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CURRENT TOPICS. 


HERE is no probability that the present Legisla- 

ture will be behind its predecessors in the enact- 
ment of laws, but there is a danger that, as is too 
often the case, useless, and even harmful legislation 
will crowd its way into the statute book, to the ex- 
clusion of measures that should be adopted. While 
we do not favor radical changes in existing laws, 
and believe that the fewer the acts which receive 
legislative sanction the better, we think there are 
several matters which should engage the attention 
of our law-makers during the present winter, and 
that they should not adjourn until, at least so far as 
they are concerned, these matters are finally disposed 
of. First, the laws regulating the organization of 
our courts, and the procedure therein, should be 
settled once for all. A committee of the Senate 
was charged at the last session with the duty of 
examining the existing laws, and reporting at the 
present session the result of such examinations, and 
it is to be hoped that the able lawyers composing this 
committee may have devised a scheme that will be 
acceptable, and will give us what we have sought 
for since 1846, a comprehensive and systematic sys- 
tem of practice. Second, the laws ‘relating to the 
sale of intoxicating drinks need alteration. At 
present, the only result they accomplish is to drive 
respectable and responsible persons out of the liquor 
business. They do not in any degree prevent drunk- 
enness, or the disorder, crime and suffering result- 
ing therefrom. The laws should be, upon this sub- 
ject, so framed as to encourage the carrying on of 
the business in a proper manner, and to that end 
the civil damage act, which punishes the innocent 
and guilty alike, should be repealed, or essentially 
modified. Third, the laws relating to life insurance 
should be amended in such a way as to secure policy- 
holders and beneficiaries from liability to loss by 
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reason of immaterial misrepresentations in applica- 
tions. Fourth, some statutes should be enacted to 
prevent frauds by persons obtaining promissory 
notes without consideration. The existing statute 
relating to patent notes, besides being probably un- 
constitutional, covers only a small class of frauds, 
Fifth, the banking law of the State seems not to 
have accomplished its design in giving depositors 
and other creditors of State banks protection against 
the mismanagement of directors. A system of fre- 
quent and rigid inspection of the details of the bus- 
iness of the various banks, similar to that exercised 
under the national banking law, could not fail to 
render the State institutions more worthy of credit, 
and the bank department should be required to 
adopt such a system. Sixth, the law relating to 
the property rights of married women, although it 
places the married woman in many respects in the 
same position, as to rights and liabilities, as the un- 
married one, does not so in every respect. There is 
no reason whatever that there should be any differ- 
ence, and we trust an act abolishing all distinctions 
will be passed this year. There are other matters 
which need attention, to which we may refer here- 
after. 


The Court of Appeals will resume its sittings on 
the 15th inst. The personnel of the bench will be 
changed, Judge Danforth taking the place of Judge 
Hand. The latter gentleman, although his term 
has been brief, has shown that he was as well quali- 
fied for the position of judge as for that of advo- 
cate, where he had taken the foremost rank. His 
successor is well known throughout the State as a 
lawyer of pre-eminent ability and learning and he 
will add strength even to a court that stands so high 
among the tribunals of last resort as does the Court 
of Appeals. 


The judicial office in England though well paid is 
no sinecure. According to a statement just published 
during the recent year, the Master of the Rolls and 
the Vice-Chancellors have each sat in court two hun- 
dred days and upwards, every year. When we take 
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into consideration the fact that very much work, such 
as the consultation of authorities, and the prepara- 
tion of opinions — for the English judges, although 
they may not always write opinions, prepare those 
that they deliver from the bench with great care — 
must be done during the time when they are not 
listening to arguments, it is shown that the judges 
are hard at work all thetime. The judicial office in 
the higher courts in this country is rather one of 
honor than of profit, and is very laborious. The 
judges in England receive higher pay than here, but 
their duties are even more onerous, as appears from 
the statistics given in the English papers. 


The case of Work v. Corrington, recently decided 
by the Supreme Court of Ohio, and appearing in our 
present number, is a valuable contribution to the 
law of inter-state extradition, upon a point that has, 
of late, been the occasion of much discussion. The 
court holds that a governor who receives a requisi- 
tion from the governor of another State for the 
surrender of a fugitive, if the case is within the Con- 
stitution and the act of Congress, has no discretion 
as to the issue of the warrant of extradition, but it 
is his imperative duty to do so. It is, however, de- 
cided that he may, in a proper case, revoke the war- 
rant issued, and if he does, the court cannot in- 
quire into his grounds for doing so. 


The New York county clerk and other officials ap- 
pear to be determined to fight the proceedings taken 
by the Bar Association committee, in reference to 
illegal charges, at every step. In this action they 
are exercising only their legal rights, but the public 
can draw such inferences from it as they see fit, as 
to whether the complaints made of overcharges are 
true. The committee of the Bar Association will, 
however, in due time, obtain all the information it 
desires and, we believe, will use it. 


The retirement of Judge Sutherland, of New York 
city, from the bench, brings to its close a long and 


honorable judicial career. For upwards of twenty 
years he has occupied the position of judge, sitting 
during that time in the Court of General Sessions, 
the Supreme Court and Court of Appeals, and has, 
by his kindliness of manner and evenness of temper, 
wen the affections of the bar, while his learning and 
strength of understanding and sincerity of purpose 
have secured their respect and admiration. In his 
case, as in many others, the public and the profession 
have reason to regret the existence of the constitu- 
tional limitation upon the age of judicial officers. 


The commission appointed last year in Connecti- 
cut to revise and simplify the procedure has made 
a report to the General Assembly, wherein is rec- 
ommended two radical changes in the practice of 





that State: ‘1. To abolish (with certain exceptions) 
the various forms of civil actions and allow the 
suitor to come into court with a simple complaint, 
stating in plain language his real grievance; 2d. 
To permit the concurrent exercise of law and equity 
by one or the same court, in one and the same 
course of procedure.’ Accompanying the report is 
a bill adapting the practice to these changes, which 
is a model of its kind. It contains a few general 
provisions concerning pleadings, parties, process and 
trials, with many of the necessary forms — all in the 
compass of twenty octavo pages. The details of 
practice are left to the rules and orders of the courts. 
This is a much more judicious course than a codifi- 
cation of all the rules of practice, as it creates the 
least possible disturbance with settled and familiar 
procedure. It is what Mr. Justice Miller called 
‘*the better mode of remedying the old evil, with- 
out the sudden introduction of a full-fledged nov- 
elty.” On this point, the commissioners say: 

‘We have on our statute book a mass of well-con- 
sidered provisions on the subject of practice and 
procedure in court; with these the profession has 
become familiar; most of them are ancient and have 
received a settled construction by the bench and 
bar; we propose to leave most of these provisions in 
full force, changing our existing laws and practice 
only so far as is necessary to adapt them to one form 
of complaint, and to the concurrent administration 
of law and equity in one and the same suit.’ ” 


——__»—___—_ 


NOTES OF CASES. 


N Tucker v. New Hampshire Savings Bank, 58 N. 
H. 83, it is held that State and municipal bonds 
issued to a blank payee are transferable without in- 
dorsement, by delivery like bank notes or negotia- 
ble notes payable to bearer, and that such bonds in- 
trusted by the owner to one for safe keeping, and 
by him in breach of his trust pledged as collateral 
security for a loan to him to one without notice of 
the intirmity of title, cannot be recovered of the 
pledgee by the owner. The doctrine that public 
bonds of the character mentioned are negotiable 
securities with the incidents thereof is recognized 
in a number of cases. See Mercer County v. Hacket, 
1 Wall. 83; Murray v. Lardner, 2 id. 110; Hotchkiss 
v. National Banks, 21 id. 354. And the rule is un- 
questioned and universal that a holder who has, for 
value before due, in the usual course of business in 
good faith and without notice of any defect of title 
or defense, acquired such bonds, has a good title. 
Miller v. Race, 1 Burr. 452; Peacock v. Rhodes, 2 
Doug 633; Hmerson v. Crocker, 5 N.H. 159. In Jen- 
ness v. Bean, 10 N, H. 266, and Williams v. Little, 11 
N. H. 66, it was held that negotiable paper pledged 
as collateral security was not in the hands of an in- 
nocent pledgee, exonerated from defenses or defect- 
ive title. But this doctrine has not been recognized 
outside of New Hampshire, and in that State was 
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much limited in the case of Clement v. Leverett, 12 
N. H. 817, and in the one at bar. In Collins v. 
Martin, 1 B. & P. 648, the plaintiff had deposited 
two bills of exchange, indorsed in blank, with his 
banker for collection when due. The banker 
pledged them with the defendant to secure a loan 
of money for himself, and the plaintiff, who brought 
trover against defendant, was nonsuited, the court 
holding that the plaintiff had ‘enabled the banker 
to pledge the bonds and must, therefore, suffer the 
loss resulting. See, also, Washington Bank v. Lewis, 
22 Pick. 24; Bank v. Kortright, 22 Wend. 348. And 
it has been affirmed in some cases that a person 
receiving negotiable paper for a debt previously 
existing, and advancing for it no consideration in 
the way of a loan, or extension, or forbearance, is a 
holder for value within the meaning of the phrase 
as used in commercial law. Homes v. Smyth, 16 
Me. 177; Nutter v. Stover, 48 id. 163. See, also, 
Bay v. Coddington, 5 Johns, Ch. .54; Stalker v. Me- 
Donald, 6 Hill, 33. 


In Kelley v. Whitney, decided by the Supreme 
Court of Wisconsin on the 25th of October last, it 
is held that the mere fact that installments of inter- 
est are due and unpaid on unmatured commercial 
paper at the time of its purchase for value, will not 
affect the purchaser with notice of prior equities or 
infirmities in title or affect his rights as bona fide 
holder. The decision is apparently in conflict with 
the decision of the same court in Hart v. Stickney, 41 
Wis. 630; S. C., 22 Am. Rep. 728, but is in harmony 
with that in National Bank of North America v. Kirby, 
108 Mass. 497, and Cromwell v. County of Sac, 96 U. 
8. 51. In the former case it was held that the fact 
that a promissory note, the principal of which is pay- 
able in four years with interest annually, bears no in- 
dorsement of the receipt of either of the three in- 
stallments which have fallen due, does not, of itself, 
render the note subject in the hands of a third per- 
son who then took it as collateral security to equities 
existing between the original parties to it. In the 
latter case, the Federal Supreme Court held that an 
overdue and unpaid coupon for interest, attached 
to a municipal bond which has several years to run, 
does not render the bond and the subsequently matur- 
ing coupons dishonored paper so as to subject them 
in the hands of a purchaser for value to the equities 
between the original parties. It has, however, been 
held that a note, the principal of which is pay- 
able by installments, is overdue when the first install- 
ment is over due and unpaid, and is thereby subject 
to the equities. Vinton v. King, 4 Allen, 562. But 
a distinction is made between interest and principal, 
interest being merely an incident of the debt not 
subject to protest, or notice, or days of grace, 
according to the law merchant, not bearing interest 





though overdue, and the statute of limitations not 
running against it until the principal is due. In 
Brooks v. Mitchell, 9 M. & W. 15, it was held that a 
promissory note, payable on demand, cannot be 
treated as overdue so as to affect an indorser with 
equities, merely because it is indorsed a number of 
years after its date and no interest has been paid on 
it for several years before such transfer, and the 
same was held in Boss v. Hewett, 15 Wis. 260. See, 
also, Goodman v. Simonds, 20 How. 343; Murray v. 
Lardner, 2 Wall. 110; Goodman v. Harvey, 4 Ad. & 
El. 870; Burnham v. Brown, 23 Me. 400; Grafton 
Bank v. Doe, 19 Vt. 468; Ferry v. Ferry, 2 Cush. 
92; United States v. Union P. R. R. Co., 91 U. 8. 72; 
Miller v. Race, 1 Burr. 452. 


In Carter v. Berlin Mills Co., 58 N. H. 52, defend- 
ant, the owner of lands along a stream which is a 
public highway for the floating of logs, and also the 
owner of dams on the stream above plaintiff's lands 
on the same stream which were built for the pur- 
pose of accumulating water to float logs down the 
stream, made a contract with a firm, whereby the 
firm agreed to cut on defendants’ lands, and deliver 
to it certain large quantities of lumber. The firm 
was authorized to use the water from defendants’ 
dams when deemed necessary to float the logs. In 
fulfilling the contract, the firm used the water neg- 
ligently, whereby injury was done to plaintiff's 
premises. The court held that defendant was not 
liable for such injury on the ground that it did not 
retain the control over the manner and mode of exe- 
cuting the work, and that the injured party must 
look to the firm for redress. In this the case fol- 
lows numerous authorities both here and in England. 
In Overton v. Freeman, 11 C. B. 867, the defendant 
had contracted to pave certain streets, and entered 
into a contract with one Warren to pave one of the 
streets; Warren employed laborers to work under 
him, and certain curb stones were placed by these 
laborers in the pathway so as to create a public nui- 
sance, over which plaintiff fell and was injured. It 
was held that Warren was liable and defendant was 
not, the court saying ‘‘the relation of master and 
servant has no existence in a case like this.” See, 
also, Rediev. Lond. & N. W. Ry Oo., L. R., 4 Exch. 
244; Knight v. Fox, L.R., 5 Exch. 271; Peachy v 
Rowland, 13 C. B. 182; Steel v. So. H. Ry. Oo., 16id. 
550. Where the power of directing and con- 
trolling the work is parted with and given to the 
contractor, the employer is not liable. Brockett v. 
Labke, 4 Allen, 138; Cincinnati v. Stone, 5 Ohio St. 
88; Corbin v. Am. Mills Co., 27 Conn. 274; Eaton 
v. Eur. & N. Am. Ry.0o., 59 Me. 520; 8. C., 8 Am. 
Rep. 430; Nashville v. Brown, 24 Am. Rep. 289; 
Kingv. N. Y¥. 0. dH. R.R. Oo., 66 N. Y. 181; 
8. C., 23 Am. Rep. 87. 
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IMPEDIMENTS TO LEGAL PRACTICE. 


OTHING more clearly indicates the superiority 

of the standard of honor in the learned pro- 
fessions, to that in the walks of trade, than the jeal- 
ousy with which the professions guard the right of 
admission to their ranks. If lawyers, for example, 
possessed that undue preponderance in legislative 
assemblies attributed to them by the newspapers, 
and were disposed to take an unworthy advantage of 
it, their rules of admission would be less stringent, 
and many acts now prohibited by law or profes- 
sional traditions would be winked at. It is notice- 
able that these rules and traditions, instead of 
becoming relaxed are strengthened by time. We 
are led to this channel of reflection by the pious 
denunciations of the legal profession with which 
so many of the newspapers are teeming. If a law- 
yer commits a crime, or cheats his client, the offense 
is paraded by telegraph all over the land, and news- 
papers, whose support of any project, good, bad or 
indifferent, can be had for a consideration, utter 
holy denunciations of the entire profession on ac- 
count of the wrong-doing of anindividual. Some- 
times in the same issue of such newspapers we may 
find articles and advertisements stimulating or 
pandering to the basest passions. It is every law- 


yer’s every day experience, that “ respectable ” mer- 


chants demand his services in some scheme of fraud 
or over-reaching. These are the men who stigma- 
tize our profession, and at the same time are jealous 
of it. 

A very good illustration of the severity with 
which the law visits infractions of honor among 
the legal profession, is found in Dickens’ Case, 67 
Penn. St. 169; 5 Am. Rep. 420. Dickens was an 
attorney charged with unprofessional conduct in 
two particulars: first, he participated in the exhi- 
bition of a panorama, making pretended gifts at 
the close of each exhibition, as an inducement to 
patronage; and second, he solicited alawyer to make 
another lawyer intoxicated, with a view of obtaining 
an unfair advantage in the postponement of a cause in 
which Dickens was attorney. The first ground was 
pronounced insufficient to warrant an expulsion from 
the bar, although the act was pronounced “ unprofes- 
sional,” “ indefensible,” and ‘‘ discreditable, ” but on 
the second ground the attorney was disbarred for six 
years. The court say: ‘‘If an attorney should by a 
series of unprofessional acts, disgraceful to him as 
a man, form a character which unfits him for asso- 
ciation with the fair and honorable men of the pro- 
fession, and disqualifies him from receiving the con- 
fidence of men of integrity, bringing reproach upon 
himself and the profession to which he belongs, we 
will not say such unfitness, the result of habitual 
practices, cannot be made the subject of inquiry by 
the court and expulsion from the bar. But certainly 
an act merely discreditable, but not infamous, such as 





a participation in making pretended gifts as a means 
of giving notoriety to an exhibition, innocent in 
itself, while it would lose a member of the bar the 
favor and countenance of the high-minded men of 
the profession, cannot of itself give jurisdiction to 
the court to take judicial cognizance of it, and expel 
him from his office.” Of the other charge the court 
say: ‘ This was a wicked act, as well as one which 
struck directly at the due administration of justice.” 
“The man who can do this thing is unfit to practice 
in a court where justice is administered, and should 
be expelled from its bar.” “ The officeofan attorney 
at law is a highly honorable one, as well as one of 
great importance to society. The necessities of men 
in a state of high civilization require the profes- 
sion of the law as a distinct calling, one to be exer- 
cised by men trained to it by a long course of study, 
and qualified by skill and learning to understand, 
protect and assert the rights of others, who, by 
reason of the state of society, or their own inability, 
cannot act for themselves.” ‘‘ Integrity, as well as 
skill and learning, is essential to the character of the 
profession, and becomes the duty of the bench, as 
well as of the bar itself, to preserve that character in 
its highest state, as a means of usefulness, and of 
answering the true end of a profession so honorable 
and at the same time so needful. Notwithstanding 
the prejudices of some, the ignorance of others, 
and even the discredit occasionally brought upor 
the office by unworthy members, we are glad to 
know that the bar is filled with many worthy mer, 
and that a trust and confidence almost unlimited is 
justly reposed in it by the public.” In reading this 
case we wondered whether Dickens’ resort would 
have been regarded by a great many ‘‘ journalists” 
as any thing more than a peccadillo in a newspaper 
reporter who wanted a monopoly of an important 
news item, or as Dickens himself expressed it, as 
‘* playing a sharp game.” 

Another case, and a more recent one, illustrating 
the idea of which we have been speaking, is Hittson 
v. Browne, 3 Col. 304. The material part of the 
syllabus is as follows: ‘‘To entitle a person to prac- 
tice as an attorney at law in the courts of record of 
this State (except in the county courts), he must be 
duly licensed and enrolled as an attorney. An un- 
licensed person cannot recover compensation for 
professional services, nor can he be permitted to 
assume the calling and office of an attorney by the 
mere shift of using the name of a qualified person.” 
In this case, Browne was an unlicensed person in 
partnership with Putnam, a licensed attorney, and 
it was held that such firm could not recover com- 
pensation for services rendered as attorneys. Chief 
Justice Thatcher observes: ‘‘The law is jealous of 
her votaries. Her chosen priests alone are permitted 
to enter her solemn temple and minister at her 
sacred altars. Without her sanction, courts should 
not recognize the right of any one to appear and 
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prosecute or defend causes which necessarily relate 
to so many of the varied and complex concerns of 
life, from the highest and most important, to the 
lowest and least significant. A lawyer, duly ac- 
credited, holds a station among men that stimulates 
him to a strict and honest performance of his im- 
perious duties. The pride and dignity of character 
inspired by the high and honorable position to 
which he, by virtue of his office, has attained, affords 
a guaranty that the great interests committed to 
his hands affecting alike the rights of person and 
property, will be managed with scrupulous integrity 
and with the utmost skill and ability he can com- 
mand. Animated by an enlightened sense of the 
delicate and grave responsibilities resting upon the 
legal profession, our legislators, with provident 
care, have thrown around the practice of law in 
Colorado extraordinary safeguards for the purpose 
of protecting both the public and the members of a 
worthy profession.” 

This case is founded upon a prohibitory statute, 
which does not exist in many of the older States, 
and is remarkable as an effort in a new and com- 
paratively lawless community,—using the language 
of the court,—‘“‘to assure the safe and pure admin- 
istration of justice, and to shield suitors in our 
courts from the fraud and imposition that might 
otherwise be practiced upon them by persons who 
are either dishonest or not learned in the law, per- 
sons who are not acting under the sanctity of an 
oath, and not being officers of, cannot be held to such 
immediate and strict accountability by, the court.” 

The courts have uniformly declared the constitu- 
tionality of laws imposing a license tax upon law- 
yers as a revenue measure, Cousins v. State, 50 Ala. 
118; 20 Am. Rep. 290; McCaskell v. State, 53 Ala. 
510; Ould v. City of Richmond, 23 Gratt. 464; 14 
Am. Rep. 139. In Alabama, it is a misdemeanor 
for a lawyer to practice without a license, and the 
cases cited were criminal prosecutions under that 
law. In the Cousins case, the court say: ‘‘ There 
is nothing particularly sacred in the profession or 
business of a lawyer which puts him above the legis- 
lative power to place on his shoulders his just share 
of the necessary burdens of the State. If his share 
of this particular burden is unequal, and he com- 
plains of it for this reason, it will be removed; but 
without this, he has no more right to avoid his duty 
than the tobacco dealer, peddler, or the citizen who 
publishes a newspaper, or bakes bread.” We par- 
ticularly invite the attention of the ‘‘ citizens who 
publish newspapers ” to this language, and ask them 
if they had the making of the laws, as they say we 
have, would they be as impartial toward “ jour- 
nalists.” 

The conclusion which we derive from these con- 
siderations is, that the influence of lawyers in legis- 
lation has not been exerted for the undue benefit of 
their profession, 





THE FEDERAL TRADE-MARK STATUTES. 


ECENTLY promulgated opinions of the Federal 

courts have brought prominently before the com- 
mercial public the question as to the validity of the 
national legislation upon the subject of trade-marks. 
The question is one of great magnitude—its proper 
determination involving, as it does, interests of no in- 
considerable importance. The earliest congressional 
legislation of this nature —the registration act — was 
engrafted upon the revision of the patent and copy- 
right laws, which was made during the first session of 
the 41st Congress. (Stats. at Large, vol. 16, chap. 230.) 

This act (approved July 8, 1870) is entitled ‘‘ An act 
to revise, consolidate and amend the statutes relating 
to patents and copyrights,’’ sections 77 to 84 thereof 
relating exclusively to the subject of trade-marks. 
These subjects — patents and trade-marks — were thus 
combined simply for the sake of convenience. The 
Patent Office possessed the organized machinery for 
the work of recording, classifying and issuing certifi- 
cates for these marks of commerce which the govern- 
ment purposed protecting, and hence the designation 
of the Commissioner of Patents as the officer to exe- 
cute the ministerial and semi-judicial duties pertain- 
ing to the act. Nothing in the legislation of Con- 
gress upon this subject can be construed as an inten- 
tion to make the recording of a trade-mark tanta- 
mount to the conferring of a grant upon the registrant, 
as is the case when the government, under the patent 
laws, issues to the inventor a patent for a creation 
of his mind. The two kinds of property stand upon 
entirely different ground; for the one there is no pro- 
tection except such as is conferred by the statute law, 
while the commercial mark is recognized as acommon- 
law right, maintainable w:thout the interposition of 
the statute —a proposition acceded to by all commer- 
cial nations. England has recognized this species of 
property and protected it in her courts for more than 
two centuries. 

The law of trade-marks is an outgrowth of the an- 
cient law-merchant, which Lord Mansfield mentions 
as being a branch of public law which does not ‘rest 
essentially for its character and authority on the posi- 
tive institutions and local customs of any particular 
country, but consists of certain principles of equity 
and usages of trade, which general convenience and a 
common sense of justice had established to regulate 
the dealings of merchants in all commercial countries 
of the civilized world.” (3 Kent, sec. XLII.) Black- 
stone (Com., vol. 4, p. 67) remarks that the law-mer- 
chant is a branch of the law of nations, and is a branch 
of the law of England, and those customs which have 
been universally and notoriously prevalent amongst 
merchants, and found to be of public use, have been 
adopted as a part of it for the benefit of trade and 
commerce. 

While a patent for an invention is a grant, creating 
‘a legal estate of a peculiar nature, consisting of the 
exclusive right to make, vend or use the subject of the 
grant for a specified period’ (Curtis on Pats., sec. 167), 
a trade-mark is merely an arbitrary symbol— not nec- 
essarily new in its design — adopted by its user to be 
affixed to the merchandise which he manufactures, 
or sells, for the purpose of indicating its origin or own- 
ership. Said the Supreme Court of the United States 
in McLean v. Fleming, 6 Otto, 245: “A trade-mark 
may consist of a name, symbol, figure, letter, form or 
device, if adopted and used by a manufacturer or mer- 
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chant in order to designate the goods he manufactures 
or sells, to distinguish the same from those manufac- 
tured or sold by another, to the end that the goods 
may be known in the market as his, and to enable him 
to secure such profits as result from his reputation for 
skill, industry and fidelity.” 

Six years after the passage of the registration law of 
July 8, 1870, Congress passed the penal act of August 
14, 1876, a law introduced into the Senate by Senator 
Conkling, and one which, I am informed, received his 
careful consideration and his approval. This act sup- 
plemented the registration act of 1870 (which latter 
was re-enacted in the Revised Stututes in 1873, without 
any material alteration — Chap. 2 of title LX, Rev. 
Stats., p. 963); and its character may be gathered from 
the title: “‘An act to punish the counterfeiting of 
trade-mark goods and the sale or dealing in of coun- 
terfeit trade-mark goods.”’ 

Since the enactment of the registration act of 1870, 
there have been registered at the Patent Office 6,800 
trade-marks — for which the government has received 
fees amounting to $170,000 — 836 of which were regis- 
tered within the first six months of the present year. 
The value of a national trade-mark law is universally 
conceded. It accomplishes that which cannot possibly 
be effected by mere State legislation; for besides fur- 
nishing a single repository for these valuable aids in 
carrying on commerce, where all may go for reliable 
information concerning their history, it provides rec- 
ord evidence of title of a high character, as well as 
speedy and effectual means for vindicating a well- 
founded title of this nature at any point within the 
territorial limits of the country. The importance of 
extending national protection, by legislative enact- 
ment, over this class of property has been recognized 
by many, if not all of the commercial powers, and the 
trade-mark legislation in this country has done much 
to encourage manufactures among its citizens as well 
as importations into the country by foreigners. Trea- 
ties relating to this subject have been negotiated with 
Russia, Belgium, France, the German Empire, Austria 
and Great Britain. Those with Russia, Belgium and 
France were concluded before the enactment of the 
trade-mark registration act of July, 1870, the two 
former being in the nature of additional articles to 
the treaties of navigation and commerce of December 
18, 1832, and July 17, 1858, respectively; that with 
Russia being concluded and signed January 27, 1868, 
and that with Belgium July 30, 1869. All of these 
treaties, with the exception of the British, provide in 
express terms that the trade-marks of the citizens of 
the respective foreign countries shall be deposited in 
the Patent Office at Washington. The British treaty 
provides that protection for the marks of citizens of 
the two countries shall be protected upon complying 
with the formalities required by the laws of the re- 
spective countries. In order to give full effect to the 
treaties with Russia, Belgium and France, which were 
negotiated in aid and encouragement of the commer- 
cial relations between the countries mentioned and 
the United States, Congress enacted the registration 
act of July, 1870. Before the passage of this act there 
had been a number of trade-marks deposited in the 
Patent Office by citizens of Russia, Belgium and France 
in pursuance of the treaty stipulations mentioned; 
and many residents of the United States also made 
similar deposits when depositing their trade-marks at 
the designated places in the several foreign countries 
referred to. The deposits on the part of residents 





were without authority of law and consequently no 
recognition thereof was made by the Patent Office; 
and, hence, for the purposes of evidence, the deposits 
were absolutely of no effect whatsoever. In enacting 
the law of 1870 the rights of persons domiciled in the 
United States, as well as of those domiciled in the sev- 
eral countries with which this country was under treaty 
obligations, were taken into consideration. In the 
first clause of the registration act (4937) it is provided 
that “ Any person or firm domiciled in the United 
States, and any corporation created by the authority 
of the United States, or of any State or Territory 
thereof, and any person, firm or corporation resi- 
dent of or located in any foreign country which by 
treaty or convention affords similar privileges to citi- 
zens of the United States, and who are entitled to the 
exclusive use of any lawful trade-mark * * * may 
obtain protection for such lawful trade-mark,”’ etc. 
It will be observed that the statute recognizes the ex- 
istence of the common-law trade-mark, as it provides 
for the protection of existing lawful trade-marks; and 
in section 4946 of the same act, it is expressly provided 
that nothing in this statute shall be ‘‘ construed by any 
court as abridging or in any matter [manner] affecting 
unfavorably the claim of any person to any trade- 
mark after the expiration of the term for which such 
trade-mark was registered,’’ nor (as provided in the 
preceding section) ‘‘ prevent, lessen, impeach or avoid, 
any remedy at law or in equity which any party ag- 
grieved by any wrongful use of any trade-mark might 
have had if the provisions of this chapter had not 
been enacted.’’ Congress then, it is clear, did not, as 
before observed, intend to create any property in 
trade-marks by any grant in the nature of a patent or 
copyright, but simply intended to afford a national 
legislative protection for this species of property 
which the common law had long recognized as prop- 
erty of a high character, and which it had been often 
called upon to vindicate in its courts. In the case of 
a patent, the government, under the law, confers a 
grant upon the inventor; but the trade-mark, in the 
use of which the statute proposes to protect the regis- 
trant, is the property of its user regardless of the 
statute, which latter neither creates the property, nor 
supplies the only means for its protection. Judge 
Blatchford, in the case of Smith v. Reynolds, 3 O. G. 
213; S. C., 10 Blatchf. 100, demonstrates the fallacy 
that a trade-mark registration is in the nature of a pat- 
ent for an invention. He shows that the commissioner 
of patents is not authorized to issue any letters-pat- 
ent upon an application under the trade-mark statute, 
and that all the law authorizes him to do is to certify, 
under the seal of the office, that the trade-mark was 
duly deposited for registration. And in McLean vy. 
Fleming, swpra, the court observes: ‘‘ Property in the 
use of a trade-mark * * * bears very little analogy 
to that which exists in copyrights or in patents for 
new inventions or discoveries, as they are not required 
to be new and may not involve the least invention or 
skill in their discovery or application.” 

With these preliminary observations I now turn to 
the consideration of the constitutionality of the Con- 
gressional legislation upon this subject. The power 
to legislate thereupon must be conferred by the Con- 
stitution, otherwise the acts in question must fall. 

Perhaps it is safe to say that actions under the 
national trade-mark legislation have been brought and 
determined in every one of the Federal circuits. The 
first unfavorable opinion upon the power of Congress 
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to pass such Jaws emanates from Judge Dyer, holding 
the Circuit Court for the Eastern District of Wis- 
consin. (Leidersdorf v. Flint, 18 Alb. L. J. 429.) It 
appears from the opinion of the learned judge, that 
the complainants and defendant are both citizens 
of Wisconsin, and that the bill of complaint was de- 
murred to on the ground that the court had no juris- 
diction for that reason, as an action between citizens 
of the same State could uot be maintained in the 
Federal courts, under the Constitution, unless in pur- 
suance of some act of Congress based upon power con- 
ferred by the Constitution. The demurrer in the case 
raised the question as to the constitutionality of the 
trade-mark statutes. The brief of the counsel for 
complainants discusses, in a very ingenious and able 
manner, the question on the theory that the patent 
and copyright clause of the Constitution also confers 
upon Congress the power to legislate upon the subject 
in question. And the court remarks that: ‘*‘ the only 
clause of the Coustitution from which it can be 
claimed Congress derives its power to legislate upon 
the subject, is article I, sec. 8, c. 8, which authorizes 
Congress ‘to promote the progress of science and useful 
arts by securing for limited times to authors and in- 
ventors, the exclusive right to their respective writ- 
ings and discoveries.’’’ His honor then proceeds to 
discuss the subject from this point of view—and very 
ably and clearly demonstrates the dissimilarity 
between inventions, writings and works of art, and 
the mark which the trader affixes to the commodities 
in which he deals. He presents the question forcibly 


and with the most conclusive argument when he says: 
‘“*The power given to Congress [under the patent and 
copyright clause of the Constitution] to promote the 


progress of science and useful arts, is restricted to the 
rights of authors and inventors, and, further, their 
rights are only to be secured for a limited period. Liv- 
tngston v. Van Ingen, 9 Johns. 566. This limitation in 
time is imposed by the constitutional provision itself. 
But the right to a trade-mark is of common-law 
origin, and as a common-law right, is limited only by 
the period of its use, and ceases only with its abandon- 
ment.’’ To the lawyer who has given the subject that 
consideration which it deserves, it must be evident 
that the conclusion of the learned judge, that the 
mark of commerce is neither writing nor discovery 
within the purview of the patent and copyright clause 
of the Constitution,is an inevitable result derived from 
the authorities and the reasons adduced. But, when 
the court adds, as it does in the concluding clause of 
its opinion, that ‘‘ the constitutionality of the trade- 
mark statute cannot be sustained under the clause 
which gives to Congress the power to regulate com- 
merce among the several States,”’ it places its opinion 
against that of the lawyers of the two houses of Con- 
gress, which enacted the law of 1870 and the subse- 
quent penal act of 1876, and that of jurists of no mean 
abilities, who have given the subject special study. 
Preceding the decision of Judge Dyer, that in the 
case of Chas. Durvel v.H. Bohmer was rendered by 
Judge Swing, holding the Circuit Court for the South- 
ern District of Ohio (April term, 1878),in which it was 
held that the Circuit Court of the United States has 
jurisdiction in a controversy instituted under the 
trade-mark statute, notwithstanding that both com- 
plainant and respondent are citizens of the same 
State. While the conclusion of the learned judge in 
this case is unquestionably sound, his reasons will not 
bear the test of analysis. He holds that the power of 





Congress to legislate upon the subject of commercial 
marks is derived from the patent and copyright clause 
of the Constitution. If the trade-mark acts are con- 
stitutional, there is no question—as the court well 
observes—that the act of Congress of March 3, 1875 
(sec. 1, chap. 137), confers upon the Circuit Courts of 
the United States full and ample jurisdiction of all 
controversies arising out of said acts. The commerce 
clause of the Constitution was not discussed in Durvel 
v. Bohmer, and the case is here referred to as being 
the only one, with the exception of that first men- 
tioned, in which there is any published record of any 
judicial consideration of the constitutionality of the 
trade-mark acts. The point may have arisen in other 
of the circuits and been discussed and decided in cases 
in which the judges were not called upon to prepare 
written opinions. It was raised in the recent case of 
United States v. Watson Ryder, an indictment under 
the first section of the penal act of Aug. 14, 1876, 
which was tried by Judge Giles—a jurist acknowl- 
edged by his associates and the bar as an ornament to 
the bench—at Baltimore, Md. In this case his honor 
informs me that, “I held the said act to be authorized 
by the Constitution of the United States. I admitted 
that while the same was doubtful, yet a lower court 
should never hold an act of Congress void in such a 
case; that Congress had passed this act in 1870, and 
had re-euacted it in 1874, and subsequently recognized 
it in 1876, and that from 1870, many of the Circuit and 
District Courts of the United States had maintained 
cases whose foundation was this registration act, 
without having its validity ever called in question. 
And recently it had been recognized by the Supreme 
Court in the case of McLean v. Fleming, 6 Otto, 248.” 

In view of the opposing decisions in the several dis- 
tricts, it is plain that until the disputed question shall 
have been judicially determined by the court of last 
resort, the Federal officers, administrative as well as 
judicial—excepting those within the sixth circuit— 
must continue to execute the law as if its constitution- 
ality had not been brought in question. 

It has been shown that Congress did not create, or 
intend to create, any right of property in trade-marks, 
it simply proposing. by its legislation, to regulate an 
existing right, already guaranteed protection by the 
common law. If the legislation is a regulation of 
commerce it is authorized by the organic law, which 
confers upon Congress the power to * make all laws 
which shall be necessary and proper for carrying into 
execution ’’ the power to regulate that subject. If it 
can be established that the protection of trade-marks 
is a regulation of commerce, the legislation of Con- 
gress upon the subject can be fairly placed upon the 
commerce clause of the Constitution, which recites 
that ‘‘Congress shall have power to regulate com- 
merce with the foreign nations and among the several 
States and with the Indian tribes.’”’ The Hon. Orestes 
Cleveland, who had special charge of the registration 
act when the matter was before Congress in 1870, 
writes me that ‘no question was raised on the power 
of Congress, under the Constitution, to legislate on 
that subject. My own impression is that the power of 
Congress was considered beyond question—taken for 
grauted in fact. Nobody, so far as we knew, having 
ever raised the point.’’ I give this as an historical fact 
simply. Judge Dyer in his Milwaukee opinion says, 
‘*the basis of a trade-mark right is primarily the en- 
couragement of trade.’’ What is ‘“‘ trade’ but com- 
merce? The various treaties herein referred to were 
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negotiated to encourage commerce, or trade, between 
the contracting parties. And they do encourage com- 
merce by providing for the protection of very impor- 
tant incidents of commerce. The constitutional power 
of the treaty-making branch of the government, to 
enter into such compacts, is as certain as its power to 
concur in any of the existing treaties regulating other 
specific matters of commerce. Treaties regulating 
commerce were negotiated in the infancy of the re- 
public, and they have proved absolutely necessary to 
the existence of its foreign trade. That commercial 
treaties concerning trade-marks were not entered 
into at an earlier period in our history is not signifi- 
eant. They were not earlier demanded by the re- 
quirements of the people. 

*“Commerce,”’ as defined by Bouvier (Law Diction- 
ary), is, ‘‘the various agreements which have for their 
objects facilitating the exchange of the products of 
the earth, or the industry of man, with an intent to 
realize a profit.’’ Burrill defines the term—‘t Com- 
merce, in a strict sense, is traffic in merchandise; in 
a general sense, the interchange of goods, wares,”’ etc. 
The trade-mark placed by the manufacturer upon his 
wares, in addition to its indicating to the purchaser 
the origin of the goods, is a guarantee of the excellence 
of the same, serving as a safeguard to the purchaser 
against the impoeition of unprincipled manufacturers, 
and as a protection to the superior skill and industry 
of the owner of the same. Thus the trade-mark, 
which has been not inaptly called ‘“‘a trader’s com- 
mercial signature,” facilitates the “‘ buying and sell- 
ing, and exchanging of commodities ” which, as de- 
clared by the Supreme Court of the United States, ‘‘is 
the essence of all commerce.’’ United States v. Holli- 
day, 3 Wall. 417. By affording protection to the trade- 
marks of citizens of the countries with which this 
government has entered into treaty obligations, which 
treaties also secure to the citizens of our own country 
like protection in the respective foreign countries, the 
interchange of commodities is encouraged, and pur- 
chasers are assured of obtaining genuine articles of 
foreign importation. Vattel observes, that “foreign 
trade, properly directed, increases a nation’s wealth ;”’ 
and cites as remarkable proof of this statement, the 
Carthaginians among the ancients, and the English 
and Dutch among the moderns. This author divides 
commerce into home and foreign trade—the former 
being that carried on in a nation between its inhabit- 
ants; the latter carried on with foreign nations. 
Chap. 8, p. 37. As the enforcement of the provisions 
of the treaties mentioned exerts a judicious influence 
upon foreign trade, so a wise registration act cannot 
but prove beneficial to the commerce between the 
States. So valuable and important has this commer- 
cial guarantee of good faith become, that it is now uni- 
versally resorted to by trades-people; and even pur- 
chasers hesitate to buy those articles which do not 
bear the impress of genuineness and good faith now 
universally recognized as the manufacturer’s or 
dealer's commercial signature. I think it may be safely 
assumed that trade-marks are as clearly an incident 
of commerce, as navigation itself; and, hence, a proper 
subject for legislative regulation. 

The regulation of the subject by Congress is in its 
entire extent within the organic act. That it is so, as 
regards its operation upon foreigners, and as it affects 
the interests of citizens of different States, would 
seem to be so plain as to admit of no pussible contra- 
diction. But in carrying out the provisions of the 








act, controversies between citizens of the same State 
may arise, and thus present the only apparent point 
of difficulty in the matter. Judge Story in the 5th 
chapter (2d book) of his commentaries on the Consti- 
tution, states the rules of interpretation applicable to 
the Constitution of the United States, the third of 
which is: “III. It is to receive a reasonable inter- 
pretation of its language and its powers, not straining 
its words beyond their common and natural sense but 
giving their exposition a fair and just latitude.”” And 
Chief Justice Marshall—who well deserves the title of 
the *‘ Expounder of the Constitution,” gives it as a 
ruls of construction that while the government can 
claim no powers which are not granted to it by the 
Constitution, either expressly given or conferred by 
necessary implication, yet this instrument, like other 
granis, is to have a reasonable construction according 
to the import of its terms; and where a power is ex- 
pressly given in general terms, it is not to be restrained 
to particular cases, unless that construction grows out 
of the contents expressly, or by necessary implication 
—the words are to be taken in their natural and ob- 
vious sense, and not in a sense unreasonably restricted 
or employed. ‘‘The powers of the instrument,’’ he 
observes, ‘“‘are expressed in general terms—leaving it 
to the Legislature, from time to time, to adopt its own 
means to effectuate legitimate objects and to mold and 
model the exercise of its powers as its wisdom and the 
public interest should require.”” Martin v. Hunter's 
Lessee, 1 Wheat. 305-326. Legislation upon the sub- 
ject of trade-marks was no more required by the pub- 
lic interest, at the time of the adoption of the Consti- 
tution, or in the early history of the country, than 
legislation respecting telegraph lines. The interest 
manifested in those subjects is a natural result of the 
advancement of the people in the arts and in com- 
merce. To-day the public interest demands legislation 
for which there was no necessity a half or three- 
quarters of acentury ago. In the case of the Pensa- 
cola Tel. Co. v. Western Union Tel. Co. (6 Otto, 1), 
which involved the constitutionality of the act of 
Congress of July 24, 1866, to aid in the construction of 
telegraph lines, it was held that so far as it declared 
that the erection of telegraph lines shall, as against 
State interference, be free to all who accept its terms 
and conditions, and that a telegraph company of one 
State shall not, after accepting them, be excluded by 
another State from prosecuting its business within her 
jurisdiction, is a legitimate regulation of commercial 
intercourse among the States. The court held that 
the powers conferred upon Congress to regulate com- 
merce with foreign nations and among the several 
States, are not confined to the instrumentalities of 
commerce known or in use when the Constitution was 
adopted, but keep pace with the progress of the 
country, and adapt themselves to the new develop- 
ments of time and circumstances. 

Chief Justice Marshall, in the case of Fletcher v. 
Peck (6 Cranch 8. C. Repts. 128), in speaking of the 
power of the courts to declare an act of Congress un- 
constitutional, remarks: ‘‘ The question whether a 
law be void for its repugnancy to the Constitation, is 
at all times a question of much delicacy which ought 
seldom, or ever, to be decided in the affirmative in a 
doubtful case, * * * 1t is not on slight implication 
and vague conjecture that the Legislature is to be pro- 
nounced to have transcended its powers and its acts 
to be declared void. The opposition between the Con- 
stitution and the law should be such that the judge 
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feels a clear and strong conviction of their incompati- 
bility with each other.”’ See, also, Dartmouth College 
v. Woodward, 4 Wheat. 625. While it is unquestion- 
ably the right and duty of the court to declare an act 
of the Legislature, passed in contravention of the Con- 
stitution, void, yet the reasons for the decision must 
not be found merely in hypothetical cases, or based 
upon remote consequences, but the conflict between 
the law and the Constitution must be so clear and 
decided that no reasonable doubt can be said to exist. 
And as an additional safeguard in such cases “ the 
Supreme Court of the United States refuses to take up 
a case involving a constitutional question, when the 
court is not full.”” Mayor of New York v. Miln, 9 
Pet. 85. 

The purely internal commerce of the States is, by 
the Constitution, clearly left to the control of the re- 
spective States. An exception, however, is made by 
the judges and by the coustitutional jurists, in cases 
where the commerce upon which the statute acts is 
primarily commerce between States, and yet, at times, 
incidentally, commerce between citizens of the same 
State. Assuming the power to regulate, under theact, 
the commerce between the States, they hold that the 
power is also conferred to regulate where, incidentally, 
the subject-matter of the act affects citizens resident 
of the same State. Inthe case of Pennsylvania v. 
Wheeling & Belmont Bridge Co., 18 How. 433, the Su- 
preme Court of the United States said, that ‘‘1t will 
not do to say that the exercise of an admitted power 
of Congress conferred by the Constitution is to be 
withheld if it appears, or can be shown, that the effect 
and operation of the law may incidentally extend be- 
yond the limitation of the power. Upon any such in- 
terpretation, the principal object of the framers of the 
instrument in conferring the power would be sacri- 
ficed to the subordinate consequences resulting from 
its exercise.’’ Pursuing this point further the cele- 
brated opinion of Chief Justice Marshall, in the case 
of Gibbons v. Ogden, 9 Wheat. 1, may be cited as fur- 
nishing the rule of action governing questions of this 
nature. The question in this case was whether an act 
of the Legislature of the State of New York, grant- 
ing unto certain persons the exclusive right of navigat- 
ing the waters of that State with steamboats, was in 
collision with the act of Congress regulating the coast- 
ing trade, made pursuant to the Constitution confer- 
ring upon Congress the power *‘ to regulate commerce 
with foreign nations and among the several States, 
and with the Indian tribes.’”’ It was held that the 
word *“*commerce’”’ was not} limited to traffic, to buy- 
ing and selling, or the interchange of commodities; 
that while commerce was traffic, it was something 
more — it was intercourse; it describes the commercial 
intercourse between nations and parts of nations in 
all of its branches, and is regulated by prescribing rules 
for carrying on that intercourse; that the words of 
the grant comprehend every species of commercial in- 
tercourse, and all sorts of trade that are carried on be- 
tween nations; that the words ‘“‘among the several 
States’? mean intermingled with, as a thing among 
others is intermingled with them — hence, commerce 
among the States cannot stop at the external boundary 
of each State but may be introduced into the interior, 
and that the words do not comprehend commerce 
which is completely internal, carried on between 
man and man, in a State or between different parts 
of the same State, unless it extends to or affects 
other States. The word ‘‘among,’”’ though com- 





prehensive, should be restricted to that commerce 
which concerns more States than one, and such 
commerce Congress has power to regulate while 
the completely internal commerce is reserved to the 
States. The power granted to Congress, the Chief 
Justice says, is power to regulate, that is to prescribe 
the rule by which commerce is to be governed; and 
that the power being complete in itself, may be ex- 
ercised to its utmost extent, for though the sovereignty 
of Congress is limited to specified objects, it is plenary 
as to those objects. It was held that inspection laws, 
health laws and those respecting turnpike roads, are 
not subject to regulation by Congress under its granted 
powers, unless it be necessary for National purposes, 
for Congress to reach them; but this can only be done 
under power expressly given, unless the power to con- 
trol these objects is clearly incidental to some power 
which is expressly given. ‘It,is obvious,’’ says the 
Chief Justice, ‘ that the government of the Union in 
the exercise of its express powers, that for example of 
regulating commerce with foreign nations and among 
the States, may use means that may also be employed 
by aState in the exercise of its acknowledged powers; 
that for example, of regulating commerce within the 
States.”’ 

The trade-mark legislation of Congress, being 
clearly authorized by the power conferred by the com- 
merce clause of the Constitution, the right to follow 
the subject legislated upon into the States, and oper- 
ate thereupon, as a power incidental to the power ex- 
pressly granted, seems clear to ademonstration; for it 
does not necessarily imply any claim of a direct power 
to regulate the purely internal commerce of a State or 
to act directly upon its system of laws. 

The rights of merchants to their marks of trade are 
firmly established under the excellent system of the 
English common law, whatever may be the fate of the 
legislation of Congress upon the subject when the 
question, which is now being agitated, reaches the Su- 
preme Court of the United States. Considering the 
learning of that court and the care with which it con- 
siders every question presented to it, I think this ques- 
tion, so important to, the commercial world, may be 
left in its hands without anxiety as to the result. 

J. E. M. B ° 

WASHINGTON, D. C., Dec. 5, 1878. 

qentinaatiiaiiiansia 
LIABILITY OF SURETIES FOR BANK 
EMPLOYEES. 
SUPREME COURT OF PENNSYLVANIA, OCTOBER 28, 
1878. 
GERMAN AMERICAN BANK V. AUTH. 


Liability of surety on bank messenger’s bond.—A bond 
given to a bank for the faithful performance of the du- 
ties of a messenger, was conditioned that he should ac- 
count for and pay over all moneys that should come 
into his hands as such messenger. He was intrusted b 
the officers of the bank with duplicate keys to the ban 
and with the combination of the safe. He opened the 
safe and stole the moneys of the bank. Held, that the 
sureties on the bond were not relieved from liability for 
the loss by the fact that the messenger was intrus 
with the keys and combination whereby he was enabled 
to commit the robbery, even though there was no evi- 
dence that it was necessary to repose such trust in him 
to enable him to perform his duties as messenger. 


= by the German American Bank on a bond 

conditioned for the payment of $10,000, given as 
security for the faithful performance by John C. Auth 
of his duties as bank messenger in the German Ameri- 
can Bank at Pittsburgh. The bond was signed by the 
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defendants, Geo. A. Bannantine & Michael Ward, as 
sureties, and contained this provision: ‘* Whereas, 
the above bounden John ,C. Auth has been recently 
elected to the office of messenger of the above!named, 
The German American Bank, and has just entered 
upon the duties of said office: Now, if the said John 
C. Auth shall and do well and truly during any and all 
times hereafter, so long as he shall continue to hold 
the office of such messenger (under this or any future 
election), account for and pay over any and all moneys 
that may come into, or pass through, his hands as such 
messenger, and shall, moreover, attend to all the du- 
ties appertaining to said position, and perform the 
same to the best of his ability, and shall in all things 
conduct himself honestly and faithfully as such mes- 
senger, without any fraud or further delay, then this 
obligation to be void, otherwise to be and remain in 
full force and virtue.”’ 

Other facts appear in the opinion. Upon a judg- 
ment ‘of nonsuit below, the plaintiff took a writ of 
error. 


J. F. Koethen, J. S. Slagle & J.W. Wiley, for plaintiff 
in error. 

J. C. Doty, J. P. Sterrett and J. M. Kennedy, for de- 
fendant in error. 

Gorpon, J. John C. Auth, the principal in the bond 
in suit, was messenger for the German American 
Bank, and, as such, was trusted from time to time to 
handle the moneys of that institution. On the 28th 
day of May, 1875, according to the statement of 
Charles Seibert, the cashier, some three thousand and 
sixty-six dollars were placed in a tin box or till, used 
for such purpose, and, as he thinks, was delivered to 
Auth to be put into the safe. This was on Friday 
evening; the bank vault and safe were not opened un- 
til the next Monday morning, but when opened it was 
found that the above-mentioned sum of money was 
missing. In the meantime Auth had eloped. There 
is not much doubt, if the testimony is to be credited, 
that he stole this money; certainly the evidence is 
sufficient to justify a jury in so finding, especially 
since, in addition to what has been aboved stated, it 
was in proof that he had in his possession duplicate 
keys of the bank and vault, and had also knowledge of 
the combination necessary to open the safe lock. The 
court, however, on motion of the defendants, sureties 
of Auth, nonsuited the plaintiff for the reasons fol- 
lowing, viz.: Because the evidence of the plaintiff 
showed that if the money was taken by John C. Auth 
at all, it was taken from the safe, and in consequence 
of his having the combination of the safe lock, and 
not in his capacity as messenger; that there was no 
evidence “ that it was within the scope of the duties 
of a messenger to have the combination of the safe 
and access thereto.”’ From this action of the court 
we feel obliged to dissent, and as a reason for so doing 
it might be sufficient to call attention to the fact, that 
whether Auth’s duties as a messenger required that he 
should or should not be intrusted with the bank keys, 
it certainly was his duty as a bank employee to act 
honestly. Geanting, therefore, that the cashier acted 
negligently in committing to him the combination, 
he did not the less violate his duty in stealing the 
money of the bank. 

It is not necessary to look beyond the face of the 
bond itself in order to discover the incorrectness of 
the court’s ruling. The bond recites that it shall be 
the duty of John C. Auth to account forand pay over 








all moneys ‘“‘ that may come into or pass through his 
hands as such messenger, and that he shall in all things 
conduct himself honestly and faithfully as such mes- 
senger.”’ 

Here are two things made obvious: (1) he is to be 
intrusted with the funds of the bank; (2) he is to be 
honest and faithful in executing the trust thus confided 
to him. Thus it is, that, without a discussion of the pe- 
culiar duties of a messenger, as defined by dictionaries, 
the bond itself clearly indicates what the duties of 
John C. Auth were, and how those duties were to be 
performed. And, if now, John C. Auth did act hon- 
estly and faithfully with reference to the funds of this 
bank which passed through his hands, then is the thief 
an honest man, and then, also, is it true that the con- 
dition of the bond remains unbroken. 

But what, after all, was the great impropriety of in- 
trusting to Auth the combination of the safe lock ? 
It must needs, in order to avoid accident, be commit- 
ted to some one or more persons, and who more proper 
than one who had the handling of the bank funds, 
and who was held in a heavy bond to act honestly ? 
Besides, if he was to be intrusted with the moneys of 
the bank, why not with the place in which those 
moneys were to be kept? Be this however as it may, 
the whole matter is summed upin this: Auth availed 
himself of his position in the bank to rob it, and but 
for that position he could not have accomplished his 
purpose. The loss to the plaintiff resulted from the 
abuse of powers which he, Auth, had acquired as its 
messenger, and so, whether he got at this money by 
fraud and craft, by picking or breaking the locks, or 
through the confidence placed in him by the cashier, 
is of no moment, as, in either case, he violated his 
duty as a subordinate or servant; he was not an hon- 
est and faithful messenger, and therefore the condi- 
tion of his bond was,broken. 

The judgment is reversed, and a venire facias de novo 
is awarded. 


—_————_—_¢—___ 


INTER-STATE EXTRADITION. 


SUPREME COURT OF OHIO, OCTOBER, 1878. 


WorK, AGENT OF THE STATE OF NORTH CAROLINA, 
v. CORRINGTON AND ANOTHER. 


1. Duty of compliance with requisition absolute.— It 
the governor of one State make a requisition on the 
governor of another State for the surrender of a fugi- 
tive from justice, and the case is shown to be within 
the provisions of the Constitution of the United States 
and the act of Congress on the subject, no discretion is 
vested in the latter governor, but it is his imperative 
duty to issue his warrant of extradition. 

2. Revocation of warrant of extradition may be made 
by governor.— If a warrant for the surrender of a fu- 
gitive from justice is obtained in a case in which it 
should not have been issued, the governor may revoke 
it, whether issued by himself or his predecessor. 

3. Courts will not inquire as to grounds of governor’s 
action.—Where such warrant has been revoked by the 

overnor, no inquiry will be made, in a proceeding on a 

corpus on behalf of the alleged fugitive, as to 

the grounds of such revocation, although at the time 

of the revocation the fugitive may have been in custody 
of the agent of the demanding Staite. 


RROR to the Court of Common Pleas of Hamilton 
county. 

John R. Corrington was indicted in the Superior 
Court of Craven county, North Carolina, at the spring 
term, 1876, for embezzling $85, on September 1, 1875, 
the moneys of J. & J. Johnson, at the county afore- 
said. 
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Frank A. Ammous was also indicted at the same 
term, for embezzling $55, moneys of tbe same firm, on 
the same day, at the same county. 

On October 5, 1876, Curtis H. Brogden, governor of 
North Carolina, made requisitions, in due form, upon 
R. B. Hayes, governor of Ohio, for the rendition of 
Corrington and Ammons as fugitives from justice. 
The requisitions contained the statement that em- 
bezzlement is a crime against the laws of North Caro- 
lina; and they were accompanied by copies of the in- 
dictments, and by affidavits showing that the crimes 
were committed in North Carolina, and that the de- 
fendants had fled from that State to escape justice, 
and taken refuge in Ohio. 

Governor Hayes issued his warrants, directed to the 
sheriff of Warren county, for the arrest of Corrington 
and Ammons, and their rendition, in pursuance of the 
act of 1875. 72 Ohio L. 79. 

On February 22, 1877, Corrington and Ammons, hav- 
ing been arrested by the sheriff of Warren county, were 
taken before Hon. A. W. Doan, one of the judges of 
the Second Judicial District, in Clinton county, who 
made inquiry pursuant to the act. In the order in 
the case of Corrington, the proceedings above referred 
to are recited, and the judge finds that the person ar- 
rested is the identical Corrington mentioned in the 
indictment and the requisition, and that he is a fugi- 
tive from justice from North Carolina; and it was 
ordered that he should be confined in the jail of Clin- 
ton county for a period not exceeding twenty days, 
and until Work, the person designated by the gov- 
ernor of North Carolina as the agent of that State, 
should come to the county of Clinton and demand the 
fugitive; that upon such demand, within the period 
named, and the payment of costs, the keeper of the 
jail should deliver the fugitive to Work; that the clerk 
should notify Work of the order of the court; and 
that upon failure to demand the fugitive within twenty 
days, he should be discharged. 

The proceedings in the case of Ammons were pre- 
cisely similar. 

On March 5, 1877, Corrington and Ammons were de- 
livered to Work, in pursuance of the foregoing pro- 
ceedings. On the same day a writ of habeas corpus 
was issued from the Court of Common Pleas of Ham - 
ilton county, requiring Work, who was sued as John 
Doe, to produce Corrington and Ammons before a 
judge of that court. To this writ, Work made sep- 
arate return as to the defendants, setting forth at 
large the proceedings under which they were held. 

On March 10, 1877, Governor Thomas L. Young, 
successor of Governor Hayes, made and issued an 
order to supersede the warrants so issued by Gov- 
ernor Hayes. The order, omitting formal parts, was, 
in substance, as follows: 

On consideration, and adopting and following the 
rule, prescribed in the joint resolution of the General 
Assembly, adopted March 25, 1870 (67 Ohio L. 171), as 
the proper interpretation of the Constitution of the 
United States and the laws in that behalf, the governor 
is of opinion that the warrants heretofore issued in 
this matter were unadvisedly issued, and that the 
same should be revoked, it appearing that the persons 
named (Corrington and Ammons) are still within the 
jurisdiction of the State. It is, therefore, ordered by 
the governor that each of said warrants, and the order 
granting them, be and the same are hereby revoked 
and cancelled. 

On March 13, 1877, the case on habeas corpus was 





heard before Hon. N. Longworth, one of the judges of 
the Court of Common Pleas of Hamilton county. The 
revocation of the warrants was offered in evidence. 
Work moved to quash the writ of habeas corpus, but 
the motion was overruled, and he excepted ; and there- 
upon Judge Longworth held that Corrington and Am- 
mons were illegally restrained of their liberty, and he 
discharged them from custody. Work now prosecutes 
a petition in error to reverse the judgment, and relies 
on the following errors: 

1. The returns of Work to the writs were sufficient 
in law. 

2. Governor Young had no power to revoke the war- 
rants issued by Governor Hayes. 


H. M. Hoss and J. M. Pattison, for plaintiff in error, 
cited Const. of U. S., art. 4482; Act of 1793,1 U.S. 
Stat. at Large, 302; Kev. Stats., U. S., § 5278; 67 Ohio 
L. 171: 72 id. 79; Houston v. Moore, 5 Wheat. 1, 21, 22; 
Prigg v. Com. of Penn., 16 Pet. 541; Com. of Ky. v. 
Dennison, 24 How. (U. 8.) 66; Sturgis v. Crowning- 
shield, 4 Wheat. 122, 193; Moore v. The People, 14 How. 
(U. 8.) 13; Ea parte Bushnell, 9 Ohio St. 77; Dwarris 
(by Potter) on Coustr. of Stats. 364; 2 Story on the 
Const. 429. 

John Little, Attorney-General, for defendants in 
error, cited Com. v. Tracey, 5 Mete. 5386; Robinson v. 
Flanders, 29 Ind. 10; Matter of Manchester, 5 Cal. 237; 
Com. v. Hall, 9 Gray, 262; State v. Buzine, 4 Harr. 
(Del.) 572; Nichols v. Cornelius, 7 Ind. 611; Ew parte 
Pfitzer, 28 id. 440; In re Clark, 9 Wend. 212; Muatler of 
Voorhees, 32 N. J. (L.) 141; In re Troutman, 24 id. 
634; Johnston v. Riley, 13 Ga. 97; Vallad v. Sheriff, 2 
Mo. 26; Story on Const., §§ 326, 438, 441; Gibbons v. 
Ogden, 9 Wheat. 197; Ex parte Smith, 3 McLean, 121; 
Inre Fetter, 23 N. J. 311; In re Greenough, 31 Vt. 279; 
1 Am. L. Reg. 529. 


Hildebrant & Bruner, also for defendants in error, 
cited The State v. Schlemm, 4 Harr. (Del.) 577; Hurd 
on Hab. Corp. 641; Marey v. The State, 44 Tex. 64; Mat- 
ter of Hughes, Phill. (N. C. L.) 57; 8. & C. 681; Ex 
parte Collier, 6 Ohio St. 55; Ex parte Shaw,7 id. 91; 
Hueston v. Moore, 12 Wend. 311; 5 Wheat. 1, 21; 14 
Pet. 540. 


Oxey, J. We agree with counsel for the plaintiff in 
error, that the question in this case is of general, and 
not merely local, importance. It involves the power 
of a governor to revoke a warrant of extradition of a 
fugitive from justice, issued on the requisition of a 
governor of another State. We are not aware that 
the question has been presented in the courts of the 
United States, or in the court of last resort of any 
State. That it is not free from difficulty is conceded. 

The Constitution of the United States provides, that 
‘* a person charged, in any State, with treason, felony, 
or other crime, who shall flee from justice and be found 
in another State, shall, on demand of the executive au- 
thority of the State from which he fled, be delivered 
up, to be removed to the State having jurisdiction of 
the crime.’’ Art. 4, § 2. To secure uniformity in 
practice under this provision, Congress, in 1793, passed 
an act (1 Stats. at Large, 302), which has been slightly 
changed in phraseology, and is as follows: ‘“* When- 
ever the executive authority of any State or Territory 
demands any person as a fugitive from justice, of the 
executive authority of any State or Territory to which 
such person has fled, and produces a copy of an in- 
dictment found, or an affidavit made before a magis- 
trate of any State or Territory, charging the person 
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demanded with having committed treason, felony, or 
other crime, certified as authentic by the governor or 
chief magistrate of the State or Territory from which 
the person so charged has fled, it shall be the duty 
of the executive authority of the State or Territory 
to which said person has fled to cause him to be ar- 
rested and secured, and to cause notice of the arrest 
to be given to the executive authority making such 
demand or to the agent of such authority appointed to 
receive the fugitive, and to cause the fugitive to be 
delivered to such agent, when he shall appear. If no 
such agent appears within six months of the time of 
the arrest, the prisoner may be discharged. All costs 
or expenses incurred in the apprehending, securing 
and transmitting such fugitive to the State or Terri- 
tory making such demand, shall be paid by such State 
or Territory.”” U.S. Rev. Stat., § 5278. 

The history of the constitutional provision has been 
so well presented in Hurd on Hab. Corp. (2d ed.) 598- 
637; Com of Ky. v. Dennison, 24 How. (U. 8.) 66: 
Brown's case, 112 Mass. 409, and other authorities cited 
during the argument, that any re-statement of it is 
perhaps unnecessary. The provision was in the arti- 
cles of confederation, in substantially the same form, 
and hence it has been in force acentury. It has re- 
ceived the careful consideration of the ablest law- 
yers in the country, and many questions arising under 
it may be regarded as settled. No member of this 
court doubts that when a case intended to be provided 
for is presented in regular form, the governor on whom 
the requisition is made has no discretion. It is clearly 
his duty to issue the warrant of extradition; that 
duty, however, being one of imperfect obligation. 
The guilt or innocence of the accused cannot be tried 
by him; and, where a crime is actually charged, formal 
defects as to the manner in which it is stated ought 
not to be regarded. Nor is it material whether the 
offense charged is punishable in the State upon which 
the demand is made; the question is, whether it is 
punishable as a crime in the demanding State. Com. 
of Ky. v. Dennison, supra; Davis’ case, 122 Mass. 324. 

But it is a mistake to say that, in determining 
whether a case contemplated in the provision is pre- 
sented, the governor upon whom the demand is made 
is vested with no discretion. Under the articles of 
confederation it was essential that the demand be 
made on the governor, although this was not ex- 
pressly so stated; ‘‘ and it is plain that the mode of the 
demand and the official authority by and to whom it 
was addressed, under the confederation, must have 
been in the minds of the members of the convention 
when this article was introduced, and that in adopt- 
ing the same words they manifestly intended to sanc- 
tion the mode of proceeding practiced under the con- 
federation; that is, of demanding the fugitive from 
the executive authority, and making it his duty to 
cause him to be delivered up.’’ Com. of Ky. v. Denni- 
son. And this duty is not devolved merely on the 
person who may at the time be governor. ‘‘In such 
cases the governor acts in his official character and 
represents the sovereignty of the State.”” Taylor v. 
Taintor, 16 Wall. 366-370. Moreover, it is unreasonable 
to suppose that the framers of the Constitution did not 
foresee, when they vested this necessary but danger- 
ous power in the chief magistrate of a State, that occa- 
sion would arise, in the discharge of such duty, for 
the exercise of judgment and discretion. In Taylor 
v. Taintor it is stated that he is vested with discretion 
to withhold the warrant, where the fugitive is charged 








with the commission of crime in the State to which he 
has fled. Is his discretion limited to that instance? 

Courts have discharged the fugitive on habeas corpus, 
notwithstanding he was in custody under the warrant 
of extradition, where the offense charged was not a 
crime, or not punishable by indictment in the demand~ 
ing State, or was not triable there as of right by a jury; 
where the accused bad never been, in person, within 
the demanding State; or where the papers upon which 
the application was made were forgeries, or plainly 
insufficient in matter of substance. The People v. 
Brady, 56 N. Y. 182. If the courts may rightly dis- 
charge in such cases, it is manifest the governor may, 
for the same causes, withhold his warrant; and if he 
may withhold his warrant, it seems reasonable that he 
should have the power to revoke it on the same grounds. 
Why should he not have such power? More than one 
hundred and fifty judges in this State have the un- 
questioned authority to discharge where the proceed- 
ing is plainly invalid by reason of defects in matter of 
substance; and I am unable to see why tae governor, 
who grants and issues the process, should have less 
power over it. The tribunal which has exclusive juris- 
diction to grant and issue process has, ordinarily, the 
power to quash or supersede it, when the fact that it 
is invalid, or was improperly obtained, is made to ap- 
pear; and there is no reason for holding that this pro- 
cess is an exception to the rule. 

We are further to inquire whether the discretion 
and power of the governor are limited to cases in 
which defects of the character above mentioned are 
found to exist. And it seeras to me they are not. 
The provision was inserted iu the articles of confeder- 
ation, and subsequently in the Constitution, to sub- 
serve public, and not private purposes. The object 
was to secure the punishment of puvlic offenders, and 
not to enforce the payment of private claims, whether 
well or ill-founded. To employ this extraordinary 
process for public purposes tends to secure peace and 
good order; but to prostitute it to the advancement 
of private ends is to bring it into great disfavor. True, 
the theory is that the demanding State will hold the 
offender for trial, even though he be brought into the 
S‘ate fraudulently, or forcibly, and without process; 
but experience shows that where the end sought is 
private, the accused is rarely brought to trial. No 
satisfactory reason is perceived why a governor should 
issue or obey a requisition where he is satisfied that 
the sole object of the party complaining is to enforce 
the payment ofa private claim for money. Such an 
abuse of process is equivalent to a fraudulent use of it. 
Nor is the governor’s power in such case limited to a 
refusal to act. Judgments the most solemn may be 
impeached for fraud. Service of process in any civil 
matter, obtained by fraudulent contrivance or means, 
will be set aside on motion, whatever the process may 
be. Pardons obtained by fraud are held to be void. 
For reasons equally strong, a governor from whom such 
warrant is obtained for the advancement of private 
ends, fails to discharge his duty if he neglects to re- 
voke the process on discovering the fraud. No doubt 
the framers of the Constitution intended to invest 
him with that power; and the reason for its exercise, 
in a case of that sort, is far greater than where the de- 
fect, however great, is in the requisition or other 
documents. Still, where money has been embezzled, 
or obtained under false pretenses, the offender is not 
likely to be brought to justice unless the injured party 
prosecutes; and steps to obtain a restoration of the 
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money are not incompatible with measures to secure 
the conviction of the fugitive. The duty of the gov- 
ernor, in cases of that class, is, therefore, one of great 
delicacy ; and all that I have said as to his authority 
in refusing to issue or obey a requisition, or in revok- 
ing a warrant, has relation to cases where there is no 
real intention to ‘prosecute criminally, if the money 
demand is satisfied. 

There is, as we have seen, no decision of the courts 
of the United States, or the courts of last resort in any 
State, of the question under consideration. In the 
absence of such decision, we are warranted, by reason 
and authority, in looking to the practical construction 
which the constitutional provision has received in the 
executive department. We find that men who 
have occupied the highest positions in the State and 
Federal governments have expressed strong opinions 
on the subject. Attorney-General Henry Stanbery, 
in an opinion to Governor Bebb, referred to by coun- 
sel for defendants in error, insists that a governor may, 
under some circumstances, withhold the warrant. In 
an opinion of the chief executive of Maine (Governor 
Fairchild), in 6 Am. Jurist, 223, he said: There is ‘‘no 
question, in my mind, as to the power to recall the 
warrant which has been issued in this case.’’ In the 
matter of Adams,7 Law Rep. 386, it appears that 
Governor Thomas W. Bartley revoked the warrant 
which he had issued for one charged with obtaining 
money by false pretenses. On July 6, 1857, Governor 
Salmon P. Chase revoked a warrant he had issued on 
the requisition of the governor of Illinois; and this 
was done, it appears, after full argument by learned 
counsel. In one case, Governor John Brough stated 
on the record, as a reason for the revocation, that 
“soon after the issuing of the warrant, information 
was received that this requisition had been obtained 
for an ulterior object.”’ In another case, Governor J. 
D. Cox, in revoking a warrant, says it was done “on 
affidavits showing that the complainant in the case is 
unworthy of belief, and that the affidavits on which 
the requisition was issued were made under an assumed 
name.’”’ Without multiplying instances, it appears 
from the abstract of the records in the executive de- 
partment, and the case in7 Law Rep. 386, that Gov- 
ernors Thomas W. Bartley, 8. P. Chase, John Brough, 
J.D. Cox, R. B. Hayes, William Allen, and Thomas 
L. Young, each, in one form or another revoked a war- 
rant of extradition, and some of them exercised that 
authority repeatedly; and it is well known that other 
governors of this and other States have often exer- 
cised the same power. 

If we should hold that the governor has no power of 
revocation where the objection only goes to the suf- 
ficiency of the papers, in matter of form, or the mo- 
tives of the party complaining, the same result would 
follow. We have seeu in Taylor v. Taintor, supra, 
that the governor has the authority to withhold the 
warrant where the fugitive is in‘custody, charged with 
the commission of crime in the State where he has ta- 
ken refuge; it cannot be doubted that he should also 
withhold it where it is made to appear that the requi- 
sition is a forgery; nor can any serious question be 
made, if, in either of these cases, the warrant has in- 
advertently been issued, about his right to revoke the 
process. As the governor had power to revoke them 
for some causes, the court below properly held that no 
inquiry could be made on habeas corpus as to the par- 
ticular ground upon which these warrants were re- 
voked. Indeed, while the courts will discharge a fu- 





gitive on habeas corpus, where the proceedings in his 
case are void, neither the general nor State govern- 
ment will otherwise interfere with the governor in the 
discharge of his duty, or failure to discharge it, in 
cases of this sort. Com. of Ky. v. Dennison; Taylor 
v. Taintor; State of Mississippi v. Johnson, 4 Wall. 
473; High on Ex. Rem., § 120. The State ex rel. v. Chase, 
5 Ohio St. 528, in no way militates against these au- 
thorities, for the doctrine was fully recognized in that 
case, that where the governor is vested with a discre- 
tion, his action cannot be controlled by mandamus. 
In any view, therefore, the court below properly dis- 
charged the prisoners from custody. 

An objection has been made, that while it might be 
very proper to revoke a warrant before the fugitive is 
delivered to the agent of the demanding State, yet 
that when such delivery is actually made, the power 
of the governor is at an end, and the general govern- 
ment, and the State in which the crime was commit- 
ted, have acquired rights which cannot be taken away. 
In one case, when Governor Allen exercised the power 
of revocation, the fugitive was in custody of the agent 
of the demanding State, though he was still within our 
territorial limits, and he was discharged. How it was 
in this respect in the other cases I have referred to, 
does notappear. As we have seen, “the governor acts 
in his official capacity, and represents the sovereignty 
of the State,” and ‘if he refuse, there is no means of 
compulsion.’’ Taylor v. Taintor. Exclusive juris- 
diction over the subject is vested in him. Taney, C. 
J.,in Com. of Ky. v. Dennison, says, ‘‘there is no 
power delegated to the general government, either 
through the judicial department, or any other depart- 
ment, to use coercive means.”’ He says, furthermore, 
that ‘‘such a power would place every State under the 
control and dominion of the general government, even 
in the administration of its internal concerns and re- 
served rights.’’ A fertiori, the demanding State can 
use no coercive power. ‘‘In the event of refusal, the 
State making the demand must submit. There is no 
alternative.’’ Taylor v. Taintor. If the executive of 
the demanding State had the authority, through his 
agent, to remove the fugitive from the State of refuge, 
in opposition to the will of its executive, he would 
have the right to send an army to enforce the author- 
ity, and no one is bold enough to claim that this may 
be done. The fact is,the warrant of extradition is, 
in substance, a consent to remove the alleged criminal 
beyond our territorial limits, and there can be no re- 
moval without a valid warrant. Botts v. Williams, 17 
B. Monr. 687. An independent government does not 
hesitate to arrest the removal of a fugitive at any 
time before he is taken beyond the nation’s territorial 
limits, if it be discovered the case is not clearly within 
the extradition treaty. In re Winsor, 6 B. & S. 118; E. 
C. L. 522; 3 Whart. (C. L.), § 2973. The governor of a 
State has precisely the same power, if he discovers 
that the requisition is a forgery, or that the case is one 
not intended to be provided for in the constitutional 
provision; and if he exercises the power cautiously, 
and only in the cases to which I have referred, or in 
others of a like character, much may be done to pre- 
vent the abuse, without impairing the efficiency of ex- 
tradition proceedings. 

Further objection is made that Governor Young 
had no authority to revoke a warrant issued by Gov- 
ernor Hayes. But we have seen that “ the governor 
acts in his official capacity.’ The warrant is not pro- 
cess of the person holding the office of governor, but 
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a warrant issued by an officer. We all agree that Gov- 
ernor Young had the same power to revoke a warrant 
issued by his predecessor, that he had to revoke one 
issued by himself. 

Much has been said as to the constitutionality of the 
legislation set forth in the statement of this case. 
There is legislation on the general subject in nearly or 
quite all the States. Reference to much of it, and the 
decisions relating to it, will be found in 18 Alb. 1. 
J. 166. The view taken of this case renders it un- 
necessary fur us to express any definite opinion on the 
subject. 

If it is true that the views here expressed are in con- 
flict with some general expressions in Com. v. Denni- 
son, it is equally certain that nothing in this opinion 
will be found in opposition to any thing decided in 
that case. Expressions in that case cannot be recon- 
ciled with some things said in Taylor v. Taintor, and 
yet the decisions are in harmony. Questions of con- 
flict between cases are determined not merely by dif- 
ferences of that sort, but by first ascertaining what 
may fairly be regarded as decided in each case. 

Judgment affirmed. 
——_ -> —___— 
LIABILITY FOR INDUCING SHERIFF TO RE- 
FUSE SUFFICIENT BAIL. 


SUPREME COURT OF NEW HAMPSHIRE, AUGUST, 1878. 


GIBBs v. RANDLETT. 


1. Plaintiff inducing refusal of sufficient bail on arrest 
of defendant liable for damages.— A plaintiff, causing 
the defendant to be arrested on a writ, and knowing 
the sufficiency of the bail offered by the defendant to 
the officer making the arrest, is liable, in case, for the 
damage done by his ordering and causing the officer to 
refuse the bail and hold the defendant in custody. 


2. Plaintiff not liable for exp not d by re- 
fusal of bail.—But the expense of the defense of the 
suit, in which the arrest was made, not caused by the 
refusal of bail, cannot be included in the damages. 


ASE for causing an officer who arrested the plain- 

tiff in a suit brought against him by the defendant 

to refuse to accept sufficient bail. Verdict fer the 

plaintiff, including $450, the amount of the plaintiffs 

expense of defending the suit in which he was arrested. 
Motion of the defendant for a new trial. 

Hobbs, for plaintiff. 

Wheeler, Smith & Hill, for defendant. 

BinGHAM, J. It was the duty of the sheriff to take 
bail, duly offered by the plaintiff, and discharge him 
from arrest. Gen. St., ch. 206, §§ 13, 14; 6 Bacon’s 
Abridgment, tit. Sheriff, a, 180, art. 33, N. H. Bill of 
Rights. 

The sheriff by refusing to take sufficient bail, legally 
offered by the plaintiff, did an unlawful act to his in- 
jury, aud he was entitled to his action on the case 
against the sheriff therefor. Smith v. Hall, 2 Mod. R. 
81; 6 Bacon’s Abridgment, supra; Salmon v. Percival, 
8 Croke, 196; Cresswell v. Houghton, 6 T. R. 355; Millne 
v. Wood, 5 C. & P. 587; 2 Hilliard on Torts, 257, § 3, 260, 
§ 4; Evans v. Foster, 1 N. H. 374. 

The defendant was present at the arrest and offer of 
bail, and ordered the sheriff to refuseit. The sheriff 
did as directed by the defendant and committed the 
wrongful act. The defendant was a principal. Rus- 
sell v. Dyer, 34 N. H. 218, 226; 2 Hilliard on Torts, 213, 
§ 31. 

The court charged the jury in substance that, if the 
defendant, knowing the bail tendered to be sufficient, 
directed the officer to refuse it, and he, acting under 











defendant’s direction, refused it, the defendant would 
be liable. The defendant claims that he is not liable 
unless he acted maliciously and without probable 
cause. This is not an action for a malicious prosecu- 
tion. It is for doing an illegalact by the defendant 
that injured the plaintiff. Although it was done in 
the execution of legal process, yet it was an act in 
abuse of that process. It was an imprisonment of the 
plaintiff under the process, when the right to do so 
bad ceased. It was au act equally illegal whether the 
original action was malicious or in good faith, with or 
without probable cause, and the end of it can have no 
legal or logical connection with the plaintiff's right to 
recover in this suit. An action may be sustained 
without alleging or proving malice, or a want of prob- 
able cause, when one brings a suit in the name of 
another without authority. Fosterv. Dow, 29 Me. 442; 
Bond v. Chapin, 8 Metc. 31; 1 Hilliard on Torts, 417, § 
5; Moulton v. Lowe, 32 Me. 466. Generally, in an ac- 
tion for the abuse of legal process, it is not necessary 
to aver or prove that the process is at an end, or that 
it was sued out maliciously, or without probable cause. 
Page v. Cushing, 388 Me. 523; 2 Greenl. Ev., § 452; 
Grainger v. Hill, 4 Bing. N.C. 212; 1 Hilliard on 
Torts, 422, § 10, 451, § 26,a; Prough v. Entriken, i1 
Penn. 81. The action being for the illegal detention, 
the plaintiff cannot recover for the time and money 
expended in defending the former suit. He must 
entera remittitur for the $450, and then there may be 

Juagment on the verdict. 


Qe 
LIBEL AGAINST PUBLIC OFFICERS. 


SUPREME COURT OF MICHIGAN, OCTOBER, 1878. 


Foster v. SCRIPPS. 


ee ee! charges against pa officers not privi- 


eged.—In an action for libel against the proprietor of a 
newspaper for a published statement, charging plaintiff, a 
—— while acting as city physician, with causing the 

eath of a child by introducing scarlet fever into its sys- 
tem in the operation of vaccination. Held, (1) that the 
charge was libellous, and (2) that it was not privileged by 
reason of the fact that the publication was in a newspaper 
and that plaintiff was a city physician. 

CTION for libel brought by plaintiff, who was city 
physician of Detroit, against defendant, who was 
proprietor of the Evening News in that city, for an ar- 
ticle charging him with introducing scarlet fever into 
the system of an infant, thereby causing its death, in 
the operation of vaccination. The court below held 
that the utterance was privileged, because plaintiff 
was city physician and his acts were proper subjects 
for criticism. 

CAMPBELL, C. J. That the article, if not privileged, 
was libellous is beyond question. The authorities on 
the non-actionable character of spoken words have no 
necessary bearing on the character of written or 
printed libels. The doctrine is elementary that writ- 
ten articles which in any way tend to bring ridicule, 
contempt, or censure on a person are libellous, and are 
actionable unless true or privileged. This article not 
only traced the death of one person and the sickness 
of another to plaintiff, but laid the blame on his will- 
ful misconduct upon sordid motives. It was not 
claimed on the trial, and the plea disclaims the truth 
of the principal charge that the trochar was used— 
whether its use was or was not improper. 

We are, therefore, not required to discuss the some- ~ 
what extraordinary proposition that the city board of 
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health are authorized to determine ex cathedra the 
methods of medical treatment. 

The question is simply whether such false and dam- 
aging charges as have a necessary tendency to ruin the 
reputation and business of a medical man, may be 
made without responsibility or legal redress, simply 
because he happens to be a city physician. 

It is not and cannot be claimed that there is any 
privilege in journalism which would excuse a news- 
paper when any other publication of libels would not 
be excused. Whatever functions the journalist per- 
forms are assumed and laid down at his will, and per- 
formed under the same responsibility attaching to all 
other persons. The greater extent of circulation 
makes his libels more damaging, and imposes special 
duties as to care to prevent the risk of such mischief, 
proportioned to the peril. But whatever may be the 
measure of damages, there is no difference in liability 
to suit. 

Allowing the most liberal rule as to the liability of 
persons in public employment to criticism for their 
tonduct in which the public are interested, there cer- 
tainly has never been any rule which subjected 
persons public or private to be falsely traduced. The 
nearest approach to this license is where the person 
vilified presents himself before the body of the public 
as a candidate for an elective office, or addresses the 
public in open public meetings for public purposes. 
But even in such cases we shall not find support for 
any doctrine which will subject him without remedy 
to every species of malevolent attack. 

But where a person occupies an office like that of a 
city or district physician, not elected by the public, 
but appointed by the council, we have found no au- 
thority, and we think there is no reason, for holding 
any libel privileged except a bona fide representation 
made without malice to the proper authority, com- 
plaining on reasonable grounds. The case of Purcell 
v. Sowles, 1 C. P. D. 781, affirmed on appeal, 2 C. P. D. 
215, is a case as nearly like the present one as is often 
found; and, while the Court of Appeal—on this point 
differing from the lower court—held the office of pub- 
lic physician gave the public an interest in having it 
properly filled, it was held no discussion or publication 
was privileged of facts charged against him, except 
when made in the course of a lawful proceeding 
against him. 

The good sense of such a rule can hardly be doubted. 
Every man’s reputation is as sacred as his property. 
He cannot complain when the truth is told. But he 
can always complain of falsehoods, which are not told 
in an honest attempt to make him responsible to a 
proper tribunal, or in some other performance of duty. 
The publication in such cases puts him in a direct 
way of having the truth established, and the wrong 
cannot actually be done without furnishing its anti- 
dote. 

If a medical officer is charged in the public press 
with professional misconduct, the immediate and 
necessary effect is to destroy confidence in him, and 
prevent him from gaining a livelihood by his profes- 
sion. The readers of the paper have no means of in- 
vestigation, and may never have. The charge may 
never reach an investigation, and he may have no 
means of compelling one. If he is obliged to put up 
with such a wrong, the consequence will be monstrous. 
The law cannot recognize any such immunity from 
responsibility, nor can the rights of individuals be so 
trifled with. 


The case of Dickson v. Hilliard, L. R., 9 Ex. Ch. 79, 
sums up the cases of privileges very neatly and briefly. 
In that case, without contemplating any petition, or 
any other method of examining into the facts, two days 
after an election, the agent of one of the candidates 
sent to an agent of the other a document charging 
plaintiff with bribery. This was held not privileged; 
and the court, in deciding the point, mentioned the 
various decisions of privileged communications out- 
side of those which were never questioned, and puts 
them in three classes. The first includes such cases as 
Harrison v. Bush, 5 El. & B. 344, where a bona fide at- 
tempt was made to have a magistrate removed from 
office by appealing to a person in authority. It was 
claimed that the application should have been made 
to the chancellor instead of to a secretary of state, 
but held that, as the queen herself was the acting 
power, a communication made to either officer was in 
effect made to her, and privileged if made in good 
faith to redress a grievance. 

The second class included communications like 
.those made by military officers to courts of inquiry, 
or to the proper authority, to aid in the prosecution of 
such inquiry. Dawkins v. Lord Rokeby, L. R., 8 Q. B. 
255, affirmed, 7 H. L. 744; 2 Cent. L. J. 491, was such 
a case. 

The third class included those cases in which in- 
formation was given by one who was under a legal or 
moral duty to give it to another who had a right to 
ask it. The most familiar instance of this is in the an- 
swering inquiries concerning servants. 

But, as it was very well pointed out, there was no 
right to make untrue and injurious statements con- 
cerning others, when they are not made to persons 
having the right and power to investigate, and in an 
honest attempt to invoke said investigation or answer 
such inquiry. 

In our opinion the libel in the present case was not 
privileged, and the plaintiff was improperly deprived 
of his remedy. 

The judgment must be reversed with costs, and a 
new trial granted. 

Marston and Graves, JJ., concurred. 

Cooley, J., concurred upon the facts of this particu- 


lar case. 
———_>—__—_ 


COURT OF APPEALS ABSTRACT. 


AGENCY. 


Unknown principal of agent can be held liable when 
discovered.— Plaintiffs sold malt to G. and gave credit 
to him for it upon their books, supposing that they 
were dealing with him as principal. Held, that if 
they afterward discovered that the defendant was 
principal and G. his agent, they had a right to resort 
to defendant for payment. Meeker v. Claghorn, 44N. 
Y. 349. Judgment reversed and new trial ordered on 
account of exclusion of certain evidence from the 
jury. Jessup, appellant, v. Steurer. Opinion by 
Earl, J. 

[Decided Dec. 20, 1878.] 


APPEAL. 


Order refusing to punish for contempt not appealable, 
— Orders punishing for contempt are held to be ap- 
pealable to the Court of Appeals, but it is settled that 
orders refusing to punish alleged contempt in diso- 





beying injunctions are not appealable. Sutton v. 
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Davis, 64 N.Y. 683; Bowery Savings Bank v. Richards, 
62 id. 681; Batterman v. Finn, 40 id. 340. Appeal dis- 
missed. Simmonds, appellant, v. Simmonds. Opinion 
per curiam. 
(Decided Dec. 17, 1878.] 

CRIMINAL PLEADING. 

Abortion: joinder of different offenses in one indict- 
ment.—It is not error to join in one indictment under 
Laws 1872, chap. 181, in relation to abortions and 
other offenses, a count charging an offense under sec- 
tion one which provides that one willfully using an in- 
strument to produce a miscarriage of a woman with 
child shall, in case of the death of the child, be guilty 
of felony, punishable by imprisonment in the State 
prison not less than four nor more than twenty years, 
and a count under section three, which provides that 
one using an instrument upon a pregnant woman with 
intent to produce a miscarriage, shall be punished with 
imprisonment in the county jail or State prison for 
not less than one year or more than three years, and 
a general verdict of guilty is proper on such indict- 
ment. In such cases it matters not that the offense 
alleged to have been committed is charged in differ- 
ent ways in several counts for the purpose of meeting 
the evidence that may be adduced, and that the of- 
fenses alleged in the different counts are of different 
grades and call for different punishments. People v. 
Rynders, 12 Wend. 425; People v. Baker, 3 Hill, 159; 
People v. Costello, 1 Den. 83; Taylor v. People, 12 Hun, 
218; Regina v. Trueman, 8 C. & P. 727. Judgment 
affirmed. Hawker, plaintiff in error, v. People. Opin- 
ion by Earl, J. 

[Decided Dec. 17, 1878,] 
FORGERY. 


In third degree: county treasurer issuing county 
bonds without authority, not.—The provision of the 
statute making forgery in the third degree to be 
falsely making or altering, with intent to defraud, any 
instrument or writing, ‘ being, or purporting to be, 
the act of another,’’ whereby any pecuniary demand 
shall be, or purport to be, contracted (2 R. S. 673, § 33), 
does not embrace a case where a county treasurer, with- 
out authority, makes an instrument purporting in its 
body to be an obligation of the county and signs his 
own name to it as the official representative of the 
county. The instrument forged must be or purport 
to be theact of another. Judgment affirmed. People, 
plaintiff in error, v. Mann. Opinion by Rapallo, J. 
[Decided Dec. 17, 1878.] 


TITLE. 

Appropriation of moneys in payment of debt of an- 
other: what constitutes.—The father of T. had certain 
moneys belonging to her in his possession which were 
credited to her in his books. T. expressed to her 
father a wish to pay the indebtedness to his father 
of her brother Edward, who was then dead,, and 
directed him to apply her moneys to such payment, 
which he did by charging on his books such indebted- 
ness to T. and crediting the same to the account of 
Edward. Subsequently T. ratified the transaction, 
paid a balance that was shown to be due from her to 
her father on his books and took a receipt. Held, that 
T. thereby divested herself of the possession of the 
money, and her personal representative could not 
claim it after herdeath. Judgment affirmed. Hodge, 
appellant, v. Hoppock. Opinion by Earl, J. 
[Decided Deo. 17, 1878. 





TOWN. 


1. Not liable for suits against commissioners of high- 
ways.—An action against a commissioner of highways 
for injuries resulting from his neglect to keep the 
highway in repair, cannot be made a town charge 
under the provisions of 1 Revised Statutes, 357 and 
358, that ‘‘judgments recovered against a town or 
against town officers in actions prosecuted by or against 
them in their name of office shall be a town charge.” 
The statute embraces only cases where the act com- 
plained of was done by a town officer while acting in 
an Official capacity, and not cases arising out of a neg- 
lect of duty. Judgment affirmed. People ex rel. 
Loomis, appellants, v. Town Auditors of Little Valley. 
Opinion by Miller, J. 

2. Highways: town has'no control over and is not liable 
for acts of commissioners.—A town in its corporate 
capacity has no control over highways and no recovery 
can be had against it for the negligence of the commis- 
sioners of highways to repair. The highway commis- 
sioner is in no sense the agent of the town, and he 
cannot compel the town auditors to allow a judgment 
against him for a neglect of duty as a valid claim 
against the town. Morey v. Town of Newfane, 8 Barb. 
645; Martiv v. Mayor of Brooklyn, 1 Hill, 540; Bar- 
ker v. Loomis, 6 id. 463; People v. Esopus, 18 Alb. L. 
J. 260. Ib. 

[Decided Nov. 26, 1878.] 


——_——__ + ——_——_— 


UNITED STATES SUPREME COURT ABSTRACT. 
CONSTITUTIONAL LAW. 


State law impairing contract: municipal ordinance 
forbidding corporation to maintain nuisance necessa- 
rily resulting from exercising charter powers, is not.— 
A charter authorized a corporation which had an ex- 
istence for the term of fifty years, to manufacture and 
convert dead animals into an agricultural fertilizer 
and to establish works for the purpose in a specified 
place, which was subsequently included in the corpo- 
rate limits of a village. Held, not to render invalid a 
village ordinance passed in pursuance of the terms of 
the village charter forbidding the carrying on of an 
unwholesome business within the village limits, nor 
to render such ordinance a violation of the Constitu- 
tion of the United States, as against the corporation 
as impairing the obligation of a contract. Decree of 
Supreme Court of Illinois affirmed. Northwestern 
Fertilizing Co., plaintiff in error, v. Village of Hyde 
Park. Opinion by Swayne, J. 


EQUITABLE ACTION. 


1. To set aside a patent: attorney-general must bring 
or authorize it.—It is essential to a bill in chancery on 
behalf of the government to set aside a patent, or a 
confirmation of land title under a Mexican grant, after 
it has become final, that it shall appear in some way, 
without regard to the special form, that the attorney- 
general has brought it himself, or given such authority 
for it as will make him officially responsible, and show 
his control of the cause through all stages of its pre- 
sentation. Decree of Circuit Court of California af- 
firmed. United States, appellant, v. Throckmorton. 
Opinion by Miller, J. 

2. What frauds will sustain bill.—The frauds for 
which a bill in chancery will be sustained to set aside 
a judgment or decree between the same parties, ren- 
dered by a court of competent jurisdiction, are frauds 
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extrinsic or collateral to the matter tried by the first 
court, and not a fraud which was in issue in that suit. 
Ib. 

3. When relief granted.—The cases in which such re- 
lief has been granted are those in which, by frauds or 
deception practiced on the unsuccessful party, he has 
been prevented from exhibiting fully in his case, by 
reason of which there has never been areal contest 
before the court of the subject-matter of the suit. Ib. 

4. Jurisdiction of Circuit Court.—The Circuit Court 
of the United States has no original jurisdiction now 
to reform surveys made by the land department of 
confirmed Mexican grants in California. Cases cited: 
Pierce v. Olney, 20 Conn. 544; Weirick v. De Zory, 2 
Gilman (Ill.), 388; Kent v. Richards, 3 Maryland Ch. 
896; Smith v. Lowry, 1 Johnson’s Ch. 321; De Louis 
v. Meek, 2 Iowa, 55; Dixon v. Graham, 16 id. 310; Cot- 
tle v. Cole, 20 id. 484; Borland v. Thornton, 12 Cal. 440; 
Riddle v. Barker, 13 id. 295; Railroad Co. v. Neal, 1 
Wood, 353. Ib. 

INTERNAL REVENUE. 

Distiller producing in excess of estimated capacity of 
distillery.— Under the internal revenue law (act of 
July 20, 1868, § 20), if a distiller uses material for dis- 
tillation in excess of the estimated capacity of his dis- 
tillery according to the survey made and returned 
under the provision of the law regulating that subject, 
and in the regular course of his business, pays the 
taxes upon his entire production, he cannot be again 
assessed at the rate of seventy cents oi: every gallon 
of spirits the excess of material used should have pro- 
duced according to the rules of estimation prescribed 
by the internal revenue law, where there is no pretense 
of bad faith and no evasion of the law was intended, 
and no benefit was derived by the distiller from what 
was done. Judgment of Circuit Court, Kentucky, af- 
firmed. Stoll, pluintiff in error, v. Pepper. Opinion 
by Waite, C. J. 

——_>—__—_ 
RECENT BANKRUPTCY DECISIONS. 
ATTORNEY. 


For what services counsel are entitled to payment.— 
In 1868 a suit wus commenced by one T. against C. and 
others for the joint benefit of the bankrupt and one 
W., who had agreed to share in the results of the liti- 
gation and bear its expenses in equal proportions. A 
judgment was recovered in favor of T., from which an 
appeal was taken about the time of the proceedings in 
bankruptcy were commenced. The assignee in bank- 
ruptcy was substituted in place of the bankrupt, 
who was a defendant in the suit, and contributed to 
the payment of counsel fees and expenses until he 
gave notice that he would pay no more expenses. Af- 
terward, under an order of the court, the assignee was 
permitted to withdraw and assign all his interest in 
the litigation to W. The judgment was reversed by 
the General Term and a new trial ordered, and the 
Court of Appeals affirmed the judgment of the Gen- 
eral Term. The counsel having, after the termination 
of the suit, presented a claim against the assignee for 
their services before as well as after his substitution, 
held, that they were only entitled to payment for their 
services and disbursements after the assignee stipu- 
lated to be substituted, and that W., by taking the 
assignment of the assignee’s interest, assumed all its 
burdens, and has no equity to demand re-imbursement 
from the assignee. U. 8. Dist. Ct.,S. D. New York. 
In re Litchfield, 18 Nat. Bankr. Reg. 347. 





JURISDICTION. 

1. Court should notice want of appearing by papers. 
—Where the want of jurisdiction appears on the pe- 
tition, the consent of the parties cannot give jurisdic- 
tion, and the court of its own motion should take no- 
tice of the point. U. S. Dist. Ct., 8. D. New York. 
In re Hopkins v. Carpenter, 18 Nat. Bankr. Reg. 339. 

2. Where firm cannot be adjudicated.—From the 
schedules annexed toa petition filed by one partner 
of a dissolved firm against his copartners for the adju- 
dication of the firm, it appeared that the firm had been 
dissolved by judicial decree and all its assets trans- 
ferred to a receiver, and that there were firm debts. 
Held, that the firm could not be adjudicated. Ib. 


LEASE. 

Liability of bankrupt for rent after bankruptcy.— 
Where, by the terms of the lease, the bankrupt is lia- 
ble to pay rent at fixed and stated periods, the rent is, 
under section 5071 of the United States Revenue Stat- 
utes, to be regarded as growing due from day to day; the 
discharge releases the bankrupt from liability for the 
proportionate part up to the time of the bankruptcy, 
but does not affect his liability for the part growing 
due after that time. Sup. Jud. Ct., Massachusetts. 
Treadwell v. Marden, 18 Nat. Bankr. Reg. 353. 


RECENT AMERICAN DECISIONS. 


SUPREME JUDICIAL COURT OF MAINE.* 
MORTGAGE. 

1. Valid, though not accompanied by or describing col- 
lateral writing: varying condition.—A man may make 
a valid mortgage for the payment of money without 
particularly describing the writing which may be evi- 
dence of the debt, or without even giving any inde- 
pendent written evidence thereof. But he is not at 
liberty to substitute a different condition, by parol 
evidence, for that which he expressed in his deed. 
Varney v. Hawes. 

2. Mortgage to an agent: right of agent to enforce.— 
A man may mortgage to an agent in order to procure 
credit from his principal, and the agent may enforce 
the mortgage as the trustee of his principal. Plaintiff 
was selling agent of a wholesale firm of whom defend- 
ant desired to purchase goods on credit. To obtain 
the credit it was arranged between plaintiff and de- 
fendant that plaintiff should become surety on defend- 
ant’s note to the firm on four months, for the price of 
the goods, and defendant should give plaintiff a mort- 
gage on the property demanded in this suit, condi- 
tioned for the payment to the plaintiff in four months 
of asum of money equal to the amount of the note. 
This was all done, and defendant had the goods and 
made partial payments to the plaintiff as agent, which 
were accounted for on the note. He resisted the suit 
on the mortgage before the presiding justice who heard 
the case at nisi prius, without the intervention of a 
jury, claiming that the conditional clause in the mort- 
gage did not sufficiently describe the plaintiff's liabil- 
ity on the note and was contradictory to it, and be- 
cause plaintiff had not then paid the note to his princi- 
pals. But the justice held the suit maintainable, over- 
ruled defendant’s objections and ordered a conditional 





* From J. D. Pulsifer, Esq. To appear in 68 Maine Re- 
ports. 
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judgment for an amount equal to the balance due on 
the note. Held, no error. Ib. 


NEGOTIABLE INSTRUMENT. 


Note of agent of corporation.—A promissory note of 
this form: ‘‘ One year after date we promise to pay to 
the order of A. B., one thousand dollars, value re- 
ceived,” and signed ‘‘George Moore, Treasurer of Me- 
chanic Falls Dairying Association,” is the note of 
Moore and not of the association; and it makes no 
difference that the plural ‘‘ we’’ is used instead of “ I.” 
Mellen v. Moore. 


STATUTE OF LIMITATION. 


When it commences to run : administration in another 
State.—The defendant resided in Maine, gave his un- 
witnessed promissory note in 1868 to the plaintiff's in- 
testate, residing in Vermont, who died in 1869, and his 
administrator was there appointed in 1870, but no ad- 
ministration was taken out in Maine till the appoint- 
ment of the plaintiff in 1877, who commenced this suit 
in 1878. Held, that the suit was not barred by the pro- 
vision (of R. S., chap. 81, § 88) that ‘‘an action may be 
commenced by an administrator within two years 
after his appointment, and not afterward, if barred by 
other provision; ’’ although administration had been 
taken out on the estate in Vermont more than two 
years before the commencement of theaction. Holmes 
v. Brooks. 

STATUTE OF FRAUDS. 


Contract for conveyance of real estate void by: per- 
formance on one part.—A contract for the conveyance 
of real estate not in writing is void by the statute of 
frauds. When a party to such contract has complied 
with its conditions and made all the payments re- 
quired by its terms, he is entitled to recover back such 
pay meuts in case the other party refuses to perform on 
his part. Nor will it defeat his right of recovery that 
he is in possession of the premises agreed to be con- 
veyed. Jellison v. Jordan. 


STATUTORY CONSTRUCTION. 


Repeal of special act by general: when general act does 
not so operate.—Where the Legislature by special act 
grants to A the privilege or license to do a certain act, 
as to erect a weir in certain tide-waters, and after- 
ward by a general act gives all others the same right 
under certain conditions precedent, held, that the gen- 
eral act does not operate as a repeal or modification of 
the special act. Thus, by a special act of the Legis- 
lature, approved January 24, 1876, Matthew Cleland, 
his heirs and assigns, were authorized to “ erect fish- 
weirs in tide-waters below low-water mark * * * in 
front of his lands in Robbinston; provided such weirs 
so erected shall not obstruct or interfere with naviga- 
tion.”” By a general act approved February 11, 1876, it 
was enacted that “any person intending to build 
* * * a fish-weir in tide-waters, within the limits of 
any city or town injthis State, may make applica- 
tion in writing to the municipal officers thereof,” etc. 
If, after proper proceedings, ‘‘said officers shall de- 
cide that such erection would not be an obstruction to 
navigation, or an injury to the rights of others, and 
shall determine to allow the same, they shall issue a 
license under their hands to the applicant, authorizing 
him to make said erection.”” Both acts took effect 
upon their approval. Held, that the first act was not 
defeated or modified by the second. State v. Cleland. 





RECENT ENGLISH DECISIONS. 
CONTRACT. 


Construction of building contract.—A contract for 
the construction of large iron buildings for a lump 
sum, contained a clause, inter alia, that no alterations 
or additions should be made without a written order 
from the employer's engineer, and no allegation by 
the contractors of knowledge of, or acquiescence in, 
such alterations or additions on the part of the em- 
ployers, their engineers or inspectors, should be ac- 
cepted or available as equivalent to the certificate of 
the engineer, or as in any way superseding the neces- 
sity of such certificate as the sole warrant for such al- 
terations and additions. During the execution of the 
contract the contractors alleged it was impossible to 
cast certain iron trough-girders of a specified weight, 
and subsequently they were allowed to erect girders 
of a much heavier weight; and the actual weights 
were entered in the engineer's certificates issued from 
time to time authorizing interim payments. On the 
completion of the work the contractor claimed a con- 
siderable amount in excess of the contract price for 
the extra weight of metal supplied. Held, reversing 
the interlucutor of the court below, that the engineer’s 
certificates were not written orders, and the claim 
was therefore excluded by the terms of the contract. 
Tharsis Sulphur and Copper Co. v. M’Elroy, L. R., 3 
Ap. Cas. H. L. (Sc.) 1040. 


MARITIME LAW. 


Bill of lading : signed by charterers : agents for 
owners : excepted perils : negligent stowage : liability of 
owners.—Bags of sugar, shipped by the plaintiffs, were 
carried in the defendants’ steamship from Hamburg 
to London at an agreed freight. The vessel was char- 
tered for the voyage by P. & K., but the plaintiffs had 
no knowledge of the charter. The plaintiffs received 
a bill of lading by the terms of which the sugar was 
to be delivered in good order, the usual perils and 
** all accidents, loss, and damage of whatsoever nature 
or kind, and howsoever occasioned * * * from 
any act, neglect, or default whatsoever of the pilot, 
master, or mariners in navigating the ship, the owners 
of the ship being in no way liable for any of the con- 
sequences of the causes above excepted, and it being 
agreed that the captain, officers, and crew of the ves- 
sel in the transmission of the goods, as between the 
shipper, owner, or consignee thereof, and the ship and 
ship-owner, be considered the servants of such shipper, 
owner, or consignee.’’ This bill of lading was signed 
“Pp. & K., agents.” It is a custom in the case of 
steamships for the brokers, and not the master, to 
sign the bills of lading. Oxide of zinc in casks was 
negligently stowed above the sugar and consequently 
damaged it. In an action for the damage, the court, 
being empowered to decide questions of fact, and find- 
ing that the bill of lading was signed by P: & K., as 
agents for the defendants and with their authority: 
Held, that the defendants were bound, and even, as- 
suming the absence of such actual authority, would 
have been, under the circumstances, bound by the bill 
of lading; that the damage from negligent stowage 
was not within the exceptive clause; and that, there- 
fore, the plaintiffs were entitled to recover. Hayn v. 
Culliford, L. R., 3 C. P. D. 410. 


NEGLIGENCE. 
On part of municipal authorities: construction af 
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public works: highway or sewer authorities: notice of 
action under public health act, 11 & 12 Vict., c. 63, s. 139. 
—The defendants, who were both the highway and 
the sewer authorities of West Derby, employed a con- 
tractor to construct a pipe-sewer under a highway 
within their district. The contractor in the laying 
the pipes dug a trench, which he afterward filled in 
with earth, and the roadway was apparently made 
good. The work was done under the directions and to 
the satisfaction of the defendants’ surveyor. Some 
months after it was finished, a subsidence of the soil 
in the trench took place without any assignable cause, 
leaving the road apparently sound. The plaintiff's 
horse, in consequence of the surface giving way, fell 
into the trench, and was injured. Held, that there 
was evidence that the work of fillingin the trench had 
been negligently and improperly done, and that the 
defendants — either as the sewer or the highway au- 
thority, or as both — were responsible. The notice of 
action (under 11 & 12 Vict., c. 63), s. 139, stated that 
the plaintiffs intended to enter a plaint against the de- 
fendants for the injury and damage caused to them 
through the defendants by matters or things done or 
omitted by them and their laborers and servants, etc., 
to wit, that they did, by themselves, their laborers 
and servants, “negligently, carelessly, and improp- 
erly leave a certain portion of the highway in an in- 
sufficient and improper state of repair, whereby,” etc. 
Held, that this was a sufficient intimation to the de- 
fendants that they were to be charged with an act of 
misfeasance, and not merely with a neglect of duty to 
repair the road. James Smith & Co. v. West Derby 
Local Board, L. R., 3 C. P. D. (C. A.) 423. 





A CHOATE “RECOLLECTION ” CORRECTED. 


HE Boston Advertiser publishes the following let- 
ter, obviously from the pen of Prof. Brown, au- 
thor of a “‘ Life of Rufus Choate:”’ 


“In the brilliant essay entitled ‘Some Recollections 
of Rufus Choate,’ written by Edwin P. Whipple, Esq., 
and published in Harper’s Half-Hour series, the fol- 
lowing extract may be found on the 44th page. Speak- 
ing of the friendship between Choate and Webster, 
the writer says: 

“*When Webster desired to raise money he some- 
times got Choate to indorse his note. When Webster 
ventured on a daring political move, he got Choate to 
indorse his policy; and the result was, that in either 
case the indorsement entailed on Choate pecuniary 
embarrassment or popular obloquy. If one should 
consult the archives of the Boston Merchants’ Bank, 
there would doubtless appear sufficient reasons why 
Choate should have been occasionally troubled with a 
want of money, on account of needlessly affixing the 
hieroglyphic which passed for his name on the back of 
a promise to pay, which bore the more flowing and 
familiar signature of Daniel Webster.’ 

**In what is said here of the pecuniary relations of 
these two great men, bound together by ties of mutual 
respect and friendship, and of the unfavorable results 
to Mr. Choate, the friendly essayist has been misin- 
formed. It is believed that Mr. Choate never suffered 
to the extent of a dollar by indorsing for Mr. Webster. 
‘The archives of the Merchants’ Bank’ would show 
that he very seldom indorsed for Mr. Webster; not 
more than two or three times,in all, and then forsmall 
sums, not exceeding a few hundred dollars. These 
notes were always promptly paid when due, or before, 
by Mr. Webster. The ‘archives’ would also show 
that Mr. Webster himself always paid careful atten- 
tion to his notes at the Merchants’ Bank, and, if he 
wanted a note renewed, was as careful and punctilious 
in none, * timely application as any merchant in 
Boston. or were his pecuniary obligations to the 





bank ever large; nor were there any of them left un- 
paid to the loss of the bank. It seems proper that 
these simple facts should be stated in correction of an 
error which otherwise might come to have the force 
of an undoubted truth. B.” 


—_—————_>——__—_—_ 


NEW BOOKS AND NEW EDITIONS. 


HUBBELL’s LEGAL Drrectory, NIntH YEAR. 


Hubbell’s Legal Directory for Lawyers and Business Men,— 
containing the names of one or more of the leading and 
most reliable ——ae in nearly three thousand cities and 
towns in the United States and Canada ; a ey of 
the collection laws of each State, and Canada, with in- 
structions for taking depositions, the execution and ac- 
a of deeds, wills, ete., and times for holding 
courts throughout the United States and Territories. for 
the year commencing Oct. 1, 1878, to ich is added a 
list of prominent banks and bankers throughout the 
United States. J. H. Hubbell, editor and compiler. New 
York: J. H. Hubbell & Company. 

HE ninth volume of this valuable work with which 

the practicing lawyer cannot profitably dispense, 

contains the usual amount of useful matter relating to 
the laws of the different States and Territories and 
the Canadian provinces, for the collection of debts 
and transfer of property. In addition full synopses 
are given of the insolvent laws of the different States 
which on account of the repeal of the bankrupt law 
have again come into full force. This feature alone 
will render the volume a very valuable one to the 
general practitioner. Another feature of the work 
also recommends it, namely, the synopsis of the laws 
concerning jurisdiction and practice in the Federal, 
Circuit and District Courts, a subject which the general 
profession in former days paid but little attention to, 
but which, on account of the lately increased jurisdic- 
tion of the courts named, has become of interest to 
every one. The lists of judges, clerks of courts, and 
attorneys, and other information relating to the courts 
of the several States has been thoroughly revised, and 
may be depended upon as accurate. 


—_—_>—_—_——_. 


CORRESPONDENCE. 


‘“‘Usur1ous AGREEMENT TO EXTEND PAYMENT.”’ 


To the Editor of the Albany Law Journal: 

Srr—Has Judge Andrews in Church v. Maloy, 70 N. 
Y. 64, written resurgam on the opinions expressed by 
Bronson and Jewett, justices, in Vilas v. Jones, 1 N. 
Y. 274? In that case these two judges held that a usu- 
rious agreement to extend the time of payment of a 
note was void, did not discharge sureties,and would not 
prevent the creditor from bringing his action at once; 
but the other members of the court did not concur in 
this doctrine, but simply in the general results. Next 
came La Farge v. Herter, 9 N. Y. 241, which in effect 
overruled Vilas v. Jones, and held such an agreement 
valid asan extension. Then came Billington v. Wag- 
oner et al.,33.N. Y.36, which was a case “ on all fours”’ 
with Vilas v. Jones, and the court expressly dissented 
from the doctrine put forth by Judges Bronson and 
Jewett, and said that Vilas v. Jones did not establish 
the doctrine claimed for it, and if it did, it was over- 
ruled by La Farge v. Herter. 

But in Church v. Maloy, supra, Judge Andrews says: 
‘‘The mortgage was due when the usurious agreement 
for extension was made, and that agreement did not 
postpone the right of the creditor to foreclose it.” As 
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authority, he cites Vilas v. Jones. The remark is pos- 
sibly obiter dictum, but that does not do away with the 
effect of the judge’s approval of this exploded case. 


AMERICUS. 
——_+—_—__— 


‘NOTES. 


HE necrology of 1878 embraces some legal names of 

more than ordinary prominence. In our own 
State, Judge William F. Allen leads the list—a man 
unsurpassed in all that renders a judge illustrious; 
while of former judges of the Court of Appeals are 
the names of John A. Lott, Samuel A. Foot and Alex- 
ander S. Johnson, who held at the time of his death 
the office of Judge of the Second U. 8. Circuit. 
Among former members of the Supreme Court have 
occurred the deaths of Augustus C. Hand, Cornelius 
L. Allen and William T. McCoun, who was also for 
fifteen years prior to his Supreme Court judgeship, 
Vice-Chancellor of the State. The Massachusetts bar 
lost George Tyler Bigelow, formerly Chief Justice of 
the State, and Benjamin F. Thomas a former member 
of the Supreme Judicial Court. Among other mem- 
bers of the bench were Sidney Breese, for years a 
member and sometime Chief Justice of the Supreme 
Court of Illinois ; Thomas Johnson, a former Chief 
Justice of the Supreme Court of Arkansas; Richmond 
Mumford Pearson, Chief Justice of North Carolina, 
and George F. Shepley, Judge of the First United 
States Nircuit. In the list of legal writers are the 
names of Francis Hilliard, Thomas Chitty, whose 
works are known wherever the common law prevails, 
Murray Hoffman, who was not only a well known 
author, but sometime assistant Vice-Chancellor, and 
afterward Judge of the New York Superior Court; 
George W. Paschall, author of the Texas Digest and 
reporter of five volumes of the Texas reports; and B. 
Delafield Smith, reporter of four volumes of reports 
of the New York Court of Common Pleas. Among 
the other names that we recall are Lyman Tremain 
and his son Grenville Tremain, the one dying in the 
fullness of years and of honors, the other at the begin- 
ning of what promised to be a brilliant career; Samuel 
Currey, an old and prominent member of the Rhode 
Island bar; Count Sclopis, president of the Geneva 
Court of Arbitration, and one of the foremost inter- 
national lawyers of the age, and Lord Chelmsford, 
twice Lord Chancellor of England. 


The December-January number of the Southern 
Law Review contains three essays, each one being 
well considered and of great practical value. The 
first, upon Composition at Common Law, by Orlando 
F. Bump, Esq., is the first installment of a brief trea- 
tise upon a subject that the elementary writers have 
touched upon very little. The concluding installment 
will appear in the next number. The second article, 
by Francis Wharton, LL. D., upon Extra-territorial 
Crime, displays the extensive acquirements of its 
learned writer, and constitutes a contribution of great 
value upon a topic of constantly increasing interest. 
The concluding article, by John D. Lawson, Esq., 
editor of the Central Law Journal, upon The Liabil- 
ity of Railroads for Causing Fires, will be found highly 
useful to the profession in examining this important 
subject. The entire case law, including the latest de- 
cisions, is reviewed, and the results formulated in such 
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& way as to present the rules which are now accepted. 
The editorial matter, as is usual, is interesting and 
valuable. 


The Chicago Bar Association had its annual dinner 
at the Palmer House in that city on the 26th ult. 
There was a large attendance and — no speeches heing 
allowed, everybody enjoyed himself. —— The Illi- 
nois State Bar Association is to hold its annual 
meeting at Springfield on the 9th and 10th of the 
present month. The prospects are there will be a 
large attendance. In many of the counties of the 
State, auxiliary associations have been formed, from 
which delegates will be sent. 

The following is a description of the accommodations 
afforded in the new capitol of this State to the Court 
of Appeals. The Court of Appeals is on the entrance 
floor, or floor above the basement. Between the 
outer wall and the court room is a noble corridor, 140 
feet long, 25 wide,and 27 high. It has a beautiful 
floor of tile, and on the inner side isa tile dado framed 
in sandstone. The roof is vaulted, and lined with 
brick and plaster. The pilasters along either side of 
the corridor project massively, giving a striking effect 
to the arches which support the roof, and which seem 
to disappear behind the lines of the pilasters, when 
seen from either end. This corridor isa mass of gor- 
geous color, the decoration being in gold and yellow 
on a red ground on the walls, and blue, red and amber 
on a gold ground overhead. Seven windows look 
upon the court and flood this corridor with sunlight. 
It is intended to fill these great windows with growing 
plants in permanent boxes. From the corridor one 
enters by a side door into the Court of Appeals, to be 
used this winter as a Senate chamber. This room is 
about 60 feet square, and is divided by a row of granite 
columns carrying a marble wall. This division is sim- 
ply a prolongation of exterior partition walls through 
the room. It leaves a space of about 20 feet between 
the column and the wall next thecorridor. This space 
will be used for seating spectators. The space between 
the line of columns and the exterior wall, about 60 
feet long and 40 wide, is the temporary Senate cham- 
ber, in which the poverty-strickeu old furniture from 
the State house, used for so many years, now looks 
pitifully incongruous. From the spandrels of the 
marble arches of the dividing line of this room rise the 
oaken braces which support the beams of the ceiling. 
This ceiling is the triumph of art. Itis crossed by 
great beams, richly molded, and inclosing deeply-re- 
cessed panels, all of oak. The panels are masses of 
foliated carving. The design is nowhere repeated, 
each panel being simply uniform with the others in 
general effect. The tone of the whole is delicious. 
The walls below are lined with a tile dado in sand- 
stone; above this is an oak panelling with diapered 
design in carving, and above this a warm-hued sand- 
stone wall. The rooms immediately contiguous to the 
Court of Appeals are very simply decorated, but the 
effeot of their tinted walls of olive, amber and maroon, 
belted with gold and saffron-color, is highly agreeable. 
The ceilings of these smaller rooms are finished in two 


shades of blue, in an arabesque design, the under side 
of the iron girders being covered with light copper- 
bronze color. The rooms on this floor, as well as on 
that below, are to be used for purposes connected with 
the court, the Legislature, and the innumerable require- 
ments of the same. The general effect of their decor- 
ation is simple, but dignified and agreeable. 
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The Index to volume XVIII willl be issued next week. 


ALL communications intended for publication in the 
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CURRENT TOPICS. 


HE illness, by paralysis, of Judge Hunt deprives 
the Federal Supreme Court of one of its most 
experienced members, and one whose services at 
the present time, neither the court nor those practic- 
ing before it can well afford to lose. It is the ear- 
nest hope of all that he may be soon restored to 
health and usefulness, though the character of the 
disease with which he is afflicted gives but little 
reason to anticipate a permanent recovery. 


The decision is just announced of the Supreme 
Court of the United States in the case of United 
States v. Reynolds. The question involved is the 
constitutionality of congressional legislation in re- 
lation to the crime of polygamy in the territories. 
Under these laws Reynolds, who is a Mormon, was 
convicted of bigamy in a Utah court. The Supreme 
Court has affirmed the judgment of the lower 
court, holding that Congress had the power to pass 
the laws in question. 


By the death of Caleb Cushing there has passed 
away the last practitioner at the bar who was 
prominent in his profession at the time when 
Webster, Choate and their contemporaries were in the 
height of their career. That among the eminent men 
of those days Mr. Cushing did not occupy an inferior 
place, indicates that his talents and abilities were of 
the highest order. The circumstance that he was con- 
tinually employed as confidential adviser of the gov- 
ernment on legal questions, and to represent the 
government in important matters under successive 
administrations, shows that his knowledge of the law 
and skill in the management of business intrusted to 
him were recognized by the leaders of every party. 
His fame as a politician and diplomatist overshad- 
owed with the general public his reputation as a law- 
yer, but it will be noticed that many of the missions 
wherein he was employed required the talents of a 
lawyer as well as those of a statesman. 


The New York county clerk having refused to 
permit the Bar Association committee to examine 
the books and records of his office, a mandamus 
was issued by Mr. Justice Davis, of the Supreme 
Court, directing him to permit the examination de- 
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sired. Judge Davis holds that the clerk by his 
action stands in the position of denying to the ap- 
plicants that which the statute makes it his explicit 
duty to allow all persons to enjoy. The conduct of 
the clerk is characterized as having been from the 
outset disingenuous and evasive, which it certainly 
has been to such a degree as to convince the public 
that the charges of the Bar Association as to the 
management of his office were well founded. Judge 
Donahue has granted the clerk astay of proceedings 
to enable him to appeal. 


The special committee of the Senate, appointed at 
the last session ‘‘to sit during the recess to examine 
and review the Code of Civil Procedure,” and the 
supplemental nine chapters, made its report on 
Tuesday, and it was at once placed upon General 
Orders. The committee reports amendments to some 
eighty sections of the Code of Civil Procedure, and 
such a revision of the ‘‘ nine chapters” as, it is ex- 
pected, will obviate the objections of the governor. 
The committee says: “ The bill [the nine chapters] 
has been so amended, that as it is now presented by 
this committee, it is not open to the specific objec- 
tions thus made [by the governor], with the excep- 
tion of a very few, which, as it appeared to the 
committee, were founded upon misapprehension.” 
We have no opportunity at this time to notice, in 
detail, either the proposed amendments to the Code, 
or the alterations in the ‘‘ nine chapters.” But the 
latter consist principally in those provisions relating 
to actions to recover chattels-—declaring “ chattel” 
to be co-extensive with ‘‘ goods and chattels” and 
rejecting the distinction between replevin in the 
detinet and replevin in the cepit ; to arrests in action 
in justices’ courts; to the equitable powers of sur- 
rogates; to the summary proceedings to recover real 
property, and to costs and extra allowances. The 
committee has added a new title on costs and fees, 
and has provided for a writ of habeas corpus, to 
testify where a prisoner is confined under a sentence 
for felony. The committee—which was composed 
of Senators Edick, Hicks and Hughes—seems to have 
discharged its duty with discrimination, and we 
trust it has removed all grounds of reasonable 
objection. 


Mr. Isaac M. Cate, of Boston, though long since 
scotched, continues to wriggle his tail. His 
“24th” circular, attacking Judge Dillon, has just 
been issued and is as weak, as malicious, and as 
contemptible a performance as was ever put in type. 
We can assure Mr. Cate that he has suffered more— 
has more to fear—from the treachery and the reckless- 
ness of his own passion than from the “ corruption ” 
of Judge Dillon. We believe we have not hith- 
erto called attention to another curious feature of 
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the controversy growing out of the Iowa Central 
Railway foreclosure suit. It seems that the Hon. 
©. C. Cole, late of the Supreme bench of Iowa, rep- 
resented Mr. Cate, among other bond-holders of the 
road, in the foreclosure suit. After the attacks of 
the Nation and of two or three other papers upon 
Judge Dillon, the counsel in the case, including 
Judge Cole, signed a card vindicating Judge Dil- 
lon’s conduct and motives. Thereupon the redoubt- 
able Cate charged Judge Cole with having himself 
instigated and advised the newspaper attacks, and 
he published extracts from Cole’s letters tending to 
substantiate the charge. And now proceedings are 
pending before a committee of the Iowa Bar Asso- 
ciation for the disbarment of Judge Cole. If the 
charge is proved, disbarment should certainly fol- 
low, for a grosser violation of all rules of profes- 
sional conduct could not well be conceived. 


Congress re-assembled, and the Legislature of this 
State began its annual session during the present week. 
No measures of interest to the profession have been 
introduced up to the time of writing, in Congress, 
and the Legislature is not yet prepared to transact 
business. 


——¢___ 


NOTES OF CASES. 


N McBean v. Fou, 1 Bradwell, 177, in an action for 
deceit in the sale of personal property, the Illi- 
nois Appellate Court holds that untrue representa- 
tions made by an agent who sells will bind the prin- 
cipal, and render him liable for damage resulting 
therefrom. The general rule is that where the acts 
of the agent will bind the principal, there his rep- 
resentations, declarations and admissions respecting 
the subject-matter will also bind him if made at the 
same time and constituting part of the res geste. 
In Bennett v. Judson, 21 N. Y. 238, it was held that 
the vendor of land is responsible for material mis- 
representations in respect to its location and quali- 
ties, made by his agent, without express authority 
and in the absence of any actual knowledge by the 
principal or agent, as to whether the representations 
were true or false. In Lobdell v. Baker, 1 Metc. 198, it 
was held that where a broker makes a sale of a note 
in the usual line of his business, his representations 
bind his principal, although they were made con- 
trary to the principal’s express instructions, unless 
such instructions were known to the purchaser. In 
Fuller v. Wilson, L. R., 3 Q. B. 58, the owner of a 
house was held liable for the false representations of 
the agent through whom he sold it, though it did not 
appear that they were made with his consent. See, 
also, Udell v. Atherston, 7 H. & N. 172; Sanford v. 
Handey, 23 Wend. 260; Amer Fur Oo. v. United 
States, 2 Pet. 864; Jeffrey v. Bigelow, 18 Wend. 518; 








Parsons v. Watson, 2 Camp. 785; Durst v. Burton, 
47 N. Y. 167; S. C., 7 Am. Rep. 428. 


In Shaw v. Bauman, 84 Ohio St. 25, a justice of 
the peace received money in his official capacity, in 
satisfaction of a judgment on his docket and depos- 
ited the same in bank to his private account. The 
bank failed before the sum deposited was drawn 
therefrom. The court held that the justice was lia- 
ble to the judgment creditor forthe amount so re- 
ceived and deposited. The general principle gov- 
erning these cases is stated in Robinson v. Ward, 2 
C. & P. 59. In that case it was held that where an 
attorney having in his hands the money of his client 
places the same to his private credit at his bankers, 
he wiil be liable to the client for the amount, if the 
bank fail, although he does so bona jide and has a 
large sum of money of his own atthe bankers. The 
court says: ‘“‘If the person having the money mixes 
it with his own, he thereby makes himself person- 
ally debtor to the estate. Here the defendant has 
mixed this money with his own, by paying it to the 
credit of his private account at his bankers, and he 
is, therefore, liable in this action.” In Phillips v. 
Lamar, 27 Ga. 227, a sheriff collected money under 
an execution, and of his own accord deposited the 
same in a bank, which failed, and he was held liable 
to the plaintiff in execution. See, also, Macdon- 
nell v. Harding, 8 Eng. Ch. 177; Matter of Stafford, 
11 Paige, 520. Where money is to be transmitted 
to a distant place, the trustee may take bills of 
credit, but the bills must be taken by him as trustee. 
If he neglect this precaution, he will be liable for 
any loss. Wren v. Kiston, 11 Ves, 380; Massey v. 
Banner, 1 J. & W. 247. And it has been held that when 
a trustee deposits money in a bank so that it cannot 
be withdrawn without the concurrence of other per- 
sons he will be liable if the bank fails. Salway v. Sal- 
way, 2 R. & M.215. So he will be, if he keeps money in 
a bank an unreasonable time, or where it is his duty 
to invest the fund in safe securities (Moyle v. Moyle, 2 
R. & M. 710), or to pay it over to a newly-appointed 
trustee (Lunhorn v. Blundell, 4 Jur. [N. 8.] 3), or into 
court ( Wilkinson v. Bewick, 4 Jur. [N. 8.] 1010), or 
lends to a bank at interest on personal security not 
sanctioned by the court. Darbe v. Martin, 1 Beav. 
525. See, also, School Dist. Greenfield v. First Nat. 
Bk, 102 Mass. 174. 


In Phillips v. Phillips, 1 Bradw. 245, the Illinois 
Appellate Court holds that in an action for divorce 
on the ground of cruelty, cohabitation after acts of 
extreme and repeated cruelty, is not a bar to a di- 
vorce. In Gardner v. Gardner, 2 Gray, 484, the court 
held that the cohabitation for a single night im- 
mediately succeeding a series of acts of cruelty by 
the husband toward his wife, is not such a condona- 
tion as will bar a bill by the wife for a divorce from 
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bed and board for extreme cruelty, if the husband, 
by the violence of his subsequent conduct, causes a 
reasonable apprehension in her mind that she can 
no longer cohabit with him without imminent dan- 
ger of suffering extreme cruelty from his assaults 
then such subsequent violent conduct revives the 
right of the wife to proceed for the original cause 
of divorce, and effectually bars the defense of con- 
donation. It is, however, said that cruelty may be 
the subject of condonation as well as adultery. Burr 
v. Burr, 10 Paige, 20; Masten v. Masten, 15 N. H. 
159; Wright v. Wright, 3 Tex. 168. The exception 
in favor of cruelty mentioned in the principal case 
is unknown in England, and outside of Massachu- 
setts and Pennsylvania is not generally allowed in the 
United States. 2 Bish. Marr. & Div.,§51. The 
Scotch law, however, recognizes a difference, it being 
held that separation from bed and board upon the 
head of maltreatment, being for the most part 
founded on the multiplicity and renewing of the acts 
of maltreatment, the continuing of cohabitation was 
never a good defense against this separation. 1 Fras, 
Dom. Rel. 462; Macfarlane v. Macfarlane, 11 Sc. 
Sess. Cas. [N. 8.) 533. And in England it is held 
that patient endurance is not a bar to the wife’s suit, 
and passes no presumption against the truth of the 
complaint. D’ Aguilar v. D’ Aguilar, 1 Hag. Ecc. 773. 


And where the parties were in a foreign country 
and the wife under peculiar circumstances contin- 


ued her usual cohabitation with her husband for 
several days after his last act of cruelty, she was held 
not to be barred. Snow v. Snow, 2 Notes Cas. 1, 16. 
See, also, Curtis v. Curtis, 1 Swab. & T. 192; Reese 
v. Reese, 23 Ala. 785; Bowie v. Bowie, 3 Md. Ch. 51. 


In Whipp v. State, 34 Ohio St. 87, it is held that 
ina prosecution of a wife for an assault upon her 
husband the husband is a competent witness for the 
State. The general rule is well established that 
husband and wife are not competent witnesses for 
or against each otherin criminal prosecutions. King 
v. Cliviger, 2 Term. 268; Sedgwick v. Watkins, 1 Ves., 
Jr., 49; People v. Bill, 10 Johns. 95; Fitch v. Hill, 11 
Mass. 287. But at an early date, an exception said 
to arise from necessity was declared to exist in 
cases of personal injury to the wife inflicted by the 
husband. Lord Audley’s Case, 1 State Tr. 387. In 
that case the husband was accused of assisting an- 
other in committing a rape upon his wife, and her 
testimony was admitted. Excepting in a few cases at 
nisi prius the exception has uniformly prevailed and 
is now as firmly established as the rule itself. In 
' Rex v. Azire, 1 Stra. 633, which was a case of a 
simple assault by the husband upon the wife, her tes- 
timony was admitted. In Rexv. Jagger, 1 East’s P. 
C. 455, the husband was tried and convicted of an 
attempt to poison his wife, and she being admitted 
as a witness against him, the twelve judges upon a 
point reserved held that ier evidence was properly 





received. Rex v. Wasson, 1 Crawf. & Dix, 197, was 
a similar case, and decided the same way. In Wood- 
cock’s Case, 1 Leach, C. C. 500, and in Rew v. John, 
1 East’s P. C. 357, the dying declarations of the wife 
were received against her husband upon the prin- 
ciple there asserted that had she survived she 
would have been competent to establish the vio- 
lence that resulted in death. The same principle 
prevails in cases where the wife is called by the 
husband. In Murphy v. Commonwealth, 4 Allen, 
491, it was held that on an indictment against the 
husband for an assault upon the wife she is a com- 
petent witness to disprove the assault. See, also, 
Rex v. Sergeant, R. & M. 252; State v. Neil, 6 Ala. 
685. In the principal case the court holds that the 
exception stated prevails where either the husband 
or wife is on trial for a personal injury inflicted on 
the other, and that the party injured is a competent 
witness against the other. 


The Supreme Court of Wisconsin in the recent 
case of Carhart v. Harshaw, 1 Wis. Leg. N. 98, holds 
that a voluntary gift of exempt property, by a pa- 


rent to a child, cannot be impeached by creditors. 
There is much conflict of view on this question, the 
majority of cases being in favor of that taken above. 
There are, however, many respectable authorities 
which take the other one. In Currier v. Sutherland, 
54 N. H. 475; 8. C., 20 Am. Rep. 148, there is an 
elaborate consideration of the subject; there the 
owner of premises, which were exempt from execu- 
tion as a homestead, conveyed them to plaintiff by 
a deed which was fraudulent and void as to credi- 
tors, but the owner continued to occupy them, The 
premises were thereafter sold under an execution 
against the grantor, and defendant derived title 
through such sale. It was held that the right of 
homestead was not assignable, and, therefore, that 
whatever rights the grantor might have had, the 
plaintiff could not avail himself of them and that 
the conveyance might be fraudulent and void as to 
creditors, although the property was exempt from 
levy. The ground on which this decision was put 
was, that the law exempts the homestead that the 
owner may occupy it, not that he may dispose of it. 
The ground on which the decisions sustaining the 
principal case is put is that, as the creditors have 
no right to have exempt property applied in pay- 
ment of their debts while in the possession of the 
debtor, they cannot be defrauded by any disposition 
which he may make of it. See, as sustaining this 
view, Bond v. Seymour, 1 Chand, 40; Dreutzer v. 
Bell, 11 Wis. 114; Pike v. Miles, 28 id. 164; Wine- 
brenner v. Weisinger, 8 Monr. 33; Garrison v. 
Monaghan, 38 Penn. St. 232; Bean v. Smith, 2 Mason, 
252; Foster v. McGregor, 11 Vt. 595; Wood v. 
Chambers, 20 Tex. 247; Vaughn v. Thompson, 17 
Ill. 78; Lishy v. Perry, 6 Bush, 515; Legro v. Lord, 
10 Me. 161; Smith v. Allen, 39 Miss. 369. In Ailen 
v. Cook, 26 Barb. 374, a reason given why the con- 
veyance by the debtor of a homestead may render 
the premises liable to judgment, is, that the home- 
stead being a purely personal right, did not operate 
to destroy the lien of a judgment, but only to sus- 
pend it, and when the property was disposed of, 
the lien ’ttached. See, also, to the same effect, 
Smith v. Brackett, 86 Barb. 571; Folsom v. Casli, & 
Minn. 333, 
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HUMOROUS CASES OF NEGLIGENCE. 


HEN this journal was in its infancy one of our 
contributors discoursed on the humorous 
phases of the law of negligence (2 A. L. J. 166). 
A few more recent cases might be added as a post- 
script, which are not destitute of humor, although 
they might perhaps as well be included in the same 
writer’s chapter on “The Animal Kingdom in 
Court.” For example, the case of Ulery v. Jones 
(81 Ill. 403). This was an action of trespass for 
damages for killing a buffalo bull—not, unfortun- 
ately, a ‘‘ Buffalo Bill.” The defense was that the 
animal being fere nature was trespassing on defend- 
ant’s close and annoying his family, and the de- 
fendant lawfully suppressed him. The leading facts 
as stated by the court were as follows: 

‘‘The animal in question was brought, when a 
calf six months old, with a companion heifer, from 
their native plains to the farm of plaintiff, who was 
engaged in raising cattle, and there reared with his 
other young stock, treated in all respects as they 
were, and became gentle and accustomed to their 
new home and mode of life, taking food from the 
hand of achild. When the bull was two years old, 
he was turned into the pasture with other cattle, 
and could be and was handled and fed without 
danger or trouble. He was breachy, and of aroving 


disposition, and annoyed the defendant very much 
by jumping over his fence into his pasture, and an- 


noying him in various ways, but he had no trouble 
in preventing him from attacking, by the use of a 
common pitch-fork. Several of the neighbors, who 
testified, seemed to be afraid of him, and ran from 
him whenever he assumed a warlike attitude, put- 
= his head near the ground and hissing a strange 
and alarming sound. One witness, on horseback, 
in a lane, on one side of which was a pasture with 
a high fence, and the bull inside of it, says, he ran 
his horse to keep out of his way. Other witnesses 
testified similarly. Some witnesses testified, when 
the young animal was in the pasture with plaintiff's 
cattle, the school mistress, with little girls in com- 
pany, were in the habit of going through this pas- 
ture, when the bull was there, to and from school, 
without the least concern, and defendant permitted 
his children to do the same. One witness, Mrs. 
Anna Gibson, says she lived in the edge of the 
timber, and one evening she and one of the girls 
went out to milk, and when they had finished, she 
looked up and saw the bull, a rod or two off, look- 
ing right at them, and instead of running, as the 
Nicholsons did, one climbing over a fence and the 
other taking a large tree for protection, she stood 
her ground, the bull making no hostile demonstra- 
tions, but she, still afraid of him, just flapped her 
apron at him and said ‘shoo; the bull turned, and 
ran away in great alarm, never stopping, but ran 
clean away.’” 


There was some contrariety of proof whether the 
animal had become sufficiently domesticated to re- 
turn to his master’s crib voluntarily. On one occa- 
sion, after an absence of some time, he did return 
voluntarily, being pressed, probably, as the Prodigal 
Son was, by a deficiency of husks; but generally 
when he strayed it became necessary to dispatch a 





messenger to prevail on him to return to his afflicted 
family. It does not appear whether his owner had 
tried a ‘‘ personal” in the New York Herald. The 
efficacy of advertising was once asserted in a Flor- 
ida newspaper in the case of a lost child advertised 
in its columns; after three insertions the sorrowing 
father one morning discovered an alligator dead on 
his door-step, and struck by the singularity of the 
circumstance he ordered a post-mortem examination 
of the animal, which developed the presence of the 
missing child in the animal’s stomach. But in the 
case of the animal under consideration, the court 
concluded that he was not fere nature, and that 
the defendant was not justified in killing him. 
‘¢Who can say,” pathetically remarks the court, 
‘‘when this young animal should have matured 
he would not have returned regularly with the herd 
to their proper home?” They lay great stress on 
the intimidating effect of the flapping of Mrs. Gib- 
son’s apron, with its accompanying adjuration of 
‘*shoo, bull,” and conclude that the “fears of the 
witnesses are the father to the thought.” In the ab- 
sence of a parasol to open and shut rapidly at him, 
we must recommend Mrs. Gibson’s resource to all 
ladies similarly threatened. It constitutes one of 
woman’s rights for which there seems to be no 
equivalent among the lords of creation. The cir- 
cumstance shows that in punishing Eve’s transgres- 
sions the Lord was not unmindful of the increased 
danger which the infection of her sin subjected her 
to from the brute creation; for what would a fig- 
leaf have availed in such an exigency? 

The court very decidedly justify the plaintiff in 
transporting this bull from his ‘‘ native wilds” for 
the purpose of producing a cross with the domestic 
animal. “ Butif that was not so,” continue the court, 
“still the animal was valuable for food. How often 
have we heard the old hunters of the plains extol the 
tongue and rump of the buffalo as most luscious 
and nourishing food! And, it is in proof, the meat 
of the animal is sold at high prices for food in the 
markets of the country.” Probably about the time 
the learned chief justice was inditing these words 
the sound of his domestic dinner-bell was saluting 
his ear, and his judicial mouth watered fora buffalo 
steak. But however persuasive the buffalo’s tongue 
and rump may have been in the writer’s imagina- 
tion, it is probable that in his legal judgment Mrs. 
Gibson’s tongue and apron were more decisive of 
the case. What a contrast to our eastern women, 
who climb the piano when a mouse invades the par- 
lor! There was one other noteworthy feature of 
this case. It seems that about three months before 
the killing of the animal, the defendant, having been 
annoyed by him, had told the plaintiff that ‘‘he 
must keep the buffalo away from his place or he 
would shoot him ”—the buffalo, we suppose. To 
which the plaintiff replied, “then go and shoot him 
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if you want to.”” This the court held not to justify 
the killing three months afterward. If acted on 
promptly, possibly it might have amounted to a 
license. Which shows the impolicy of allowing the 
sun to go down upon one’s wrath, and of allowing 
any locus penitentie to the maker of a rash promise. 

Another case of recent occurrence suggests graver 
considerations. “A cemetery association planted 
yew trees, which are noxious to horses, upon its own 
ground, but so near the ground of a neighbor that 
the branches projected over his ground. The neigh- 
bor’s horse, which was at large in the field, cropped 
the yew trees and died therefrom. Held, that the 
cemetery association was liable for the value of the 
horse” (18 Alb. L. Jour. 514). This is not the first 
occasion when the yew tree has proved fatal to the 
horse. At the battles of Crecy and Agincourt, par- 
ticularly, the English yew proved very destructive 
to the French horse. It would be an interesting 
inquiry for an antiquarian, what gave rise to the cus- 
tom of planting yew trees in church-yards? Did 
the use of the yewin bows suggest it as emblematic 
of death, or was it the growing of the yew in such 
places that suggested its adoption for bows? At all 
events the circumstance is singular. And now to 
discover that the lethal nature of the tree should 
work out its end when seemingly harmless, is still 
more significant. It looks like a species of com- 
pensation to the tree for its disappointment conse- 
quent on the invention of gunpowder. The yewon 
land and the oak on the water have given England 
her warlike superiority, and now both are superseded 
by iron. Certainly, we cannot dispense with the 
yew tree in English burying-grounds. No well-con- 
stituted Englishman could die in peace unless he 
thought he was to be buried under or near ‘‘that 
yew tree’s shade,” immortalized by Gray in the 
Elegy, which formed a portion of the latest utter- 
ances of the English Wolfe and the American Web- 
ster. Any war upon the time-honored custom would 
provoke a column of angry communications in the 
Times. There seems to be only one resource, and 
that is to plant so far from the fence that the tree 
will not obtrude itself. Perhaps it would be well 
to plant so far away that the horse could not project 
over the burying-ground and reach the branches 
The law is tender of trespassers not sufficiently 
way-wise to understand their danger; as was shown 
in the case of a child who was injured while play- 
ing on a railway turntable carelessly left unlocked. 
Keefe v. Milwaukee and St. Paul Railroad Oo. (21 
Minn. 207; 8.C., 18 Am. Rep. 393). Probably a similar 
concession would be made in favor of an overreach- 
ing horse. Even in the case of the greedy cow that 
killed herself by drinking the maple syrup in the 
woods, the decision might have been different if 
there had been any proof that cows were known to 
be liable thus to be “ sugared off.” Bush v. Brainard 
(1 Cowen, 78). But it is evident that the yew has 





outlived its usefulness; and as an emblem of death 
and destruction in church-yards it would be more 
consonant with the spirit of progress and the actu- 
alities of the nineteenth century to plant torpedoes. 
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JURISPRUDENCE AND POLITICAL ECONOMY. 


BY WILLIAM M. IVINS. 
(Read before the New York State Bar Association at 
the Annual Meeting at Albany, November 20, 1878.) 


ORIGINAL RIGHTS. 


N discussing any of the sciences that deal with the 
relations between the phenomena presented by So- 
ciety, but above all in discussing the relations between 
two of these sciences, such as Jurisprudence and Po- 
litical Economy, it is required of us that we have a 
clear idea of the rights which lie at the very sources 
of individual existence—the rights of Liberty and 
Property, to wit. But inasmuch as perfection of indi- 
vidual life is only possible of achievement within So- 
ciety, the individual subjective right to Liberty finds 
itself limited by the necessary rights of Society. In 
this limitation we find revealed the principle of Order, 
apart from which Liberty is a mere abstraction; so 
that Liberty and Order “can be realized only in con- 
junction, and necessarily culminate together.”’ In their 
absence Positive Law is an inipossibility, Political 
Economy a delusive guess. These principles are ex- 
pressed everywhere in the structure of Society, and to 
them both jurist and economist must continually have 
recourse to account for its nature and tendencies. 


THE SPHERE OF THE STATE. 


The very idea of Law, “ organized justice,” as Bas- 
tiat calls it, demands the existence of some established 
social order. The words Political Economy include, 
and grow out of, the idea of a State. Thus Political 
Government is a necessary condition precedent to Law 
and Political Economy alike; and for Political Econ- 
omy Positive Law is as necessary a datum as is politi- 
cal organization. 

But as Government is demanded by the fundamen- 
tal requirement of life— Liberty, namely, so in the 
corollary, Order, does it find its limit. Any interfer- 
ence of the State which goes beyond the maintenance 
of that order which is the protection of Liberty, is 
fatal to the principle that calls Government into be- 
ing. Ethics and Political Economy join in demand- 
ing that the activity of the State shall be confined to 
this one field, which, in a word, is the doing of Jus- 
tice; and Justice is simply ‘‘the collective organiza- 
tion of the individual right of legitimate defense; ” 
Law the common force organized to impose an obsta- 
cle to injustice. And here we catch the real purport 
of Justinian’s definition of Jurisprudence, “ the 
science of the just and the unjust.” 


THE OBJECT AND LIMITS OF JURISPRUDENCE. 


Thus, with Lorimer, we may say that *‘ Order is the 
proximate and immediate object of Positive Law;” 
and that its secondary object is the ascertainment of 
“specific rules by which Order is realized in the vari- 
ous relations in which human beings stand to each 
other ”’ in political society. Jurisprudence, as science 
looking to human perfection, has for its subject-mat- 
ter, not only Law as it is, but as it has been and as it 
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should be. The jurist regards Law as a fact related 
to all other facts of life, and studies the resulting 
phenomena. The noting and classifying of the effects 
of the action of all other facts upon the fact Law, and 
of the fact Law upon all other facts, constitute his 
proper field of investigation. And so Jurisprudence, 
though a science, is not an exact science. It considers 
the effect upon the processes of life and the motives of 
human action, of moral and political forces; and the 
effect upon these latter of economic tendencies and 
principles. 


THE OBJECT AND LIMITS OF POLITICAL ECONOMY. 


Great as has been the difficulty for jurists to agree 
upon the definition and scope of Law, greater still has 
been that of political economists in agreeing upon the 
nature, object and limits of Political Economy. 
Economic laws, so called, represent not positive but 
hypothetical truths, and are conjectural in their char- 
acter. They are disturbed and modified at all times 
and in all countries by the influence of existing insti- 
tations, and the tendencies which they sum up are 
subject to control, and often to reversal, by feeling 
and sentiment. Of all of the definitions of Political 
Economy that of Mr. McCulloch is possibly the best. 
He says: ‘‘The object of political economists is to 
poiut out the means by which the industry of men 
may be rendered most productive of all those neces- 
sary comforts and enjoyments which constitute wealth, 
to ascertain the circumstances most favorable for its 
accumulation, the proportions in which it is divided 
among the different classes of the community, and 
the mode in which it may be most advantageously 
consumed.”’ 


RELATIONS BETWEEN LAW AND POLITICAL ECONOMY. 

Now Law determines the rights, duties and obliga- 
tions of Persons in respect of Persons and of Things, 
and it is the relation of Persons to Things, and 
this relation as affected by the relations of Per- 
sons among themselves, which, regarded from the 
standpoint of production, distribution and consump- 
tion, constitute the essential field of Political Econ- 
omy. Thus Law is bound up with Political Economy 
directly as it deals with systems and institutions 
which are in any way connected with the wealth of 
nations. Political Economy to be practical cannot 
separate a people from its Jurisprudence; and Law 
not to become an instrument of harm cannot neglect 
economic conditions. 

Jurisprudence inquires into “‘ the legal relations which 
ought to be established by Positive Law”’ in order to 
assure the welfare of mankind. Political Economy 
regarding wealth as an instrument and symptom of 
that welfare, and looking to the perfect development 
of the resources of peoples, instructs Jurisprudence as 
to the economic effects of Positive Law, and keeps 
present to its consideration those great fundamental 
principles which are anterior to, and higher than, any 
particular set of institutions. Neither Law nor Politi- 
cal Economy can alone work out that perfection of 
existence for which they are both striving. but only in 
conjunction. To discover the laws of the reciprocal 
action between man’s politico-legal condition, and his 
material welfare, is the finest task of the jurist and the 
economist alike. 

LAW AS A FACTOR IN POLITICAL ECONOMY. 

How far Law is a factor in Political Economy be- 

comes apparent immediately we remember how largely 





production, distribution and consumption are con- 
trolled by men’s established legal relations to things 
and to each other; by the laws of Property, Inherit- 
ance, Contract and Association; by the certainty of 
Justice and the assurance of Order. 

Laws of acquisition and transmission of Property 
are of the highest importance in determining rates of 
production and methods of exchange, and may disturb 
or thwart the most powerful economic tendencies. 

The law of Contracts may interfere most mischiev- 
ously with the course of industrial transactions. Im- 
perfections in the methods of legal procedure, as well 
as in the substances of the law, affect most gravely the 
motives of personal conduct; and the moral influences 
of the law as affecting probity, fidelity, honesty, the 
prudential and social virtues generally, may be such 
as to make a practical Political Economy impossible. 

The highest development of Commerce, Interna- 
tional Exchange marches abreast with International 
Law and Morality; and Jurisprudence and Political 
Economy cry out together against national systems of 
Protection which do not protect. 


POLITICAL ECONOMY AS A FACTOR IN JURISPRUDENCE. 


But, we, Gentlemen, are more immediately con- 
cerned in discovering how far Political Economy is a 
necessary factor in Jurisprudence. I may say it is so to 
the whole extent to which “it compendiously em- 
braces a review of all the industrial and mechanical 
agencies for facilitating which, in any given society, 
laws may be said chiefly to exist.”’ 

The sources and genesis of Law, as well as its sphere 
and objects, are everywhere bound up with economic 
conditions; and the final practical reasons for legal 
rules are not, as the old jurists maintained, ethical 
reasons purely, but are political, economical or relig- 
ious reasons— but are mainly economical — before ever 
they have become ethical; theoretical Ethics being 
subsequent to Law. 

Here, as always, the jurist must occupy in turn the 
ground of both lawyer and legislator, for the sciences 
of Law and Legislation both lose themselves in Juris- 
prudence and Politics, Law being the statical, Legisla- 
tion the dynamical aspect of the two latter. Just as 
the legislator looks from the present to the future, so 
the lawyer looks from the past to the present; and the 
one to enact, the other to interpret the laws, must 
be familiar with those tendencies which make for the 
social welfare. The legislator is always presumed to 
legislate for the good of a people, but the popular good 
is equally a matter for judicial consideration—witness 
that vast body of judge-made law which has followed 
upon the application of the legal doctrine of Public 
Policy. 

POLITICAL AND OCIVIL LAW. 

Dividing Law into Private, Public and Political, and 
taking up each in their several departments, it might 
easily be shown how deeply all are affected by econo- 
mic considerations. 

No one has ever been known to claim that Constitu- 
tional Law is a matter purely jural. It is political — 
transcending legal and including economic reasons, 
and one Constitutional Law is better than another, 
only as it makes practicable a Civil Law as deeply im- 
bued as possible with the fundamental ideas—Liberty 
and Order. 

Either as lawyers or as economists we are more 
deeply interested in Civil than in Political Law, for it 
more immediately touches a people’sdevelopment. It 
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concerns itself mainly with Contract aud Ownership, 
and neither the philosophy, nor the history and pres- 
ent condition of the law of either, are intelligible apart 
from the history and philosophy of material progress. 


THE LAW OF PROPERTY. 


Unaided by the economist, the lawyer «is unable to 
frame a tenable theory of the most universal, even, of 
legally established institutions— Property. Neither 
moralist, economist, historian or jurist has, from the 
standpoint of his own special study alone, been able to 
find a stable and satisfactory theoretical foundation 
for it. It is only when all have joined in the search 
that they have discovered its final justification in 
philosophy and in fact. In discussing it we are ob- 
liged always to return to the three great primordial 
facts of life — need, effort, satisfaction. Without need 
to satisfy, why should any one be accorded that ex- 
clusive right of use over certain things which we call 
Property? Mr. H. Ahrens, in his Naturrecht, says: 
“ For every man Property is a condition of his exist- 
ence and development. It is based on the actual na- 
ture of man, and should therefore be regarded as an 
original absolute right, which is not the result of any 
outward act such as occupation, labor or contract. 
The right springing directly from human nature, the 
title of being a man is sufficient to confera right of 
Property.”” Thus all simply juridical theories are in- 
sufficient. Property is not derived from Law, but is 
anterior to, and justifies Law; springing from the 
same source with Law; and which source is alone dis- 
coverable by him who studies man upon all sides of 
his being. Law determines the methods of acquisi- 
tion, use, and transmission of Property, but it does 
not create it —it recognizes and governs it. Owner- 
ship is simply one of the necessary prerequisites of 
physical life. Law can only determine its incidents 
and forms, and is good or bad as it imposes limits and 
rules which assist orimpede man’s advancement. Be- 
hind every thing else it is economic utility that de- 
termines what ought to be the privileges, obligations, 
and limits of Property, and Law should only be its 
handmaiden. 

But Political Economy considers man in a political 
state, and Property is dependent upon the existence 
of social order. While recognizing Property in the ab- 
stract as an incident to Liberty, the right is made 
practically possible {of exercise, only when it is sub- 
mitted to the modifications imposed by the principle 
of Order. The individual has to surrender his ab- 
stract absolute right — to submit to its limitation and 
curtailment — in order that it may become something 
more than abstract, that is to say, practical. And so 
Von Ihring says: ‘ There is no such thing as absolute 
Property —as Property, that is, independent of the 
consideration of the interests of the community; and 
history has taken care to inculcate this maxim into the 
minds of all nations.” 

This principle is very clearly recognized in the Ro- 
man Law definition —Dominium est jus utendi et abu- 
tendi re sua quatenus juris ratio patitur.”” But we see 
it still more plainly in that far reaching maxim of our 
own law, Salus populi suprema lex. Thus itis that the 
State intercedes to limit private Property, and to de- 
prive the individual of exclusive ownership, whenever 
the public good demands. The law of Eminent Do- 
main is born solely of politico-economical require- 
ments. That law of Police which provides for an 
inspector of buildings and a health officer, either of 





whom may interfere "with proprietary rights, is sug- 
gested by the same needs. It is economic necessity 
that lies behind the customary rights fof Prescription 
and Servitude, forms of Property which serve to limit 
prior rights of ownership. And it is not a moral so 
much as it is an economical necessity, that no man 
shall be permitted so to use his own as thereby to in- 
jure another. 

Thus the law concerning the limitation and use of 
Property is everywhere suggested by economic, before 
it is by juridical, reasoning. In like manner given sys- 
tems of acquisition and disposition of Property, af- 
fecting directly both the production and distribution 
of wealth, become legal necessities only because they 
are economic necessities. The entire course of the 
history of the law of land tenure and the alienation 
of land has resulted from a steadily deepening con- 
viction of the truth of that great economic principle 
which declares that to be the best system which makes 
land most entirely an article of commerce. Take 
away the economic necessities which demanded them 
and you shall never understand either the Statute of 
Uses, or Quia Zmptores, or any other of the statutes 
relating to landed property. As the theory and doc- 
trine of Rent are unintelligible to the economist, in 
fact cannot exist except as bare abstractions, apart 
from some system of land law, so the whole philosophy 
of the law of landed property is a closed book to the 
lawyer ignorant of the axioms of Political Economy. 

THE LAW OF CONTRACT. 

In passing from the law-of Ownership to the law of 
Personal Relations, we find the same delicate and 
inevitable interdependence of the two sciences. But 
particularly is this noticeable in the law of Contract. 

Commerce more fully than any other one word, 
stands for Civilization, and commerce is the out- 
growth, or expression, of that simple necessity of life 
—Exchange, which is mainly the subject-matter of 
Political Economy. Commercial and Industrial Law 
constitute nine-tenths of the Law with which practi- 
cal lawyers are concerned: and Commercial and In- 
dustrial Law are practically impossible until the whole 
distance, from custom and status, to contract, has been 
traversed in the development of the Law under press- 
ure of economic tendencies. All phases of the law 
of Contract and of Personal Relations, the law of 
Corporations generally, of Banking, Railroads, Ipsur- 
ance, Brokerage, Shipping, -Ageucy, Sales, Bank- 
ruptcy, are matters for economico-legal discussion. 

As to those laws which affect personal and contract- 
ual liberty, they are altogether economical in their 
bearings. I need only instance laws relating to the 
hours of labor and fixing relations between master 
and servant, on the one hand; aud to Usury Laws on 
the other. In this simple reference to Labor Laws, 
we incidentally touch some of the most urgent polit- 
ico-economical questions of the day, questions of 
working men’s rights, and of trades unions, which are 
neither peculiarly legal nor ecouomical, but both. Mr. 
Mill believed that economic progress depends more 
largely, possibly, upon the positive laws of Associa- 
tion and the extension of the principle of Copartner- 
ship than upon any thing else in the whole field of 
Personal Law. But no branch of the law of Contract 
more deeply affects production and distribution than 
that of Insurance, as bearing upon the question of 
Risk; unless it be that of Mortgage and Pledge, as 
bearing upon the practice of Credit. Finally, as the 
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obligations of a contract are Property in the hands of 
the obligee, so great is the economic necessity that 
they be not impaired, that our organic law itself has 
stepped in for their protection. 


LAWS OF PROCEDURE AND CRIMINAL LAW. 


And so, passing from the law of Ownership and 
Personal Relations, it might readily be shown that 
laws of Procedure and Criminal Law have their 
economic bearings as well. Directly as a penal sys- 
tem protects Life, Liberty and Property, it becomes 
an agent of material and moral progress; directly as 
it fails in these things, it fails in the purpose of all 
Law. A law of Procedure is good or bad, econom- 
ically, directly as the rights of the producer or dis- 
tributor are well, speedily and cheaply maintained, or 
the contrary. 

LEGAL HISTORY. 

Turning to Legal History, I might show how all 
processes of legal development have for their motives 
economic tendencies. Maine has shown how all legal 
systems have grown through the agency of Fiction, 
Equity, and Legislation. He might have gone fur- 
ther, and shown how it is simply the commercial and 
industrial growth of peoples which calls Fiction, 
Equity and Legislation into being as instruments of 
legal progress. But this may not be done here and 
now. 

CONCLUSION. 

Thus, beginning with the very fundamental data of 
both Legal and Economical Science, I have endeavored 
to show, generally, the closeness of their interdepend- 
ence; but this is rather the subject for a treatise. My 
purpose has been to call your attention to a too un- 
fortunately neglected field of inquiry, and I have been 
enabled to sketch for you only its naked outlines. No 
English writing economist or jurist has done any 
thing systematic in this field, that is, carefully—not to 
say exhaustively—studied Law as a factor in Political 
Economy, and Political Economy as a factor in Juris- 
prudence. We must then do it for ourselves as best 
we may, but that we must do it is undeniable. 

The American Bar is one of the great forces of 
American progress. It is that force which most care- 
fully adjusts and balances the principles of conserva- 
tism and radicalism in our laws. Not only does it 
administer those laws through the courts, but as the 
active element in our legislatures, it makes the laws 
which it is to administer. Thus, while the political 
lawyer in the sense of the meddler with caucuses and 
parties degrades the standard of the Bar, the political 
lawyer in the sense of the student of Political Science 
is its highest ornament. In this latter sense I plead 
for the Political Lawyer. 

————_—_———___—_ 
UNAUTHORIZED ISSUE OF COUNTY BONDS 
NOT FORGERY. 


NEW YORK COURT OF APPEALS, DECEMBER 17, 1878. 


PEOPLE, plaintiffs in error, v. MANN. 


Unauthorized issue of county bonds by county treas- 
urer not fo in third degree.— The provision of 
2R. 8. 673, making forgery in the third degree to 
be the falsely making or altering, with intent to defraud, 
any instrument in writing, “being or purporting to be 
the act of another,” whereby any pecuniary demand 
shall be or purport to be contracted, does not embrace 
acase where a county treasurer, without authority, 
makes an instrument purporting in its body to be an 
obl jon of the county, and signe his own name tojit 
as the official representative of the county. The instru- 
ment forged must purport to be the act of another. 








HE defendant was convicted of forgery in the third 
degree, in having, as county treasurer of Saratoga 
county, without authority, issued a bond purporting 
to be the obligation of that county, and which was 
signed by the defendant as county treasurer. The fol- 
lowing are the provisions of the statute under which 
the conviction was had (2 R. 8. 673, § 33): 

‘‘ Every person who, with intent to defraud, shall 
falsely make, alter, forge, or counterfeit, ‘ 

“2. Any instrument or writing, being, or purporting 
to be, the act of another, by which any pecuniary de- 
mand or obligation shall be, or shall purport to be, 
created, increased, discharged or diminished, or by 
which any rights or property whatever, shall be, or 
purport to be, transferred, conveyed, discharged, di- 
minished, or in any manner affected, the punishment 
of which is not hereinbefore prescribed; : 

“ By which false making, forging, altering or 
counterfeiting, any person may be affected, bound, or 
in any way injured in his person or property, upon 
conviction thereof, shall be adjudged guilty of forgery 
in the third degree.”’ 

The General Term of the Third Department re- 
versed the conviction. 


RAPALLO, J. The statute under which the defend- 
ant in error was convicted defines the offense of for- 
gery in the third degree to be, so far as applicable to 
this case, falsely making or altering, with intent to 
defraud, any instrument or writing, “being or pur- 
porting to be the act of another,’’ whereby any pecu- 
niary demand shall be or purport to be created, etc. 

We cannot adopt the interpretation of this statute 
claimed by the counsel for the people. He contends 
that one who without authority makes an instrument 
purporting in its body to be the contract or obligation 
of a county, though he signs his own name to it as the 
official representative of the county, comes within the 
purview of the act. That the words *‘ purporting to 
be the act of another,” are synonymous with “ pur- 
porting to be the contract or obligation of another.”’ 
We think that the “‘act’’ referred to in the statute is 
the making of the instrument, and that the offense 
consists in falsely making an instrument purporting 
to be made by another. The offense intended to be 
defined by the statute is forgery and not a false assump- 
tion of authority. One who makes an instrument, 
signed with his own name, but purporting to bind an- 
other, does not make an instrument purporting to be 
the act of another. The instrument shows upon its 
face that it is made by himself and is in point of fact 
his own act. It is not false as to the person who made 
it, although by legal intendment it would, if author- 
ized, be deemed the act of the principal, and be as 
binding upon him as if he had actually made it. The 
wrong done, where such an instrument is made with- 
out authority, consists in the false assumption of au- 
thority to bind another, and not in making a counter- 
feit or false paper. 

Suppositious cases have been ingeniously suggested 
for the purpose of showing that unless the construc- 
tion claimed is adopted, forgeries of corporate names 
and of the names of joint-stock companies might not 
be reached by the statute. It will be time to deal with 
those cases when they arise. It is sufficient for the 
purposes of the present case that the instrument which 
the defendant is charged with having forged, pur- 
ports on its face to have been made by himself and 
not by any other person. 

The judgment of the General Term should be af- 
firmed. 

All concur, except Hand, J., not voting. 





THE ALBANY LAW JOURNAL. 


29 








MARRIED WOMAN’S LIABILITY ON PUR- 
CHASE OF REAL ESTATE. 


NEW YORK COURT OF APPEALS, NOVEMBER 12, 1878. 


CASHMAN, appellant, v. HENRY. 


Married woman assuming mortgage on real estate 
conveyed to her, liable thereon.—A married woman 
purchased real estate assuming in the deed to her the 
payment of a mortgage executed by her grantor. Held, 
that she was liable on such contract of assumption, and 
her tee assuming the mortgage liable for a deficiency 
on foreclosure, and this would not be affected by the fact 
that she had no antecedent separate estate. 

CTION of foreclosure. The opinion states the 


case. 


Townsend Wandell and Jacob F. Miller, for appel- 
lant. 

Nash & Holt, for respondent. 

ANDREWS, J. This court, in Vrooman v. Turner, 69 
N. Y. 280, affirmed the doctrine of King v. Whitely, 
10 Paige, 465, that where a grantor of an equity of re- 
demption in mortgaged premises is not personally 
liable to pay the mortgage debt and has no legal or 
equitable interest in such payment, except so far as 
the mortgage may be a charge upon the lands mort- 
gaged, his grantee thereof incurs no liability to the 
holder of the mortgage by reason of a covenant on bis 
part contained in the deed, to assume and pay the 
mortgage. The grounds of this doctrine are fully 
stated in the opinion in the cases cited, and need not 
be here adverted to. The defendants claim the bene- 
fit of the rule, and they were by the judgment of the 
court below exonerated from liability for the defic- 
iency arising on the foreclosure sale in this action on 
the ground that Mrs. Cormac, their grantor, was not 
personally bound or liable to pay the plaintiffs mort- 
gage. The mortgage was executed by one Simon to 
the plaintiff, in 1872, to secure the payment of his bond 
for $20,000. In 1873, Simon, the owner of the equity 
of redemption in the mortgaged premises, conveyed 
them by deed to Kate M. Cormac, a married woman, 
for the consideration, as expressed in the deed, of 
$31,000, subject to the mortgage which the grantee, by 
the terms of the deed, assumed and agreed to pay as a 
part of the consideration of the conveyance. 

In 1874, Mrs. Cormac, together with her husband, 
deeded the premises to the defendants, subject to the 
mortgage, which they, in turn, assumed and agreed to 
pay. It was not shown upon the trial that Mrs. Cor- 
mac when she purchased the lauds had any separate 
estate, or that she was engaged in any trade or busi- 
ness on her own account or otherwise. The purchase 
comprised four city lots, but it does not appear for 
what purpose they were brought, whether for use or 
re-sale. The finding of the court that Mrs. Cormac 
was not personally liable to pay the plaintiff's mort- 
gage notwithstanding her express agreement con- 
tained in the conveyance from Simon was put upon 
the ground that a married woman has no general ca- 
pacity, under the acts of 1848, 1849, 1860 and 1862, to 
bind herself by a contract, to pay the purchase-price 
of land bought by and conveyed to her and that her 
common-law disability attaches to and makes her con- 
tract void, unless it appears that the purchase was 
made and the liability incurred in the prosecution of 
a trade or business carried on by her on her separate 





account, and that to charge her estate in equity for 
the debt, there must have been an antecedent separate 
estate capable of being charged, and the intention to 
charge it expressed in the contract, or the considera- 
tion must be one going to the direct benefit of such 
estate. 

The question presented is one of considerable im- 
portance, and not free from difficulty. The case of 
Yale v. Dederer, 18 N. Y. 265; 22 id. 450, arose under 
the acts of 1848 and 1849, and it was determined in that 
case that the statutes then under consideration did 
not remove the common-law disability of a married 
woman to contract debts or bind herself by a personal 
obligation, and that her engagements in any case 
could only be enforced by way of equitable charge 
upon her separate estate, and that such charge could 
only be created by an intention declared in the con- 
tract which is the foundation of the charge, or when 
the contract was for the direct benefit of her estate, 
and it was held that her estate was not charged by 
the execution of a promissory note which she had 
signed in the ordinary form of such a contract as 
surety for her husband. The construction put upon 
the acts of 1848 and 1849, in Yale v. Dederer, has been 
followed in other cases, and the decision in that case 
is cortrolling as to the construction of these statutes, 
aud in respect to cases coming within the same prin- 
ciple. 

It is difficult to hold, in view of the decision in Yale 
v. Dederer, that under the acts of 1848 and 1849, the 
contract of a married woman to pay for land pur- 
chased by her is valid, either in law or equity, or en- 
forceable against her estate, when she receives no 
other benefit from the transaction than the benefit im- 
plied from the acquisition of the title to the land pur- 
chased, at least when the land purchased constitutes 
her entire estate. This view of the statutes does not, 
however, involve the injustice of allowing a married 
woman to obtain the title to land upon a promise to 
pay the purchase price, and then to hold it free from 
any claim or lien for the purchase-money. Upon the 
well-settled doctrine of equity, if her bond or other 
security for the payment of the consideration is void, 
the land would be subjected, upon principles quite in- 
dependent of any doctrine appertaining to the separate 
estates of married women, to a lien in favor of the 
vendor for the unpaid purchase-money. The act of 
1848, as amended in 1849, so far as it authorized a mar- 
ried woman to take by gift or grant from any person 
other than her husband, real or personal property, 
was not an enabling statute. This capacity she had at 
common-law. Derby v. Callaghan, 16 N. Y. 71; 
Knapp v. Smith, 27 id. 278. The new capacity given 
to a married woman by that act was to hold the estate 
or property acquired by her in any of the modes desig- 
nated therein as her separate property without the 
creation of a trust, or the intervention of trustees, 
free from the control or power of disposition of the 
husband, with the right to convey and devise it as if 
she were a feme sole. 

In Huylers, executor, v. Atwood, 26 N. J. Eq. R. 
504; S. C., 28 id. 275, a case almost identical in its 
facts with this, the same question arose as to the lia- 
bility of the grantees of a married woman, who in the 
conveyance to them had assumed the payment of a 
mortgage on the land, which she had likewise assumed 
in the conveyance from her grantor, to pay a defic- 
iency arising on the foreclosure of the mortgage. 
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The third section of the New Jersey statute of 1852, 
relating to married women, is in nearly the same 
words as the same section of our statute of 1848, and 
the court affirmed the liability of the defendants for 
the deficiency, upon the ground that the covenant of 
their grantor to assume and pay the mortgage in the 
conveyances to her was valid, notwithstanding her 
coverture, and the conclusion as to the validity of 
her covenant was reached upon the ground that the 
Legislature by giving to married women the capacity 
to acquire real estate by grant, impliedly authorized 
them to enter into a contract of purchase and to bind 
themselves to pay the purchase-money. The limited 
construction put upon our statute in Yale v. Dederer 
would not probably justify us in adopting in its full 
extent the view of the New Jersey court, but this 
court, in Ballin v. Dillaye, 37 N. Y. 35, which arose un- 
der the acts of 1848 and 1849 and 1860, went very far 
toward holding a married woman liable on her bond, 
given on her purchase of land, for the payment of her 
purchase-money. In that case the question was 
whether the defendant, Mrs. Dillaye, a married 
woman, was liable on her bond for a deficiency upon 
a foreclosure of a mortgage executed by her to the 
plaintiffs. She obtained title to the premises by pur- 
chase at a foreclosure sale of a mortgage held by a 
bank. The plaintiffs at the time held a junior mort- 
gage on the same premises and intended upon the sale 
to bid to the extent of their mortgage. Mrs. Dillaye 
wished to prevent their bidding. A written agree- 
ment was accordingly executed between her and the 
plaintiffs, by which, in substance, the plaintiffs agreed 
to advance $7,000 to clear the title. and not to bid at 
the sale, and she agreed to recognize their mortgage 
as valid and to give them, on her purchasiug the prem- 
ises, her bond and mortgage oun part of the premises, 
to secure the payment of their mortgage debt and the 
$7,000 advanced. 

Pursuant to the agreement the plaintiffs advanced 
the money and refrained from bidding, and the de- 
fendant bought the premises and executed to them a 
bond and mortgage covering the advance and the 
amount of their original mortgage. 

On the trial of the question of Mrs. Dillaye’s lia- 
bility for the deficiency, the plaintiffs offered to prove 
that at the time of transaction she had a separate 
estate. There was no offer to prove, nor did it appear, 
that Mrs. Dillaye had any interest in the mortgaged 
premises prior to her purchase on the foreclosure of 
the bank mortgage, or that her antecedent separate 
estate was pledged for the mortgage debt or had any 
relation to the mortgaged premises. 

The Special Term rejected the proof offered, and 
held that the defendant was not liable for the defi- 
ciency, and the decision of the Special Term was af- 
firmed by the General Term. This court reversed the 
judgment and directed a new trial. 

It is a little difficult to ascertain the precise grounds 
upon which the decision in this court proceeds. The 
court, in reference to the fact that Mrs. Dillaye had a 
separate estate, say that it was relevant and material, 
and in view of the offer on the trial to prove the fact, 
it is assumed in the consideration of the case. But I 
do not understand that her liability is put upon the 
ground that she had a separate estate at the time of 
the purchase —certainly it was not put upon this 
ground alone. It is not perceived how Mrs. Dillaye’s 
liability at law or in equity for the deficiency could be 





affected by the fact that she had a separate estate at 
the time of the transaction, unless it was connected 
by contract or otherwise with the property purchased. 
But the court seem to hold that, as she by the pur- 
chase on the foreclosure of the bank mortgage ac- 
quired not only the property included in the plaintiff's 
mortgage, but other lots in addition, the obligation 
entered into by her was for the benefit of her estate, 
and that her whole estate was, therefore, chargeable 
with the deficiency. 

It is claimed on the part of the plaintiff that the case 
of Ballin v. Dillaye decides in his favor the question 
now presented. But without considering whether the 
circumstances under which the bond in that case was 
given, distinguish it in principle from this, I am of 
opinion that the covenant of the defendant’s grantor 
to assume and pay the Simon mortgage, was binding 
and valid on the ground that under the acts of 1860 
and 1862, in connection with the previous, a married 
woman may purchase property on credit and bind her. 
self by a contract to pay the purchase-money, and that 
it is not a material circumstance in respect to her lia- 
bility, whether she had any antecedent separate estate, 
or whether the contract on her part was a asemaie 
wise and advantageous one. 

The act of 1860 greatly enlarged the civil capacity of 
a feme covert beyond what was conferred by the pre- 
vious legislation. By the second section she is em- 
powered to bargain, sell, assign and transfer her sep- 
arate property and carry on any trade or business and 
perform any labor or services on her sole and separate 
account. The third section authorizes a married 
woman, possessed of real estate as her separate prop- 
erty, to bargain, sell and convey the same, or to enter 
into any contract in reference thereto, with the assent 
in writing of her husband, or by authority of the 
court, obtained as provided in the section. The seventh 
section provides that she may sue and be sued in all 
matters having relation to her separate property, or in 
relation to property which might thereafter come to 
her by descent, devise, bequest or gift of any person, 
except her husband, in the same manner as if she were 
sole. The eighth section declares that the husband 
shall not be bound by any bargain or contract of the 
wife “in respect to her sole or separate property, or 
any property which may hereafter come to her by de- 
scent, devise, bequest, or the gift of any person ex- 
cept her husband,” or by any bargain or contract en- 
tered into by her in or about the carrying on of any 
trade or business under any statute of the State or 
render him or his property in any way liable there- 
for. 

The authority given to a married woman by this 
statute to carry on any trade or business on her own 
account, and to have and control her own earnings, 
whether living with her husband or living separate 
from him, worked a radical change in the pre-existing 
law, and it has been held by this court in several cases 
that as incident to her authority under this statute to 
carry on a trade or business a married woman may enter 
into any contract in respect thereto. She may pur- 
chase real or personal property on credit for the pur- 
poses of the trade or business into which she is about 
to enter, and bind herself by contract of payment, 
and also by her contracts made in the course of the 
business in which she engages. Bodine v. Kelleen, 53 
N. Y. 93; Frecking v. Pollard, id. 423. In the case last 
cited it was said: ‘‘The power to carry on a separate 
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trade or business includes the power to borrow money 
and to purchase upon credit implements, fixtures and 
real or personal estate necessary or convenient for the 
purpose of commencing it, as well as the power to 
contract debts in its prosecution after it has been es- 
tablished.”’ 

The limitation upon the power of a married woman 
to deal with her real estate contained in the third sec- 
tion of the act of 1860, which made the assent of her 
husband, or the order of the court, necessary to the 
validity of her conveyance of her lands, or her con- 
tracts in respect thereto, was removed by the amend- 
ment of 1862, and a clause was ‘added to the section 
expressly authorizing her to enter into any of the 
usual covenants for title, in her contracts in relation 
to, or her conveyances of, her real property, which 
covenants, the section declares, shall be obligatory to 
bind her separate property. 

It will be observed that these statutes confer upona 
married woman the broadest and most comprehensive 
powers over her separate real and personal property. 
Her power of disposition is absolute and unqualified ; 
she may sell or give it away. She may enter intoany 
contract in respect to her separate real property “ with 
the same effect and in all respects as if she were un- 
married,’’ and this court has held that as incident to 
her separate ownership, she is liable for torts commit- 
ted in its management, and for the fraud of her agent 
in dealing with third persons in respect to it. Rowe 
v. Smith, 45 N. Y. 230; Bawm v. Mullen, 47 id. 577. She 
may engage in business and incur the most dan- 
gerous and even ruinous liabilities in its prosecution, 
and they will be enforced against her to the same ex- 
tent as if she was unmarried. She is no longer re- 
garded as under the tutelage of the court, but the new 
legislation assumes that she is capable of managing 
her own interests. 

But it is insisted that she may not bind herself by a 
contract for the purchase of land, if she has no ante- 
cedent estate to be benefited, or if the purchase is not 
made for the purposes of a trade or business. The 
policy of such special limitation, in view of the gen- 
eral scope of our statutes and the conceded power of 
married women to charge and dispose of their prop- 
erty and incur liabilities in its management, is not ap- 
parent. 

In Stewart v. Jenkins, 6 Allen, 300, the Supreme Court 
of Massachusetts, under a statute of that State which 
provides, ‘‘ that a married woman may bargain, sell 
and convey her separate, real and personal property, 
enter into any contract in reference to the same, carry 
ou any trade and business, and perform any labor and 
services on her sole and separate account, and sue and 
be sued in all matters having relation to her separate 
property, etc., as if she were sole,’’ held that a married 
woman was bound by a note given as the considera- 
tion in part of a conveyance of real estate, on the 
ground that it was a contract in reference to her sepa- 
rate estate within the statute, and the court rejected 
as too narrow the construction insisted upon by the 
defendant, that the power given to a married woman 
by the statute to enter into a contract, in reference to 
her separate estate, was limited to the estate owned by 
her when the contract was made. 

The section of the Massachusetts statute, considered 
in Stewart v. Jenkins, is very nearly like the third sec- 
tion of our statute of 1860, as amended in 1862. But 
the intention of the Legislature to confer upon a mar- 
ried woman the general capacity to enter into a valid 





executory contract to pay for property purchased by 
ber is indicated by the seventh and eighth sections of 
the act of 1860, as amended in 1862. The seventh sec- 
tion of the act of 1860 was amended by the act of 1862, 
by inserting the word “ purchase ”’ in the first clause of 
the section, so that it should read: ‘ Any married 
woman may, while married, sue and be sued in all 
matters having relation to her sole and separate prop- 
erty, or which may come to her by descent, devise, be- 
quest, purchase, etc.”” And the eighth section was 
amended by inserting the same word in that section 
so as to embrace in the exemption of the husband's 
exemption from liability on the contracts of the wife 
made in respect to property coming to her by pur- 
chase. 

These amendments indicate that the Legislature had 
in view the acquisition by a married woman of the 
title to property by purchase and the clear implication 
from the provision in the eighth section, exempting 
the husband from liability upon the wife’s contracts or 
bargains in respect to property purchased by her, is 
that she may bind herself personally by such contracts, 
and acontract to pay the consideration of land con- 
veyed to her is, I think, a contract in respect to prop- 
erty coming to her by purchase, within the meaning 
of the statute. 

The conclusion is that under the statutes, as they 
now exist, a married woman, as incident to her right 
to acquire real and personal property by purchase and 
hold it to her sole and separate use, may purchase prop- 
erty upon credit, and bind herself by an executory 
contract to pay the consideration money, and that her 
bond, note or other engagement given and entered 
into to secure the payment of the purchase-price of 
property acquired and held for her separate use may 
be enforced against her in the same manuier and to the 
same extent as if she was a feme sole, and that her lia- 
bility does not depend upon the proof or existence of 
special circumstances, but is governed by the ordinary 
rules which determine the liability of persons sui juris 
upon their contracts. 

The judgment should be reversed and a new trial 
ordered. 

All concur. 
ment. 


Miller and .Earl, JJ., absent at argu- 
ssiisiiiiaiiiaanianidats 


LIABILITY OF BANKS AS COLLECTING 
AGENTS. 


NEW YORK SUPREME COURT, SECOND DEPART- 
MENT, GENERAL TERM, DECEMBER 10, 1878. 


INDIG, appellant, v. NATIONAL City BANK OF 
BROOKLYN. 
Bank liable for default of correspondent employed 
to collect promissory note.—-A bank in Broo! 
ceived from plaintiff for collection a note pays 
bank in Lowville. This note was sent by mai 
bank in Lowville and was collected b 
remitted its own draft for the proceeds to the Brooklyn 
bank. On the same day the Lowville bank failed and 
the draft was dishonored. Held, that the Brooklyn 
bank was liable to plaintiff for the amount of the no 
tT. plaintiff deposited with the defendant a note for 
collection, payable at the Bank of Lowville. The 
note was sent by mail to the Bank of Lowville, and 
the latter remitted its own draft on the German 
American Bank to the defendant in payment. On 
the same day the Bank of Lowville failed, and made a 
general assignment, and the draft was dishonored. 
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The plaintiff thereupon brought this action against 
the defendant for damages arising from these facts. 
The plaintiff claimed that the defendant was guilty 
of negligence in accepting a draft instead of money 
from the Bank of Lowville for the note. The City 
Court of Brooklyn nonsuited the plaintiff upon the 
ground that the facts above stated did not prove that 
the defendant was liable, and that it had exercised all 
the care which wasor could be required. An appeal 
taken by plaintiff was removed to the Supreme Court. 


Bluwmenstiel & Ascher, for appellant. 
W. H. Hollis, for respondent. 


GitBert, J. The rule of law applicable to this case 
was established by a resolution of the late Court for 
the Correction of Errors, as follows: ‘‘ When a bank, 
broker, or other money dealer, receives upon a good 
consideration a note or bill for collection, in the place 
where such bank, broker or dealer carries on busi- 
ness, or at a distant place, the party receiving the 
same for collectivn is liable for neglect, omission, or 
other misconduct of the bank or agent to whom the 
bill or note is sent, either in the negotiation, collection 
or paying over the money by which the money was 
lost, or other injury sustained by the owner of the 
note, unless there be some agreement to the contrary, 
express or implied.” Allen v. Merchants’ Bank of New 
York, 22 Wend. 215. The rule thus laid down, although 
not universally adopted, and sometimes questioned, 
has been uniformly followed by our court of last re- 
sort, and must now be deemed the settled law of this 
State. Montgomery Co. Bank v. Albany City Bank, 3 
Seld. 459; Commercial Bank of Penn. v. Union Bank, 
1 Kerr, 203-211; Ayrault v. Pacific Bank, 47 N. Y. 570; 
It is also in accordance with the principle on this sub- 
ject as stated by Mr. Judge Story. He says (Story, 
§ 231 a): ‘‘ Cases may also arise where agents will be 
responsible to their principals for money of the latter 
received by sub-agents, although the money has never 
reached the hands of the agent. Thus, for example, 
if an agent is employed to collect and receive payment 
of bills of exchange due to the principal, and the 
agent transmits them to his own private agent to re- 
cover the money on the same bills, and orders such sub- 
agent to place the amount when received to his (the 
agent’s) credit, payment to such sub-agent, and the 
principal will be entitled to recover the amount from 
the agent, although the same may be lost by the fail- 
ure and insolvency of the sub-agent; for in such case 
the loss falls properly on the agent and not on the 
principal. 

In this case the plaintiff was a customer of the de- 
fendant bank. He deposited the note in question 
with said bank for collection, without instructions. 
Such note was payable at the Bank of Lowville and fell 
due January 27, 1878, and it was duly paid to the last- 
named bank on that day. On the following day (28th) 
the Bank of Lowville remitted the proceeds of the note 
to the defendant, by its own draft on its correspond- 
ent bank in the city of New York, and on the same 
day, but whether before or after it sent the draft it 
does not appear, the Bank of Lowville failed and 
made an assignment of all its property. The draft 
was received by the defendant and presented for pay- 
ment all in due course, but payment thereof was re- 
fused, and it has not been paid. 

The judge of the City Court of Brooklyn, before 
whom the cause was tried, nonsuited the plaintiff. I 
am unable to discover any ground on which this case 








can be withdrawn from the operation of the principle 
which has been established by the authorities cited. 
There is no lack of consideration for the undertaking 
of the defendant, for the incidental benefit it might 
receive from the deposit of the proceeds of the note 
was undoubtedly a sufficient consideration for the im- 
plied agreement on the part of the defendant, which 
has been stated. Bank of Utica v. McKinster, 11 
Wend. '473; Allen v. Merchants’ Bank, supra. Nor 
has any agreement, express or implied, been shown, 
qualifying the general liability of the defendant. 
Whether the loss of the proceeds of the note was at- 
tributable to negligence or misconduct on the part of 
the Bank of Lowville, is, in the view of the evidence 
most favorable to the defendant, a question of fast to 
be determined by the jury. 

Certainly it would have been error to hold, as a legal 
proposition, that negligence or misconduct was not 
imputable to the Bank of Lowville; for the coinci- 
dence of the sending of the draft, and the failure of 
the bank, required explanation to relieve the transac- 
tion of a taint of fraud. The judge did not so hold, 
but put his decision solely upon the ground that the 
defendant had not been negligent. That, as I have 
shown, was not the real inquiry on which the rights 
of the parties depended. Nor can the nonsuit be sus- 
tained on the ground that the plaintiff had ratified 
the acts of the Bank of Lowville, for it does not ap- 
pear that he had any knowledge of those acts. Aman 
cannot ratify what he does not know. 

The judgment must be reversed and a new trial be 
granted, with costs to abide the event. 

Dykman, J., concurred. 


—_——_—_¢—____. 


RELIGIOUS EDUCATION OF CHILDREN. 


ENGLISH COURT OF APPEAL, NOVEMBER 23, 1878. 


Re AGAR ELLIs. 


Father has control of religious education of his 
children.— A petition was presented by the wife of A., 
praying that such directions —_ be given for the cus- 
tody and education of the children of the as 
should prevent them from being deprived of the societ; 
and maternal care of and free intercourse with the peti- 
tioner, and should admit of their being brought up as Ro- 
man Catholics ; and that the petitioner might not be de- 
from seeing or writing to them except on the terms 
of her not speaking or writing to them on the subject of 
religion ; or, at all events, that such directions might be 
given for the education of the children as should most 
conduce to their welfare, ha regard to their previous 
and present state of mind and circumstances. Petitioner 
stated that A., who was a Protestant, had made a promise 
before that all the children there might be of the 
marriage should be brought up as Roman Catholics : and 
it was upon the faith of this promise that the petitioner 
and her friends had consented to the marriage. There 
were now three female children, who would be respect- 
ively in January next of the ages of thirteen, twelve, and 
ten, all of whom had been brought up by the petitioner in 
the principles of the Roman Catholic faith ; but ever since 
the A. had raised objections to the children be- 
ing so educated, and had frequently endeavored to instil 
into their minds the principles of the Protestant on. 
A., the respondent, had en out asummons in cham- 
bers, in a suit instituted by him, under which the childre 
were made wards of cout, eens a scheme for the 
education of the children. eld (affirming the decision of 
Malins, V. C.), that the wife must be restrained from tak- 
ing or procuring or permitting to be taken, the infants or 
any of them, without the consent of the father, to confes- 
sion, or to any church or place or places of worship, where 
service was performed otherwise than according to the 
rites of the Church of England. 
Antenuptial promise as to religious education not 
binding.— An antenuptial promise by an intended hus- 
band — = —— Saat sy the 
marriage rought up in a different religion from 
his own, is not binding at law or in equity. 
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3. That children are wards of court does not take away 
father’s control.—Where a father institutes an action for 
the purpose of making his children wards of court, and 
seeking the directions of the court as to their education, 
he does not thereby abandon his parental authority ; and, 
therefore, the taking his children to mass, confession, or 
the like, or causing or permitting them to be so taken, in 
direct disobedience to the father’s command, is a wrong to 
them as well as to him. 


‘. HIS was an appeal by the petitioner from a decis- 

ion of Malins, V.C. The question was, in sub- 
stance, whether the three infant daughters of the Hon. 
Mr. and Mrs. Leopold Agar-Ellis were to be educated 
as Protestants or as Roman Catholics. A petition had 
been presented by their mother praying that such di- 
rections might be given for the custody and education 
of the children as should prevent them from being de- 
prived of the society and maternal care of and free 
intercourse with the petitioner, and should admit of 
their being brought up as Roman Catholics, and that 
she might not be debarred from seeing or writing to 
them on the subject of religion, or at all events that 
such directions might be given for their education as 
should conduce to their welfare, having regard to 
their previous education and present state of mind 
and circumstances, they having hitherto been brought 
up by the petitioner in the strictest principles of the 
Roman Catholic faith, in accordance with an ante- 
nuptial promise to that effect made by Mr. Agar- Ellis. 
After the marriage differences arose between the hus- 
band and wife on the subject of the religious educa- 
tion of their children, which ultimately came to acli- 
max, and the father made the infants wards of court 
by paying a sum of 1001. into court on trust for their 
benefit, and commenced an action to have the trust 
administered. Mrs. Agar-Ellis then presented this 
petition under the Infants Custody Act of 1873, by her 
father as next friend, praying as above stated. Mr. 
Agar-Ellis, by a summons taken out in his action, 
asked for the direction of the court as to the place 
where and the person or persons by whom the infants 
ought to be educated. 

The summons and petition having been heard to- 
gether, judgment was delivered on the 5th August that 
the petition be dismissed, and it was ordered that Mrs. 
Agar-Ellis take the children no longer to the Roman 
Catholic church, nor to confession, and she was 
also forbidden to inculcate them in any way with the 
doctrines of the Roman Catholic church. 

From this judgment Mrs. Agar-Ellis appealed. The 
Solicitor-General Bagshawe, Q.C., and F. Bagshawe, for 
appellant, cited Lyons v. Blenkin, Jac. 245; Colston v. 
Morris, id. 257; Re Browne, 2 Ir. Ch. Rep. 151, and 8 
Ir. Ch. App. 172; Stourton v. Stourton, 29 L. T. Rep. 33; 
Wellesley v. Duke of Beaufort, 2 Russ. 1; 2 Bligh (N. 
S.), 124; Shelley v. Westbrooke, Jac. 266; Talbot v. Earl 
of Skrewsbury, 4 My. & Cr. 672; Re Hunt, 2 Connor & 
Lawson, 52; Re Moore, an infant, 11 Ir. C. L. Rep. 
418; Hill v. Hill, 6 L. T. Rep. (N. 8.) 99; 81.L. J. 505, 
Ch.; Davis v. Davis, 10 W. Rep. 245; Re Newberry, 13 
L. T. Rep. (N. 8.) 557; L. Rep., 1 Ch. App. 263; Re 
Meades, Ir. L. Rep. 5 Eq. 98; Hope v. Hope, 29 L. T. 
Rep. 4; 8 De G. M. & G. 731; Re Curtis, 34 L. T. Rep. 
10; 28 L. J. 458, Ch.; Austin v. Austin, 11 L. T. Rep. 
(N. 8S.) 616; 34 Beav. 257; 12 L. T. Rep. (N. 8.) 440. 

Davey, Q. C., and G. C. Price, for respondent, cited 
Skinner v. Orde, L. Rep. 4 P. C.60; Warde v. Warde, 
2 Phil. 786; Bligh v. Bligh, 2 Seton on Dec. (8rd edit.) 
714; Vansittart v. Vansittart, 31 L. T. Rep. 4; 2 De G. 
& J. 249; Nugent v. Netzera, 15 L. T. Rep. (N. S.) 33; 





L. Rep., 2 Eq. 704;; Witly v. Marshall, 1 Yo. and Coll. 
(Ch.) 68. 

JAmEs, L. J., delivered the written judgment of the 
court as follows: The material facts of this case are 
few and undisputed. On the treaty for a marriage 
afterward contracted between a gentleman and alady 
of different religious persuasions, the gentleman prom- 
ised the wife and her friends that any children to be 
born of the marriage should be brought up in the 
lady’s religious faith. There is some controversy be- 
tween the parties as to whether this promise was not 
subject to or qualified by some private understanding 
between the husband and wife. But, for the purposes 
of this judgment, it is assumed to be an absolute, un- 
conditional, and unqualified promise. After the mar- 
riage and immediately after the birth of the first child, 
the husband was minded to retract that promise and 
break that engagement; and from that time he has 
adhered, without the slightest wavering, to his de- 
termination that the children, of whom there are 
three girls, of ages varying at the time of the com- 
mencement of these proceedings from nine years and 
a half to twelve years and a half, should be brought up 
in his faith. The mother conceived herself to be war- 
ranted in disregarding her husband’s express and posi- 
tive wishes and commands as to the religious education 
of her daughters, and availed herself of all the oppor- 
tunities afforded by the relations between a mother 
and daughters, who had never been separated, not 
only to impress their minds with the great cardinal 
truths and the religious and moral duties common to 
both modes of faith, but to instruct and indoctrinate 
them, so far as they were capable of receiving them, 
with the peculiar tenets constituting the characteris- 
tic difference of her own church, and to accustom 
them, as a matter of religious duty, to the performance 
of certain religious acts, the practical expression of 
those peculiar tenets, such as the adoration of the 
virgin, the invocation of patron saints, and the prac- 
tice of confession. It is not denied that this was done 
without the knowledge of the husband, except that he 
must, it is suggested, have known that these girls of 
tender years were in the habit of saying their morn- 
ing and evening prayers at their mother’s knee. Un- 
der the influence of this teaching, the children at last 
broke into open revolt against their father, and posi- 
tively refused to obey his directious to go, as they had 
previously done, to his church. Upon this the father 
determined to remove the children from his home and 
place them under tuition with persons of his own 
creed, to the end that they might be properly instructed 
therein, and further determined to prevent the access 
of the mother unless she promised not to speak to 
them on religious subjects. Hence the petition of the 
mother complaining of this threatened separation, and 
the suit at the instance of the father making the 
children wards of court, and,in effect, seeking the as- 
sistance of the court in the performance of his duty 
and the exercise of his rights asfather. On the wife’s 
petition it appeared to the court unnecessary to hear 
the respondent’s counsel. As between the husband 
and wife, it is manifest that the wife could not, by a 
course of consistent and persistent disobedience to 
the husband’s wishes and commands, give herself any 
right. It was conceded by counsel, and, in truth, it is 
on principle and authority settled so as to be beyond 
question or argument, that the ante-nuptial promise 
is, in point of law, absolutely void. The husband had, 
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in the plainest terms, expressed his determination so 
to treat it, and toassert and act upon his legal rights, 
the performance of which he is entitled to say he con- 
ceives to be his paramount paternal duty. As between 
the husband and the wife, therefore, the question is to 
be determined as if there never had been any such 
promise, and just as if she or her husband had em- 
braced a new faith after the marriage. In these cir- 
cumstances there can, in our judgment, be no question 
that it is the husband’s undoubted legal right to re- 
move his children from the influence of a mother who 
is avowedly using that influence to thwart his wishes 
and plans as to their religious training and education, 
and to impose as a condition of her access to them a 
promise that she would not use that access for a pur- 
pose prohibited, and lawfully prohibited by him, and 
that the wife therefore has failed to show any legal 
ground in support of her petition. But the main argu- 
ment before us has been, and has properly been, not on 
any question of conflict of rights between husband and 
wife, for there can be no such conflict as to the 
education of children, but as between the father ard 
the children themselves, or as between the father and 
the law which is bound to protect the children from 
any abuse of the parental power. It is conceded that 
by the law of this country the father is undoubtedly 
charged with the education of his children. The right 
of the father to the custody and control of his chil- 
dren is one of the most sacred of rights. No doubt 
the law may take away from him this right, or may 
interfere with his exercise of it, just as it may take 
away his life or his property or interfere with his 
liberty, but it must be for some sufficient cause known 
to the law. He may have forfeited such parental right 
by moral misconduct or by the profession of immoral 
or irreligious opinions deemed to unfit him to have 
the charge of any child at all; or he may have abdica- 
ted such right by a course of conduct which would 
make a resumption of his authority capricious and 
cruel toward the children. But, in the absence of 
some conduct by the father entailing such forfeiture, 
or amounting to such abdication, the court has never 
yet interfered with the father’s legal right. It is a 
legal right with, no doubt, a corresponding legal duty. 
But the breach or intended breach of that duty must 
be proved by legal evidence before that right can be 
rightfully interfered with. But it is contended that 
he does intend to commit such a breach of his duty, 
because he is about to disregard the consideration on 
which several eminent judges have considered them- 
selves bound to act in dealing with infants under the 
jurisdiction of the court. In Stourton v. Stourton, 8 
De G. M. & G. 760, Knight Bruce, L. J., said (p. 767): 
** At the close of the argument I was unable to con- 
sider it otherwise than very possible that, notwith- 
standing the early age of this boy, his mother, a con- 
vert, might so effectually have availed herself of the 
full opportunity afforded by the maternal relations as 
to have made religious impressions on his mind to a 
depth and an extent rendering dangerous and im- 
proper any attempt at important changes inthem. It 
was my opinion, accordingly, and that, also, of my 
learned brother, that we should have an interview 
with the lad.’’ After stating what passed at the inter- 
view, Knight Bruce, L.J., added that the boy spoke in 
& manner ‘‘convincing me that the Protestant seed 
sown in his mind has taken such hold that if we are 
to suppose it to contain tares, they caunot be gath- 





ered up without great danger of rooting up also the 
wheat with them. Upon much consideration, I am of 
opinion that the child’s tranquillity and health, his 
temporal happiness, and, if that can exist apart from 
spiritual welfare, his spiritual welfare also, are too 
likely now to suffer importantly from an endeavor at 
effacing his Protestant impressions not to render any 
such attempt unsafe and improper.” And Turner, L. 
J., said (p. 772), ‘‘ Where, as in the present case, the 
application to this court has been delayed, and the 
children have been suffered to receive religious im- 
pressions different from those which the father enter- 
tained, other and far more serious considerations pre- 
sent themselves—the wishes of the father may be in 
conflict with the well-being and even with the safety 
of the children—and in order to ascertain whether 
this is the case or not it becomes necessary to see what 
is the extent of the impression which has been made 
upon the minds of the children, and to consider what 
may be the danger of disturbing that impression * * 
* That the minds of children are capabie at a very 
early age of receiving strong impressions upon matters 
of religion, as well as upon other matters, is not to be 
denied; and having seen the infant plaintiff in this 
case, and considered what passed at our interview 
with him, I am satisfied that his mind has received 
impressions, and strong impressions, too, upon relig- 
ious subjects which are at variance with the faith 
which his father professed. I have felt bound to con- 


sider, therefore, what might be the result of disturb- - 


ing those impressions. It was urged at the bar that 
the opinions of a child so young could not be fixed, 
and that the impressions which this child has received 
might be removed by a different course of instruction 
and different associations. It might be so; but, on 
the other hand, may it not be that the impressions 
which have been formed might lead to the instruction 
which would be given being received with carelessness 
or indifference, or, which would certainly not be less 
dangerous or less destructive to the character of this 
boy, with affected acquiescence? May it not be that 
the attempt to force upon this child a different faith 
might end in unsettling his existing impressions and 
substituting no fixed impressions in their place. I 
much fear that it would be so.”” And the same thing 
in substance has been said by other judges in other 
cases. And we are asked in this case ourselves pri- 
vately to examine the children, and to satisfy our- 
selves by that examination that these children, of the 
ages I have mentioned, have, to use the language of 
Stourton v. Stourton, *‘ received religious impressions 
to a depth and an extent rendering dangerous and 
improper any attempt at important changes in them,” 
and so to satisfy ourselves that the father is about to 
abuse his parental authority by seeking to disturb 
those religious convictions. With all respect to the 
eminent judges who decided Stourton v. Stourton, we 
should decline to examine a child of such very tender 
years (ten years) as the child there was. The children 
here are, or at all events the eldest is, considerably 
older than the boy there was. But that case was the 
case of a testamentary guardian, a case of mere and 
pure trust, which is essentially under the jurisdiction 
of the court, and under a jurisdiction always exercised 
with the widest judicial discretion. And the same is 
to be said of all the cases in which the court has acted 
in the like manner. In some of the cases cited to us 
the judges in Ireland did examine the children even 
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where the father was the respondent, but in the result 
left the father in possession of his legal right; and 
even in those cases a ground was laid for the jurisdic- 
tion by reason of the father’s previous conduct in re- 
spect of the children’s education bringing it within the 
category of abdication. It is not, in our judgment, 
necessary further to examine those cases, because, in 
our judgment, however weighty—and they are very 
weighty—the considerations expressed in Stourton v. 
Stourton and the other cases, they are weighty con- 
siderations for the father to deal with, without being 
subject to appeal to or revision by thiscourt. If a 
good and honest father, taking into his considera- 
tion the past teaching to which his children have 
been, in fact, subject, and the effect of that teach- 
ing on their minds, and the risk of unsettling 
their convictions, comes to the conclusion that it is 
right andffor their welfare, temporal and spiritual, that 
he should take means to counteract that teaching and 
undo its effect, he is by law the proper and sole judge 
of that; and we, as judges of the land, have no more 
right to sit on appeal from the conclusion which he 
has conscientiously and honestly arrived at than we 
should have to sit on appeal from his conclusion as to 
the particular church his children should attend, the 
particular sermons they should hear, or the particular 
religious books to be placed in their hands. He is 
quite as likely to judge rightly as we are to judge for 
him. At all events, the law has made him, and not us, 
the judge, and we cannot interfere with him in his 
honest exercise of the jurisdiction which the law has 
confided to him. This being his right, has the father 
abdicated that right and submitted the whole matter 
to the judgment of the court by being himself party 
as next friend to the institution of the action making 
the children wards, and himself seeking the directions 
of the court as to their education? We are of opinion 
that if the father had the power so to delegate his 
duty, which we doubt, it would not be fair or right to 
hold that he had unwittingly surrendered his right by 
a proceeding evidently taken for the enforcement of 
it, and for obtaining the assistance of the court in vin- 
dication of it. We come now to the consideration of 
the last point, and the only point on which we have 
any doubt, viz.: whether the court should interfere at 
all; whether the court, recognizing the father’s un- 
doubted authority as master of his own house, as king 
and ruler in his own family, can be called on by him 
to be ancillary to the exercise of his jurisdiction, and 
whether he ought not to be left to enforce his com- 
mands by his own authority within his own do- 
main; and that was throughout the argument and at 
the close of it the very strong inclination of our opin- 
ion. Wefear and feel a difficulty about the court’s 
enforcing an order of a private person which it dis- 
claims the right of examining. But it is not a ques- 
tion between the father and the court; it isa question 
of the wards. And, being of opinion that the father 
has retained his right to direct the religious education 
of his children, and the father being minded that they 
should not be taken to mass, confession, or the like, 
the causing or permitting them to be so taken, in di- 
rect disobedience to the father’s commands, is a wrong 
to them as wellasto him. I perceive that the injunc- 
tion is confined as follows: ‘‘'To restrain the mother 
from taking the infants or any of them, or causing, 
procuring, or permitting them or any of them to be 
taken, without the consent of the father, to cunfes- 
sion, or to any church or places or place of worship- 





where worship is performed otherwise than according 
to the rites or ceremonies of the Church of England 
as by law established,’’ and that injunction is in ac- 
cordance with precedents which have been produced 
tous. The court has in other matters and under other 
circumstances protected wards by strengthening the 
hands of guardians, and it is safer not to disclaim 
or narrow its right or duty in that respect. We 
think, therefore, that the injunction of the Vice- 
Chancellor ought to be sustained. But, having re- 
gard to the ground on which we base our decision on 
the main subject —viz.: the power and jurisdic- 
tion of the father — we think the declaration ought 
to be omitted, so as to throw on the father the whole 
responsibility of doing now, and during the remaining 
years of his children’s respective minorities, what is 
right and proper. He ought to discard, and no doubt 
will discard, all thought of personal dignity or per- 
sonal supremacy, or of triumph in a personal struggle. 
The law trusts to him that he will, rising above all 
such petty feelings, have a sole regard to what he con- 
scientiously believes to be for the temporal and spirit- 
ual welfare of his children. And we, pronouncing 
what we deem the law to be, must leave the matter to 
his sense of parental duty, and to his conscience. 

Davey, Q.C., asked for the costs of the appeal. 

JAMES, L. J.—If you ask for them, you must have 
them. 

Appeal dismissed with costs. 


—__.—__———— 
COURT OF APPEALS ABSTRACT. 


ASSIGNMENT. 


Assignee of litigated claim, as collateral, not liable to 
defendant for costs.—An assignee of a claim, pending 
a litigation, who takes it merely as collateral security 
for a loan, does not acquire absolute ownership, and 
he will not be liable to the defendant for costs, and 
this is not changed by the fact that the assignee may 
be entitled to prosecute the action in his own name. 
Nelson v. Edwards, 40 Barb. 274; Grant v. Tallman, 20 
N. Y. 191; Sheridan v. Mayor, etc., 68 id. 30; Miller v. 
Randall, 20 Wend. 630; Wolcott v. Holcomb, 31 N. Y. 
125; Dowling v. Bucking, 52 id. 658. Orders of Special 
and General Terms reversed. Peck, appellant, v. Yorks. 
Opinion by Miller, J. 

[Decided Dec. 10, 1878.] 


BANKRUPTCY. 


Fraudulent conveyance: partnership: conveyance of 
individual property to satisfy individual debt not a fraud 
on firm creditors.—C., who had an abundance of indi- 
vidual property to pay his individual debts, belonged 
to a firm which was insolvent and contemplated bank- 
ruptcy. To give a preference to N., to whom he owed 
an individual debt, he executed a mortgage on his in- 
dividual property. N. knew that the firm was insol- 
vent and contemplated bankruptcy. Afterward the 
firm went into bankruptcy. In an action by the as- 
signee in bankruptcy,of the firm to set aside the mort- 
gage as a preference, held, that as, both under the gen- 
eral rule in equity and under the bankrupt statute, the 
firm property is first applied to the payment of firm 
debts and the individual property in payment of indi- 
vidual debts, the disposition of the property was as 
the bankrupt law authorized, and was, consequently, 
no fraud thereon, and the assignee was not entitled to 
sustain his action. Haas v. O’Brien, 66 N. Y. 597; 
Wilder v. Keeler, 3 Paige, 167; Payne v. Matthews, 6 
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id. 19; Meech v. Allen, 17 N. Y. 300. Order affirmed 

and judgment absolute for defendants. Hewitt, ap- 

pellant, v. Northrup. 

[Decided Dec. 20, 1878. Reported below, 9 Hun, 343.] 
CONTRACT. 

What does not constitute: estoppel.—Plaintiff made 
his application to the defendant, the American Insti- 
tute, for space at an exhibition about to take place, and 
paid the required entrance fee which, by the condi- 
tions of the application, which was made on blanks 
furnished by defendant, was to be paid before the 
allotment of space, and the defendant had the right 
thereafter to reject the application for any reason. 
On the opening day of the exhibition plaintiff's goods 
were rejected, on the ground that there was no room 
forthem. By the terms of the application the defend- 
ant agreed to return the entrance fee if space was not 
allotted to an intending exhibitor upon the request of 
the exhibitor. The entrance fee was not returned until 
after the opening of the exhibition. Held, that un- 
less the defendants received the goods of plaintiff 
or in some other way indicated its acceptance of the 
application, the right of rejection continued and the 
refusal to receive plaintiff's goods constituted a rejec- 
tion, and the ‘fact that the entrance fee was retained 
thereafter did not affect the question. Judgment 
affirmed. Demuth, appellant, v. American Institute. 
Opinion by Andrews, J. 

[Decided Dec. 10, 1878.] 
CRIMINAL LAW. 


1. Sentence to confinement in penitentiaries in other 
counties lawful, and act permitting it constitutional.— 
The provisions of Laws 1874, chap. 209, whereby it is 
made lawful for the several boards of supervisors in 
this State to agree with any county having a peniten- 
tiary to receive therein persons convicted of crime, 
and providing for the sentence of convicted persons 
thereto, prescribe such penitentiaries as the place of 
sentence. And the fact that the prison for convicts is 
chosen through the instrumentality of a board of su- 
pervisors does not make the statute invalid. Peters 
v. Gedney, 6 Johns. 121; Bonafous v. Walker, 2 T. R. 
126; Taunton v. Westport, 12 Mass. 355; Brennan’s 
Case, 10 Ad. & El. (N. 8.) 1492; Martin v. Regina, 3 
Cox’s C. C. 319, 359. Judgment affirmed. Brown, plain- 
tiff in error, v. People. Opinion by Folger, J. 

2. The State may select its own prison.— The king can 
use his own prison to detain as well as his own court 
to try (The King v. Bishop of Rochester, Fortesq. 
101), and the Legislature can designate a place of im- 
prisonment other than the county jail. Ib. 

[Decided Dec. 10, 1878.] 
EASEMENT. 

1. Right of way: owner may repair.— Plaintiff had 
a right of way across defendant’s land, and was at- 
tempting to work the same when he was assaulted by 
defendant. Held, that while the extent of a right of 
way established by user must be controlled by user, 
yet the right to make necessary repairs is incident to 
the easement, and the fact that no work had been 
previously done on the way would not deprive plain- 
tiff of the right to repair when necessary for the use. 
Prescott v. White, 21 Pick. 341; Williams v. Safford, 7 
Barb. 309. Appeal dismissed. McMillen v. Cronin, 
appellant. Opinion by Miller, J. 

2. Removal of gates properly on way does not forfeit so 
as to authorize assault by owner of soil wpon owner of 





way using way.— It was claimed that the right of way 
was subject to gates, and that plaintiff, by removing 
such gates, had forfeited his right to use the way. Held, 
that the wrongful removal of the gates would not 
work such a forfeiture as to justify an assault and bat- 
tery to prevent further use of the way. Ib. 

[Decided Dec. 17, 1878.] 


PRACTICE. 


In Court of Appeals: re-argument must be on point 
on record.—In an application for re-argument, on the 
ground that counsel for appellant omitted to raise in 
the Court of Appeals a point which it was claimed would 
have been fatal to the action, held, that such re-argu- 
ment would need to take place upon the same record 
which was used in the former argument, and if there 
did not appear any exception in that record raising 
the point, the motion for re-argument will not be 
granted, as the re-argument would be of no avail. 
Distinguishing Risley v. Brown, 67 N. Y. 160, where it 
was apparent that the ground of opposition to a 
motion fur permission to move the action against a 
deceased party, was apparent. Motion for re-argu- 
ment denied. Hunt v. Church. Opinion per Curiam. 
[Decided Dec. 10, 1878.] 


——— 
RECENT ENGLISH DECISIONS. 


HUSBAND AND WIFE. 


Necessaries: extra costs in a suit for a divorce: di- 
vorce acts, 20 & 21 Vict. c. 85, ss. 51, 54, and 21 & 22 
Vict. c. 108, ss. 13, 14.—A solicitor employed by a wife 
to take proceedings against her husband to obtain a 
divorce on the ground of cruelty and adultery may 
sue the husband for “ extra costs,”’ i. e., costs reason- 
ably incurred by him beyond the costs taxed and al- 
lowed as between party and party. His common-law 
right to sue the husband as for “ necessaries ’’ supplied 
to the wife is not to be limited to the statutable rights 
and remedies for costs given to the wife under the 
divorce acts. Ottaway v. Hamilton, L. R.,3C. P. D. 
(C. A.) 393. 


PARTNERSHIP. 

Bill of exchange: blank acceptance: authority of 
partner to accept a bill in partnership name.—The plain- 
tiff and C. were partners, and the defendants, L. and 
F., carried on in partnership the business of shipbrok- 
ers. C. being in debt to the plaintiff, and being pressed 
by him for payment, delivered to him two bills pur- 
porting to be accepted in the partnership name of the 
defendants; at the time of handing over the bills to 
the plaintiff, no drawer’s name had been filled in, but 
C. stated to him that the consideration consisted of 
coals supplied. The plaintiff received the bills, be- 
lieving that they had been lawfully accepted; but he 
afterward began to suspect that there was something 
wrong. After his suspicions had been aroused, he 
filled in the names of his firm as drawers. It after- 
ward appeared that F. had accepted the bills without 
the authority of L. Held, that the plaintiff could not 
recover upon the bills against L. Hogarth v. Latham 
& Co., L. R., 3 Q. B. D. (C. A.) 648.! 


RAILWAY. 


Private railways not bound by act as to public ones: 
fencing.— A private railway, on private property, 
made and used exclusively for the proprietor’s own 
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purposes, and not for passenger traffic, is not subject 
to the regulations as to gates and persons in charge at 
level crossings imposed by the Railway Statutes; nor 
are the proprietors bound at common law to erect such 
gates. A horse escaping by night from a field, by no 
fault of its owner, strayed along a turnpike-road on to 
a private branch railway at a level crossing where there 
were no gates, or person in charge. The horse then 
proceeded down the branch to the junction with the 
main line, on which it was killed by a passing train. 
Held, that the proprietors of the private line, who 
could not have made the railway across the road on a 
level except with the leave or sufferance of the road 
trustees (who could have imposed any conditions they 
thought right), were not liable in damages, there be- 
ing no obligation on them under the Railway Statutes 
to fence with gates the railway where it crossed the 
high road. Matson v. Baird & Co., L. R., 3 Ap. Cas. 
H. L. (Sc.) 1082. 


——_>—__—_——_ 


RECENT AMERICAN DECISIONS. 


SUPREME COURT OF NEW HAMPSHIRE.* 
ATTORNEY. 


Removal of, from office.—An attorney may be re- 
moved from office for wrongfully appropriating to his 
own use money of a town received by him as collector 
of taxes. Delano’s Case. 


CONSTITUTIONAL LAW. 


Trial by jury in equity.—There is no constitutional 
right of trial by jury in proceedings in equity. Bel- 
lows v. Bellows. 

DEED. 

Part of land omitted: reformation of.—When, in a 
deed, a part of the land bargained and paid for is 
omitted, by the fraud of the grantor, he may be com- 
pelled to convey it to the grantee, although the grantee, 
by the exercise of ordinary care, would have discov- 
ered the error when the deed was made. Hitchins v. 
Pettingill. 

INTOXICATING DRINK. 

Druggists may not sell uncompounded spirits.—Sec- 
tion 5 of chapter 8, Laws of 1875, authorizing all regis- 
tered pharmacists ‘‘to keep spirituous liquors for 
compounding their medicines,’’ does not authorize 
them to sell spirituous liquor not compounded with 
medicine. State v. Shaw. 

JUDGMENT. 


Want of attestation by clerk does not invalidate.—A 
judgment is not invalidated by the want of the attes- 
tation of the person who, at the date of the judgment, 
held the office of clerk of the court by which the 
judgment was rendered. It may be proved by a copy 
attested by the clerk of another court, to whose cus- 
tody the record has been by law transferred, and who is 
the proper officer to make and certify copies thereof. 
Folsom v. Blood. 


MARRIAGE. 


Second one while husband living not valid in Massa- 
chusetts.—By the law of Massachusetts, a woman, hav- 
ing a husband living from whom she is not divorced, 





* To appear in 58 New Hampshire Reports. From Edward 
A. Jenks, Esq., State Reporter. 





is incapable of contracting a second valid marriage. 
Webster v. Webster. 
NEGLIGENCE. 

Injury on highway : contributory negligence.—A trav- 
eller on a highway is bound to exercise ordinary care 
and prudence in the selection of a horse, carriage and 
harness, and in their management. Whether he makes 
such a selection, and so manages them, are questions 
of fact. A traveller, injured by the fault of a town, 
should use reasonable care in effecting a cure; and if 
he exercises such care in the necessary employment of 
a surgeon possessing the average skill of his profes- 
sion, the town will be liable for all damages resulting 
from the injury, though increased by the treatment of 
the surgeon. Tuwtile v. Farmington. 


REMOVAL OF CAUSE. 

Under statute of 1875, petition must be filed at first 
term of court.—A petition for the removal of a suit 
from a State court into the Circuit Court of the United 
States, under the act of March 3, 1875, must be filed 
at the firstterm at which the parties, being in court, 
or being bound to be there, are not prevented, by the 
law of procedure, from going to trial. Preston v. 
Travellers’ Ins. Co. 

TRIAL. 

That jury were informed that they were discharged be- 
fore verdict will not vitiate verdict.—The mere fact of a 
jury being informed by the atteuding officer, as or- 
dered by the court, that (for supposed inability to 
agree) they were all discharged from the further con- 
sideration of the case, and two of them (on sccount 
of sickness) from any further service, will not vitiate 
a verdict upon which they afterward agree. Gamsby 
v. Columbia. 

WILL. 

1. Witnessing of: what disqualifies witness.--The in- 
terest of an attesting witness of a will, to be disquali- 
fying, must be a present, certain and vested interest. 
Lord v. Lord. 

2. Witness unable to write may attest by mark.—The 
name of an attesting witness of a will, who is unable 
to write, may be written by another, at his request, in 
his presence and in the presence of the testator. Ib. 

3. Construction: defeasible fee in donee.—A devise of 
the residue to J., his heirs and assigns, with the pro- 
viso, that if he dies during his minority, leaving no 
child alive at his decease, the said residue is given to 
others, vests a defeasible fee in J. at the testator’s 
death; and, during the minority of J., the income is 
his. Woodman v. Madigan. 


SUPREME COURT COMMISSION OF OHIO, NOVEMBER 
19, 1878.* 
MASTER AND SERVANT. 

1. Employee takes ordinary hazards of the service.— 
The employee of a railroad company takes the ordi- 
nary hazards of the service, also such risks as arise 
from his own negligence, or that of such of his fellow- 
employees, engaged in a common service with him, as 
have no authority or control over him; but takes no 
risk arising from the negligence of the company, or of 





* From E. L. DeWitt, Esq., State Reporter. 
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a fellow-servant placed by the company in authority 
overhim. Lake Shore & M.S. Railway Co. v. Knittal. 

2. Acquiescence by employee in negligence of superior. 
—If, however, such employee, with a full knowledge of 
an habitual and continued negligence of the company 
or his superior fellow-employee in some particular 
matter, acquiesces therein and continues in the ser- 
vice of the company without any objection or effort 
toward a correction of the neglect, he thereby waives 
his right against the company and takes the risk upon 
himself. Ib. 

8. Continuance in service after knowledge of negligent 
custom.—Where it was the custom of such employees 
operating a railroad train to switch cars from the 
main track to a side track while the train is running, 
and to make such switches on the order of the con- 
ductor without his personal supervision as required by 
a rule of the company, held, that an employee, who 
accepted service on the train subordinate to the con- 
ductor, with full knowledge of such custom, or con- 
tinued in the service after acquiring such knowledge, 
without any objection, and acquiesced in the custom, 
waives all right he might have against the company 
arising from such mode of doing the business, and the 
neglect of the conductor in not personally superin- 
tending it as required by the rule of the company; 
and if he be injured in making such customary switch 
through his own neglect or that of a fellow- employee 
on the train having no control over him, no recovery 
therefor can be had against the company. Ib. 


NEGLIGENCE. 


1. One performing luwful act not liable for injury 
therefrom.—A party performing a lawful act, or exer- 
cising a lawful right, is not responsible for injury 
arising therefrom, unless it be occasioned by his own 
negligence, carelessness, or wantonness. Titus v. 
Lewis. 

2. Burden of proof as to negligence.—The burden of 
proof is upon the party claiming that injury was done, 
to show that it was occasioned by negligence, careless- 
ness, or wantouness, and not upon the party who was 
only exercising the right the law gave him. In doing 
only what the law authorized him to do, the party will 
be presumed to have acted in a lawful maaner, until 
the contrary is shown. Ib. 


—— 
RECENT CRIMINAL DECISIONS. 


ATTEMPT TO COMMIT FELONY: WHAT CONSTITUTES. 
—To maliciously enter a storehouse and attempt to 
steal any thing of the value of thirty-five dollars or 
more, is an “ attempt to commit a felony,’”’ within the 
meaning of section 6, title 1, chapter 4, of the Crimes 
Act (74 Ohio Laws, 249). Sup. Ct., Ohio, December, 
1878. Griffin v. State. 

INDICTMENT: CONSTRUCTION: WHEN MISTAKE IN, 
MAY BE CORRECTED.—In an indictment the printed 
words, ‘did * * * keep for sale,’ changed by a 
pen to “did * * * sale,” may be shown by the 
context to be “did sale,’’ and to mean “ did sell,’’ and 
may be so read. Sup. Ct., New Hampshire, 1877. State 
v. Shaw, 58 N. H. 

TRIAL: THAT ONE FALSELY PERSONATING JUROR 
SAT ON JURY GROUND FOR NEW TRIAL.—Where, in a 
capital case, a person not summoned as a juror per- 
sonates one who was returned on the venire, sits at the 
trial and joins in a verdict of guilty, the verdiot will 








be set aside and a new trial granted, it appearing that 
neither the accused nor his counsel were guilty of 
laches. Sup. Ct., Ohio, December, 1878. McGill v. 
State. 

TRIAL: EFFECT OF ACTS DONE IN ABSENCE OF PRIS- 
ONER.—It is no ground for the reversal of a judgment 
that ja motion fora new trial was made, argued and 
overruled in, the absence of the prisoner, where no 
objection was made tillafter sentence. Sup. Ct., Ohio, 
December, 1878. Griffin v. State. 


—_>+ —_——_ 


NEW BOOKS AND NEW EDITIONS. 


WaAlItT’s ACTIONS AND DEFENSES. 


A treatise upon some of the General Principles of the Law, 
whether of a Legal or of an Equitable Nature, including 
their relations and application to actions and defenses in 

eneral, whether in courts of Common Law or courts of 
ult and yey adapted to courts governed by codes. 
liam 


x ait, counsellor-at-law, Vols. IV and V. 
bany: William Gould & Son, 1878. 

OWEVER inadequate Wait’s Actions and Defen- 

ses may be from a strictly scientific and theoreti- 
cal standpoint, to the busy lawyer in pursuit of cases 
and case-law, and to the young lawyer without a 
library, the work can hardly be otherwise than useful. 
When completed it will contain tolerably full and ac- 
curate essays on or digests of all the principal titles 
of the law. There is probably no man in the country 
who has the mechanical facilities for book-making, 
that Mr. Wait has. His library is complete so far as 
relates to American reports, and largely so as to Eng- 
lish reports, and these volumes are thoroughly anno- 
tated. That is to say, the history of each case—where 
cited and how treated—is noted on the margin of the 
case itself ; and there also are noted other similar 
cases. As new volumes are received, the noting pro- 
cess is gone over. The result of all this labor and sys- 
tem is, that Mr. Wait’s own publications are especially 
rich in authorities, and are always well up with the 
current decisions. 

The two volumes before us embrace the titles, 
between ‘‘ Innkeepers” and “ Specific Performance.” 
Of course none of them are exhaustively treated, as 
such treatment would have required twenty volumes 
instead of two; but all of them are treated with rea- 
sonable fullness, and some of them—as the titles of In- 
surance; Landlord and Tenant; Mortgage; Negli- 
gence; Partnership; Principal and Surety; Railroads; 
Sales, and Specific Performance—are noticeably full 
and comprehensive. By a judicious selection of ma- 
terials, and much compression, the various titles are 
more nearly exhaustive than the space occupied would 
lead one to suppose. The volumes are well indexed, 
and handsomely printed and bound. 


THE AMERICAN Decisions, Vou. v1. 


The American Decisions, containing all the cases of general 
value and authority decided in the courts of the several 
States, from the earliest issue of the State reports to the 

1869, compiled and annotated by John Proffatt 
EL! B., etc., Vol. VI. San Francisco: A. L. Bancroft & 
Company, 1878. 

It is now a year since this important and valuable 
series of reports was undertaken, and its six volumes 
are a sufficient answer to all who doubted or cavilled 
at the utility or expediency of such an undertaking. 
The work of the editor, Mr. John Proffatt, has been 
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performed with conspicuous ability and rare good 
judgment, and the enterprising publishers have pre- 
sented the results of his labor in a very acceptable 
manner. It is orthodox and sounds well to assert 
that such acollection is useful only where access to 
the original reports cannot be had; but we venture 
the assertion—and with great confidence, too—that 
such a series of selected cases is of quite as much use 
to the lawyer, who has all the reports within reach, as 
to him of the backwoods. The really valuable and 
useful cases in the two thousand and odd volumes of 
State reports, are buried beneath such a mass of rub- 
bish as to be practically inaccessible even to a State 
librarian. He who sifts them out, and enriches them 
with notes and references, does a useful work and a 
work that deserves to be requited. 


BRADWELL’s REPORTS, VOLUME 1. 


Reports of the Decisions of the Appellate ome of the a 
of Minois. By James B. Bradwell. » 1877-1878 
Chicago: Chicago Legal News Sencens 


The Appellate Courts of [Illinois occupy a position 
similar to that of the General Terms of the Supreme 
and other courts in this State, being intermediate be- 
tween the courts of record of original jurisdiction and 
the court of last resort. These courts have been organ- 
ized but little over a year, and the volume before us 
is the first regular report of the decisions given therein, 
though many of the important cases have previously 
appeared in legal periodicals. The reporting is well 
done and the series will certainly take a prominent po- 
sition among the reports of courts not of last resort. 
Among the cases of general interest given, we will 
notice these: Hildreth v. Heath, p. 82. A provision 
in acity charter that no person convicted of crime 
shall be eligible to the office of alderman, held to refer 
to offenses against the State laws only and not toa 
conviction under the Federal statutes. McBean v. 
Fox, p.177. In an action for deceit, evidence of gen- 
eral business integrity is not admissible to repel the 
presumption of fraud. Kimball v. Corn Exchange 
Bank, p. 209. Payment of an illegal tax to avoid a 
threatened levy is under duress and entitles the tax 
payer to recover it back. Phillips v. Phillips, p. 245. 
Condonation of acts of cruelty is not a bar to an ac- 
tion for divorce therefor. Humboldt Ins. Co. v. John- 
son, p. 309. The validity of conditions in insurance 
policies limiting time of bringing suits, is no longer an 
open question. Pennsylvania Co. v. Sloan, p. 364. The 
statute of limitations runs as to a foreign corporation 
which is doing business and may be served in the State. 
Glen v. Kays, p. 479. The pursuit of animals fere na- 
ture and dangerous, upon the premises of another, is 
trespass. Morris v. Gleason, p. 510. A servant cannot 
recover against his employer for injury from defective 
machinery if the servant knew beforehand of the de- 
fect. Wadleigh v. Develling, p. 596. A note given for 
the services of a threshing machine not guarded as 
required by statute, held invalid and no recovery to be 
had thereon, under a provision in the statute that no 
recovery could be had for the services of an unguarded 
machine. The mechanical execution of the book is 
excellent. The reporter would have added much to 
the value of the volume by a table of cases cited. 

—_———__—__. 


OBITUARY. 
ALEB CUSHING, who has since 1825 occupied a 


prominent position at the American bar and in 
American politics, died on the 2d inst., at Newbury- 





port, Mass. He was born at Salisbury, near Newbury- 
port, Mass., January 7, 1800. He came froma family 
eminent in juridical annals, a near kinsman, Thomas 
Cushing, being eminent at the Massachusetts bar in 
its early history, and another, William Cushing, being 
a Justice of the Federal Supreme Court, and declining 
the Chief Justiceship tendered by Washington. Mr. 
Cushing was graduated from Harvard College at the 
age of 17, and in 1822 was admitted to the bar of his 
native State, at which he at once took a leading posi- 
tion. He early became prominent in politics and was 
frequently elected to the Legislature of Massachusetts 
and to Congress. He also achieved an extended repu- 
tation as a literary writer. In 1852 he was appointed 
to the Massachusetts Supreme bench, where he sat a 
brief time, and until appointed Attorney-General of the 
United States. This position he held until 1857. After 
his retirement from that office he took some part in 
the public affairs of his native State, but continued to 
reside much of the time at Washington for some years 
practicing his profession and acting as private adviser 
to the government during successive administrations. 
In 1866 he was appointed a commissioner to revise the 
Federal Statutes, and gave much time and labor to 
this duty. In 1873 he was one of the American coun- 
sel before the Geneva Arbitration, and on his return 
published a work called “The Treaty of Washing- 
ton,” in which the conduct of the English members of 
the Commission was sharply criticised. He was at 
one time United States Minister to China, and later 
Minister to Spain. He was an accomplished linguist, 
speaking the different European languages fluently. 
In every position his intellectual acquirements and 
versatility displayed themselves. 

Mr. Cushing possessed what Rufus Choate — speak- 
ing of him— called an ‘‘overwhelming knowledge of 
law.”’ Twenty years ago John Savage, in his book 
on Living Representative Men, said ‘of the leading 
men of New England who have flourished since Mr. 
Cushing’s appearance on the public stage, it is doubt- 
ful if any one has exhibited more varied and profound 
knowledge of the science of our own and of foreign 
governments, of jurisprudence, of equity and mari- 
time laws, of international law, of commerce, of com- 
mon law, of art, science and literature, and of the liv- 
ing and dead languages, than he.’’ Indeed his legal 
acquirements were something wonderful, and he has 
for years easily ranked as one of the foremost lawyers 
of the country. 


CHARLES T. SHERMAN, who was formerly Judge of 
the United States District Court for the Northern 
District of Ohio, died at his residence in Cleveland, in 
that State, on the lst inst. He was born at Lancaster, 
Ohio, in 1810, was graduated at the Ohio University in 
1832, and was admitted to the bar in 1835. He prac- 
ticed his profession until 1867, when he was appointed 
District Judge, a position he held until about four 
years ago. He has since that time been in ill-health. 
He was a man of high genera] culture, and wasasound 
lawyer and a careful, patient judge. He was a brother 
of Secretary Sherman and General Sherman. 


JAMes BEDELL McKEAN, formerly Justice of the 
Supreme Court of Utah, died at Salt Lake City on the 
5th inst. He was born at Hoosick, N. Y., on the 5th 
of August, 1821. He received a common school and 
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academic education, and was admitted to the bar in 
1849. In 1854 he was chosen county judge of Saratoga 
county, which position he held for four years. He 
represented his district in Congress for two terms, 
from 1858 to 1862. In 1870 he was appointed Chief 
Justice of the Supreme Court of Utah, a position 
he held for five years. Since that time he has resided 
in Salt Lake City. He filled every station which he held 
with ability and integrity. His decisions in certain 
prosecutions of Mormons while he was on the bench 
in Utah, provoked much comment at the time, but 
his honesty in making them was not doubted. 


Ransom BAtcom, late Judge of the Supreme Court 
of this State, died at Binghamton on the 6th inst., 
aged about sixty years. He was on the Supreme Court 
bench upwards of twenty years, resigning in 1877 on 
account of ill health. He was highly esteemed by the 
profession and the public as an upright and learned 
judge. 


——_o>___——_ 
CORRESPONDENCE. 


INDEXING REPORTS. 
TRENTON, N. J., December 6, 1878. 
To the Editor of the Albany Law Journal: 

Srr—The want of uniformity, or, in fact, any sys- 
tem whatever in the titles in the digests and reports 
of this country, has caused endless vexation and un- 
certainty. 

There are many local and other obvious reasons why 
the system of indexing adopted by the English Coun- 
cil of Law reporting is inapplicable here. Of the in- 
dexes in the different reports throughout the United 
States, it is difficult to speak with candor, and, at the 
same time, with equanimity. Every reporter seems 
to think that alterations of the plan of his predecessor 
is the desideratum, and expected by the bar as regu- 
larly as the issue of his first volume. 

Without intending to be invidious, and with all 
deference to my brother reporters, the following re- 
ports, in the order named: Michigan, Heiskell(Tenn.), 
Mississippi and Iowa, taking all in all, contain, per- 
haps, the best indexes, so far as the selection of ap- 
propriate titles and judicious cross-references are 
concerned. 

Can any uniform system ‘be adopted generally? A 
convention of all the reporters is impracticable; but 
a commission of three might be named —say Chief- 
Justice Waite, Chief-Justice Cooley, Judge Dillon, 
Judge Sharswood, Prof. Dwight, or Chancellor Cooper, 
or any other members of the bench or bar, of ac- 
knowledged ability, who would be gracious enough to 
serve; then let every reporter submit his plan of in- 
dexing to the commission who may, from them all, 
select and announce the best plan. If some such 
method could be made feasible its universal adoption 
must follow. 

These, of course, are merely suggestions, made with 
the hope of provoking a discussion of the matter, and 
tending to produce, if possible, the needed relief. 

Yours truly, JOHN H. STEWART, 
Equity Reporter of N. J. 

[We should add to Mr. Stewart's list of well in- 
dexed reports the current series of New Jersey 
Equity Reports, which, in this as in other regards, 
are exceptionally well done. Ep, A. L. J.] 





NOTES. 


HE September to December, 1878, number of the 
Memphis Law Journal has made its appearance. 
The publication of this enterprising monthly was sus- 
pended during the yellow fever epidemic, and the 
issues for the months mentioned above are consoli- 
dated. The number contains a large amount of useful 
and interesting matter.——The United States District 
Court, Massachusetts, in the case of Re Miller, Ex 
parte Mendon Savings Bank, decided on the 3d inst., 
held that where one holding a claim against bankrupt, 
secured by a mortgage containing a power of sale, sold 
the property under the power of sale without notice 
to the assignee in bankruptcy, he could not come into 
the bankrupt court and prove for the balance due on 
his claim in case of deficiency, or even for the excess 
of the debt above the actual security. 


The late Caleb Cushing and Choate, at a trial where 
they represented different sides, were both anxious for 
an adjournment. As this was an unusual thing for 
either, after the adjournment, Mr. Gerrish, a friend, 
asked Choate the reason. This is his account: Said I, 
“How is it that you were ready for a continuance, 
to-day? It is a little odd of you.’’ Choate replied, 
* Oh, Iam a little pressed with business, and can afford 
to let this case stand over.’’ Said I, “‘ Choate, this is 
sheer nonsense. I'll tell you what the matter is. You 
are afraid of Cushing.’’ ‘‘So I am,’’ was the reply, 
“and Iam not ashamed to own it, either.”’ ‘“‘ Well, 
well,” said I; “this is pretty good. The idea of 
Rufus Choate being frightened! What on earth do 
you fear in Cushing?” ‘Mr. Gerrish, I will tell you. 
I am afraid of his overwhelming knowledge of the 
law.’’ In the afternoon Cushing came into the office. 
I went for him at once. ‘Caleb, what was the mat- 
ter to-day? Why didn’t you insist on trying that 


case?”’ “Oh!” he replied; “the weather is warm, 
and we have much to attend to, and I didn’t care to 
hurry matters.’’ ‘Now, Cushing, be honest; were 


you not a little afraid of Choate?’’ ‘* Well, Gerrish, 
to be candid about it, I was. Are you satisfied now?” 
I then inquired what he feared Choate for. ‘Do you 
think,” said 1, ‘‘ that he knows any more law than you 
do?” ‘No, sir, I don’t,” was the answer; “but I’m 
afraid of the man’s influence with a jury, right or 
wrong.”’ 


The London Solicitors Journal says, that it is worthy 
of note that no designation has yet been authorita- 
tively settled for the structure which is to afford ac- 
commodation for all the divisions of the High Court 
and the Court of Appeal, and it is greatly to be feared 
that, after our usual fashion, we shall drift into some 
unmeaning and unworthy name. In the draft of some 
general orders, not yet promulgated, we have observed 
that the building is spoken of as “The New Law 
Courts.” It is to be regretted that a designation 
which would so soon cease to be appropriate should be 
attached to the structure. If ‘‘ Palace of Justice ”’ is 
too high-sounding a name, why not call the building 
the ‘Supreme Court House’’; or if that is still too 
grand, ‘‘The Law Courts’’ would be better than ‘‘ The 
New Law Courts.” 
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ALL communications intended for publication in the 
Law JOURNAL should be addressed to the editor, and the 
name of the writer should be given, though not necessa- 
rily for publication. 

Communications on business matters should be ad- 
dressed to the publishers. 








The Albany Law Journal. 


ALBANY, JANUARY 18, 1879. 











CURRENT TOPICS. 


HE Governor is still hostile to the new Code. In 

his message he says that an effort will undoubt- 
edly be ‘made to crowd upon the Legislature for 
action, ‘‘a bill adding about eighteen hundred sec- 
tions to the installment” already passed. He re- 
turned without approval last year the concluding 
chapters of the Code with the reasons for his 
action. He therefore does not now undertake 
to discuss what he considers the faults of the 
Code, but he believes that the enactment of the 
proposed bill would be a great misfortune to the 
whole State, and he therefore recommends that the 
Legislature refuse to pass what is proposed,and repeal 
the thirteen chapters already upon the statute book, 
He says that the objection to these is deeper than 
any technical criticism, and he firmly believes ‘‘ that 
if the crude and imperfect system which these bills 
represent be continued and completed, the result 
will be disastrous to our law and ruinous to liti- 
gants.” 


The friends of the new Code are however not idle. 
A circular has heen sent to every attorney in the 
State, asking him if he approves the continued ex- 
istence of the Code, so far as adopted, and the enact- 
ment of the remaining nine chapters that he express 
his views by signing his name to a statement to 
that effect on the back of an inclosed postal 
card, which is addressed back to those sending 
the circular out. As the doing of this will involve 
but littleftrouble, it is probable that all those who 
are friendly to the Code will put themselves on 
record as being so. It is claimed, and we think 
justly, that a large share of those practicing law- 
yers who were at first opposed to the new Code are 
now opposed to a change back, and for the same 
reason that influenced them to their previous views, 
namely, a dislike to change—or in other words, to do 
away with one system of practice for another not 
conspicuously better. The new Code therefore has 
to support it a large share of both the progressive 
and conservative members of the profession, and we 
shall be much surprised if the remaining chapters 
do not become a law this winter, despite the Gov- 
ernor. 


Vor. 19.— No. 3. 





The Governor of Connecticut, in recommending to 
the consideration of the Legislature of that State, a 
bill for the simplification of the system of legal pro- 
cedure, takes occasion to say that Connecticut can- 
not afford to be the last to lay aside old things if 
they have nothing but their age to commend them. 
He thinks nevertheless that it is not well to depart 
from the beaten paths without strong and weighty 
reasons. The procedure act, which is submitted, he 
says it is believed ‘‘ will render the means of access 
to our tribunals of justice more easy and plain, and 
will disencumber the passage through them, of 
many of those clogs and trammels which are so 
fruitful of inconvenience and expense, and will pass 
over courts from the reproach of that delay which 
oftentimes amounts to a practical denial of justice.” 
It isto be presumed that the Legislature will adopt the 
views of the Governor, and that Connecticut will be 
added to the list of States where the practice is 
under the Code. The Governor makes a suggestion 
as to taxable costs that is worthy of consideration 
elsewhere, as well as in Connecticut, namely, that 
the amount be determined by the diligence with 
which the suit is prosecuted, making it dependent 
rather upon progress in the case, than on contin- 
uances. ‘‘Let it,” he says, “be fixed in some way 
so that costs shall be a spur to diligence and not a 
premium to delay.” 


The Bar Association of New York city has in- 
stituted proceedings before the Governor against 
Register Loew, asking for his removal on the ground 
of the exaction of illegalfees. The register denies 
having ever knowingly charged more than the law 
allows for his services, and says that if more has 
been demanded it has been done through error by 
deputies and subordinates, 


A special committee of the Board of Regents of 
the University, to whom had been referred the ques- 
tion, among others, of the use of the State Law 
Library, reported last week on that question as fol- 
lows: 


‘¢The ordinary and habitual use of the library 
room as a study hall, and of its volumes as text- 
books for law students, is, in the opinion of your 
committee, inconsistent with the purposes of the 
library and with the expressed will of the Legisla- 
ture in relation to it, and should be at once and finally 
prohibited.” 

The Board thereupon adopted an ordinance carry- 
ing out the suggestion. The Law Library was es- 
tablished “for the use of the officers of the govern- 
ment, the courts and the bar ;” and the trustees were 
directed to ‘‘ limit its use to such persons and offi- 
cers.” (Laws 1861, p. 831.) The immediate occa- 
sion and justification of the report and ordinance is 
the fact that for years the students of the Law School 
have been in the habit of using “the library room 
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as a study hall, and its volumes as text-books,” and 
have, moreover, many of them (and this we say of 
our own knowledge) been so unmindful of the de- 
portment befitting the place, of the rules of the Re- 
gents and of the admonitions of the Librarian, as to 
greatly annoy others using the Library. There is 
no objection to a reasonable use of the Library by 
students, or by any one else. The ordinance of the 
Regents contemplates no objection to such use; in 
fact, the students are expressly permitted to use the 
library, for special investigation, to tle same extent, 
and in the same manner as members of the bar. But 
the library is not an eleemosynary institution, and was 
not intended to furnish text-books and study-room 
for impecunious aspirants to the bar. The young 
man who has not the means to provide himself with 
these primary necessaries is altogether too poor to 
attempt the law. 


An interesting report upon the subject of suits for 
malpractice was read at the recent meeting of the 
Maine Medical Association, by Dr. E. F. Sanger. 
From communications received by him from 114 out 
of about 600 physicians of that State, to whom he had 
sent a circular, he has compiled a report of seventy 
malpractice suits, fifty-five threatened ones, and 
fifty-eight cases where no proceedings were taken, 
simply because the defendant was known not to be 
able to respond in damages. The aggregate amount 
sued for in the actions brought was $423,640. Out 
of the seventy plaintiffs, only nine were of ability 
to pay taxable costs, and only one in eight obtained 
a verdict. Many of the cases were, as he believes, 
nothing more than attempts to obtain black-mail, 
and he thinks that many of the physicians who did 
not respond were sufferers from this source, but 
were unwilling to expose themselves by a reply. 


The Court of Appeals, of this State, convened on 
Wednesday, the 15th inst., and began the hearing 
of causes. Hon. Geo. F. Danforth, the recently 
chosen Associate Judge, sat upon the bench in place 
of Judge Hand, whose term expired on the 31st 
ult. 


The English Court of Appeal has reversed the de- 
cision of the Queen’s Bench Division in the case of 
Angus v. Dalton, L. R., 3 Q. B. D. 85, which was much 


discussed at the time. The court below held that 
the presumption arising from twenty years’ enjoy- 
ment of lateral support in land for a building is 
open to be rebutted; and that if the fact that no 
grant was ever made is established, or can be im- 
plied from the circumstances, the presumption fails, 
The result arrived at by a majority of the judges of 
the Court of Appeal is said to be that the conclu- 
sion of the court below is opposed to the authorities, 
though the judges holding this view do not entirely 
agree as to what the result of the authorities 
is. Lord Justice Thesiger is reported to have 





said that that result was that a grant of support 
to buildings by adjacent lands was to be pre- 
sumed from uninterrupted enjoyment for twenty 
years, and the mere fact that there had been no 
actual grant of the easement would not do away 
with that presumption, and Lord Justice Cotton 
concurred in this view. Lord Justice Brett, on the 
other hand, is stated to have said that as it had 
been shown that no grant of the easement claimed 
had actually been made, the presumption was re- 
butted. The conclusion reached by the Court of 
Appeal, if sustained, will establish a rule, the prac- 
tical result of which cannot be other than inequita- 
ble. 


—_—_———————— 


NOTES OF CASES. 


HE Supreme Court of Missouri in City of St. Louis 

v. Sternberg, 8 Cent. L. J. 8, the decision in 
which was filed on the 23d ult., holds that a city 
ordinance passed under authority of its charter 
imposing a license tax of fifty dollars upon practicing 
attorneys within the city is a valid exercise of the 
taxing power, and that the fact that the same tax is 
imposed upon every lawyer without referenee to the 
income or profits of business, does not render such tax ‘ 
unequal, nor does the fact that there is no general 
law throughout the State imposing a like tax render 
it obnoxious to the constitutional provision requiring 
taxes to be uniform on the same class of subjects 
within the territorial limits of the authority imposing 
them, The power of municipalities to impose a 
license tax upon the carrying on of various kinds of 
business within their limits has been frequently 
upheld, and the usual provisions in the Constitutions 
of the different States concerning taxation, have been 
held not to take away such power. Sacramento v. 
Crocker, 19 Cal. 119; Simmons v. State, 12 Mo. 268; 
Gilkerson v. Justices, 13 Gratt. 577; Nashville v. Althorp, 
5 Coldw. 554; Mason v. Lancaster, 4 Bush; Germania 
v. State, 7 Md. 1; Cincinnativ. Buckingham, 10 Ohio, 
257; Vandever’s Petition, 6 Pick. 187; Shelton v. 
Mobile, 30 Ala. 540; City of Brooklyn v. Cleves, Hill 
& Den. Sup. 231. In Cousins v. State, 50 Ala, 113; 
8. C., 20 Am. Rep. 290, a State statute imposing 
a license tax upon all professions and declaring the 
doing of professional business without its payment a 
misdemeanor, and punishable as such, was held to 
be valid as applied to lawyers. In Ould v. Carring- 
ton, 23 Grat. 464; 8. C., 14 Am. Rep. 139, the sub- 
ject of such a tax imposed by a city is considered at 
length. There the city of Richmond, under a gen- 
eral authority in its charter to raise sums of money 
to defray city expenses by taxes in such manner as 
should be deemed expedient by ordinance, divided 
the lawyers doing business in the city into three 
classes, and the members of each class were required 
to pay a specified tax. This ordinance was held to 
be valid. In the Lawyers’ Tax Cases, 8 Heisk. 565, 
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a statute of the State imposing a tax upon lawyers 
was held unconstitutional by the Supreme Court of 
Tennessee, two of the judges holding that the right 
to practice law is not subject to taxation. 


In Corbett v. Clark, 1 Wis. Leg. News, 113, decided 
by the Supreme Court of Wisconsin on the 18th ult. 
plaintiff brought suit on an instrument directing de- 
fendants to pay to plaintiff $183.90, ‘‘and take the 
same out of our share of the grain.” On the back 
of this defendants wrote an unqualified acceptance. 
The court held that the order should be treated as 
an absolute and unconditional bill of exchange, and 
that the liability of the defendants was not depend- 
ent upon whether they held any grain of the drawer 
or were indebted to him therefor. It has been held 
that the character of an instrument as a bill or note 
is destroyed if it be made payable out of a particular 
fund, for its payment becomes then conditioned on 
the sufficiency of the fund, which may prove inade- 
quate, In these cases the insertion of a direction 
has been held to render the instrument non-negotia- 
ble as a bill: Pitman v. Crawford, 8 Gratt. 127, an 
order to pay ‘‘on account of brick work done” in a 
certain building; Josselyn v. Lacier, 10 Mod. 294, 
“but of my growing substance;” Wooden v. 
Dodge, 4 Den. 159, out of the net proceeds of cer- 
tain ore; Richardson v. Carpenter, 47 N. Y. 661, out 
of a certain claim; Hay Dock v. Lynch, 2 Ld. Raym. 
1563, out of a certain payment when made; West v. 
Forman, 21 Ala. 400, “out of my part” of a certain 
estate. It has been held, however, that the state- 
ment of a particular fund out of which the acceptor 
is to re-imburse himself, if inserted merely to indicate 
such fund, or to show to what account the accept- 
ance is to be charged, will not vitiate the instrument 
asa bill. Redmanv. Adams, 51 Me. 483; McLeod v. 
Snee, 2 Stra. 762; Lilettv. Britton, 6 Tex. 229; Herith 
v. Meyer, 33 Ind. 511. The rule seems to be that if 
the memorandum impairs the essential characteristics 
of certainty necessary to negotiable paper, it destroys 
its negotiability, but otherwise not. See, also, 
Hodges v. Shuler, 22 N. Y. 114; Preston v. Whitney, 
23 Mich. 260; Harriman v. Sanborn, 48 N. H. 128. 


In Steele v. Souder, 20 Kan. 39, the question was 
whether a partial payment by a principal debtor upon 
a promissory note would suspend the running of the 
statute of limitation as to the surety. The court 
held that it would not. Upon this subject the au- 
thorities in the various States are conflicting. The 
following hold that the statute will be suspended: 
Disborough v. Bidleman, 20 N. J. Law, 349; Blocks, 
Admr., v. Dorman, 51 Mo. 31; Whitlock v. Doolittle, 
18 Vt. 440; Whittaker v. Rice, 9 Minn. 13. The fol- 
lowing hold with the principal case, the ground of 
the decisions being, that each party severally liable 
on the instrument is entitled to the protection of 
the statute, and can be deprived of it only by some 





personal act of his own. Van Keuren v. Parmalee, 
2 N. Y. 523; Shoemaker v. Benedict, 11 id. 176; 
Winchell v. Hicks, 18 id. 558; McLaren v. McMartin, 
36 id. 88; Succession of Voorhies, 21 La, Ann. 659; 
Hinter v. Robertson, 30 Ga. 479; Marienthal v. Mosler, 
16 Ohio St. 566; Bill v. Morrison, 1 Peters, 351; 
Harper v. Fairley, 53 N. Y. 442. 


In Andes Ins. Co. v. McOoy, 6 Am. L. Rec. 486, 
recently decided by the Superior Court of Cincin- 
nati, plaintiff was authorized by its charter to make 
certain specified loans, but was not allowed to loan 
to a partnership. It was held that if a loan was 
made by it to a partnership no action could be had 
on the security taken, nor could the money be 
recovered back in an action for money had and 
received. The courts have in very many instances 
refused to permit corporations to enforce contracts 
not permitted by their charters. This has recently 
been done on several occasions in actions by na- 


tional banks on mortgages, which they are forbidden 
by the statute to take as security for loans made at 
the time. In Kansas Valley Nat. Bank v. Rowell, 2 
Dillon, 371; 8. C., Thomp. Nat. Bank Cas. 264, a 
mortgage was given toa national bank to secure past 
indebtedness and future advances, and the court re- 
fused to permit its foreclosure, except as to the 
amount of the past indebtedness. See, also, Matthews 
v. Skinker, 62 Mo. 329; 8. C., Thomp. N. B. Cas. 647, 
where it was held that a sale under a trust deed taken 
by a bank to secure a loan would be enjoined, 
Crocker v. Whitney, Thomp. N. B. Cas. 745; Allen v, 
First Nat. Bank, 828. But contracts, whereby cor- 
porations render themselves liable, have been very 
frequently enforced, though they were of a nature 
not justified by their charters. In cases where a 
corporation acts beyond its corporate powers, it is 
frequently held to be estopped from setting up the 
defense of ultra vires to a contract of which it re- 
tains the fruits. In Bushnell v. Chautauqua Nat. Bk., 
10 Hun, 878; S. C., Thomp. N. B. Cas. 794, where a 
national bank had received a deposit to hold as 
collateral security for the performance of an a 
ment between certain parties, it was held that it 
was estopped from defending an action to recover 
the deposit by one of the parties who had performed 
his agreement, relying on the undertaking of the 
bank. See, also, upholding the same principle, Casey 
v. La Société de Credit Mobilier, 2 Woods, 77. Where 
the charter of a bank forbade it to take more than 
legal interest, a bill of exchange discounted at a rate 
of interest higher than legal, was held to be totally 
invalid. Chillicothe Bank v. Swayne, 8 Ohio, 257; 
Miami Export Co. v. Clark, 18 Ohio, 1; Orr v. La- 
cey, 2 Doug. (Mich.) 230. See, however, Planters’ 
Bank v. Sharp, 4 8. &M. 75. The principle of ultra 
vires has been applied in several instances to pur- 
chases of negotiable paper by national banks. In 
First National Bank v. Pierson, 1 Thomp. N. B. Cas. 
637, the purchase of a promissory note by a bank for 
speculation was held by the Supreme Court of Min- 
nesota to give no title, and a recovery could not be 
had by the bank thereon. See note to this case, at 
p. 639, where the authorities are collected and com- 
pared. See, however, National Pemberton Bank v. 
Porter, 18 Alb. L. J. 867, where a contrary doctrine 
was held by the Supreme Judicial Court of Massa- 
chusetts. 
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MORE NEGLIGENCE. 


N our last issue we reviewed some amusing cases 
of negligence concerning the animal kingdom. 

In the current (70th) volume of New York Reports 
we find a very important group of cases of negli- 
gence, illustrating the constant struggles of our 
modern courts to adapt the principles of the com- 
mon law to the customs and civilization of modern 
times. For example, the brain of Coke was never 
perplexed by the question of the comparative right 
of way of sailing vessels and steam vessels. In Lam- 
bert v. Staten Island Railroad Company, page 104, we 
find it held, that although the anchoring of a vessel 
in an unsafe and improper place is a negligent act, 
and if she is run into and injured by another vessel, 
or if persons in charge of her are injured, and the 
improper anchorage was the proximate cause of the 
injury, no action lies against the owner of the col- 
liding vessel, yet the question of anchorage is one 
of fact, and so the anchoring of a sailboat in New 
York harbor, with a light set, on a night not dark, 
and when a light can be seen for miles, at a place 
known by those in charge to be in the customary 
track of a ferry-boat, is not negligence per se; and 
it is also held, that the statutory requirement that a 
vessel at anchor in the night time shall display a 
light in her rigging at least twenty feet above her 


deck and from her taffrail, does not apply to an 
open undecked sailboat, having no rigging twenty 
feet above the place where the deck would be if it 


had one. The court said that the ferry-boat had no 
right to the exclusive use of this part of the channel. 
The case seems to be a wholesome rebuke to reck- 
less navigators of big vessels who imagine that they 
have a prescriptive monopoly of their accustomed 
track, and that humble oyster men and the like must 
stand from under. And so the widow Bridget 
Lambert was consoled for the loss of her husband, 
who was made a ‘‘moist, unpleasant body’’ by the 
bullying steamboat. 

No more had Mr. Coke any call to worry his 
intellect about tenement-houses and fire-escapes. 
In McAlpin v. Powell, page 126, it is held, that 
although it is ordinarily the duty of the landlord of 
a tenement house to keep in repair the fire-escapes 
required by statute, yet it is not incumbent on him 
to keep the platform in such repair and so guarded 
that it may safely be used by young children as a 
balcony, it not appearing that young children are 
accustomed to go there. The opinion, by Judge 
Miller, contains an interesting review of analogous 
cases, distinguishing cases where the sufferer was 
lawfully in the vicinity of the dangerous thing, as 
for example, the deserted horse and cart in the pub- 
lic highway, Lynch v. Nordin, 1 Ad. & Ell. (N. 8.) 
29, and the shutter placed against a house in the 
highway, Abbott v. McFie, 83 L. J. 177. In the 
principal case the decision was put on the ground 


that there was no license or permission, express or 
implied, nor any inducement, for the child to pass 
out of the window on to the fire-escape. The court 
refer to two turn-table cases, including that to which 
we referred last week, and of these they say: ‘‘ We 
are not now called to express an opinion as to the 
soundness of these decisions in such a case; and 
while we are not prepared to uphold them, it is 
enough to say that the facts are by no means analo- 
gous.” It seems to be a mere difference of ‘al- 
lurements” between the fire-escape and the turn- 
table. We quite agree with the expression of the 
court, that the case ‘‘ at bar is on the border line, 
and the point of difference is perhaps very close.” 
The disposition of our courts to relieve common 
carriers from the hard rule of liability imposed by 
the common law, is illustrated in Maguire v. Dins- 
more, page 410. It is here held, that where a carrier 
by contract limits his liability to a specified amount 
in case the value of goods delivered for carriage 
is not stated by the shipper, if goods of a 
greater value are so delivered, silence on the part of 
the skipper as to the real value, although there is 
no inquiry by the carrier, and no artifice to conceal 
the value or to deceive, is a legal fraud, which dis- 
charges the carrier from liability for ordinary negli- 
gence for anamount exceeding the limitation of the 
contract. This case has had an extraordinary his- 
tory, having been four times before the Court of 
Appeals. See 53 N. Y. 652; 56 id. 168; 62 id. 35. 
On the first hearing the question was merely one of 
practice, the court below, instead of granting a new 
trial, having given final judgment for the defend- 
ant, On the second hearing it was held, that the 
limitation clause did not apply to losses occasioned 
by the carrier’s negligence, and that as there was 
evidence of negligence, it was error to refuse to 
submit that question to the jury. On the third 
hearing the present doctrine was held. On the 
present hearing it appeared that the plaintiff had 
judgment for $50, the amount limited by the con- 
tract. The plaintiff appealed, and the judgment 
was affirmed. On the present argument it seems 
that appellant’s counsel made a ‘‘ sharp criticism” 
upon the opinion of Judge Folger in 62 N. Y., in 
reply to which the court are of opinion that he did 
not ‘‘ misunderstand or misapply ” the law, and the 
late Judge Allen, in delivering this opinion, dwells 
upon the familiar doctrine that “circumstances 
alter cases.” The bed of Procrustes was perhaps a 
very comfortable couch to those guests whose stat- 
ure happened to correspond to its length, but in 
law the difficulty generally consists in fitting the 
facts to the law. The law is by courtesy supposed 
to be always the same; the facts generally are dif- 
ferent. , 
Another case of negligence, which could not have 





arisen previous to this century, is Cordell v. New 
York Central & Hudson River Railroad Co., page 
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119, where it is held that a railroad corporation may 
use its own land for any legitimate purpose in the 
prosecution of its business, although such use may 
obstruct the vision of those crossing its tracks; and 
although such use may have a material bearing on 
the question of negligence on both sides, yet it can- 
not constitute an independent ground of recovery. 
The court distinguish two former cases. Of the 
Richardson case, 54 N. Y. 846, they say, “the mem- 
bers of the court differed in their reasons for the 
judgment, but it was not intended to decide the 
principle contended for in this case.” That was a 
case where defendant had erected a watch-house so 
as to obscure the view of a highway crossing, but 
had no watchman there, and was running the train 
fast; there was ample proof of care on the part of 
the injured traveller; the referee found that the 
statutory signals were observed by the defendant, 
but the noise of a neighboring waterfall prevented 
the plaintiff from hearing them. The court said, 
‘*the defendant, by its own act, caused this injury, 
in its erection of the watch-house, now not used, 
but preventing the traveller from seeing the train, 
which he otherwise might.” Two judges concurred 
in this view; another was for affirmance on the 
ground of improper speed; and another on the 
ground that on account of the obstruction to the 


view, the defendant was bound to take proper 
measures on its own premises to protect travellers on 


the highway. In the other case, the Mackay case, 
35 N. Y. 75, the obstruction was wood piled by 
defendant in the highway; this was pronounced a 
wrongful act; and the locality of the piling was 
mentioned in the principal case as a ground for dis- 
tinguishing the cases. In both the cited cases the 
opinions were delivered by Judge Peckham, and in 
the Mackay case three judges dissented. The error 
for which judgment was reversed in the principal 
case was in the charge of the judge, who ‘‘evi- 
dently intended to put the right of recovery upon 
the act of placing obstructions upon the same foot- 
ing as the failure to give necessary warning, pro- 
vided the jury should find that the placing such 
obstructions was negligent.” 

As savings banks were not in vogue in Coke’s day, 
he was saved some perplexity on that account, 
especially by not having to reconcile discordant 
opinions of his own on that subject. To illustrate, 
we turn back to the case of Allen v. Wiliiamsburgh 
Bank, 69 N. Y. 314. In the defendant’s deposit 
books, it had printed the following statement: 
‘¢The bank will use its best efforts to prevent fraud ; 
but all payments made to persons producing the de- 
posit books shall be deemed good and valid pay- 
ments to depositors respectively.” It was also 
provided that depositors could draw by sending 
written orders, together with the deposit book, and 
the bank required the depositor’s signature on the 
making of the first deposit, in a book kept by it for 





that purpose, in order to enable it to make compari- 
son. In this case, the plaintiff's wife had wrongfully 
obtained possession of his deposit book, and having 
forged his name to an order or check, received the 
money from the defendant upon it. The order and 
the signature book were produced upon the trial, 
and there was testimony that there was a manifest 
difference between the signatures. The court left it 
to the jury to say whether the defendant had used 
its ‘‘ best efforts” to detect the fraud, and a verdict 
for the plaintiff was sustained. In this decision the 
court make a praiseworthy attempt to reconcile or 
distinguish the case of Schenwald v. Metropolitan 
Savings Bank, 57 N. Y. 418, in the commission of 
appeals, In the latter case there was precisely such 
a provision printed in the deposit book as is quoted 
above. The depositor was a woman. A man pre- 
sented the book, together with an order purporting 
to be signed by her, which he indorsed, and he 
received the money. The signature to the order so 
strongly resembled the plaintiff’s, that she herself 
testified at first that she didn’t know but it was hers, 
but that she knew she never gave any such order. 
The court held that the bank was protected in the 
payment, and reversed a judgment for the plaintiff. 
They say: ‘‘If we are to pay any regard to the 
obligations of contracts, the bank should be dis- 
charged by the payment, made upon the production 
of the pass-book and order. Such is the contract 
to which the plaintiff agreed, and she must be held 
to all the consequences. It was her misfortune that 
her pass-book was purloined, or her name forged to 
an order for the payment of money, if that be, as is 
found, the real fact. The defendant was charged 
with no duty in respect to the custody of the pass- 
book; nor do I see that it was at all material to the 
defendant whether the order was a forgery or not. 
The defendant was at liberty to pay the amount of 
the deposit to any person who presented the pass- 
book; no order of the depositor was required. A 
forged order, while ordinarily of no legal effect, 
was at least equal to no order at all; so that it 
appears to me that the bank had the right to make 
the payment it did, on the simple production of the 
pass-book.” This seems like very poor logic, and 
only excused by the apparent evidence that the bank 
was not negligent, it appearing that the signature 
was so good an imitation as to make the plaintiff 
herself hesitate. This is the view taken by the 
court in the principal case, where the judge says: 
“T am compelled to say that there are some expres- 
sions in the opinion in that case, with which I can- 
not agree.” Then, after drawing attention to the 
fact that the person presenting the book was a man, 
while the depositor was a woman, the court continued, 
‘¢T do not say that the result reached by the learned 
commissioner was not a correct one upon the facts of 
that case, which appear much stronger to sustain 
him in the appeal book than in the report in 57 N. 
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Y. But with the reasoning as above noticed I can- 
not agree.” ‘‘When a person of one sex produces 
the deposit book issued to one of another sex, it 
should arrest attention and excite inquiry,” etc. 
Having thus damned the commissioner’s opinion 
with very faint praise, the learned court turn their 
attention to their own court, in the case of Appleby 
v. Erie County Savings Bank, 62 N. Y. 12. This 
ease was precisely like the principal case, except 
that interest of ‘‘best efforts” the words ‘will 
endeavor” were used, and the depositor and the 
person presenting the book were both men, and the 
latter falsely personated the former and forged his 
signature at the time of the payment, so skillfully 
as to deceive the paying teller who compared it 
with the signature book. A judgment for the 
defendant, by direction of the judge, was affirmed, 
on the ground that it did not affirmatively appear 
that the difference in the signatures was so manifest 
as to require asubmissiontothe jury. Judge Folger 
and another dissented. In the principal case Judge 
Folger gallantly stands by the decision of the court 
in the Appleby case, distinguishing it by the sexual 
circumstance alluded to, by the difference of phrase- 
ology, and by the further fact that in both cases the 
trial court had the opportunity, which the appellate 
court had not, of inspecting and comparing the sig- 
natures presented to the bank with those in the 
signature book, and thence determining whether the 
difference was sufliciently apparent to authorize a 
submission of the question of negligence to the 
jury. Is not Coke to be congratulated, that he lived 
so early in the history of jurisprudence; and is not 
his reputation fully as great as it would be if he 
lived in these days? We think we hear a unanimous 
answer in the affirmative. The truth is, Coke knew 
but little law, although he knew all there was. 

One of the drawbacks of modern civilization is 
the liability of the citizen to slip up on icy sidewalks, 
Now, Coke had no trouble in his court from people 
who wish, in the language of the hymn with which 
all lawyers are familiar, to ‘‘ make their standing 
more secure than ‘twas before they fell.” In his 
day they probably had ice, but they had no side- 
walks. Now, in Heans v. City of Utica, 69 N. Y. 
166, we find it held, that the mere fact that there is 
ice upon a city sidewalk does not necessarily estab- 
lish that it is dangerous, and that one having 
knowledge thereof, attempts to walk over it in the 
night time, does not establish negligence on his part ; 
he is simply bound to exercise such care and caution 
asaperson of ordinary prudence would exercise 
under the circumstances. In our degenerate times 
the number of icy sidewalk cases is legion, and they 
have proved one of the most slippery subjects of ad- 
judication. 

Then, again, if Essex had been in a hurry to keep 
an appointment with Elizabeth, he couldn’t possibly 
have hurt himself by trying to jump on a horse- 





car in motion, and so Coke had no difficulty with 
cases of that sort. But in Zppendorf v. Brooklyn 0. 
& N. R. R. Co., 69 N. Y. 198, we find it held that 
it is not, under all circumstances, negligence as mat- 
ter of law for a person to endeavor to get upon a 
street car while it is in motion. 

Greek fire, we know, is an ancient institution; 
whether Roman candles are, we are not aware; nor 
are we advised whether the novel victory over the 
Armada was celebrated by shooting off Roman can- 
dles in the streetsof London. Wesuspect not, how- 
ever, and that Coke’s soul consequently was un- 
troubled by any such case as Fisk v. Wait,104 Mass, 71 
There, the parties occupied opposite houses on the 
same street, and during the passing of a political 
procession, the plaintiff was injured by Roman can- 
dles discharged by the defendant from his own bal- 
cony. The defendant was mulcted in damages, and 
it was held to be no defense that the parties were 
members of the same political club, and that the 
procession was marching in response to a call of the 
club, inviting the citizens also to “illuminate and 
decorate ” their houses, but being silent on the sub- 
ject of fireworks. We are not unmindful of the 
‘* Squib” case, but that was later than Coke’s times. 

Turning now to acase which might have arisen in 
Coke’s time: in Hays v. Miller, 70 N. Y., p. 112, it 
is held, that where the circumstances are such that 
men of ordinary prudence and discretion might dif- 
fer as to the character of the act complained of, the 
question of negligence is one of fact. Here, ‘‘de- 
fendant, in an unusually dry summer season, set fire 
to various log heaps upon his fallow, adjoining the 
wood land of H., plaintiff's intestate; the fallow was 
covered with old logs, stumps, and other combusti- 
ble material, extending to the line of H.; defend- 
ant’s ground was also covered with muck, which at 
that season was itself combustible; the day before 
the fire was set there had been a heavy shower, and 
at the time it looked like rain; but it came off dry 
and hot, and a wind springing up, in spite of all due 
exertions on the part of the defendant and his em- 
ployees, the fire extended to plaintiffs’ lands.” These 
facts were held to warrant a recovery by plaintiff. 
The court said, ‘‘if the question were before us as 
matter of fact, we might come to a conclusion dif- 
ferent from that reached by the referee,” but little 
good did this to the defendant. We said sucha 
case might have occurred in Coke’s time, but possi- 
bly it might not occur in Scotland at any time, for 
there, as Shakespeare sings, “ the rain it raineth ev- 
ery day.” 


> 


TENANCIES FROM YEAR TO YEAR. 
N the case of Loughran v. Smith, decided by the 
Court of Appeals on November 12th last, the court 
held that a tenant of premises who had entered un- 
der a void written agreement for lease for a term of 
years, by which instrument an annual rent, payable 
monthly, had been reserved, and who had occupied 
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fora period of two years and three months, paying 
rent monthly at the rate so reserved, became a tenant 
from year to year. See ALBANY LAW JOURNAL, Dec. 
21, 1878, p. 497. In the memorandum report of case of 
People v. Botsford, 47 N. Y. 666, the court is said to 
have decided in that case that a tenant in possession, 
under a parol agreement void by the statute of frauds 
who has occupied for a year, paying the rent monthly, 
is a tenant from month to month. This decision has 
been followed in Geiger v. Brown, 6 Daly, 506. 

While the case of People v. Botsford is reported in 
a somewhat vague manner, a comparison of it with 
Loughran v. Smith appears to lead to the conclusion that 
the reservation or payment of an annual rent is the 
circumstance upon which the existence of a tenancy 
from year to year depends where the tenant’s occupa- 
tion has commenced under a void agreement. See, 
also, Reeder v. Smith, 70 N. Y. 180, and compare 
with Prindle v. Anderson, 19 Wend. 391. : 

Such seems to be the conclusion to be deduced from 
the English decisions. Roev. Lees,2 W. Bl. 1171; 
Richardson v. Langridge, 4 Taunt. 128; Right v. 
Darby, 1T. R. 159; Kemp v. Darrett,3 Campb. 510; 
King v. Inhabitants, 7 B. & C. 551. Although the 
circumstance of an annual rent has not always been 
expressly insisted on by English judges (see Tooker v. 
Smith, 1 H. & N. 732), and has been quite disre- 
garded by some American courts. Hanchett v. Whit- 
ney, 2 Aik. (Vt.) 240; Squires v. Huff, 3 Marsh. (Ky.) 
17; Dew v. Humphries, 3 Ired. L. (N. C.) 562. 

That tenancies from year to year resulting from oc- 
cupancy under a void contract exist in this State, be- 
ing decided by the highest court, such must be deemed 
to be law of New York. 

Yet if we refer to the reasoning on which these 
tenancies were originally sustained, a plausible argu- 
ment might perhaps be made that they were abolished 
by the Revised Statutes. 

It was held in an old English case that a demise 
habendum de anno in annum et sic ultra quamdiu am- 
bibus partibus placeret although by parol was not void 
under the Statute of Frauds, though for more than 
three years because no term above three years was 
ever subsisting at the sametime. Legg v. Strudwick, 
2 Salk. 414. See Doe v. Smaridge, 7 Q. B. 957. 
The English Statute, it will be remembered, contains 
an exception in favor of leases not exceeding the 
term of three years. ‘ The plain inference is that but 
for the exception in the statute the lease in that case”’ 
(Legg v. Strudwick) ‘* would have been held a lease at 
will only.” Ellis v. Paige, 1 Pick. 43. See, also, 
Howard v. Merriam, 5 Cush. 563. 

** Such executory contract’ (a lease fora year and 
so from year to year as long as it should please both 
parties) ‘‘ is not void by the Statute of Frauds though 
for more than three years because there is no term for 
above two years ever existing at the same time.” 
Sherwood v. Phillips, 13 Wend. 479. 

Section 60f chapter VII, Part II, Title I, of the New 
York Revised Statutes, as reported to the Legislature 
by the revisers, contained an exception in favor of 
“leases not exceeding three years.’’ See Reviser’s 
notes. But the Legislature altered the exception so 
that the section as enacted reads: ‘‘ No estate or in- 
terest in lands other than leases for a term not exceed- 
ing one year * * shall hereafter be created * * 
unless by act or operation of law or by a deed or 
conveyance in writing, etc.”’ 

Tenancies from year to year, such as are now under 





consideration, are certainly not under this section es- 
tates or interests created ‘‘by act or operation of 
law.”’ Benjamin v. Benjamin, 5 N. Y. 383; Jackson 
v. Harsen, 7 Cow. 323. 

How then can a tenant entering under a lease void 
by this statute become a tenant from year to year? 
It is clear that such a tenant acquires after the termi- 
nation of the first six months of his occupancy an in 
terest exceeding one year, since if the first six months 
of the occupancy expire without notice from either 
party the tenancy endures for at least one year and 
six months thereafter. 

A tenancy from year to year is a tenancy at will — 
a tenancy at will from year to year. Agard v. King, 
Croke Eliz. 775; Pope v. Garland, 4 Y. & C. 394; 
Doe v. Wood, 14 M. & W. 682; Phillips v. Covert, 7 
Johns. 1. The rule that the will could only be de- 
termined on six months’ or a half year’s notice given 
before the end of a year was arule adopted by the 
courts according to their notions of what was just and 
convenient. Roe v. Lees, 2W. Bl. 1171; Timmins 
v. Rawlinson, 3 Burr. 1603. See opinion of Putnam, 
J.,in Ellis v. Paige, reported in note 2 Pick. 71. 
But the New York Revised Statutes provide that 
‘* Wherever there is a tenancy at will or by sufferance 
created by the tenant’s holding over his term or other- 
wise, the same may be terminated by the landlord’s 
giving one month’s notice in writing.”’ 1R.8., Part 
II, c. 1, t. 4,87. Can the landlord be required under 
any circumstances to give a longer notice? 

It is perhaps possible to argue on a comparison of 
the abstract of decision in Loughran v. Smith with the 
case of People v. Botsford, that in favor of the land- 
lord the tenancy is to be deemed a tenancy at will 
terminable ona month’s notice, but against the tenant 
as a tenancy from year to year. 

But it is scarcely probable that the court will estab- 
lish such a rule. See Cooke v. Neilson, Brightly’s N. P. 
463. It does not appear to have been in the mind 
of the learned judge who speaks of a certain agree- 
ment as operating *‘ under the statute as a lease from 
year to year”? (Lounsberry v. Snyder, 31 N. Y.; see 
p. 517), and there seems to be difficulty in perceiving 
how its operation could be so regulated as not to be 
most inequitable. Cc. W. 8. 

New York, January 9th, 1879. 

——_>—__—_ 
CERTAIN POWERS UNDER THE FEDERAL 
CONSTITUTION. 


F a system of government were devised by more 
than human intelligence, said Chief Justice Mar- 

shall, it would not be effectual if the means were not 
adequate to the power. And thus the Constitution 
provides that Congress shall have power to make all 
laws which shall be necessary and proper for carrying 
into execution the powers vested by it in the govern- 
ment. 

Four classes of powers properly exist in the United 
States: Those which belong exclusively to the na- 
tional government; those which belong to the States; 
those which may be exercised concurrently and inde- 
pendently by both; and those which may be exercised 
by the States, but only with the consent, express or 
implied, of Congress. 

The powers incorporated in the Federal Constitu- 
tion were naturally the offspring of much discussion 
in the conventions of the States, for they involved 
elements of peace, of war, of prosperity, and of repub- 
lican liberty itself. 
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As under the articles of confederation, the Congress 
represented the States, and not the people, and their 
acts operated on the States, not on the individual, 
under the Constitution that system was to be changed. 

The powers of national government were not dele- 
gated to it by the several States, regarding those 
States simply as organized governments, but were 
delegated by the whole people, and thus the people 
became and are the ultimate source of all power.* 

Some of the provisions of the Constitution indicate 
—which was the fact—that certain States were jealous 
of their inherent sovereignty, and wanted express 
guaranties of it in the instrument; in fact some of the 
States were opposed to a national government. 

The first amendment, securing the right of the peo- 
ple peaceably to assemble, and to petition the govern- 
ment for a redress of grievances, while it would seem 
to be supererogatory, was occasioned by apprehensions 
that, the government being paramount and the States 
subordinate, the time might come when the people 
would be required authoritatively to show that they 
possessed such right.+ This privilege was exercised 
by New Hampshire at the outbreak of the war of 1812; 
and also by the celebrated Hartford convention. The 
same apprehensions occasioned the ninth amend- 
ment. 

The tenth amendment, as proposed by Massachusetts 
und New Hampshire, in 1789, relative to the powers 
uot delegated, had the word ‘expressly ’’’ before the 
words “prohibited by it to the States,’’ which shows 
the existence of certain fears. + 

As to the mode of electing the President and Vice- 
President in accordance with the twelfth amend- 
ment, which was the most important of the amend- 
ments, some of the deputies feared that under the 
former plan of elections, ambition would have a direct 
and inviting object for its operation. Mr. James Wil- 
son, an able member of the convention, was earnest 
in his advocacy of having asingle magistrate, as giving 
more energy and responsibility to the office; while 
other delegates questioned the propriety of such a 
plan. 

Mr. Hamilton, it is known, was willing that the 
President should hold his place during good beha- 
vior. § 





* Pomeroy on Const. Law, §8§ 28-29. 

+ This amendment was not intended to limit the powers 
of the State governments in respect to their own citizens, 
but to operate upon the national government alone. 
United States v. Cruikshank, 8. C., U. 8., October 3, 1875. 

Milton’s Areopagitica, from Euripides, reads: 

“This is true liberty, when free born men 
Having to advise the public may speak free, 
Which he who can, and will, deserves high praise ; 
Who neither can nor will, niay hold his peace, 
What can be juster in a State than this? 

See Dr. Lieber’s Political Ethics on this class of conven- 
tions, part II, p. 467. 

+ By the act ratifying the Constitution, some States de- 
clared that powers not expressly delegated should be re- 
served to the States. Massachusetts used the words ‘“ex- 
pressly delegated.”” South Carolina said ‘‘not expressly 
relinquished.”” New Hampshire said ‘*not expressly and 
particularly delegated.” Virginia said “every power not 
granted thereby, remains with them.” New York said 
“every power, jurisdiction and right, which is not by the 
said Constitution clearly delegated.”’ North Carolina said 
“not by this Constitution delegated to the Congress.” 
Rhode Island used the term “clearly delegated.” 

§ Madison papers, Vol. III, appendix, plan of a Constitu- 
tion proposed by Mr. Hamilton, see art. IV. 





The result of the election of 1802, when the contest 
was between Mr. Jefferson and Mr. Burr, showed an 
equal number of electoral votes and the choice went 
to the House—although no question was then raised 
as to the validity of the votes—but the excitement in- 
cident to it, resulted in the adoption of the twelfth 
amendment, which, while it was apparently adopted 
to remedy certain defects in the system, totally failed 
to change the original provision as to counting the 
electoral votes. * 

It is interesting to observe that, at the beginning of 
the second century of American independence, a 
grave constitutional question arose respecting the 
count of the electoral vote. A question which gave 
rise to the electoral bill, in 1876, which was devised by 
Congress as a proper means of adjusting the difficulty, 
and allaying popular excitement. And thus, by leg- 
islation was supplied what seems to have been left un- 
toucbed by the framers of the organic law. 

Implied powers, so called, have frequently been ex- 
ercised under our government; in fact, no Constitu- 
tion can, in the nature of things, provide in express 
terms for every contingency which may arise in an or- 
ganism so complex as our own; it ought to exercise 
the authority naturally flowing from it. A Constitu- 
tion, to contain an accurate detail of all the subdi- 
visions of which its great powers will admit, says a 
distinguished publicist, and of all the means by which 
they may be carried into execution, would partake of 
the prolixity of a legal code, and could scarcely be em- 
braced by the human mind; it would probably never 
be understood by the public. 

The right of eminent domain is inherent in every 
government. For all purposes required by the Con- 
stitution, this ‘right exists in the United States, inde- 
pendent of any consent of the State in which the land 
lies.+ 

In the acquisition of the territory by treaty, which 
comprised the States of Louisiana and Florida, while 
not strictly within the letter of the Constitution, as to 
the jadmission of new States, Mr. Jefferson took the 
broad constitutional position that the power was a co-~ 
incident of sovereignty and therefore permissible.t 

So, the establishment of the United States Bank, 
the constitutionality of which was definitely settled 
by the Supreme Court, was under the implied powers. 
If the end be within the scope of the instrument all 
the means appropriate to that end and not prohibited 
by it ought to be legally employed to carry it into 
effect. 

Questions upon the suspension of the writ of habeas 
corpus, under certain circumstances, may arise out of 
co-incident powers. 

The Alien and Sedition laws of 1798 may also be 
classed as arising under the implied authority of the 

* See Madison papers, Vol. 3, p. 1486. 

+ Kohl v. The United States, 91 U. 8. 366. 

¢ Territory is acquired in three modes : by conquest, by dis- 
covery and by purchase. It is the general right of society to 
prescribe rules by which property may be acquired and pre- 
served. Johnson v. McIntosh, 8 Wheat. 543. In the treaty 
of 1793, made by the United States with Great Britain, she re- 
linquished all her claim to the government, proprietary and 
territorial rights, and every part, in and to the territory of her 
former colonies. 

On these several subjects, see Madison Papers, vol. 2, pp. 
1240, 1241; The Cherokee Nation v. The State of Georgia, 5 
Pet. (S. C.)1; Worcester v. Georgia, 6 Pet. 515; United States 
v. Hayward, 2 Galli. 485; United states v. Perchman, 7 id, 
86 ; Const., art. IV, §3 ; Kohl v. United States, 91U. 8. 266, 
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Constitution. Another incidental power claimed and 
exercised by the government is, to create a priority of 
payment in its favor, in case of death or insolvency of 
a debtor.* 

The power vested in Congress to “regulate com- 
merce,” has given rise to several important adjudica- 
tions as to the true construction of that clause. It is 
a power without limitation. To regulate commerce, 
is to prescribe rules by which it shall be governed; the 
conditions on which it shall be conducted; to deter- 
mine how far it shall be free and untrammelled; how 
far burdened by duties and imposts, and how far pro- 
hibited. 

In a case arising under the Steamboat Laws of New 
York, it was held that the term ‘‘ commerce” com- 
prehended navigation; and the power to ‘‘ regulate” 
extends as well to vessels employed in carrying pas- 
sengers as to those used in transporting goods; and to 
vessels navigated by steam as by sails.+ 

In Mr. Madison’s letter on the tariff, he assumes 
that the clause to ‘‘ regulate commerce” includes not 
only the mode of carrying on commerce, but the 
terms on which it shall be carried on. Under the 
Embargo Act of 1807 — which prohibited exportations 
from the United States—a case of much interest 
arose against the Brigantine William. The act was 
held to be within the purview of leg‘slative authority ; 
and that the power of Congress was sovereign as 
to commercial intercourse, and therefore constitu- 
tional. + 

A “duty on tonnage,’’ within the meaning of the 
Constitution, which prohibits the States from levying 
a tax, has been construed, as a duty levied on a vessel 
according to the tonnage or capacity, without refer- 
ence to where her owner resides. It is a tax on the 
boat as an instrument of navigation and not a tax on 
the property of a citizen of the State. Nearly all the 
European States, for centuries, have been in the habit 
of levying a tax upon vessels entering their ports. The 
evident intention of the framers of the Constitution 
was to make commerce free between the several 
States, and to prohibit them from interfering with 
foreign commerce. 

The pardoning power is vested in the President; but 
it has been held that such power does not include the 
power to restore property which has been forfeited to 
the government; that such power inheres in Congress, 
under the general right to dispose of it. 

The courts have construed the word “ pardon,” un- 
der our Constitution, according to the signification 
it had in England when our government was formed. 

The President has the right jure belli, to institute a 
blockade of ports in possession of States in rebel- 
lion.$ 

These several citations on some of the important 
questions which have arisen under the Federal Con- 
stitution, with our comments, we trust will be in some 
respects interesting to our readers. 

Joun F. BAKER. 





* Several acts of Congress on this general subject were 
passed between 1789 and 1799 

+ Gibbons v. Ogden, 9 Wheat. 189. The term ‘“‘commerce,” 
as employed in section 8, article I, of the Constitution, is not 
limited to an exchange of commodities only, but includes as 
well ‘“‘intercourse”’ with foreign nations and between the 
States. People v. Raymond, 34 Cal.; 8 Am. L. Reg. 118. 

¢ See Mr. Bayard’s speech on the Embargo. 2 Am. El. 80. 

§ Claimants of Schoongr Brilliant v. The United States, 2 
Am. L. Reg. 334. 





STATE LAWS IMPAIRING CONTRACT OBLI- 
GATIONS. 


SUPREME COURT OF THE UNITED STATES, OCTOBER 
TERM, 1878. 


NORTHWESTERN FERTILIZING Co., plaintiff in error, v. 
VILLAGE OF HyDE PARK. 


MunicipalLordinance forbidding corporation maintain- 
ing nuisance necessarily resulting from exercise of 
charter powers, valid.—A charter authorized a cor- 
poration which had an existence for the term of fifty years 
to manufacture and convert dead animals into an agricul- 
tural fertilizer, and to establish works for the purpose in 
a specified place, which was su uently included within 
the corporate limits of a village. eld, that an ordinance 
peeee in pursuance of its charter by the village, for- 

idding carrying on, within its limits, an unwholesome busi- 
ness, was not unconstitutional as impairing the obligation 
of a contract, although its enforcement interfered with the 
business of the corporation. 


N error to the Supreme Court of the State of IIli- 

nois. The opinion states the case. 

Mr. Justice SWAYNE delivered the opinion of the 
court. 

This case was brought here by a writ of error to the 
Supreme Court of the State of Illinois. 

The alleged ground of our jurisdiction is, that the 
record presents a question of Federal jurisprudence. 
A brief statement of the facts will be sufficient for the 
purposes of this opinion. 

The plaintiff in error was incorporated by an act of 
the Legislature, approved March 8, 1867. The act de- 
clared that the corporation should ‘have continued 
succession and existence for the term of fifty years.” 
The fourth and fifth sections are as follows: 

“Sec. 4. Said corporation is hereby authorized and 
empowered to establish and maintain chemical and 
other works at the place designated herein, for the 
purpose of manufacturing and converting dead ani- 
mals and other animal matter into an agricultural fer- 
tilizer, and into other chemical products, by means of 
chemical, mechanical, and other processes. 

‘*Sec. 5. Said chemical works shall be established 
in Cook county, Illinois, at any point south of the 
dividing line between townships thirty-seven and 
thirty-eight. Said corporation may establish and 
maintain depots in the city of Chicago, in said county, 
for the purpose of receiving and carrying off from and 
out of the said city, any and all offal, dead animals, 
and other animal matter, which they may buy or 
own, or which may be delivered to them by the city 
authorities and other persous.”’ 

The company organized pursuant to the charter. 
Its capital stock is two hundred and fifty thousand 
dollars, all of which has been paid up and invested in 
its business. 

It owns ground and has its receiving depot about 
three miles from Chicago. The cost of both exceeded 
fifteen thousand dollars. Thither the offal arising 
from the slaughtering in the city was conveyed daily. 
The chemical works of the company are in Cook 
county, south of the dividing line of townships thirty- 
seven and thirty-eight, as required by the charter. 
When put there, the country around was swampy and 
nearly uninhabited, giving little promise of further 
improvement. They are within the present limits of 
the village of Hyde Park. The offal procured by the 
company was transported from Chicago to its works 
through the village by the Pittsburg, Fort Wayne, 
and Chicago railroad. There was no other railroad 
by which it could be done. The court below, in its 
opinion, said: 
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“ An examination of the evidence in this case clearly 
shows that this factory was an unendurable nuisance 
to the inhabitants for many miles around its location ; 
that the stench was intolerable, producing nausea, 
discomfort, if not sickness, to the people; that it de- 
preciated the value of property and was a source of 
immense annoyance. It is, perhaps, as great a nui- 
sance as could be found or even created. Not affect- 
ing as many persons as if located in or nearer to the 
city, but as intense in its noisome effects as could be 
produced. And the transportation of this putrid ani- 
mal matter through the streets of the village, as we 
infer from the evidence, was offensive in a high degree 
both to sight and smell.”’ 

This characterization is fully sustained by the testi- 
mony. 

In March, 1869, the charter of the village was revised 
by the Legislature, and the largest powers of police 
and local government were conferred. The trustees 
were expressly authorized to ‘define or abate nui- 
sances which are, or may be, injurious to the public 
health,” to compel the owner of any grocery-cellar, 
tallow-chandler shop, soap factory, tannery, or other 
unwholesome place, to cleanse or abate such place, as 
might be necessary, and to regulate, prohibit, or 
license breweries, tanneries, packing-houses, butcher- 
shops, stock-yards, or establishments for steaming 
and rendering lard, tallow-offal, or other substances, 
and all establishments and places where any nauseous, 
offensive, or unwholesome business was carried on. 
The sixteenth section contains a proviso that the 
powers given should not be exercised against the 
Northwestern Fertilizing Company until after two 
years from the passage of the act. This limitation 
was evidently a compromise by conflicting parties. 

On the 5th of March, 1867,a prior act, giving sub- 
stantially the same powers to the village, was approved 
and became a law. This act provided that nothing 
contained in it should be construed to authorize the 
officers of the village to interfere with parties en- 
gaged in transporting any animal matter from Chi- 
cago, or from manufacturing it into a fertilizer or 
other chemical product. The works here in question 
were in existence and in operation where they now 
are before the proprietors were incorporated. 

After the last revision of the charter the munici- 
pality passed an ordinance whereby, among other 
things, it was declared that no person should transport 
any offal or other offensive or unwholesome matter 
through the village, and that any person employed 


upon any train or team conveying such matter should, 


be liable to a fine of not less than five nor more than 
fifty dollars for each offense; and that no person should 
maintain or carry on any offensive or unwholesome 
business or establishment within the limits of the vil- 
lage, nor within one mile of those limits. Any person 
violating either of these provisions was subjected toa 
penalty of not less than fifty nor more than two hun- 
dred dollars for each offense, and to a like fine for each 
day the establishment or business should be continued 
after the first conviction. 

After the adoption of this ordinance, and the expi- 
ration of two years from the passage of the act of 
1869, the appellant continued to transport offal through 
the village as before. Notice was thereupon given to 
the appellant that the ordinance would be enforced. 
This having no effect, thereafter, on the 8thof Janu- 
ary, 1873, the village authorities caused the engineer 
and other employees of the railway company, who 








were engaged in carrying the offal through the village, 
to be arrested and tried for violating the ordinance. 
They were convicted and fined each $50. This bill was 
thereupon filed by the appellant. It prays that 
further prosecutions may be enjoined, and for general 
relief. The Supreme Court of the State, upon appeal, 
dismissed the bill. 

The plaintiff in error claims that it is protected by 
its charter from the enforcement against it of the or- 
dinances complained of, and that its charter is a con- 
tract within the meaning of the contract clause of the 
Constitution of the United States. Whether this is 
80 is the question to be considered. 

The rule of construction in this class of cases is that 
it shall be most strongly against the corporation. 
Every reasonable doubt is to be resolved adversely. 
Nothing is to be taken as conceded but what is given 
in unmistakable terms, or by an implication equally 
clear. The affirmative must be shown. Silence is ne- 
gation, and doubt is fatal to the claim. This doctrine 
is vital to the public welfare. It is axiomatic in the 
jurisprudence of this court. It may be well to citea 
few cases by way of illustration. 

In Christ’s Hospital v. The County of Philadelphia, 
24 How. 301; in Tucker v. Ferguson, 22 Wall. 574, and 
in the West Wisconsin R. R. v. The Supervisors, 93 U. 
S. 595, property had been expressly exempted for 
atime from taxation. Taxes were imposed contrary 
to the terms of the exemption in each case. The cor- 
porations objected. This court held that the promised 
forbearance was only a bounty or gratuity, and that 
there was no contract. In the Providence Bank v. 
Billings, 4 Pet. 514, the bank had been incorporated 
with the powers usually given to such institutions. 
The charter was silent as to taxation. The Legisla- 
ture imposed taxes. ‘‘ The power to tax involves the 
power to destroy.’’ McCulloch v. Maryland, 4 Wheat, 
434. The bank resisted and brought the case here for 
final determination. This court held that there was 
no immunity, and that the bank was liable for the 
taxes as an individual would have been. There is the 
same silence in the charter here in question as to tax- 
ation and as to liability for nuisances. Can exemption 
be claimed as to one more than the other? Is not the 
case just cited conclusive as to both? 

Continued succession is given to corporations to pre- 
vent embarrassment arising from the death of their 
members. One striking difference between the arti- 
ficial and a natural person is that the latter can do any 
thing not forbidden by law, while the former can do 
only what is so permitted. Its powers and immuni- 
ties depend primarily upon the law of its creation. 
Beyond that it is subject, like ,individuals, to the will 
of the law-making power. 

If the intent of the Legislature, touching the point 
under consideration, be sought in the charter and its 
history, it will be found to be in accordance with the 
view we have expressed as matter of law. Three days 
before the charter of the plaintiff in error became a 
law the Legislature declared that the power of the 
village as to nuisances should not extend to those en- 
gaged in the business to which the charter relates. 
The subject must have been fully present to the legis- 
lative mind when the company’s charter was passed. 
If it were intended the exemption should be invio- 
lable, why was it not put in the company’s charter as 
well as in that of the village? The silence of the 
former, under the circumstances, is a pregnant fact. 
In one case it was doubtless known to all concerned that 
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the restriction would be irrepealable, while in the other 
that it could be revoked at any time. In the revised vil- 
lage charter of 1869 the exemption was limited to two 
years from the passage of the act. This was equiva- 
lent to a declaration that after the lapse of the two 
years the full power of the village might be applied to 
the extent found necessary. Corporations in such 
cases are usually prolific of premises, and the Legisla- 
ture was willing to await the event for the time named. 

That a nuisance of a flagrant character existed, as 
found by the court below, is not controverted. We 
cannot doubt that the police power of the State was 
applicable and adequate to give an effectual remedy. 
That power belonged to the States when the Fed- 
eral Constitution was adopted. They did not sur- 
render it, and they all have it now. It extends to 
the entire property and business within their lo- 
cal jurisdiction. Both are subject to it in all proper 
cases. It rests upon the fundamental principle that 
every one shall so use his own as not to wrong and 
injure another. To regulate and abate nuisances is 
one of its ordinary functions. The adjudged cases 
showing its exercise where corporate franchises were 
involved are numerous. 

In Coates v. The Mayor and Aldermen of the City of 
New York, 7 Cow. 585, a law was enacted by the Leg- 
islature of the State, on the 9th of March, 1813, which 
gave to the city government power to pass ordinances 
regulating, and, if necessary, preventing, the inter- 
ment of dead bodies within the city, and a penalty of 
$250 was authorized to be imposed for the violation of 
the prohibition. On the 7th of October, 1823, an or- 
dinance was adopted forbidding interments or the de- 
positing of dead bodies in vaults in the city south of a 
designated line. A penalty was prescribed for its vio- 
lation. The action was brought to recover the pen- 
alty for depositing a dead body in a vault in Trinity 
church-yard. A plea was interposed setting forth 
that the locas in quo was granted by the king of Great 
Britain, on the 6th of May, 1697, to a corporation by 
the name of the *‘ Rector and Inhabitants of the City of 
New York in Communion with the Protestant Episco- 
pal Church of England,’ and their successors forever, 
as aud fora church-yard and burying place, with the 
rights, fees, etc.; that immediately after the grant 
the land was appropriated and thenceforward was 
used as and for a cemetery for the interment of dead 
bodies; that the rector and wardens of Trinity Church 
were the same corporation, and that the body in 
question was deposited in the vault in the church- 
yard by the license of that corporation. A general 
demurrer was filed, and the case was elaborately ar- 
gued. 

The validity of the ordinance was sustained. The 
court held that ‘‘the act under which it was passed 
was not unconstitutional, either as impairing the ob- 
ligation of contracts, or taking property for public use 
without compensation, but stands on the police power 
to make regulations in respect to nuisances.”’ It was 
said : 

“ Every right, from absolute ownership in property 
down to a mere easement, is purchased and holden 
subject to the restriction that it shall be so exercised 
as not toinjure others. Though at the time it be re- 
mote and inoffensive, the purchaser is bound to know 
at his peril that it may become otherwise by the resi- 
dence of many people in its vicinity, and that it must 
yield to by-laws and other regular remedies for the 
suppression of nuis#nces. 





In such cases prescription, whatever the length of 
time, has no application. Every day’s continu- 
ance is a new offense, and it is no justification that 
the party complaining came voluntarily within its 
reach. Pure air and the comfortable enjoyment of 
property are as much rights belonging to it as the 
right of possession and occupancy. If population, 
where there was none before, approaches a nuisance, 
it is the duty of those liable at once to put an end to 
it. Brady v. Weeks, 3 Barb. (S. C.) 157. 

The Legislature of Massachusetts, on the Ist of Feb- 
ruary, 1827, incorporated the ‘* Boston Beer Com- 
pany,” ‘‘for the purpose of manufacturing malt liq- 
uors in all their varieties in the city of Boston,” etc. 
By an act of June, 1869, the manufacture of malt 
liquors to be sold in Massachusetts, and brewing and 
keeping them for sale, were prohibited under penal- 
ties of fine and imprisonment and the forfeiture of the 
liquors to the Commonwealth. In The Boston Beer 
Company v. The Commonwealth, the Supreme Court of 
Massachusetts held that ‘* the act of 1869 does not im- 
pair the obligation of the contract contained in the 
charter of the claimant, so far as it relates to the sale 
of malt liquors, but is binding on the claimant to the 
same extent as on individuals. 

“The act is in the nature of a police regulation in 
regard to the sale of acertain article of property, and 
is applicable to the sale of such property by indi- 
viduals and corporations, even where the charter of 
the corporation cannot be altered or repealed by the 
Legislature.”’ 

This court unanimously affirmed that judgment. In 
our opinion, Mr. Justice Bradley, speaking for the 
court, said: ‘“* Whatever differences of opinion may 
exist as to the extent and boundaries of the police 
power, and however difficult it may be to render a sat- 
isfactory definition of it, there seems to be no doubt 
that it does extend to the protection of the lives, 
health and property of the citizens, and to the preser- 
vation of good order and the public morals.’’ The 
judgment here was placed also upon another ground. 

This case is not yet reported. 

Perhaps the most striking application of the police 
power is in the destruction of buildings to prevent 
the spread of a conflagration. This right existed by 
the common law, and the owner was entitled to no 
compensation. 2 Kent's Com, 339 (marg. paging), and 
notes Land aand b. In some of the States it is regu- 
lated by statute. Russel v. The Mayorof New York, 
2 Denio, 461; Amer. Print Works v. Lawrence, 3 Zabr. 
591. 

In the case before us it does not appear that the 
factory could not be removed to some other place 
south of the designated line, where it could be oper- 
ated, and where offal could be conveyed to it from the 
city by some other railroad, both without rightful ob- 
jection. The company had the choice of any point 
within the designated limits. In that respect there is 
no restriction. 

The charter was a sufficient license until revoked, 
but we cannot regard it as a contract guaranteeing, in 
the locality originally selected, exemption for fifty 
years from the exercise of the police power of the 
State, however serious the nuisance might become in 
the future, by reason of the growth of population 
around it. The owners had no such exemption before 
they were incorporated, and we think the charter did 
not give it to them. 

There is a class of nuisances designated ‘‘ legalized.” 
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These are cases which rest for their sanction upon 
the intent of the law under which they are created, 
the paramount power of the Legislature, the principle 
of “the greatest good of the greatest number,” and 
the importance of the public benefit and convenience 
involved in their continuance. The topic is fully dis- 
cussed in Wood on Nuisances, chap. 23, p. 781. See, 
also, 4 Wait’s Actions and Defenses, 728. This case 
is not within that category. We need not, therefore, 
consider the subject in this opinion. 

The decree of the Supreme Court of Illinois is af- 
firmed. 

Mr. Justice Field was not present at the argument 
of this case and took no part in its decision. 

—_—_>__—_——_ 

ASSUMPTION OF MORTGAGE BY VENDEE. 
SUPERIOR COURT OF MARION COUNTY, INDIANA, IN 
GENERAL TERM, DECEMBER, 1878. 

MANSUR V. BARTHOLOMEW. 


Defense.—In foreclosure, where plaintiff seeks to hold vendee 
upon aclause in his deed in which he assumed to pay a 
note secured by mortgage, the action against the vendee is 
upon the contract of assumption, and not upon the note. 
In such action the vendee may set up any defense he may 
have, or which his vendor might have had. 





CTION of foreclosure. The facts appear in the 
opinion. 

Exuiorr, J. Green & Bartholomew executed a 
note negotiable by the law merchant, to J. E. Downey, 
and at the same time executed to Downey a mortgage 
to secure its payment. The real estate was sold by 
Green & Bartholomew to Thomas Davis, and in the 
conveyance to Davis was written a clause assuring 
and agreeing to pay ‘the note with interest accrued 
and to accrue thereon.’’ Mansur, the plaintiff, became 
the owner in good faith, for a valuable consideration, 
and before maturity, of the note which Davis had as- 
sured and agreed to pay. 

Davis, in his answer, alleges that the note was given 
to secure to Downey a part of the purchase-money of 
the real estate conveyed to him, that Downey had 
conveyed to Green & Bartholomew with general cove- 
nants of warranty, and that Green & Bartholomew 
conveyed it to Davis by warranty deed, except as to 
the mortgage executed by Green & Bartholomew to 
Downey. 

It is further alleged in defendant’s answer, that there 
was a breach of the covenant of warranty, in that, at 
the time of the conveyance to Green & Bartholomew, 
there was an outstanding mortgage, that on this mort- 
gage a decree of foreclosure was obtained, the real 
estate sold, and that Davis. by virtue of such sale, has 
been evicted from the said real estate. 

To this answer a demurrer was addressed and over- 
ruled, and exception taken. The question for our con- 
sideration arises upon this ruling. 

Counsel for plaintiffs argue that the party who as- 
sumes to pay a mortgage executed by his vendor takes 
the place of the vendor, and is not entitled to make 
any other defense than such as the vendor might have 
made. Starting from this proposition (for in a con- 
densed form this is the substance of appellant’s first 
position), the counsel argue that as Green & Bartholo- 
mew could not have defended against the note in the 
hands of a bona fide holder, neither can Davis, their 
grantee. We are referred to several cases, among 
these Josslyn v. Edwards, 57 Ind. 212. We do not un- 
derstand this case as deciding that one who assumes 





to pay a pre-existing mortgage, to be liable on the 
notes secured by the mortgage. What we do under- 
stand it to decide is, that if one assumes to pay and 
does not pay, he is liable on his contract of assump- 
tion. Weare also cited to Calvo v. Davis, 8 Hun, 222, 
where it is held that if time of 'payment be extended 
to the party who assumes that the original debtor is 
discharged; whether this be good law or not we need 
not decide, but good or bad, it does not apply to the 
case under consideration, for here the question is 
whether the party is or is not liable on the original 
note. It may well be, as held in Calvo v. Davis, that 
the original debtur stands as surety for the one who 
assumes, for this relation would grow out of the con- 
tract of assumption, and would not necessarily require 
that the party who assumes should be held in the same 
manner and to the same extent as if he had signed or 
indorsed the original note. 

The fallacy which pervades this argument is: as- 
suming that the contract of assumption is the same 
thing as executing or indorsing a negotiable promis- 
sory note. It is true that it is decided, and rightly, 
in Josslyn v. Edwards, that the party who assumes is 
bound to pay the note according to its tenor, and, 
therefore, bound to pay the rate of interest therein 
specified, and attorney’s fees, and also to pay without 
relief from valuation or appraisement laws. 

He is bound to do this because he contracted to do 
it, bound on his contract, but not as the maker or in- 
dorser of a negotiable note. 

We are also referred to Carpenter v. Longan, 16 
Wall. 271, where it was held that a mortgage securinga 
negotiable promissory note was protected to the same 
extent as the note itself in the hands of a bona fide 
holder. This doctrine has been much questioned, and 
a recent decision of our own Supreme Court seems to 
indicate a different ruling, but as we have decided in 
several cases, we think Carpenter v. Longan lays 
down a correct rule. The law as declared in Carpenter 
v. Longan does not, however, apply to the facts of 
this case;there is indeed not the slightest analogy 
between the two. Here Davis undertakes with Green 
& Bartholomew to pay a designated note. Mansur 
secures his rights through Downey, and Downey his 
through, and by virtue of, the contract of Davis with 
Green & Bartholomew, and not becanse Davis signed 
or indorsed a negotiable note, or executed a mortgage 
to secure one. True, the note which Davis agreed 
with Green & Bartholomew to pay was negotiable, but 
the contract which binds him is the contract written 
in the deed accepted by him, and Mansur can only 
recover on that contract. Downey’s recovery as 
against Davis, supposing him to have been entitled to 
a recovery, could not have been upon the note, but 
upon the contract of assumption. 

The rights all grow out of that contract, it affords 
the measure — and the only measure — of right and its 
correlative liability. 

There is still another reason why Carpenter v. Lon- 
gan cannot be deemed applicable to such acase as the 
present. Davis is not seeking to defeat a foreclosure 
of the mortgage; he is simply endeavoring to prevent 
a personal liability from being fastened upon him. 
There is no attempt to question the validity of the 
mortgage, nor to impair the rights which it creates. 
There is no effort to prevent Mansur from getting the 
full benefit of the mortgage by which his note was se- 
cured. Josslyn v. Edwards does not decide what the 
character of the contract is, but does decide that where 
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there is liability, the measure and form of recovery is 
that fixed and fashioned by the note which the person 
contracting to assume agreed to pay. In that case the 
court said, ‘‘The Josslyns having failed to pay the 
note, and Edwards having paid it, the latter became 
subrogated to all the rights of Thompson in the debt 
of which the note furnished the evidence.”’ 

The conclusion to be deduced from this statement, 
as well as from settled principle, is that the note is the 
evidence of the debt agreed to be paid, and the con- 
tract of assumption the evidence of the agreement to pay. 

Weare to look to the clause in the deed as the evi- 
dence of the contract to the note assumed for the 
measure of damages. 

The breach in failing to pay is nota breach of the 
contract evidenced by the note, but a breach of the 
coutract contained in the deed, and the amount of re- 
covery is that fixed by the note, because that is the 
loss sustained by the breach of the contract of assump- 
tion. 

We think it would be a wide stretch of judicial 
power to declare that one who agreed to pay a negoti- 
able note became liable in the same manner as if he 
were a party to the note as maker or indorser. He 
can only be made so by inventing a fiction which shall 
declare that accepting a deed is the same thing as in- 
dorsing or signing a note negotiable by the law mer- 
chant. Asa fact, the acceptor of the deed does not 
sign or indorse the note; the utmost that can be said 
is that he promises, in a distinct and different contract, 
to pay the note. Noris it just to hold one who accepts 
a deed containing a clause of assumption to the same 
liability as the maker or indorser of a commercial note, 
for his contract is not in that form, his contract has 
not that legal effect, nor is there any thing in it, either 
in form or substance, inviting any one to buy the right 
to enforce it free from all just defenses. 

That the rights of the beneficiary, in a contract 
made with another for his benefit, is upon the contract 
written in the deed and not upon the promissory note, 
is, we think, established by Bischof vy. Durham, 47 
Ind. 211, wherein it was held that the contract might 
be rescinded by the immediate parties at any time be- 
fore acceptance by the beneficiary. If the liability in 
such a case is on the note, then of course there could 
be no rescission by the immediate parties for the owner 
of the note, and no one else could rightfully agree to 
a rescission. In Day v. Patterson, 18 Ind. 114, which 
was an action on a contract such as is contained in 
the deed in this case, it was said: ‘‘ But it is settled 
in Indiana that a party may sue on a promise made 
for the benefit of a third person. Was not Patterson’s 
promise to pay off the incumbrance on Day’s land 
such a promise? It would seem so. Day’s grantors 
were bound to pay the incumbrance on the land sold 
to him. In a sale to Patterson, they in effect leave 
with him the amount of money necessary to dis- 
charge that incumbrance as a consideration of his 
agreement to pay it off for the benefit of Day. If 
that contract has not been impaired by any thing 
subsequently done or discovered, Day may have the 
benefit of it.’’ From this statement but oneinference 
can be drawn, and that is that’ the action is founded 
on the contract and not on the debt assumed. 

At common law a promise by one to another, for the 
benefit of a third, could not be enforced by the latter. 
For many years this was the law of Indiana. Sulman 
v. Brown, 6 Blackf. 347; Conklin v. Smith, 7 Ind. 107. 
In Bird v. Lanius, 7 Ind. 615, the common law rule 





was departed from and the equity rule adopted, and 
from that time has been closely followed. At common 
law a promissory note could be sued on, and if an ac- 
tion, such as the present, had been upon the note and 
not upon the contract of assumption, our court would 
never have, as it has always done since Bird v. Lanius, 
proceeded upon the rule borrowed from equity. The 
theory upon which the beneficiary is allowed to main- 
tain the action, is thus stated in Miller v. Billingsly, 41 
Ind. 489. ‘‘ The person making the promise, or receiv- 
ing the money or article, is treated as a trustee for the 
person for whose benefit the promise was made, or for 
whose use the money or article was received.”’ Very 
much the same ground is taken in Matthews v. Ritte- 
nour, 31 Ind. 31, where it is said the beneficiary “is 
entitled to the benefit of such promise and may sue in 
equity for the breach thereof.”” Without multiplying 
citations, we think these conclusions may be affirmed : 

First. That one who contracts with another to pay 
a debt to a third, is liable on that contract and not on 
the original contract evidencing the debt assumed. 

Second. That where the debt assumed is a negoti- 
able promissory note, it affords the measure of dam- 
ages recoverable in an action for a breach of the con- 
tract of assumption. 

Third. That the party assuming the payment of the 
original note is not liable as a maker or indorser of 
such note, and is, therefore, not precluded from de- 
fending against a bona fide holder of the original note 
who sues upon the contract of assumption. 

As Davis was sued on his contract of assumption, he 
was entitled to make the same defense against Mansur 
that he might have made against Downey, Mansur’s 
assignor, and as the defense set up in the answer 
was valid against Downey, it must be held good as 
against Mansur. There was, therefore, no error in 
overruling the plaintiff's demurrer to the answer, and 
the judgment must be affirmed. 


_—_—_— ——_—__—_—_—_ 


TIME OF STATUTE GOING INTO EFFECT. 
SUPREME COURT OF THE UNITED STATES, OCTOBER 
TERM, 1878. 


BurGeEss, plaintiff in error, v. SALMON. 


1. Ex post facto law: criminal law takes effect only 
from the moment it goes into force.— The internal 
revenue statutes were amended March 3d, 1875, by substi- 
tuting 24 cents per pound tax on tobacco for 20 cents per 

ound, and it was provided that the increase should not 
apply to tobacco a hee which the tax, under existing laws, 
had been paid. Defendant paid the re tax at 20 cents, 
and removed tobacco on forenoon of March 3d, and before 
the amending act was approved so that it could take ef- 
fect. Held, that the act took effect not at the commence- 
ment of the 3d day of March, but at the time it was a 
fae my and that defendant was not liable for a penalty for 

ailure to pay the proper tax. 

2. The ex post facto effect of a law cannot be evaded by giving 
a civil form to an action that is essentially criminal. 


N error to the Circuit Court of the United States 
for the Eastern District of Virginia. The opinion 
states the case. 
Mr. Justice Hunt delivered the opinion of the court. 
The facts of this case, as agreed upon, were these: 
That the plaintiff in error was collector of internal 
revenue for the third collection district of Virginia, 
and in that capacity exacted from and received of the 
original plaintiffs and paid into the treasury of the 
United States the sum of money in the declaration 
mentioned as an additional tax of four cents a pound 
on a quantity of tobacco belonging to them. It was 
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thus exacted on the 3d day of March, 1875, under the 
act of that date (ch. 127, § 2, 18 Stats. 339), which pro- 
vides as follows: ‘‘That section 3368 of the Revised 
Statutes be amended by striking out the words ‘ twenty 
cents a pound’ and inserting in lieu thereof the words 
‘twenty-four cents a pound.’”’ * * * “ Provided, 
That the increase of tax herein provided for shall not 
apply to tobacco on which the tax under existing laws 
shall have been paid when this act takes effect.”’ 18 
Stats. 339. 

The act of Congress contains also the provision fol- 
lowing, viz. : 

‘* Every person who removes from his manufactory 
tobacco without the proper stamp being affixed and 
cancelled * * * shall, for each offense, be fined not 
less than $1,000 and not more than $5,000, and be im- 
prisoned not less than one yearand not more than two 
years.”’ 

The tobacco in question was’ stamped, sold, and re- 
moved for consumption or use from the place of man- 
ufacture, and beyond the control of Salmon & Han- 
cock, in the forenoon of March 3, 1875, and the above- 
named act of Congress was approved in the afternoon 
of that day, after the stamping and removal of this 
tobacco, which, when removed, had been stamped at 
twenty cents a pound. -Payment of the additional 
four cents a pound (amounting to $377.80) was made 
under protest, and an appeal regularly taken and over- 
ruled. 

The manufacturers brought suit to recover back this 
amount, and succeeded in the court below; the col- 
lector brings his writ of error to this court. 

The case presents but a single point. Can a manu- 
facturer be punished, criminally and civilly, civilly 
here, for the violation of a statute when the statute 
was not in force at the time the act was done? In 
other words, can a person be thus punished when he 
did not contravene the provisions of the statute? In 
still other words, can one be punished for offending 
against the provisions of a statute from the effects of 
which he was expressly exempted ? 

We are relieved by the agreed statement, to which 
reference is made, from examining a question of im- 
portance, and perhaps of difficulty, respecting the 
punctum temporis that a statute takes effect. Does it, 
as the collector contends, have operation in the pres- 
ent instance on the 3d day of March, 1875, and cover 
the whole of that day, commencing at midnight of 
March the second? If the time may be inquired into, 
to ascertain at what hour or what fraction of an hour 
of the day the form of the law becomes complete, is it 
to be ascertained by the court, as a question of law, or 
to be decided as an issue of fact? 

It is agreed by the parties to the record that in fact 
the duty of twenty per cent had been paid on the to- 
bacco in question, and it had been removed from the 
storehouse, before the act of March 3d, 1875, took ef- 
fect, and we content ourselves by acting upon that 
agreement. 

We are of opinion that the government must fail, 
upon the facts agreed upon, to wit, that the duty of 
twenty per cent had been paid and the tobacco had 
been removed before the act had been approved by the 
President. The seventh section of article one of the 
Constitution of the United States provides that every 
bill which shall have passed the House of Representa- 
tives and the Senate shall, before it becomes a law, be 
presented to the President of the United States. If 
he approve he shall sign it, but if not,he shall return 
it, with his objections, to that house in which it orig- 





inated, * * who shall proceed to reconsider it. * * 
If any bill shall not be returned by the President 
within ten days (Sundays excepted) after it shall have 
been presented to him, the same shall be a law, in like 
manner as if he had signed it, unless the Congress, by 
their adjournment, prevent its return, in which case 
it shall not be a law. 

In the present case the President approved the bill, 
and the time of such approval points out the earliest 
possible moment at which it could become a law, or, in 
the words of the act of March 3, 1875, at which it could 
take effect. 

In Lapere’s case it was said obiter, ‘the act became 
effectual upon the day of its date. In some cases it is 
operative from the first moment of that day. Frac- 
tions of the day are not recognized. An inquiry in- 
volving that subject is inadmissible.’’ The question 
involved in the Lapere case was whether a proclama- 
tion issued by President Johnson, bearing date of June 
24, 1865, removing certain restrictions upon commer- 
cial intercourse, took effect on that day, or whether it 
took effect on the day it was published and promul- 
gated, which was on the 27th of the same month. It 
was held by a majority of this court that it took effect 
from its date. The question was upon the 24th or the 
27th of June, and the point of the portion of a day was 
not involved. While the general proposition may be 
true, that where no special circumstances exist, the 
entire day on which the act was passed may be in- 
cluded, there is nothing in Lapere’s case to make it an 
authority on the point before us. 

In the Matter of Howes, 21 Vt. 619, it appeared that 
the bankrupt act was repealed March 3, 1843. Howes 
presented his petition on that day, and it was held 
that he was too late, that on questions of that nature 
there can be no divisions of a day. 

In the Matter of Welman, 20 Vt. 653, the question 
was the same and decided in the same way. While 
stating the general rule as above, the court say they 
agree with Lord Mansfield in Coombs v. Pitt, 4 Burr, 
1423, that in particular cases the very hour may well be 
shown when it need and can be done. 

Arnold v. United States, 9 Cranch, 104, is in affirm- 
ance of the same general principle. The act of July 
1, 1812, there discussed, provided ‘*‘ that an additional 
duty of one hundred per cent upon the permanent 
duties now imposed by law * * * shall be levied 
and collected on all goods, wares and merchandises 
which shall from and after the passage of this act be 
imported into the United States from any foreign 
port or place.’’ The goods were brought into the col- 
lection district of Providence on the 1st day of July, 
1812. The court say ‘“‘the statute was to take effect 
from its passage, and it is a general rule that where the 
computation is to be made from an act done, the day 
on which the act is done is to be included. 

See the Case of Richardson, 2 Story, 571, decided 
by the same judge, sustaining the view just taken. 

In the present case, the acts and admissions of the 
government establish the position that the duties ex- 
acted by law had been fully paid, and the goods had been 
surrendered and transported before the President had 
approved the act of Congress imposing an increased 
duty upon them. 

To impose upon the owner of the goods a criminal 
punishment or a penalty of $377 for not paying an ad- 
ditional tax of four cents a pound, would subject him 
to the operation of an ex post facto law. 

An ex post facto law is one which imposes a punish- 
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ment for an act which was not punishable at the time 
it was committed or which imposes additional punish- 
ment to that then prescribed. Carpenter v. Penn., 17 
How. 456. 

Had the proceeding against Salmon & Hancock been 
taken by indictment instead of suit for the excess of 
the tax, and the one was equally authorized with the 
other, the proceeding would certainly have fallen 
within the description of an ex post facto law. 

In Fletcher v. Peck, it was decided that an act of the 
Legislature by which a man’s estate shall be seized for 
acrime, which was not declared to be an offense by a 
previous law, was void. 6 Cranch, 87. 

In Cummings v. Missouri, it was held that the pass- 
age of an act imposing a penalty on a priest for the 
performance of an act, innocent by law at the time it 
was committed, was void. 4 Wall. 277. 

To the same purport is Pierce v. Carskaden, 16 Wall. 
234. 

The cases cited hold that the ex post facto effect of a 
law cannot be evaded by giving a civil form to that 
which is essentially criminal. 4 Wall., supra; Potter’s 
Dwarris, 162, 3, note 9. 

Judgment affirmed. 
ciascibiaicaipiciaaisiibatis 
PRIORITY AMONG CREDITORS OF 
BANKRUPT. 
UNITED STATES DISTRICT COURT, MASSACHUSETTS, 
JANUARY 2, 1879. 


Re BRIGHTMAN, EX PARTE Cox. 


Firm in composition carrying on business, creditor of, 
not preferred to general creditor.— The creditors of 
a bankrupt firm in composition authorized the carry- 
ing on of the firm business. in the firm name under the 
control of a committee. To carry on this business it 
was necessary that debts should be contracted. C. gave 
credit thereafter to the firm, having notice of the facts 
and of the limit of the authority of the committee, and 
being informed that the committee would not be per- 
sonally liable. Held, that he could not claim to be paid 
in full out of the property of the firm in existence at 
the time of the composition in preference to the prior 
firm creditors. 
PETITION in bankruptcy was filed against L. 
Brightman & Sons, March 22, 1876. On the 15th of 
April, 1876, resolutions for composition, which had 
been duly passed and accepted, were ordered to be re- 
corded; the offer was as follows: ‘‘ We, L. Brightman 
& Sons, hereby propose to our creditors a composition 
of one hundred per cent in money, to be paid in three 
equal installments, in one, two and three years, re- 
spectively, after the recording of the resolution accept- 
ing such composition, the same ‘to be secured by our 
notes, and by a conveyance of our partnership prop- 
erty, to such person or persons as may be chosen by 
our creditors at this meeting, in trust for all our cred- 
itors, the business to be carried on under the direc- 
tion of acommittee to be chosen by our creditors at 
this meeting.’’ Rufus G. Norris was chosen trustee, 
and a part of the joint property, such as real estate 
and vessels, was transferred to him. John W. Fair- 
banks, Henry Dennis and Benjamin F. Brightman 
were appointed a committee, as provided in the reso- 
lution. 
The business was that of catching the fish called 
“* porgies,’”’ and manufacturing them into oil and other 
marketable products, for which the firm had facilities 
and vessels and other appliances at Tiverton, in Rhode 
Island, and at Bristol, in Maine. After the composi- 
tion was made, the busiriéss was carried on for a year 
by B. F. Brightman, one of the committee, and one of 





the bankrupts, in the same way and under the same 
firm name as before. Large debts were contracted, 
and many of them were paid out of the sales and re- 
ceipts, but some of them remained unpaid when the 
year expired. At this time the first installment was 
not paid, and the partners were adjudged bankrupt, 
and assignees were chosen. 

This was a petition by A. F. Cox & Son, for payment 
in full for goods bought by the firm during the year 
after the composition was accepted. Before selling 
the goods the petitioners received a letter from Dennis 
and Brightman, two of the committee, in which they 
said, amongst other things: ‘*t Under the order of the 
court, Messrs. L. Brightman & Sons are fully author- 
ized to carry on their business under our direction, 
and it is understood that all debts incurred by them 
after March 22, 1876, are to be paid in full before any 
payment is made on the old indebtedness, but Messrs. 
Fairbanks and Dennis are not in any event to be per- 
sonally responsible for any of said debts, the limit of 
their liability being to direct the business according to 
the composition.”’ 

The business was disastrous, and the assets originally 
held by the bankrupts were much diminished during 
the year, and nothing came to the hands of the assignees 
which had been acquired during that time. 


W. F. Putnam, for the petitioners, cited Tucker v, 
Hernaman, 4 De G. M. & G. 395; Ex parte Ford, 1 Ch. 
D. 521; Ex parte Charlton, 6 id. 50. 


T. F. Nutter, for the assignees. 


LOWELL, J. The facts present a case of great hard- 
ship for the petitioners. The old creditors of L. Bright- 
man & Sons permitted the firm to trade, and it was 
necessary that they should contract some debts in 
carrying on the business. If these necessary debts 
had been paid, as many of them were, out of the re- 
ceipts, or even out of the capital, I do not know that 
any one could complain. It is hard that chance, or the 
neglect or whim of the debtors, or even the exbaus- 
tion of the available assets, should have the effect of 
putting some of the new creditors in the position 
which the petitioners occupy. 

I regret to say that I cannot find the law which will 
give these new creditors a lien on the old property. If 
the trustee had been duly authorized to carry on the 
business, and had contracted proper debts, he would 
have had a lien for his indemnity; and so of the com- 
mittee; but the arrangement was that the debtors 
might pursue their usual business for a year, unless 
the committee should interpose, and that certain joint 
property would not be sold in the usual course of busi- 
ness—such as vessels—should be put into the hands of 
a trustee for safe-keeping. The answer of the assignees 
allege that the separate real estate of L. Brightman 
was left with the bankrupts to enable them to raise 
money for the business, and that it was mortgaged for 
that purpose. This mortgage was paid during the 
year out of the receipts of the business, or of the as- 
sets. 

The result seems to be that the debtors were to go 
on as before, and I cannot see that the old creditors 
impliediy understood that the debts should be paid. 
Two of the committee wrote to the petitioners that it 
was understood that the new debts were to be paid in 
full; but they disclaimed all personal responsibility, 
and it is admitted that they had no authority to give 
an equitable lien on the assets, and that they have not 
effected such a lien by this letter. It must be taken 
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as a statement of what the debtors intended and ex- | id. 52; Vanderlip v. Keyser, 68 id. 443. Judgment af. 
pected to do. firmed. Thayer v. Marsh, appellant. Opinion by An- 


The cases cited from the English books are not much 
like this. They hold that while the assignees, under 
the then existing provisions of the law, were entitled 
to all the after-acquired property of an undischarged 
bankrupt, yet, if they permitted him to go on and 
trade as a free man, they would be estopped to claim 
such newly-acquired property, obtained by trade, 
against new creditors who had no knowledge of the 
bankruptcy, and were pressing a remedy by execution 
or by a fresh bankruptcy against such new property. 
There must be some laches on the part of the as- 
signees, and a concurrent deception of the persons 
dealing with the bankrupt, to bring about this equity. 

Several of the elements of the estoppel are wanting 
here. None of the assets were acquired in the new 
trade, nor have the creditors held out the bankrupts 
as capable of contracting, excepting as the resolutions 
give them a year in which to pay the first installment, 
and as the exact state of matters was fully known to 
the persons dealing with the bankrupts, the single ques- 
tion is, whether the resolutions bind the old creditors 
to such a consequence. 

Now I understand it to be admitted that by the Eng- 
lish law, which we have imitated ina large measure, 
there would be no such right as is here claimed. The 
cases above referred to are none of them cases of com- 
position, but of trading, for a long time, after an or- 
dinary bankruptcy. A letter of license, or a covenant 
not to sue, appears to be the nearest analogy to a reso- 
lution like this. It must be remembered that the mere 
acceptance of the resolution, with nothing in it about 
a trustee ora committee, would probably have operated 
in the same way as these resolutions; that is, as a li- 
cense to trade for a year. The appointment of these 
persons was only a precaution intended to keep some 
control against fraud or recklessness, and does not bind 
the creditors, or the committee, or the trustee, to the 
new creditors, and for that reason does not bind the 
property. 

I do not wish to be understood as deciding that the 
new debts may not be proved pari passu with the old 
debts. This point was not argued, and I can conceive 
that a question of estoppel might be made with some 
force in that direction. I believe I have never de- 
cided that point, though I may have said something 
about it. 

Petition dismissed without costs. 
——_@—___—_. 


COURT OF APPEALS ABSTRACT. 


APPEAL. 

1. Objection that pleading and proof do not support 
judgment cannot be first taken on appeal.— In an action 
of foreclosure where it was sought to hold the grantee 
of the mortgagor who assumed in the deed to bim the 
payment of the mortgage personally liable, the point 
was taken on appeal from a judgment for plaintiff that 
the liability of the mortgagor to pay the mortgage was 
not alleged in the complaint or proved at the trial. 
Held, that the judgment would not be reversed for 
such a defect unless it was pointed out and reached by 
a proper exception at the trial. In such acase the 
party cannot lie silent and spring such an objection, 
for the first time, after the trial has been concluded 
and his adversary deprived of an opportunity whereby 
the objection might have been obviated. Binsse v. 
Wood, 37 N. Y. 582; Mallory v. Travellers’ Ins. Co., 47 





drews, J. 

2. Pleading: averment that one owning land made 
mortgage sufficient allegation of indebtedness thereon.— 
The complaint averred that defendant’s grantor exe- 
cuted a mortgage for part of the purchase-price of the 
mortgaged premises, and that the grantor was, at the 
time of execution, the owner in fee of the premises, 
Held, that it would be too strict a construction to hold 
that the complaint might not be construed as infer- 
entially averring the fact that the mortgage was given 
for a debt owing by fhe grantor. Ib. 

(Decided Dec. 3, 1878. Reported below, 11 Hun, 501.) 


LIBEL. 


1. Satisfaction of judgment against one publishing 
with others jointly, not satisfaction for other libels 
published by the others.— Plaintiff sued H. for libel, 
the causes of action being the publication in a 
newspaper of three libellous articles. He also sued 
defendant, who united with H. in the publica- 
tion of those articles, for such articles, and also for 
two more which were in the same newspaper, upon 
the same subject, but with the publication of which 
H. had nothing todo. A judgment was recovered in 
the action against H. which was satisfied. A judg- 
ment was recovered by plaintiff against defendant. 
Held, that the cause of action against defendant, in- 
cluding damages for additional publications of the 
libellous matter, the satisfaction of the judgment 
against H. did not operate to satisfy fully that against 
defendant. Orders of General and Special Term re- 
versed. Woods v. Pangburn, appellant. Opinion by 
Folger, J. 

2. Satisfaction for one libel not satisfaction for others. 
—There can on actions for tort be but one recovery 
against the same person for the same cause of action. 
Sheldon v. Carpenter, 4 N. Y. 579. And there can be 
but one satisfaction got from several persons for the 
same cause of action, that is for a single injury, 
though there may be several recoveries. Thomas v. 
Rumsey, 6 Johns. 31; Livingston v. Bishop, 1 Johns. 
29. But in this case every new publication of the 
libellous matter was a distinct injury, and would give 
another cause of action, and for such injury another 
recovery could be had, which the settlement of the 
judgment for the other publications would not pre- 
vent. Ib. 

[Decided Dec. 20, 1878.] 


PRACTICE. 

General Term may modify its own order after making 
it.— When an order has been made by the General 
Term of the Supreme Court which does not accurately 
express what the court has decided, the General Term 
retains power over this order to modify it so as to 
make it tell the truth as to what the court has decided. 
Matter of Price, 67 N. Y. 231. The Supreme Court, in 
a district or department, is one court whether sitting 
in General Term or in Special Term, and the clerks 
and their officers and the records thereof are of the 
General Term as well as of the Special Terms, respect- 
ively. The Court of Appeals cannot amend a remitti- 
tur while on the files of the Supreme Court, but the 
General Term has the records of the Supreme Court 
before it in its power the same as the Special Terms 
have, consequently there is no error in making an 
order of modification so as to give true expression to 





—ernwswmecs&S uw 


—- @& =. 86 &@& @ 


ee —— as — 





THE ALBANY LAW JOURNAL. 


57 











the judgment of the Special Term. Appeal dismissed. 
Salmon, appellant, v. Gedney. Opinion by Folger, J. 
[Decided Dee. 17, 1878.] 
PAYMENT. 

1. Application of : in absence of direction or knowledge 
creditor may apply on unsecured note money raised by 
surety on secured one.— Plaintiff held two notes of S., 
one of which was unsecured and another secured by 
defendant. Defendant, by his indorsement, enabled 
§.to raise money which he intended that S. should 
pay on the note for which he was liable to plaintiff. S. 
paid the money raised to plaintiff, giving no directions 
as to its application. Plaintiff applied it upon the un- 
secured note. He had at the time no knowledge that 
it had been raised upon defendant’s credit, or that it 
was intended to be and should be applied on the note 
on which defendant was liable. Held, that the appli- 
cation made by plaintiff could not be disturbed and 
defendant could not claim the amount as a payment 
on the note secured by him. Judgment affirmed. 
Harding v. Tifft, appellant. Opinion by Rapallo, J. 

2. Creditor not bound to apply on secured note: ap- 
plication in absence of direction or knowledge, valid.— 
In such a case the mere fact that there is a surety for 
one of the debts does not preclude the creditor from 
applying a payment thus secured to the debt for 
which he has no security. Allen v. Culver, 3 Den. 
285; Stone v. Seymour, 15 Wend. 20. If the money had 
been raised by the debtor by the aid of the indorse- 
ment of the surety given for the express purpose of 
enabling the debtor to raise funds to pay the secured 
debt, and these facts had been communicated to the 
creditor, he would not be permitted even with the 
consent of the debtor to misapply it. But if the 
debtor brought money thus raised to the creditor, and 
paid it to him expressly upon the unsecured debt, 
without disclosing the means by which the money 
had been raised, or any agreement as to its use, the 
payment would be valid. And the same result would 
follow where the creditor, in the absence of instruc- 
tion, exercised his option of application. Ib. 

[Decided Dec. 17, 1878.] 
———__~___—. 


GENERAL TERM ABSTRACTS — NEW YORK 
SUPERIOR COURT. 


OPprINions FILED JANUARY 6TH, 1879. 


ACCOUNT STATED. 


Mutual agreement necessary.— To make an account 
stated there must be a mutual agreement, a meeting 
of minds between the parties to it as to the allowance 
or disallowance of their respective claims, and there 
must be proof of assent to the account as rendered 
and to the balance appearing to be due. Stenton 
v. Jerome, 54 N. Y. 480; Lockwood v. Thorne, 18 id. 
285. Volkening, appellant, v. DeGraaf. Opinion by 
Freedman, J. 

BROKERS. 

Sale of stock: notice to owner necessary on sule for 
non-payment of margin.— Where brokers, carrying 
stock on a margin, notify the owner to put up more 
margin, and on his failure to do so sell the stock with- 
out any notice to him of the time and place of sale, he 
is not liable to the brokers for the balance of the de- 
ficiency on such sale. Neither can the brokers recover 
the same although they have tendered the stock to the 
defendant requiring him to pay the deficiency before 





action brought. Gowman, appellant, v. Smith. Opin- 
ion by Curtis, C. J. 


FORECLOSURE. 

Joinder of parties : guarantor of bond and mortgage 
liable for deficiency.— In an action for the foreclosure 
of a mortgage, and upon the bond, the payment of 
which was guaranteed by the assignor in the body of 
the assignment, a personal judgment against such as- 
signor asa party for any deficiency is proper. Ofpeer 
v. Burchell, appellant. Opinion by Curtis, C. J. 


NUISANCE. 

Responsibility for open coal hole: when individuals 
liable without negligence.— A coal holein the sidewalk 
in New York city, left open without a proper per- 
mit from the proper authorities of the city, may 
be regarded and treated as a nuisance, and the defend- 
ants, by continuing it on their premises, became re- 
sponsible to any person passing upon the sidewalk 
who might be injured by it, irrespective of any negli- 
gence on their part. Congreve v. Smith, 18 N. Y. 
82; Creed v. Hartman, 29 id. 597; Irvine v. Wood, 
51 id. 228. A judgment entered upon a verdict for 
$600 for plaintiff, affirmed. Clifford v. Dam, ,appel- 
lant. Opinion by Curtis, C. J. 

2. Examination of party before trial: sufficiency of 
papers. —An order for the examination of a plain- 
tiff, by a defendant, under §§ 872 and 886 of the Code, 
upon an affidavit which omits any statement of the 
residence of the plaintiff or that any inquiry has been 
made to ascertain it, or that there is any difficulty in 
learning it, or whether the plaintiff has appeared by 
attorney, or of the name, residence or office address of 
any attorney on behalf of plaintiff, should be set aside. 
On the return of the order there was no proof of any 
notice to the plaintiff of this order for his examina- 
tion, or that any other affidavit or subpoena had been 
served upon him in respect toit. The order of Special 
Term, requiring plaintiff to appear and be examined, 
was reversed. Dunhamv. Mer. Ins. Co. Opinion by 
Curtis, O. J. 

PRACTICE. 

Findings when requested must be before final submis- 
sion.— Upon the settlement of a case tried by the 
court certain questions of fact were presented and the 
court was requested to then pass upon them. This 
was refused because they were not in'proper form 
and because they were immaterial or referred to 
items of evidence rather than to conclusions of fact. 
The defendant excepted to such refusal. Held, that 
the rulings of the court should be sustained, and more- 
over the requests should have been made before the 
cause was finally submitted,and the exception was with- 
out force and of itself constituted no ground for re- 
view. Citing Van Slyck v. Hyatt, 46 N.Y. 259; Caswell 
v. Davis, 58 id. 228; Code, § 1023. Arrowsmith 
v. O'Sullivan, appellant. Opinion by Curtis, C. J. 


SALE. 


1. With and without warranty: waiver of defects in 
quality of goods.—It is only in cases of executory con- 
tracts and without warranty where, after a reasonable 
time and opportunity for the examination of the goods 
has been given, the purchaser fails to return them or 
to notify the seller to take them back, that the pur- 
chaser by accepting and retaining them is held to have 
waived all defects in their quality. Citing Reed v. 
Randall, 29.N. Y. 358; Gaylord Manuf. Co. v. Allen, 
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53 id. 515; Weaver v. Wisner, 51 Barb. 638; Leaven- 
worth v. Parker, 52 id. 132. Marcus v. Thornton, 
appellant. Opinion by Freedman, J. 

2. Right to recoup damages on breach of warranty .— 
The rule that the acceptance and retention of goods 
by the buyer, without complaint of defects, after a 
reasonable time and opportunity for examination has 
elapsed, is a waiver of all objections to quality and 
estops him from recovering damages for defects, ap- 
plies only to cases of executory contracts without war- 
ranty. In case of warranty a right to recoup the 
damages arising from a breach of the warranty sur- 
vives the acceptance. Citing Day v. Pool, 52 N. Y. 416; 
Dounce v, Dowe, 57 id. 16. Walling, appellant, v. Schware- 
kopf. Opinion by Freedman, J. 


VERDICT. 


Request for charge: effect.—Upon a trial before a 
judge and jury the counsel for the respective parties 
at the close of the testimony each moved for a direc- 
tion to the jury in his favor. Held, that all questions 
of fact were thereby submitted to the judge, and his 
findings as to any fact necessary to the direction he 
did make is conclusive. Thomson v. Liverpool & Great 
W. 8. Co., appellant. Opinion by Sedgwick, J. 


——— 
RECENT ENGLISH DECISIONS. 


BAILMENT. 


Storing spirits : when warehouseman not liable for 
diminution of alcoholic strength.—The rate table of a 
dock company contained the following provisions: 
** Wines and spirits (rum and British spirits excepted) 
landed in the docks will be chargeable with the follow- 
ing rates: * * * The company will not be respon- 
sible for deficiencies on wines or spirits imported in 
casks not made of oak, nor on spirits exceeding 20 per 
cent overproof; but are answerable for deficiencies in 
quantity on those contained in other casks housed 
with the company, beyond one gallon per cask for 
each year or part of a year the goods shall remain in 
their custody, provided such deficiencies be claimed 
of the company within six months after delivery, and 
shall be satisfactorily established by the Customs’ 
gauge on landing and delivery * * * Rates and 
charges on rum * * * When rum is imported in 
casks made of proper oak, the company engages to be 
responsible for deficiencies in measure, which shall 
exceed one gallon per cask for each year,” etc. Held, 
in an action for loss of brandy housed with the com- 
pany, that, under the above provisions, they would 
not be liable for a diminution in alcoholic strength, 
though exceeding one gallon per cask, the deficiency 
contemplated being a deficiency in actual bulk; but 
that if such diminution was caused by their negli- 
gence, they were liable, apart from contract. C. P. 
D., May 21, 1878. Lamare v. London und St. Kather- 
tne Docks Company, 39 L. T. Rep. (N. 8.) 330. 

INFANCY. 

Infant not liable on promise to marry: ratification.— 
The provision of the Infants Relief Act, 1874, that “No 
action shall be brought whereby to charge any person 
* * * upon any ratification made after full age of 
any promise or contract made during infancy,” is ap- 
plicable to an action for a breach of promise of mar- 
riage. CO. P. D., July 3, 1878. Coxhead v. Mullis, 39 L. 
T. Rep. (N. 8S.) 349. 





MORTGAGE. 

Mortyagor in control may restrain tenant.—A mort- 
gagor who has the control and management of the 
mortgaged property can maintain an action to restrain 
the breach of a restrictive covenant affecting the land 
by a tenant who has notice of the covenant, and the 
mortgagee need not be joined if his security is not 
likely to be affected. Ct. App., Nov. 12, 1878. Fair- 
clough v. Marshall, 39 L. T. Rep. (N. 8.) 389. 


TRADE-MARK. 

Combination of mark for special purpose: arrange- 
ment between exporting agent and manufacturer: right 
to use of trade-mark.—Under an arrangement made 
between a manufacturer and exporting agent and a 
merchant in Rangoon, for the export of the manu- 
facturer’s goods through the agent to the merchant in 
Rangoon, it was agreed that a combination of marks, 
containing elements representing each of the three 
parties, should be stamped upon the goods so to be ex- 
ported. After some years the manufacturer employed 
a new agent to export his guods to Rangoon, and used 
a modified form of the combination of marks, while 
the old exporting agent thereupon began to export the 
goods of other manufacturers under the combination 
of marks. Cross actions having been commenced by 
the manufacturer and the exporting agent to restrain 
each other from using the combination of marks, 
held (reversing tne decision of Bacon, V. C.), that 
neither of them had any exclusive right to the use of 
the combination of marks, and that both actions must 
be dismissed. Ct. App., May 14, 1878. Robinson v. 
Finlay ; Ward v. Robinson, 39 L. T. Rep. (N. 8.) 398. 


WILL. 

Charitable legacy partly void.—A testatrix left a 
legacy of £500 upon trust for the repair of a tomb and 
for the poor of the parish. The former purpose being 
void, held, that the whole sum must be devoted to 
the charity. Freek v. Attorney-General, 17 L. T. Rep. 
(N. 8.) 27; L. Rep., 4 Eq. 521, followed. Chapman v. 
Brown, 6 Bank. 404, is not overruled by Magistrates of 
Dundee v. Morris, 3 Macq. 134. Ch. Div., July 13, 
1878. Re Birkett’s Trusts, 39 L. T. Rep. (N. 8.) 418. 

—__->—_—___——_. 
RECENT AMERICAN DECISIONS. 
SUPREME COURT OF WISCONSIN.* 
CONVERSION. 


Wrongful destruction is.—The wrongful destruction 
of goods by one not the owner is a conversion. The 
owner of a building consisting of a beer room and an 
ice-room, connected by slides, gave a chattel mortgage 
of the building to defendant, and a bill of sale of the 
ice in the ice-room to plaintiffs. Defendant touk pos- 
session of the building under its mortgage, stored beer 
in the beer room, and gave plaintiffs notice to remove 
the ice, which they did not do, nor did they ever de- 
mand it {from defendant. Defendant operated the 
slides between the two rooms, and allowed a current 
of air to pass over the ice and into the beer room, 
cooling the beer and causing a more rapid melting of 
the ice than would otherwise have occurred; but did 
not claim to own the ice, nor otherwise interfere with 
it. Held, that defendant is liable for the ice so de- 
stroyed. Aschermann v. Philip Best Brewing Co. 





* From O. M. Conover, Esq., State Reporter. To appear 
in 45 Wisconsin Reports. 
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SURETYSHIP. 

Official bond: justice of peace.—The official bond 
of a justice of the peace bound him and his sureties, 
jointly and severally, to pay on demand to every per- 
son entitled thereto, ‘‘all such sums of money as the 
justice might become liable to pay on account of mon- 
eys which might come into his hands by virtue of his 
office.”’” R.S., 1858, ch. 15,8106. Held, that the sure- 
ties were not liabie for moneys paid to the justice upon 
an execution sale of notes seized on attachment in 
suits before him, where the judgments in those suits 
were void ; such moneys having come into his hands 
by a trespass, and not “ by virtue of his office.” Tay- 
lor v. Parker, 43 Wis. 78, followed. Barnes v. Whita- 
ker. 

WAIVER. 


Waiving right to sue for tort.—If A is indebted to B, 
for moneys of the latter wrongfully converted by the 
former, and, upon an accounting between them, B 
knowingly accepts bank checks and notes of A in ea- 
cess of the amount legally due him by reason of such 
conversion, and afterward collects a part of the paper 
so taken (although in this State notes taken for a 
pre-existing debt are not a payment), this is a waiver 
of B’s right to sue for thetort. Hulst v. Flanders. 


SUPREME COURT AND SUPREME COURT COMMIS- 
SION OF OHIO, DECEMBER, 1878.* 


CORPORATION. 


Special privileges conferred by charter not assignable. 
—Special privileges conferred ona railroad company 
by a private charter, granted under the Constitution 
of 1802, do not so inhere in the road constructed under 
such charter, as necessarily to pass to any corporation 
which may have acquired, under subsequent legisla- 
tion, the right to operate the same. Pittsburg, etc. 
Ry. Co. v. Moore (Comm.). 


EMINENT DOMAIN. 

1. Proofs necessary to authorize condemnation: in- 
corporation and inability to purchase must be shown.— 
Where a railroad company proceeds to appropriate 
land for its use, it is essential toa judgment of con- 
demnation, that it should prove its corporate exist- 
ence, and that it has complied with the law giving it 
the right to exercise the power of eminent domain. 
It is essential to the exercise of the right of eminent 
domain for the company to prove that it has fully or- 
ganized by the election of directors, and that they are 
unable to agree with the owner of the property upon 
the compensation to be paid therefor. Powers v. 
Hazelton & Leetonia Ry. Co. (Comm.) 

2. Measure of compensation: actual, not speculative, 
value allowed.—Where land is appropriated'for a public 
use, a compensatory, not a speculative, remuneration 
is guaranteed by the law for the land taken, and for 
the damage occasioned thereby to the remainder of 
the premises. The difference in the value of the 
owner’s property with the appropriation and that 
without it, is the rule of compensation. This differ- 
ence must be ascertained with reference to the value 
of the property in view of its present character, sit- 
uation and surroundings. It cannot be enhanced by 
proving facts of a contingent and prospective charac- 
ter, such as the probable rents that may be derived 





* From E. L. Defitt, Esq., State Reporter. 





from the property, or its special value as a prospective 
monopoly of a roadway to the adjoining lands of other 
persons. Ib. 

EXTRADITION. 

1. Certificate of authentication under U.S. R. S., 
§ 5278.—The certificate of authentication provided for 
in section 5278 of the United States Revised Statutes 
(1027) is not required to be in any particular form, and 
where the language employed by the demanding gov- 
ernor in the requisition shows the copy of an indict- 
ment annexed thereto to be autheutic, it is sufficient. 
Ex parte Sheldon (Court). 

2. Clerical error in certificate.—It is no ground for 
discharging a fugitive from justice on habeas corpus 
that the indictment, after charging embezzlement, by 
way of conclusion in the same court, also avers that 
“so”? the defendant committed larceny. Ib. 

8. Evidence of law of demanding State.—Where from 
the authenticated copy of the indictment annexed to 
the requisition it appears that the fugitive stands 
charged in the demanding State with embezzlement, 
the printed statutes of such State, purporting to be 
published by its authority, may be received to show 
that embezzlement is made a crime by the laws of that 
State. Ib. 

4. Grounds of discharge.—After an alleged fugitive 
from justice has been arrested on an extradition war- 
rant, he will not be discharged on the ground that 
there was no evidence before the executive issuing the 
warrant, showing that the fugitive had fled from the 
demanding State to avoid prosecution. Application 
denied. Ib. 

——_»__—__ 


NEW BOOKS AND NEW EDITIONS. 


TIFFANY AND SmitTH’s NEw YORK PRACTICE, 
SEeconpD EDITION. 


The New York Practice.—A Treatise upon Practice and Plead- 
ings in Actions and Special Proceedings, in the Courts of 
Record of the State of New York y Joel Tiffany and 
Henry Smith, Counsellors at Law. Second —_ re- 
vised, enlarged, and adapted tothe new Code By H.G. 
Wood, author of Treatises upon ‘“‘Nuisances,” “Master and 
Servant," ** Partnerships,”’ etc. 

IFFANY and Smith’s New York Practice has been 

familiar to the profession of this State for fifteen 

years, and has been much esteemed on account of its 
conciseness, clearness of statement, and comprehen- 
siveness, other treatises embracing the same subjects 
being more cumbrous and less convenient for the 
practitioner and student. It has consequently found 
its way into almost every law library of any preten- 
sions, and has been, since its first publication, in 
daily use by a large number of practicing lawyers. 
The substitution of the new Code in place of many 
parts of the one in existence at the time the work was 
issued, as well as the numerous decisions of value 
upon the subject of practice since made, has rendered 
a new edition necessary, which has been prepared 
under the supervision of Mr. Wood, a legal writer who 
needs no recommendation to the bar of this country. 
He has added to the original work full and exhaustive 
chapters upon the various branches of the subject, 
those upon Certiorari, Mandamus and Prohibition 
and Arrest, being especially worthy of notice. The 
work is the only one which has been adapted to prac- 
tice under the new Code, and will therefore furnish to 
the practicing lawyer what has been much needed, 
since the adoption of that statute. 
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Kansas Reports, Vou. XX. 


Revers Sa Arse i NT 

ol. XX. Containin cases decided at the Joamesy and 

July Terms, 1878. Topeka, Kansas: George W. Martin, 
Kansas Publishing House. 

This volume brings the cases decided in the Supreme 
Court of Kansas, to a comparatively recent date, as 
recent as is compatible with careful reporting. It con- 
tains a number of cases of general interest, among 
which we notice the following: Steele v. Sauder, p. 39: 
Partial payment on note by one of two makers will 
not suspend the running of the statute as to the other. 
State v. Mortimer, p. 93: Where counsel on both sides in 
summing up, go out of the case, it is not ground for new 
trial. Hays v. Closon, p. 120: Thelaw will not increase 
the terms of an undertaking, so as to enlarge the liabili 
ties of its signers. State v. Adams, p. 311: That the jury 
in acriminal trial, without objection on the part of 
the prisoner, went with an officer to view the prem- 
ises, the prisoner not accompanying them, held, no 
ground for a new trial. Pope v. Capital Bank, p. 441: 
Under a power to discount negotiable notes, a bank 
may purchase such notes. Wilkins v. Morse, p. 538: 
Communications by a client to an attorney are privil- 
eged, unless the client voluntarily offers himself as a 
witness concerning them. State v. Taylor, p. 643: 
Deliberately cocking and pointing a loaded pistol at 
another is an assault. State v. Comstock, p. 650: Bur- 
glary may be committed in a saloon building. Mitch- 
ell v. Mitchell, p. 665: Alimony decreed in divorce, 
cannot be increased or diminished. As is usual in 
this series, the reporting is carefully done. 

—_——_>___—_—. 


NOTES. 


E have received the first two numbers of The 
Schuylkill Legal Record, a weekly publication is- 
sued at Pottsville, Penn., by Messrs. Heilner & Pil- 
gram. It contains reports of cases decided in the 
Court of Common Pleas of Schuylkill and other coun- 
ties, and in the Supreme Court of Pennsylvania. It 
is neatly gotten up, and will be found of much value 
to the legal profession of Pennsylvania and elsewhere. 
In commenting on the case of Burns v. Newell, lately 
tried at the Guild Hall in London, the Law Journal 
calls attention to the fact that the Kidnapping Act of 
1872 places in opposition to the general rule of law the 
onus probandi is upon one accused under the act to 
prove his innocence.—— Says the London Solicitors’ 
Journal: “It is understood that the Criminal Code 
Commissioners have made considerable, though at 
first necessarily somewhat slow, progress with their 
work. They have devoted themselves to it with great 
assiduity, and have invited suggestions and opinions 
from persons of experience in the administration of 
the criminal law. Now that the preliminary difficul- 
ties have, to a great extent, been surmounted, more 
rapid progress may be expected, and we believe it is 
anticipated that the revision of the Code will be com- 
pleted shortly after the meeting of Parliament in Feb- 
ruary.”’ 

Lord Chelmsford, it seems, at the time of his death, 
was engaged in writing a work containing many amus- 
ing reminiscences and anecdotes of the English bar. 
He had invited several of his colleagues to assist him 
with their recollections.—— A well-attended meeting 
of the bar of the United States Supreme Court was 








held last week in Washington to take action in rela- 
tion to the death of Caleb Cushing, Secretary Evarts 
presiding. Several speeches were made, expressive of 
respect and esteem for Mr. Cushing, and a profound 
sorrow at his death. Resolutions of a similar tenor 
were adopted, including the following: Resolved, 
That while the memory of Mr. Cushing deserves to be 
cherished as a citizen and soldier, as a scholar and his- 
torian, as a statesman and diplomatist, the bar desire 
especially to remember him to-day as a wise legislator, 
as an accomplished publicist and as a profound and 
learned lawyer, whose services in all these capacities 
have been most honorable to himself and most valu- 
able to the Republic.—— The Senate confirmed the 
nomination of Thomas L. Nelson as United States 
District Judge for the District of Massachusetts.—— 
The Supreme Court of Pennsylvania resumed its sit- 
tings on the 5th inst. with Hon. Geo. Sharswood as 
Chief Justice. He will hold the, position until the 


first Monday in January, 1883. 


The case of United States v. Fifty-three Bales of 
Rags, decided by the United States District Court for 
Massachusetts on the 7thinst., was an information 
under Revised Statutes, section 3082, against cer- 
tain bales of rags as having been clandestinely im- 
ported and brought from Montreal into some part of 
the State of New York without having been entered 
at the custom house and without payment of duties. 
The jury found most of the goods to be liable to for- 
feiture, and they were condemned and sold. The Bos- 
ton & Lowell Railroad Company, from whose custody 
the goods were taken by the marshal, petitioned for the 
payment of $47.36from the proceeds ofthesale. This 
was claimed to be freight due for the transportation of 
the goods to Boston by the petitioners and connecting 
roads, all of whom were entirely innocent of the fraud 
on the government. The court held that smuggled 
goods were absolutely forfeited, and no intervening 
rights even of a bona fide purchaser could prevail 
against the title of the government which relates back 
to the illegalact. The goods were, at the time of their 
transportation, the property of the United States, and 
by the common law a carrier has no lien as against the 
true owner for the carriage of goods intrusted to him 
by one who had no authority to contract for the serv- 
ice. 

At the recent annual dinner of the Bar Association 
of the county of Suffolk, Mass., nearly three hundred 
were present, including many prominent menibers of 
the bar, six of the judges of the Supreme Court and 
the largest part of the Superior Court, Governor Tal- 
bot, President Eliot, of Harvard, Oliver Wendell 
Holmes and the Rev. J. F. W.Ware. Judge Hoar pre- 
sided, making a brief opening address and introduc- 
ing the various speakers ina felicitous manner. The 
speakers of the evening, besides Judge Hoar, were 
Governor Talbot, Chief Justice Gray, Judge Colt, 
Judge 'Lowell, the venerable Sidney Bartlett, Judge 
Rockwell, President Eliot, the Rev. Mr. Ware, At- 
torney-General Marston and Causten Browne. . Dr. 
Holmes read 'a new poem. Much entertainment of a 
jovial character was afforded by the songs and chants 
of the choir, composed of members of the association. 
The evening closed with the singing by the choir, fol- 
lowing the remarks of Mr. Browne, of achant relative 
to the statute of frauds, on which Mr. Browne has 
written an exhaustive treatise. 
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ALBANY, JANUARY 25, 1879. 


CURRENT TOPICS. 
N association of lawyers, known as The Law Re- 
form Society, has recently been organized in 
New York. Its purpose, at least for the present, 
seems to be to prevent the adoption of the remain- 
ing chapters of the new Code, and if it be possible, 
to secure the repeal of what has already been 
adopted. It includes in its membership quite a 
number of prominent members of the bar, and if it 
pursues its purpose with the energy which those 
connected with it are capable of exerting, it will 
prove a formidable opponent to the new Code. 
Whether, however, it has not begun its labors too 
late in the day to achieve success may be a ques- 
tion. 


Those who have occasion to cite acts of Congress 
must have frequently felt that the method in vogue 
of naming the date of passage in connection with 
the subject to which an act refers, to identify it, is 
not only inconvenient, but does not designate with 
sufficient particularity where the act may be found. 
The act referred to may indeed be found and iden- 
tified, but, only after considerable searching, espec- 
ially if the date named be one upon which a number 
of legislative bills received the executive sanction. 
The volume and page of the statutes at large being 
given renders the reference more definite, but be- 
sides the liability to mistake, the memory does not 
so easily retain it, if that is essential. In this State 
the most convenient method of citation is to the 
year and chapter, a way sufficiently brief and not 
very liable to lead to mistakes, but not offering any 
considerable aid to the memory. It will be readily 
seen that it is superior to the method used for citing 
acts of Congress. A rule has been in vogue in 
England for some years of giving to every public 
act a short title, such as ‘‘Church Discipline Act, 
1840,” or ‘*Companies Act, 1862,” which enables 
counsel to cite the statute briefly and in a way that 
affords little room for mistakes, and assists the mem- 
ory, and as the English public acts during a given 
year are comparatively few, there is no trouble in 
immediately finding it. We believe the plan has 
been adopted to a limited extent in this country, 
but not to such a one as its utility demands. Even 
with our superabundant legislation it would be easy 


Vor. 19.— No. 4. 





to give every public statute a short and distinctive 
name, and facility of citation would be greatly in- 
creased thereby. 





The Pall Mall Gazétte, in commenting upon a habeas 
corpus proceeding, instituted by one Berson, whose 
extradition from England was demanded by the 
Austrian government, calls attention to the uncer- 
tainty in the wording of the provision now usually 
inserted in extradition treaties, giving the accused, 
if not held on the charge for which he was extradited, 
“an opportunity of returning’? before he can be 
tried for any non-extraditable charge. Where an 
accused person is discharged in a foreign country 
without means of leaving, the fact that the way is 
open for him to leave is of no benefit to him; conse- 
quently the provision, so far as he is concerned, is 
nugatory. An unscrupulous power might claim to 
have complied with the terms of the treaty, if it 
gave the accused the chance of leaving by a single 
train. In France, it is the practice to send a fugitive 
who has been delivered up to the frontier, where he 
is released. In case the fugitive is acquitted, justice 
would demand that he be returned at the expense 
of the government to whom he was given up, to 
the place from which he was taken, In this State 
we do not recognize the obligation of permitting an 
opportunity of returning, but allow the accused to 
be arrested by any petty creditor even though the 
extradition proceedings were a trick to bring him 
within the jurisdiction. See Adriance v. Lagrave, 
59 N. Y. 110. 


The House of Representatives has passed a bill 
making provision for the distribution of the moneys 
left in the hands of the government from the Ala- 
bama award. The Court of Commissioners for pass- 
ing upon the claims is re-established, and the classes 
of claims which may be heard are definitely fixed. 
Among them are those of the insurance companies, 
which may be allowed in each case where the claim- 
ant existed at the time of the loss “under the law 
of some one of the United States,” and can show to 
the satisfaction of the court that during the war of 
the Rebellion, the sum of its losses in respect to its 
war risks exceeded the sum of its gains. In such 
case it will not receive more than enough to make it 
whole. It is satisfactory to know that the right of 
the insurance companies to share in the award has 
been recognized in Congress, though the benefit they 
are likely to derive from the bill in question, if the 
Senate passes it in its present form, will be very 
small, 


Among the bills introduced in the Legislature 
of this State since its organization are the 
following: Providing for arranging the stat- 
utes relating to the conduct of claims in the 
courts against the city of New York; regulating 
the deposit of trust funds in banks by requiring a 
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contract from the depositary that the same shall be 
repaid in United States gold coin of the standard 
weight at the time the contract was made; regulat- 
ing the sale of intoxicating drinks; amending the 
mechanics’ lien laws so as to give mechanics and 
laborers a preference over other creditors in the col- 
lection of their claims; repealing the statute giving 
authority for the publication of the Session Laws in 
newspapers. 

The bill for the repeal of the statute authorizing 
the publication at the public expense of the Session 
Laws in newspapers throughout the State ought to 
pass. Probably there is no way in which the public 
moneys are so extravagantly and uselessly expended 
as under the statute mentioned. From a somewhat 
extended investigation, we are convinced that not 
less than half a million of dollars are annually ex- 
pended by the various counties in compensating 
newspapers for publishing the Session Laws, or pre- 
tending to publish them—for in very many instances 
the work paid for is only partially performed. And 
even when the work is fully done and all the en- 
actments of the Legislature given, they are so pub- 
lished as to be useless to any one; the statutes ap- 
pearing in irregular order and long after their 
passage, very many of them not being printed in 
the newspapers until after the issue of the annual 
volume of Session Laws. The professed object of 
the publication in newspapers is to make the laws 
readily accessible to every citizen, but this purpose 
is not even approximately accomplished, and the ex- 
pense is twice what it would cost to furnish a bound 
volume of those laws to every family in the State. 


The Court of Appeals has determined that the 
rule as to the day calendar will hereafter be strictly 
enforced. A case on that calendar cannot be taken 
off by a stipulation received after the calendar has 
been made out. If neither party to the suit ap- 
pears by counsel or otherwise, the case will be 
marked “ passed,” and go to the foot of the calendar. 
When a case is called in its order, it must be either 
submitted, argued or passed. 


Mr. Robert Ludlow Fowler has performed a ser- 
vice alike to historical and to practical jurisprudence, 
in preparing the series of papers on the history of 
our Supreme Court jurisdiction, the first of which 
we publish in this issue. Very little has been wnt- 
ten on the subject exact enough for every day use; 
and yet the jurisdiction of our present court, in 
many matters (as for instance that exercised by the 
prerogative writs of mandamus, prohibition, etc.), 
is solely derived from the Provincial source. To 
the mere ‘‘case-hunter,” the field may not be invit- 
ing, but the study of it is of the highest importance 
to the daily practitioner as well as to the student, 
for it will elucidate many problems, and furnish an 
abstract of the title of the Court of to-day. 








NOTES OF CASES. 


ie Sharp v. Mynatt, decided by the Supreme 
Court of Tennessee on the 5th of October last, 
it was held that mere user on the part of the public 
of a way does not make it a public highway, unless 
it is accompanied by acts showing that the use is 
under a claim of right, and not merely by permission 
of the owner. This is in accordance with the prin- 
ciple laid down in numerous cases. In Hutto v. Tin- 
dal, 6 Rich. 396, where a road had been in existence 
for more than fifty years, had ‘originally passed en- 
tirely through woodland, the jury were instructed 
that mere user by the public, however uninterrupted 
and long continued, would be insufficient to consti- 
tute it a public road, but must be accompanied by 
acts which showed the use to have been claimed as 
aright, and not by permission of the owner, such 
as working it, keeping it in repair, and requiring 
the removal of obstructions. See, also, Hoggs v. 
Gill, 1 McM. 329; State v. Thomas, 4 Har. 568; 
Wyman v. State, 13 Wis. 663; Worth v. Dawson, 1 
Sneed, 59; Harding v. Jasper, 14 Cal. 642. In Bige- 
low v. Hillman, 37 Me. 52, it is held that no conclu- 
sive presumption arises from the public use of a 
road that it has been dedicated asa public highway. 
But in Denning v. Roome, 6 Wend. 651, where a 
street in the city of New York was widened from 
forty to sixty feet, and used by the public for nine- 
teen years, with the acquiescence of the owner, who 
paid the assessment for paving it to its full width, 
it was held that the circumstances were sufficient to 
warrant the presumption of dedication. And in 
Commonwealth v. Cole, 26 Penn. St. 187, it was decided 
that public use for more than twenty-one years makes 
a road a public highway. And in Regina v. Patrie, 
30 Eng. L. & Eq. 207, the court goes so far as to 
say that the enjoyment and user of a way by the 
public, with circumstances of publicity for a period 
of six years, is evidence from which the assent of 
the owner, whoever he may be, is prima facie to be 
inferred. So, in Rugby Charity v. Merryweather, 
uninterrupted user for eight years was considered of 
itself sufficient proof of dedication. See, also, 
Woodyer v. Hadden, 5 Taunt. 126; Sprague v. Waite, 
17 Pick. 309; State v. Nudd, 3 Fost. 327. 


In March v. Hayter, 2 Tex. L. J. 257, decided by 
the Supreme Court of Texas on the 22d of Novem- 


ber last, it was held that a joint will is valid, and 
may be admitted to probate after the death of either 
of the parties to it. In this case a husband and wife 
made a joint will, whereby the survivor was author- 
ized to remain in possession of the property of the 
other during life, with the power of disposition of 
certain portions of it, and the court held the will 
valid and its conditions binding upon the survivor 
accepting the property devised by it. In Walkerv. 
Walker, 14 Ohio St. 157, it was held that a joint will 
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is unknown to the testamentary law of that State, 
and inconsistent with the policy of its legislation, 
and such a wiil, made by a husband and wife, treat- 
ing the separate property of each as a joint fund, 
was refused admission to probate, either as a joint 
or several will, although some of the provisions 
were several, the court holding that such an instru- 
ment partakes of the nature of a compact, in which 
each provision is influenced by all the rest, so that 
all must stand or fall together. But in Re Stracey, 


1 Jur.(N. 8.) 1177, it was held that two or more per- 
sons may execute a joint will, which will operate the 
same as if executed separately by each, and will be 


entitled to probate on the death of either, but will 
require a separate probate on the death of the other. 
But it is said that if the will so provides, the probate 
must be delayed until the death of both members. 
Re Paine, 1 Swab. & Trist. 144; In Re Lovegrove, 2 
id, 453; Schumaker v. Schmidt, 44 Ala. 454. In 
Matter of Diez, 50 N. Y. 88, in reference to a joint 
will of a husband and wife, the court said: ‘‘ There 
is no just objection to such a form of testating, The 
instrument operates as the separate will of whoever 
dies first.” ‘‘The result is precisely the same as if 
like reciprocal dispositions had been made by the 
husband and wife by means of two separate instru- 
ments. The combining of such reciprocal disposi- 
tions in one instrument is sanctioned by several au- 
thorities.”” See, also, Ev parte Day, 1 Bradf. 476; 
Lewis v. Scofield, 26 Conn. 452; Evans v. Smith, 2 
Ga. 98; Re Rogers, 11 Me. 303; Dufour v. Perura, 
1 Dickens, 419; Passmore v. Passmore, 1 Phill. 218; 
Masterman v. Maberly, 2 Wagg. 235. <A joint or 
mutual will is revocable by either and is revoked by 
a subsequent separate will of either. Schumaker v. 
Schmidt, 44 Ala. 454; S. C.,4 Am. Rep. 135. A 
mutual agreement between two to make a mutual 
will of their real and personal estate is a contract 
for the sale of land, and is void within the statute 
of frauds unless in writing. Gould v. Mansfield, 
103 Mass, 408; 8.C., 4 Am. Rep. 573. 


In Towle v. Raymond, 58 N. H. 64, it is held that 
one who keeps and trains another’s horse, at the 
owner’s request, has a common-law lien on the horse 
for the training, and the statute gives him a lien for 
the keeping. The common law, however, did not 
give a lien to livery-stable keepers or agistors 
on a horse taken for keeping, in the absence of a 
special agreement, or unless the horse was taken 
also for training. Yorke v. Greenough, 2 Ld, Raym. 
866; Bevan v. Waters, 3 C. & P.520; Wallace v. Wood- 
gate, 1 C. & P. 575; Judson v. Htheridge, 1 C. & M. 
743; Grinnell v. Cook, 3 Hill, 492; Jackson v. Com- 
mins, 5 M. & W. 842. The lien for training is given 
under a general rule that a bailee for hire, who be- 
stows labor and expense upon personal property at 
the owner’s request, has a lien upon the property 





lawfully in his possession, for his reasonable charges. 
Scarfe v. Morgan, 4 M. & W. 270; Dennett v. Cutts, 
11 N. H. 163, 166; Wilson v. Martin, 40 id. 88; 
Jacobs v. Knapp, 50 id. 71. But it has been held 
that one having a lien upon a chattel has not a right 
to add to it a charge for keeping it until the debt 
is paid. Somes v. British Emp. Shipping Co., 8 H. 
L. C. 338. 





In Devereaux v. Buckley, 34 Ohio St. 16, the Su- 
preme Court of Ohio holds that if a common carrier 
is chargeable with knowledge that the article car- 
ried is intended for market, and unreasonably delays 
its delivery, and there is a depreciation in the market 
value of the article at the place of consignment be- 
tween the time it ought to have been delivered and 
the time it was in fact delivered, such depreciation 
will ordinarily constitute the measure of damages. 
In Hadley v. Baxendale, 9 Exch. 341, it is laid down 
asa general rule of damages in case of a breach, that, 
first, damages are to be allowed which would arise 
naturally, or according to the usual course of things, 
from such breach; or, second, those which may 
fairly be supposed to have been contemplated by 
the parties as the probable result therefrom. In 
that case a broken shaft was sent by carriers to a 
consignee, as a pattern for a new shaft, and the car- 
riers were informed that speed in delivery was neces- 
sary, because the mill of the shippers, which was 
doing an established business, could not run until 
the new shaft was placed in it, and by the unreason- 
able delay of the carrier in delivering the broken 
shaft the new one was not received until some days 
after it ought to have been. The court held that 
the loss of profits of the mill could not be recovered 
from the carriers. The doctrine in the principal 
case is, however, supported by abundant authority. 
In Ward v. N. Y. Cent. R. R. Co., 47 N. Y. 29; 8. 
C., 7 Am. Rep. 405, plaintiff shipped by railroad 
merchandise consigned to New York. By the ordi- 
nary course of transportation it should have reached 
its destination in forty-eight hours, but by reason 
of unnecessary detention it did not reach there for 
sixteen days, during which time the market price 
had fallen, and the railroad company was held liable 
for the difference in the market price between the 
time when the merchandise arrived and when it 
ought to have arrived. So in Deming v. Grand 
Trunk Ry. Co., 48 N. H. 455; 8. C., 2 Am. Rep. 267, 
where the defendant, with notice that goods were 
sold if promptly forwarded, neglected to forward 
them, and was held liable for the depreciation in 
their market value and also for loss of chance to 
sell. See, also, Scott v. Boston &d N. O. St. Co., 


106 Mass. 468; Griffin v. Oolvin. 16 N. Y. 
489; Cutting v. Grand T. Ry. Co., 13 Allen, 381; 
Kent v. Hud. River R. R. Co. 22 Barb. 278; 
Medbury v. N. Y. & Brie R. R. Co., 26 id. 564; Col- 
lard v. 8. E. Ry. Co, 7H. & N. 79; Sisson v. Cleve, 
& T. R. R. Co., 14 Mich, 489, 
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SOME RECENT DECISIONS— 70Tm NEW YORK 
REPORTS. 


HILE this volume must be regarded on the 
whole as one of rather less than average inter- 

est, yet the few noticeable cases which it contains 
are certainly of remarkable importance, and some of 
them are quite novel. To a few noteworthy cases of 
negligence we called attention last week. We will 
now advert to a few more cases which seem to us 
particularly deserving of attention. One of the most 
important of these is Ferguson v. Crawford, page 253, 
which holds that a domestic judgment may be col- 
laterally questioned for want of jurisdiction of the 
person. The court remark: ‘‘ After considerable 
research, I have been unable to find a single authori- 
tative adjudication, in this or any other State, de- 
ciding that in the case of a domestic judgment of a 
court of general jurisdiction, want of jurisdiction 
over the person may be shown by extrinsic evidence, 
while there are a great number of adjudications in 
neighboring States, holding that, in the case of such 
judgments, parties and privies are estopped in col- 
lateral actions to deny the jurisdiction of the court 
over the person as well as the subject-matter, unless 
it appear on the face of the record that the court 
had not acquired jurisdiction; and that in such cases 
there is a conclusive presumption of law that juris- 
diction was acquired by service of process or the 
appearance of the party.” ‘‘It is quite remarkable, 
however, that notwithstanding the formidable array 
of authority in its favor, the courts of this State 
have never sustained this doctrine by any adjudica- 
tion, but on the contrary the great weight of judicial 
opinion, and the views of some of our most distin- 
guished jurists, are directly opposed to it.” It is 
conceded, everywhere, that a foreign judgment may 
be thus questioned, collaterally, and the court ob- 
serve: ‘‘Itis difficult to find any solid ground upon 
which to rest a distinction between domestic judg- 
ments and judgments of sister States in regard to 
this question.” The court distinguished those cases 
which hold that where an attorney really appears, 
his appearance will be deemed authorized, but the 
principal case was one of a forged appearance. The 
argument that recitals of jurisdiction ought to put 
the judgment beyond question is decisively disposed 
of by Marcy, J., in Starbuck v. Murray, 5 Wend. 
148, where he says: ‘“ The plaintiff in effect declares 
to the defendant — ‘the paper declared on is a rec- 
ord, because it says you appeared; and you ap- 
peared, because the paper is a record.’ This is rea- 
soning in a circle. The appearance makes the 
record uncontrollable verity, and the record makes 
the appearance an unimpeachable fact.” Finally, 
the court discover in our peculiar system of practice 
a reason for holding this doctrine. They say: 
“There are reasons, however, founded upon our 
system of practice, which would warrant us in so 





holding. The powers of a court of equity being 
vested in our courts of law, there is no reason why 
to an action upon a judgment, the defendant should 
not be permitted to set up, by way of defense, any 
matter which would be ground of relief in equity 
against the judgment; and it is conceded in those 
States where the record 1s held conclusive, that when 
the judgment has been obtained by fraud, or with- 
out bringing the defendant into court, and the want 
of jurisdiction does not appear upon the face of the 
record, relief may be obtained in equity.” It seems to 
us that the reasoning of this case is impregnable, and 
in those numerous States where our practice obtains, 
it ought to prevail. It must be noted, however, 
that the record is in every case presumptive evi- 
dence, and want of jurisdiction must be affirmatively 
shown. 

Under the title of Jnswrance we note several cases. 
In Foster v. Van Reed, page 19, it is held that where 
a mortgage contains a clause requiring the mortgagor 
to keep the premises insured for the benefit of the 
mortgagee, but the mortgagee takes out a policy of 
fire insurance upon his interest, directly, with a pro- 
vision that in case of loss he shall assign to the in- 
surer an interest in the mortgage equal to the amount 
of loss paid, the insurer is entitled to this subroga- 
tion, the contract of insurance is paramount to and 
independent of the contract between the mortgagor 
and mortgagee, and the rights of the insurer cannot 
be affected by the latter; and so, where there was 
such an insurance, loss, payment, and subrogation, 
the mortgagor, in an action to foreclose such mort- 
gage, could not claim an application of the amount 
of such insurance as payment upon the mortgage. 
Inited States Life Insurance Co., page 
72, it is held that a temporary ailment cannot be 
considered a disease, within the meaning of a war- 
ranty against disease in a policy of life insurance, 
unless it be such as to indicate a vice in the Consti- 
tution, or so serious as to have some bearing upon 
general health and the continuance of life, or such 
as, according to common understanding, would be 
called a disease. So, where the warranty was that the 
insured had not had ‘‘ disease of the liver,” proof 
that he had had slight and temporary attacks of 
congestion of the liver, from which he had recovered, 
did not establish a breach of warranty, as matter of 
law, but the question whether the congestion was 
of sucha character as to constitute a disease was one 
of fact for the jury. Somewhat analogous is the 
case of Van Valkenburgh v. American Popular Life 
Insurance Co., page 605, which holds that the ques- 
tion, in an application for a policy of life insurance, 
whether the applicant uses intoxicating liquors, re- 
fers to customary and habitual use, not to a single 
or incidental one. A very important case is Weed v. 
Mutual Benefit Life Ins. Co., page 561, holding that 
insanity cannot be presumed from the mere fact of 
suicide, and that in an action on a life policy, condi- 
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tioned to be void if the insured dies by his own 
hand, if the insured committed suicide, it is incum- 
bent on the claimant to prove that the self-destruc- 
tion was not the conscious and voluntary act of a 
responsible person, but the involuntary act of an in- 
sane person. The doctrine is not new, but is a reit- 
eration of that of McClure v. Mutual Life Insurance 
0o., 55 N. Y. 651, where Judge Grover pronounced 
the unquestionable fact that ‘‘experience has 
shown that self-destruction is often perpetrated by 
the sane.” 

Married women here do not get their average share 
of attention, but they do get one of their ‘‘ rights” 
in McVey v. Cantrell, page 295, which holds that 
where a married woman, having a separate estate, 
borrows money for the avowed purpose, on her part, 
of applying the same to the benefit of her estate, and 
the loan is made and her promissory note taken for 
the amount, in reliance upon such representation, 
her estate is liable, and an action may be maintained 
against her upon the note, although the money bor- 
rowed was not in fact applied to the benefit of her 
estate, and the note did not in terms charge the pay- 
ment thereof upon her separate estate. In other 
words, that the doctrine of estoppel applies to mar- 
ried women. This would seem to be a decided ad- 
vance in doctrine, and yet there is nothing in it in- 
consistent with Yale v. Dederer, for in that case the 
note, which was the only evidence of the contract, 
was avowedly given for the husband’s debt. There 
would seem, indeed, to be no escape from the fol- 
lowing reasoning of the court: ‘‘ No one could doubt 
that if a married woman purchased materials for the 
purpose of building on her lands, her estate would 
be bound. It clearly would not be discharged by 
her subsequently changing her mind, and selling the 
materials and spending the money for the support 
of her family. It is not to be presumed that she in- 
tended to commit a fraud when she said that she 
wanted the money for the benefit of her estate, or 
that she did not at the time intend so to apply it, 
and to bind her estate for its repayment, and she 
must have known that the credit was given to her 
estate.” 

In Curry v. Powers, page 212, we find an interest- 
ing decision respecting gifts inter vives. It is here 
held that the delivery of a check upon a savings 
bank, payable at a future day, is not, as between the 
payee and the legal representatives of the drawer, a 
valid gift. The check was payable four days after 
the drawer’s death, and was accompanied by the 
bank pass-book for safe-keeping, but the drawer 
stated that he should want the control of the money 
as long ashe lived, in order to receive the interest. 
It was held that here was no such renunciation by 
the donor and acquisition by the donee of all the 
title as is essential to constitute a valid gift ; the de- 
livery of such acheck did not transfer the title to 
the money, and as to the bank book the decedent 





never parted with his control over it, but expressly 
reserved his right to draw the interest for life. 

The longest opinion in this volume, Children’s Aid 
Society v. Loveridge, page 387, while it is one of the 
best written, is at the same time one of the least 
useful, for it is mainly an elaborate discussion of ques- 
tions of fact as to testamentary capacity, and the 
decisions below are affirmed. It appears in this 
opinion that the evidence covered more than one 
thousand pages. 

In Morgan v. Smith, page 537, a principle is de- 
cided which, we suspect, is not very generally known 
to our profession, namely, that the obligation of one 
of two co-sureties is to pay the whole debt, and if 
he does so he may maintain contribution against his 
co-surety for one-half; but if he pays less than the 
whole debt, he can only recover from his co-surety 
the amount which he has paid in excess of the one- 
half. 

In Williams v. Thorn, page 270, it is held that a 
judgment creditor may maintain an action to reach 
any surplus income of a trust fund provided for the 
use of the judgment debtor, over and above what is 
necessary for such use. In this case the court had 
quite a task of distinguishing, limiting, and overrul- 
ing. Two cases are limited, three distinguished, 
and one overruled. The case relied on by the ap- 
pellant is Campbell v. Foster, 35 N. Y. 361, where 
Judge Wright expresses his opinion that no part of 
the interest of the cestui que trust in such income can 
be reached. But this opinion he confesses to be 
unnecessary to the decision, for that action was 
brought by a receiver in supplementary proceedings, 
and he says: ‘‘It has been held, and correctly, that 
such surplus ig not ascertainable in supplementary 
proceedings to discover and appropriate the debtor’s 
property, but only in a suit where the suit is directly 
made on the amount necessary for the debtor’s sup- 
port.” This view had previously been taken in 
Graff v. Bonnett, 31 N. Y. 9. In Campbell v. Foster, 
the report states that six judges affirm on the ground 
that ‘‘the fund cannot be reached.” But in the 
principal case the court explain this by saying that 
as Judge Wright had expressly declared his opinion 
as thus expressed to be immaterial, and as the weight 
of authority is largely the other way, it must be pre- 
sumed that the judges meant that the fund could not 
be reached in that form of proceeding. Now we 
should suppose that if the six judges had meant 
that, they would have said so, or ‘‘ concurred in the 
result ;” but as Judge Wright’s opinion is that the 
surplus income cannot be reached, and the six judges 
say they think the fund cannot be reached, without 
any limitation, we should suppose the six judges 
meant to agree with Judge Wright’s opinion as 
above expressed. We have before called attention 
to the polite way our present court has of knocking 
old decisions on the head, and we must regard this 
as another instance of that kind, and that Camp- 
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bell v. Foster has “‘ outlived its usefulness” as a de- 
cision. 

Our space will not allow us to do more than men- 
tion the vastly important elevated railway cases, pp. 
327, 361, in which the constitutionality of the acts 
incorporating this railway, and the regularity of the 
proceedings for acquiring the right of way in the 
streets of the city of New York are affirmed. It is 
evident from the fact that the court took five months 
to reflect on these cases, and from the division of 
opinion, that the questions gave the court a good 
deal of trouble. Whatever lawyers may think of the 
legal right, there can be no doubt that these acts 
are a tremendous stretch of power. We do not lose 
sight of the fact that the fee of the streets in ques- 
tion is in the corporation, and not in the abutting 
owners. It is evident toany one who hasridden over 
these lines of railway, that however great and _per- 
haps necessary the public convenience they subserve, 
it is attained at an arbitrary and fearful sacrifice of 
private interest. And it must be noted that in the 
decision, one judge holds that the rights of, and the 
measure of damages to, land-owners, are still open 
questions, and two judges dissent, on the ground 
that no sufficient provision for compensation to the 
land-owners is made; and another judge dissents 
in toto. It isa great pity that rapid transit cannot 
be obtained under ground in New York, as in Lon- 
don. 

Aside from the decisions which we have referred 
to, there are several noticeable features about this 
volume. First, the extraordinary number of 1e- 
versals. In this particular the volume presents a 
striking contrast to volume 69th. If we have counted 
accurately, in the present volume, leaving out of ac- 
count the cases in memoranda, there are eighty-two 
‘tases, of which sixty are affirmances, nineteen are 
reversals, and three are partly affirmed and partly 
reversed. Thus, one-quarter of the decisions below 
are reversed or modified. Of course, in the mem- 
oranda cases, nearly all are affirmances, but it seems 
to us extraordinary that one-quarter of the impor- 
tant cases should have been erroneously decided 
below. Second, the dissents in this volume are con- 
fined to fifteen cases. In all but three of these fif- 
teen, there is but one dissenting voice; this single 
dissent is that of the chief judge in four cases; the 
chief judge and one other dissent in two cases; and 
two judges dissent in the third case. The question 
suggests itself, where all is so harmonious, what is 
the use of calling public attention to such slight 
disagreements? Considering the large number of 
reversals, we must deem this harmony quite remark- 
able. Third, the extraordinary promptness of the 
decisions. Most of them are announced within a 
few days after the argument. Few are held over 
the recesses for advisement. In this respect the con- 
trast to the current, 123d, volume of Massachusetts 
Reports, is very marked. In the latter volume most 








of the important cases are held from one month to 
several months, and yet the court has the same num- 
ber of judges as our own. Fourth, in this volume 
we find quite a number (no less than nine) of ‘old 
have been to this court be- 
One we spoke of last week as having been up 





stagers,” or cases that 
fore. 
four times, and another was up three times. In an- 
other the court say: ‘‘It is some satisfaction to be 
able to reach a conclusion that will, upon this sec- 
ond appeal to this court, terminate this long litiga- 
tion.” This we imagine to have been obiter, for we 
cannot suppose that counsel could have made any 
such point, and probably the court was expressing 
its own views rather than those of counsel. 

On the whole we are satisfied that the highest 
court of resort in this State is unparallelled in this 
country for its industry and promptness, and while 
there is no such thing among lawyers as a monopoly 
of learning, it may reasonably be claimed for this 
court that it occupies the first rank in learning. We 
heartily wish that our Supreme Court business were 
as satisfactorily disposed of, but in each of our Gen- 
eral Terms, with one exception, there isas much busi- 
ness as in the Court of Appeals, and there are less 
than half the number of judges to transact it. But 
these reflections will come in more appropriately at 
some other place and time. 


Se 


ORGANIZATION OF THE SUPREME COURT OF 
JUDICATURE OF THE PROVINCE 
OF NEW YORK. 


BY ROB’T LUDLOW FOWLER. 


: ae name Supreme Court, as the title of the high- 


est law court of the Province of New York, 
was not in use prior to A. D. 1691. In order to 
fully comprehend the organization of this tribunal, it 
is necessary to understand something of the courts of 
the Province which preceded the Supreme Court 
erected in the year 1691 by an act of the Provincial 
Assembly. 

In this connection, will be first considered the courts 
under the Dutch, from the earliest times to the Eng- 
lish conquest of New Netherland in the year 1664. 

The Dutch claimed the whole couutry from the Con- 
necticut to the Delaware River by virtue of discov- 
ery and occupation. 

In 1609, a yacht belonging to the Dutch East India 
Company, but commanded by Henry Hudson, an Eng- 
lishman, entered and explored the waters of the Hud- 
son River. For some years thereafter a lucrative trade 
was carried on with the Indians, but no attempts were 
made at a permanent colonization. In 1621 the Dutch 
West Indian Company was formally incorporated by 
the States General of the United Netherlands. It re- 
ceived the exclusive right for twenty-four years of 
trading on the Western Coast of Africa, and the East- 
ern Coast of North and South America. To carry out 
this purpose the most ample powers were conferred 
upon it; it could build forts, maintain armies and 
navies, make war and peace, appoint and discharge 
governors, officers of justice, and other public officers, 
for the preservation of the peace, keeping good order, 
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police and justice. All oaths of allegiance, however, 
were to be taken to the States General, who were also 
to approve of all governors in chief, and their instruc- 
tions. The company were to advance the peopling of 
the country, but this was only a minor object, entirely 
subsidiary to their trade and privateering. 

The organization of the company met with some de- 
lay, and it was not until 1623 that efforts were directed 
toward colonization. In that year the company sent 
out an expedition which planted small colonies at Fort 
Orange (now Albany), Manhattan lsland and Walloons 
Cove. The settlers at first were very few and little 
is known of their affairs until 1626, except that they 
prospered greatly. In that year Peter Minuit was 
commissioned Director General of the Province 
called New Netherland. To assist him a Council of five 
were appointed, who, with himself, were invested with 
all local, legislative, judicial and executive powers, 
subject to the supervision and appellate jurisdiction 
of the Amsterdam Chamber of the company. The 
sentences of the court were enforced by an officer 
called the Schout Fiscal, who also acted as public 
prosecutor, combining the duties of sheriff, attorney- 
general and collector of the port. 

The supreme law of the Province was the will of the 
company as expressed in instructions and declared in 
ordinances, and in cases not thus provided for the 
civil law and the statutes, edicts and customs of the 
Fatherland were to prevail. The civil law formed the 
basis of the jurisprudence of Holland, but it had been 
so modified by the feudal law, statutes and usages, as 
in time to acquire a name of its own, the Roman Dutch 
Law. The substance of the law of Holland is to be 
found in ‘‘ Commentaries on the Roman Dutch Law ’”’ 
by Van Leuwen, published at Amsterdam in 1744, of 
which there is an English translation. Vanderlind- 
en’s Institutes of the laws of Holland is a more mod- 
ern work. 

The official records of the Colony during the admin- 
istration of Minuit and his successor, Von Twiller, are 
utterly lost, so that little is known about their mode 
of administering justice, but in 1638 William Kieft ar- 
rived with a commission as Director General, and 
from the time of his arrival, the records are unbroken. 
He was intrusted with great power, and used it shame- 
fully. His instructions required that he should have 
a Council. Heappointed one member to sit with him 
in the Board, and gave him one vote, reserving two for 
himself. The Director General and Council composed 
the only judicial tribunal, and exercised both civiland 
criminal jurisdiction. Byhis instructions an appeal 
was to be permitted from their judgments to the Home 
Government, but, by a judicious system of fines and 
imprisonment, Kieft put an end to this annoying prac- 
tice. As the country grew, other settlements were 
made outside of Manhattan Island, and in several of 
them local courts were established by the Director. 
They generally had unlimited civil and criminal juris- 
diction, but with the right of appeal in all cases to the 
Director and his Council. 

Kieft continued as Director General of New Nether- 
land for about eight years, and in that time nearly 
reduced the prosperous Colony to ruin. Finally, 
upon a petition of the inhabitants, showing the evils 
arising from his misgovernment, the company issued 
orders for his recall, and appointed Peter Stuyvesant 
to take his place. Associated with Stuyvesant were a 
Vice Director and a Schout Fiscal, who, with the Di- 
rector General, composed the Council. Upon this 





Council were conferred full judicial powers, but with 
the qualification that when the Schout Fiscal should 
prosecute for the government, either in criminal or 
civil cases, the military commandant, should take his 
place upon the bench, and that in criminal prosecu- 
tions there should be added to the court two capable 
persons from the commonalty of the district in which 
the crime was committed. 

The administration of Stuyvesant, which was the 
last under the Dutch rule, continued for seventeen 
years. During almost the whole of its existence, a 
struggle was carried on in the Colony between the 
power of the company represented by the Director, 
and the people insisting upon their inherent right of 
self government. 

Shortly after Stuyvesant’s arrival, he organized the 
Court of Justice of the Colony, by the appointment 
of the Vice Directoras presiding judge. This tribunal 
had power to decide all cases, civil and criminal, 
but the Director required that his opinion should be 
asked in important matters, and reserved the right to 
preside in person whenever he saw fit. Directly after 
the organization of the court,a case came before it, 
which had avery important effect upon the future of 
the Colony. Two men, Kuyler and Melyn, who had 
been prominent in obtaining the recall of Kieft, were 
prosecuted by order of the Director for seditious libel 
in drawing the petition for Kieft’s removal, and for 
disrespectful conduct toward the ex-director. Their 
case coming on for trial, Stuyvesant was in favor of 
sentencing one to death, and of imposing a heavy fine 
upon the other. Finally they were both fined and 
banished. Going to Holland they appealed to the 
States General, although the Director had told them 
that he would have them hanged on the highest tree 
in New Netherland if he supposed that they would be 
guilty of such contempt of his authority. 

The States General, who always seemed disposed to 
protect the colonists, reversed the sentence and dealt 
the first blow at the arbitrary power of the Director. 
Meantime the revenue being scanty, and the people 
refusing to be taxed, Stuyvesant made a concession to 
the popular demands, and created a board of nine 
men, to be chosen by him from eighteen persons 
elected by the people. This board, in addition to 
certain advisory powers, were to act ina judicial ca- 
pacity, by serving as arbitrators or referees in minor 
cases. They constituted the first elective judiciary in 
New York. Soon, however, Stuyvesant quarrelled with 
them, as well as with most of the leading men of the 
Province. The aggrieved colonists appealed to the 
Home Government for redress, and prosecuted their 
petition with such force and vigor that finally the com- 
pany saw that they must make some concessions or 
run the risk of losing their vast trans-Atlantic posses- 
sions. They accordingly instructed Stuyvesant to 
permit the establishment in Manhattan of a “ Burgher 
Government ’’ after the model of the free cities of 
Holland. 

The citizens were to be allowed to elect a Schout (or 
Sheriff), two Burgomasters, and five Schepens. The 
officers were to form a Municipal Court of Justice, 
subject to the right of appeal to the Supreme Court of 
the Province. However the Director departed from 
his instructions, and instead of permitting the people 
to elect their officers, appointed them himself. A few 
days thereafter, on the 5th of February, 1653, the 
newly appointed Burgomaster and Schepens came to- 
gether and organized their court. This tribunal, known 
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as the Court of Burgomasters and Schepens, continued 
during the remainder of the Dutch rule. Its name un- 
der the English was changed to that of the Mayor's 
Court, and at a later day to the Court of Common 
Pleas of the city and county of New York, which, as 
it now exists, is the lineal descendant of the old Dutch 
court. 

The Court of Burgomasters and Schepens had at 
first original jurisdiction of all civil cases which arose 
in the city of New Amsterdam, and a few years after- 
ward full criminal jurisdiction, except in cases of mur- 
der. It acted also as a court of admiralty and asa 
Probate Court. 

Courts were also established among the Dutch and 
English settlers on Long Island, also on Staten Island, 
in Harlem, Esopus (now Kingston) and Fort Orange 
(now Albany). Most of them were organized upon a 
simpler basis than that of New Amsterdam, having no 
Burgomaster, only aSchout and two or more Schepens, 
or in some cases Commissioners. These officers were 
at first appointed by the Director and Council fora 
term of one year, but after some time the outgoing 
officials were permitted to name a double number of 
candidates from whom their successors were selected. 

From all these courts an appeal could be taken to 
the Supreme Court of the Province held by the Direc- 
tor General and his Council. The decision of this tri- 
bunal was generally final, as there was no further ap- 
peal allowed by law. 

However, in some cases, parties carried their griev- 
ances to Holland, and obtained a hearing before the 
States General, which claimed and exercised an ulti- 
mate jurisdiction over the Colony. (The judicial sys- 
tem of New Netherland is fully discussed in Camp- 
bell’s Judicial and Political History of New York, 
Daly’s History of the Court of Common Pleas, O’Cal- 
laghan’s History of New Netherland, 1 Broadhead’s 
History of New York, Laws and Ordinances of New 
Netherland.) 

The conquest of the Dutch of New Netherland, by 
the English, was consummated on the twenty-seventh 
day of August (old style) 1664. For many years previ- 
ous to this capitulation the English had disputed the 
title and occupancy of the Dutch in New Netherland, 
without, however, any right, for the latter’s title by oc- 
cupancy had been recognized in 1620 by the English 
Parliament, and even earlier by the doctrine of Queen 
Elizabeth that occupation must follow discovery in or- 
der to perfect a complete title to American territory. (1 
Broadhead’s History, N.Y., pp. 143, 144; Penn v. Lord 
Baltimore,1 Vez., Sen. 452.) The growing pretensions of 
the English Colonies, lying adjacent to New Nether- 
land, furnished excuse to Charles the Second and his 
ministers to conquer the Dutch possessions in 
America at all hazards. As a first step to this, a grant 
or patent for the Dutch Territory was given to the 
Duke of York and Albany on the 12th of March, 1663 
(Leaming and Spicer’s Laws, p. 3) by his brother, 
Charles the Second, and acting under this parchment 
title the Duke proceeded to dispatch Colonel Richard 
Nicolls to the work in hand. 

The details by which this conquest was accomplished 
form no portion of the design of this treatise. A 
minute history of this important affair may be found 
in Broadhead’s History of the State of New York, 
and in other works on the History of New York be- 
fore the Revolution. It is sufficient to relate that 
Colonel Nicolls, under the commission to him from 
the Duke of York,compelled the surrender of New 





Netherland, and capitulation articles were signed at 
Governor Stuyvesant’s farm or ‘‘ Bouwery”’ on the 
27th of August (old style) 1664,and in due time the 
residue of the Dutch Province succumbed to English 
rule. From the date of the capitulation Colonel 
Nicolls proceeded to administer the government of the 
Province, thenceforth termed New York, as ‘“ Deputy 
Governor under the Dake of York of all his territories 
in America.”’ Up to this time (1664-5) there are but 
three leading documents, which it is necessary to 
consider in connection with the Supreme Court. 
These are the patent to the Duke of York from 
Charles II, the commission from the Duke of York 
to Colonel Nicolls as Deputy Governor, and the 
articles of capitulation, between the Dutch and the 
English, wehave mentioned. The grant or patent to 
the Duke of York (2 Colonial Doc. 295; 1 New York 
Book of Patents, 109, Sec’y State’s office, Albany) is in 
part a deed of conveyance of land; it conveyed by a 
short description all the present State of New York 
and much more territory to the Duke, his heirs and 
assigns forever; the consideration expressed in this 
patent is forty beaver skins to be rendered yearly when 
demanded, ‘‘ or within ninety days after.”’ The grant 
was in free and common socage as of the King’s manor 
in Greenwich in the county of Kent, and not in capite. 
Alienation of lands by the Kings of England was by 
charters or letters-patent, that is, open letters “ liter 
patentes,’’ so called, because they were not sealed up, 
but were exposed to open view, with the great seal 
pendant at the bottom. Oftentimes and in the pat- 
ent to the Duke of York now under consideration, 
other matters, such as franchises and powers delegated 
to the grantees, were contained in them. Grants of 
this kind or letters-patent were first passed by bill, pre- 
pared by the law officers of the King in consequence of 
a warrant from the crown. They were then signed at 
the top with the King’s own sign manual and after- 
ward sealed in the manner prescribed for the occasion. 
(2 Blacks. Com. 347.) (The rules of law governing the 
construction of the King’s grants or patents are gener- 
ally cousidered in 2 Blackstone’s Commentaries, p. 
347.) 

However interesting an extended consideration 
of the judicial construction of the King’s patents to 
the Duke of York might be to the antiquarian or the 
lover of history, it is not necessary to the scope of this 
paper. It is essential to consider only those portions 
of them which relate to the establishment of courts 
of justice in the Province. The Duke of York’s first 
patent (1664) was most unjust, for it purported to con- 
vey territory then under the dominion and occupation 
of a friendly power. Subsequently the English title 
to New Netherland was confirmed in 1667 by the treaty 
of Breda, which ratified English occupancy of all 
Colonies taken and retained by them on the 10-20th of 
May, 1667, under the rule uti possidetis. Afterward 
this title was further confirmed by the release and ab- 
dication by the Dutch, of all their interest in New 
Netherland pursuant to the treaty of peace between 
England and the States General of Holland, signed at 
Westminster, on the 9th of February, 1674. This was 
duly followed by the evacuation of New York by the 
Dutch forces, after a temporary re-occupation of the 
Province for about six months. 

Many great lawyers then contended that the cession 
to the English sovereign of New Netherland, under 
the treaty of 1674, did not strengthen the original de- 
fect in the Duke of York’s patent of 1664, which defect 
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was occasioned by the fact that at its date the Royal 
grantor, Charles the Second, happened to have no title 
to the Dutch Province. It was also suggested that in 
any event the Duke’s proprietorship was extinguished 
by the Dutch conquest, and that the King alone was 
seized of New Netherland by virtue of the treaty of 
Westminster, as the jus postliminii did not obtain 
in New York. The opinion of the lawyers that the 
jus postliminii did not affect American territory was 
stimulated by the expressed desire of the Duke of York 
to regain New Jersey, which he had improvidently 
granted away. This opinion of the lawyers was in di- 
rect conflict with the English law on the subject, and 
probably would not have been sustained by the courts 
had the question been submitted to them. As the 
simplest solution of this and other questions affecting 
his previous title, a new patent was issued to the Duke 
of York. This allayed the doubts and fears of the 
lawyers, for it embraced the same territory and prem- 
ises granted to him in 1664. This second patent is 
dated the 29th of June, 1674, and it is in almost the 
same terms as the first patent. Vide Leaming & Spicer’s 
Laws (ed. 1757), p. 47. 

The second document by virtue of which courts of jus- 
tice were established in the Province during the pro- 
prietorship of the Duke of York was the latter’s com- 
mission to Colonel Nicolls, appointing that gentleman 
to execute all the powers granted to the Duke by the 
patent of 1664, and to obey such orders as he might 
receive; a set of instructions was also given to him 
for his general guidance and as acriterion of his au- 
thority.* 

The articles of capitulation by the Dutch to the Eng- 
lish (2 R. L., 1813, Appendix, No. I), contained but 
two provisions which Governor Nicolls was particu- 
larly bound to observe in the establishment of courts 
of justice in the Province. They are as follows: 
The 13th article, ‘‘No judgment that has passed any 
judicature here shall be called in question, but if any 
conceive that he hath not had justice done him, if he 
apply himself to the States General, the other party 
shall be bound to answer for the supposed injury ;*’ and 
the 16th article, ‘“‘ All inferior civil officers and magis- 
trates shall continue as they now are (if they please) 
till the customary time of new elections, and then new 
ones to be chosen by themselves, provided that such 
new chosen magistrates shall take the oath of allegi- 
ance to His Majesty of England before they enter 
upon their office.”” There are others of these articles 
which have reference more particularly to contracts 
and bargains not then determined and to the course of 
inheritances among the Dutch inhabitants of the Col- 
ony than to the courts of justice thereafter to be es- 
tablished in the Colony. 


———— 


THE PROPOSED AMENDMENTS TO THE CODE 
OF CIVIL PROCEDURE. 
ALBANY, January 16, 1879. 
To the Editor of the Albany Law Journal: 

Srr—It is evident that the profession has here- 
tofore been somewhat remiss in watching the acts 
of the Legislature relating to practice and proceeding. 
The culpability of lawyers in this respect (in which I 
confess to have shared) has, I think, been very general. 
Had lawyers taken more pains to inform themselves 





* For general form of governor’s commission, see Stoke, 
Ch. 4. 





as to proposed changes and consider their effect, 
it is probable that fewer mistakes would have been 
made. 

I am led to this reflection by examining the printed 
copy of the proposed act ‘‘ amending the Code of Civil 
Procedure’’ reported by the Special Committee of the 
Senate at the present session. Some changes are pro- 
posed that seem to me undesirable. I propose in this 
communication to call the attention of your readers 
to two subjects involved in the proposed act. 

1. As to the examination of a party before trial. 
This right existed under the old Code, §§ 390, 391, 392. 
It was given by sections 344, 345 and 346 of the original 
Code of 1848. It was retained, with some modifications, 
by the new Code, §§ 870, 872, 873 and 880. This power, 
so far as it relates to the examination of an adverse 
party, has been found very useful. In cases within 
my own observation, such an examination has gener- 
ally been found to conduce to the simplifying of the 
facts in issue between the parties and to the promo- 
tion of justice. Of course such a right may be abused 
(though I cannot recall any case in which this has been 
claimed to have been done); but so may the right of 
examining witnesses conditionally at all before trial. 
The proposed amendments limit this right, and will, 
if adopted, in my judgment, make its exercise incon- 
venient and embarrassing. The proposed amend- 
ments to section 873 (1) provide that in case of the ex- 
amination of a party, the order may, in the discretion 
of the judge, designate and limit the particular mat- 
ters as to which he shall be examined, and (2) take 
away the power of the court to appoint a referee for 
the examination of aparty. They amend section 880 
by inserting at its commencement the sentence, ‘* The 
examination of a party or an expected party is subject 
to the same rules as if he was examined upon the 
trial,’ and by inserting after ‘“‘referee,” in the next 
sentence, the words “after every other examination 
taken,’’ so as to exclude examinations of a party from 
the provision requiring the insertion in the examina- 
tion of ‘every answer or declaration of the person 
examined which either party requires to be inserted.” 

I think all these amendments unwise. Better let 
well enough alone. The adoption of these amend- 
ments would not be reform but retrogression. It is 
often a very great inconvenience to all parties to go 
before a judge, where a referee convenient to all might 
better be designated. What is there in the examina- 
tion of a party any more than in that of any other 
person, which makes it improper to conduct it before 
areferee? The proposed amendment of section 880 
makes the examination of a party, in effect, a part of 
the trial. If testimony that the judge taking the ex- 
amination deems improper is objected to, he must ex- 
clude it, and the other party may except. So if testi- 
mony is improperly admitted. The order may be 
made and the examination conducted before a county 
judge or a judge of the court other than the one be- 
fore whom the trial is had. But heis tomake rulings, 
which the judge before whom the case is finally tried 
may disapprove of, but which he has no power to cor- 
rect. Much better, it seems to me, is the existing 
practice, by which the examination of a party before 
trial is made like every other deposition, and either 
party is at liberty to make his objections to any part 
of the testimony when offered in evidence at the trial. 

2d. As to the docketing of the judgments of United 
States courts, the Senate Committee proposes to 
‘strike out”? section 1271 of the Code of Civil Pro- 
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cedure, which provides for the docketing of judg- 
ments of these courts, being a re-enactment of part 
of section 39 of chapter 470 of the Laws of 1847 (the 
‘Judiciary Act’’). Section 39 was repealed by chap- 
ter 417 of 1877, section 1, subdivision 21. The striking 
out of section 1271 would seem to take away all power 
of docketing judgments of United States courts by 
county clerks; a power which has existed in this State 
certainly for over thirty years, and which seems to be 
entirely unobjectionable, in many respects useful and 
convenient, and in harmony with section 916 of the 
Revised Statutes of the United States. Unless there 
is some other provision which has escaped my notice 
on this subject, this amendment would seem to be any 
thing but a “ reform.” 

Many of the amendments proposed by the Commit- 
tee are apparently judicious. Some are of doubtful 
expediency, as it seems to me, and the two above-men- 
tioned strike me as wrong. But the principal object 
of this communication is to call the attention of law- 
yers to the subject, in the hope that the opinions of 
the profession, on the matters involved, may be known, 
and have whatever influence they may be deemed en- 


titled to by the Legislature. ™ 


a 
NEGLIGENCE IN CROSSING RAILWAYS. 
HOUSE OF LORDS, JULY 31, 1878. 


DuBLIN, WICKLOW AND WELFORD Raritway Co. v. 
SLATTERY, 39 L. T. Rep. (N. S.) 265. 


1. Contributory negligence: being in dangerous 
lace, not.—A man is not necessarily to be regarded as 
aving caused or contributed to his own injury, by act- 

ing in a manner prima facie dangerous and imprudent, 
if there is evidence of acts or omissions by which he 
might have been put off his guard. 
ing lway with acquiescence of company: 
when negligence question for jury.—S. attempted to 

cross the line of the appellant Saas at nig tata 
apes where persons were in the habit of crossing with 
the acquiescence of the company. At the time that he 
attempted to cross there was a train standing still on 
he up line in such a position as to prevent a person on 
he line behind it from seeing any thing approaching on 
he down line. 8S. came from behind the train on the 
up line, and, on crossing on to the down line, was struck 
by an Lae train and killed. It was proved that it 
was a rule of the yy that express trains should 
whistle at that point, but evidence was produced that 
the train had not in fact whistled on that occasion. 
This evidence was contradicted by the servants of the 
compeny, who also proved that the train carried lights, 
and might have been seen by S. before he stepped on to 
the down line. Held (affirming the judgment of the 
court below), that there was evidence of negligence on 
the part of the company, and that the case was prop- 
erly left to the jury. 


HIS was an appeal from a judgment of the Ex- 
chequer Chamber in [reland, affirming a judgment 
of the Court of Common Pleas there. 

The action was brought under Lord Campbell's act, 
by the respondent, the widow of John Slattery, de- 
ceased, on behalf of herself and her children, to re- 
cover damages from the company in respect of the 
death of her late husband, who had been killed at a 
level crossing by the negligence, as was alleged, of the 
company’s servants. 

The facts are fully set out in the judgment of the 
Lord Chancellor. 

The case was first tried at the Wicklow summer 
assizes in 1873, before Fitzgerald, B., and a special jury, 
when the plaintiff obtained a verdict. A new trial 
was granted on the ground of improper reception of 
evidence, and the case was tried again before Palles, 
C. B., and a special jury, at the spring assizes, 1874, 
when the plaintiff obtained a verdict for £1,205. 





A rule was obtained, pursuant to leave reserved, to 
set aside this verdict and to enter a verdict for the de- 
fendant, on the ground that there was no evidence of 
negligence to leave to the jury, and that the deceased 
had been guilty of contributory negligence, but the 
Court of Common Pleas (Monahan, C. J., Keogh and 
Morris, JJ.) discharged the rule, as reported in Ir. 
Rep., 8 C. L. 531. 

The company then appealed to the Exchequer Cham- 
ber, which was equally divided in opinion, Palles, C, 
B., Fitzgerald and Dowse, BB., being in favor of af- 
firming the judgment of the Common Pleas, and 
Whiteside, C. J., Deasy, B., and Barry, J., in favor of 
reversing it, as reported in Ir. Rep., 10 C. L. 256. 

The decision accordingly stood affirmed, and the 
defendant company appealed to the House of Lords. 
The case was argued on February 5, 7, 8, 11 and 14, be- 
fore Lord Cairns, L. C., Lords Hatherley, Blackburn 
and Gordon. 


Sir H. James, Q. C., P. White, Q. C., and W. Ander- 
son (the two latter of the Irish bar), for appellants, 
cited Cotton v. Wood, 8 C. B. (N. 8.) 568; Stubley v. 
The London and North-Western Railway Co., 13 L. T. 
Rep. (N. 8S.) 376; L. R., 1 Ex. 13; Lewis v. The London, 
Chatham and Dover Railway Co., 29 L. T. Rep. (N. S.) 
397; L. R., 9Q. B. 66; Skelton v. The London and 
North-Western Railway Co., 16 L. T. Rep. (N. 8S.) 568; 
L. R., 2 C. P. 681; Falkiner v. The Great South and 
West of Ireland Railway Co., Ir. Rep., 5 C. L. 213; 
Adams v. The Lancashire and Yorkshire Railway Co., 
20 L. T. Rep. (N. 8.) 850; L. R., 4 C. P. 739; Wyatt v. 
The Great Western Railway Co., 12 L. T. Rep. (N. 8.) 
568; 34 L. J. Q. B. 204; 6 B. & S. 709. 

The Attorney-General for Ireland (Gibson, Q. C.), 
Hemphill, Q. C., and T. P. Hamilton (all of the Irish 
bar), and A. M. Sullivan, for respondent, cited Stapley 
v. The London, Brighton and South Coast Railway Co., 
13 L. T. Rep. (N. S.) 406; L. R., 1 Ex. 21; The North- 
Eastern Railway Co. v. Wanless, 30 L. T. Rep. (N. 8.) 275; 
L. R.,7 H. of L. 12; Purdon v. Longford, Ir. Rep., 11 
C. L. 267; James v. The Great Western Railway Co., Ir. 
Rep., 2 C. P. 634, n.; Radley v. The London and North- 
Western Railway Co., 35 L. T. Rep. (N. S.) 687; 1 App. 
Cas. 754; Gee v. The Metropolitan Railway Co., L. R., 
8 Q. B. 161. 

Tue LoRD CHANCELLOR (Cairns). My Lords, in 
this case the respondent, the widow of a man who was 
killed by a locomotive engine at a level crossing on the 
railway, in May, i873, brought an action in the Court 
of Common Pleas, in Ireland, to recover damages on 
the ground of the negligence of the railway company. 
The two issues raised were— first, whether there was 
any negligence on the part of the appellants (the rail- 
way company) leading to the collision; and, secondly, 
whether the deceased might by the exerciseof ordinary 
care have avoided the accident. Both these issues were 
found in favor of the respondent (the widow), and in 
the result she obtained a verdict and damages for 
£1,205, to be distributed between herself and her 
children. A rule was obtained to set aside the ver- 
dict, and enter a verdict for the defendants, pursuant 
to leave reserved at the trial, or that the verdict should 
be set aside as being against the evidence or weight of 
evidence, and a new trial granted, but it was dis- 
charged and the verdict stood. Thereupon the appel- 
lants appealed to the Court of Exchequer Chamber in 
Ireland. The appeal could not, according to practice, 
| raise any question as to whether the verdict was 








THE ALBANY LAW JOURNAL. 


a 














against the evidence; it only raised the question 
whether the verdict should be entered for the defend- 
ants. On this point the Court of Exchequer Chamber 
were equally divided, and the verdict for the plaintiff 
was left to stand. It is this question only —namely, 
whether the verdict should be entered for the defend- 
ants, which comes before your Lordships by way of 
appeal. The deceased, John Slattery, with a cousin 
and two friends, Darcy and Farelly, went about 11.40 
Pp. M. on the 9th May, 1873, to the Lansdowne road sta- 
tion on the railway from Kingstown to Dublin. Darcy 
was going to Dublin from that station, and Slattery 
went to see him off. There was a level crossing lead- 
ing from Horseshoe-gate to the ticket office on the 
other side of the line. When Slattery and his friends 
arrived at the gate the train from Kingstown to Dub- 
lin came up on the opposite side and stopped at the 
station. Slattery crossed the line to the ticket office 
just in front of the train as it was coming toa stop. 
He was next seen at the back of the train coming for- 
ward to recross the line to where his friends continued 
to stand, signalling them at the same time to come 
across. He passed behind the train, across the up 
rails on to the six-foot way and on to the down rails, 
aud just as he reached the down rails an express train 
from Dublin passed through the station, struck him 
and killed him. The only negligence alleged against 
the company was that the train did not whistle before 
passing through the station, which would have acted 
as a caution to the deceased. It appeared it was 
the duty of the engine-driver of express trains to 
whistle on passing every station; and at the trial two 
or three witnesses for the plaintiff said they did not 
hear the whistle, but the engine-driver and other wit- 
nesses, to the number of ten, stated positively that 
whistling did take place. If the question whether the 
verdict was against the evidence were open, I should 
be of opinion that a verdict more directly against the 
evidence I have seldom seen, and I think the jury were 
probably actuated by feelings of compassion for the 
plaintiff. The second issue was— could the deceased 
by the exercise of reasonable care and skill on his part 
have avoided the collision? In other words, was he 
guilty of contributory negligence? If the deceased, 
in coming on the six-foot way, had looked up the line 
he would have seen the express train, and his conduct 
must be viewed between two alternatives. Either 
he looked up and saw the train advancing and took on 
himself the responsibility of getting across before it 
came close, or he did not look up the line at all. It is 
on this part of the case I look with a degree of doubt, 
which is increased by finding that the view taken by 
some of their Lordships, for whose opinion I have the 
greatest respect, differs from that which I have ulti- 
mately formed. The only question now is whether, 
upon the evidence, the judge ought to have taken the 
case out of the hands of the jury in the first instance. 
Iam not aware of any authority for this being done, 
and none of the cases cited in the course of the argu- 
ment could, in my opinion, be looked upon as an au- 
thority for such a course. I certainly cannot look 
upon the result of the litigation as satisfactory. The 
appellants will, I fear, have to pay a sum for which I 
cannot think they ought to have been made liable, and 
the respondent aud her children will recover money 
to which their legal right has not been established. 
But I cannot seek to prevent this by proposing to your 
Lordships on the only part of the case which was 
brought for your determination to do what would seri- 


- 





ously encroach upon the legitimate province of a jury: 
I must, therefore, advise your Lordships to dismiss 
the appeal. Your Lordships are accustomed, in dis- 
missing an appeal, to dismiss it with costs, and you 
would not consider a difference of opinion among 
yourselves a sufficient reason for departing from the 
general rule. In the present case, however, the Court 
of Exchequer Chamber in Ireland, consisting of six 
judges, was equally divided, and the appellants could 
hardly have done otherwise than submit the case to 
be reviewed before the Queen in her Court of Parlia- 
ment. Your Lordships may possibly, under these cir- 
cumstances, think that the appeal should be dismissed, 
without costs. 

Lord PENZANCE. My Lords, the question is not 
whether the negligence of the defendants and its con- 
nection with the accident was reasonably established 
by the evidence, but only whether the evidence of 
negligence on the part of the defendants which the 
plaintiff gave was evidence which was properly sub- 
mitted to the jury. To whatever degree the deceased 
man may have been to blame in the course which he 
took, and in whatever degree that course may have 
contributed to the accident which befell him, I think 
it is clear that the absence of that whistling, which is 
usual on all railways as the signal of an approaching 
train, may have been reasonably considered by the 
jury to have influenced the course taken by him, and 
thus caused the accident; although they might also 
have been of opinion that, had he used any thing like 
ordinary care, the danger caused by the want of whis- 
tling, which in the result proved fatal, might have 
been avoided. If so, it was proper to take the opin- 
ion of the jury on the subject, asking them first 
whether there was in fact any whistling; if not, then, 
whether the absence of such whistling constituted a 
want of due and reasonable care on the part of the de- 
fendants, regard being had to the regulations of the 
company, and the existence of the level crossing; and, 
lastly, whether the accident was due to the want of 
reasonable care on the part of the company’s servants 
in that respect. AJl these matters are properly within 
the cognizance of a jury. There are, no doubt, cases 
in which it is the recognized and unquestioned duty 
of the judge to withdraw the case from the jury, upon 
the simple ground that there is no evidence in support 
of the issue fit for them to take into their consideration. 
This could not be done in the present case, for it is im- 
possible to say that on the question whether the whis- 
tle was sounded or not there was not evidence which 
a jury were bound to consider. And it is equally im- 
possible to say that the absence of this particular spé- 
cies of notice of an approaching train might not have 
influenced the deceased man in attempting to cross 
the line, and so caused the accident. I pass, therefore, 
to ‘the second question, which is this: Whether, as- 
suming evidence proper for the consideration of the 
jury on the issue of the defendants’ negligence to have 
been given by the plaintiff, and left to the jury, the 
judge at the trial ought to have decided for himself 
the second issue on the record, which is whether the 
deceased man was guilty of contributory negligence 
or not, and having decided it in the affirmative, to 
have withdrawn it from the jury, and directed them 
to find the verdict upon that issue for the defendants. 
The question so stated hardly admits of argument. 
Such a proposition wonld involve the assertion of a 
similar right on the part of a judge in any proceeding, 
civil or criminal, where the evidence was cogent and 
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conclusive; and to admit this would be to confound 
the functions of the judge and the jury in a most un- 
fortunate degree. It was suggested that it might be 
put in this way, that when the evidence upon the af- 
firmative of an issue is very cogent, the onus of proof 
is thereby shifted, and evidence rendered neces- 
sary to rebut it on the other side; and if no such evi- 
dence is produced, the judge may then declare that 
there is no evidence to go to the jury of the negative 
of the issue, and on that ground take upon himeelf to 
decide that the affirmative is established. I cannot sub- 
scribe to such a proposition. I entirely fail to see how 
the shifting of the onus of proof in the course of the 
trial can alter the issue itself, which is an affirmative 
one, and not a negative one, or vary the tribunal by 
which it is to be decided. To understand the full 
effect of such a principle it is only necessary to ob- 
serve its results in acriminal case. In the majority 
of cases the prisoner gives no evidence at all. Sup- 
pose then that the prosecutor makes a prima facie 
case, so strong a case that without some evidence in 
answer or explanation no one can doubt the prisoner's 
guilt; does this, by shifting the onus of proof, also 
shift from the jury to the judge the duty of deciding 
upon the effect of the prosecutor’s evidence, and is 
the judge entitled to direct the jury that they must 
find a verdict for the Crown? In these difficulties the 
counsel for the appellants contended that the two 
issues of the defendants’ negligence on the one hand, 
and the negligence of the deceased man on the other, 
should be considered together; and that, looking to 
the strong evidence which the case presented of neg- 
ligence on the part of the deceased man, by which the 
accident was really caused, there was no evidence to 
go to the jury of negligence on the part of the defend- 
ants. And he cited a number of cases in which the 
courts, in discussing whether there was evidence fit 
to go to the jury of the defendants’ negligence or not, 
entered into a consideration of the plaintiff's conduct, 
and discussed the question how far the accident was, 
in reality, brought about by that conduct. Now, what 
I will ask your Lordships to observe in respect of these 
cases is this, that in all of them the question which 
the court was deciding was not whether the plaintiff 
was negligent, but whether there was evidence to go 
to the jury of negligence by the defendants such as 
caused the injury. Although, therefore, the learned 
judges, in many of the cases quoted, have commented 
upon the plaintiff's conduct as wanting in due and 
reasonable care, they have not done so in the course 
of deciding any issue raised as to the plaintiff's neg- 
ligence, still less have they done so in reference to an 
issue of contributory negligence on the plaintiff's part, 
an issue which does not arise until the defendants’ 
negligence, and its relation to the accident have been 
first established, and, in the absence of that conclu- 
sion, is immaterial tothe case. The cases cited, there- 
fore, by no means support the conclusion at which 
your Lordships are asked to arrive. And this brings 
me to the discussion of the appellants’ argument, that 
the negligence of the defendants and the contributory 
negligence of the plaintiff should be considered to- 
gether in actions of this kind. But this is, in the 
present case, and on the present pleadings, absolutely 
untenable. For the plaintiff has taken no burden 
upon herself of disproving the negligence of the de- 
ceased man; and the negligence of the defendants on 
the one hand, and of the deceased man on the other, 
are pleaded not as parts of one proposition, but sepa- 
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rately, and are the subjects of separate and independ- 
ent issues. The proof of the first issue, which is that 
of the defendants’ negligence, is upon the plaintiff; 
the proof of the second, which is that of contributory 
negligence, lies upon the defendants. Upon either of 
these issues it is competent to the judge to say nega- 
tively that there is not sufficient evidence to go to the 
jury; but it is no more competent for him to declare 
affirmatively that one of them is proved than the other. 
In fact, there is no case, that I am aware of, in which 
the facts and the proper conclusions of fact, to be 
drawn from them being in dispute, the judge has been 
held entitled to tell the jury that they were bound to 
find the issue proved. I am, therefore, of opinion that 
the learned judge did right at the trial, and that the 
present appeal should be dismissed. 

Lord O’HaGAN. My Lords, the principle on which 
I think this case ought to be decided appears to me to 
be well expressed in the maxim ‘‘ad questionem juris 
respondent judices, ad questionem facti respondent ju- 
ratores.”” The questions raised at the trial were ques- 
tions of fact only. First, whether the defendants 
had been guilty of negligence; and secondly, whether 
contributory negligence could properly be ascribed 
to the man who lost his life. As questions of fact 
they were proper to be submitted to the jury, and 
the learned judge who tried the cause was bound, in 
my opinion, so to submit them. No doubt, in some 
cases the court is warranted in assuming to itself the 
function of withdrawing the matter ip controversy 
from the consideration of the jury, in the absence of 
proof of essential facts, or of their connection with 
the question in issue. But here on both the questions 
there was abundant evidence, and I have no doubt 
that the judge was not at liberty to direct a verdict, 
whatever may have been, in his own opinion, the pre- 
ponderance of proof on the one side or the other. 
That isthe only point for the consideration of your 
Lordships. You have nothing to do with the weight 
of the evidence, or the propriety of the inferences 
drawn by the jury. As to the first question, whether 
the defendants were guilty of negligence, I cannot see 
how it could possibly have been taken from the jury. 
Palles, C. B., rightly confined their attention to the 
want of whistling, as the one instance of negligence 
with which they had to do; and with reference to that 
there was a large body of conflicting testimony, on 
which the jurymen, and they alone, were competent 
to pronounce. I do not enter on the question how far 
the whistling was a precaution which the defendants 
were bound to provide for the safety of the public. It 
seems to me that their own conduct is, on that point, 
conclusive against them. In the particular case they 
admitted the propriety of whistling, and accepted the 
duty of doing so. And if the warning which the de- 
ceased man was justified in expecting was not given, 
does not the case come within the principle of the de- 
cision in the North-Eastern Railway Co. v. Wanless, 
ubi sup., that when a company, by its servants, negli- 
gently leaves open a gate which should be closed, it 
must be taken to have invited persons to cross, 80 as 
to be unable to escape responsibility for accident by 
reason of their contributory negligence? I have no 
doubt that on the first question of fact the judge could 
not properly have given a direction; and it seems to 
me that on the second — whether there was contribu- 
tory negligence — he had no power to giveit. Thecir- 
cumstances establishing such negligence, and the in- 
ferences to be drawn from them, were, equally and 
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exclusively, for the consideration of the jury. It was 
for the jury to find the facts, and to draw the infer- 
ences of fact, and the judge would, in my mind, have 
transcended his jurisdiction in finding the former or 
drawing the latter. I cannot understand how the 
mere strength of proof, where there is an issue of 
fact to be decided, can transfer the right of decision 
to the judge. I do not acknowledge the force of the 
reasoning which would convert an issue in fact into 
an issue in law, merely because there seems to bea 
complete preponderance of evidence upon the one 
side, or because there is no evidence on the other. In 
such circumstances the judge may speak strongly, and 
point out plainly what is the duty of the jurymen; 
and if they ignorantly or perversely disregard his coun- 
sel, and find without evidence or against evidence, 
the injured party has his remedy, and the law is 
prompt to rectify the wrong. But I am not aware of 
any principle, and cannot discover any authority 
which can warrant the transfer of jurisdiction, and of 
the duty of judgment on matters of fact formally sub- 
mitted toa jury, merely because the case appears to 
the judge to be conclusively established, on the one 
side or the other. The privileges of a jury may be 
abused. The system of trial which involves their 
maintenance is open to criticism, and subject to 
change. But while it exists it should, in my opinion, 
exist in its integrity. The several functions of the 
court and the jury should be carefully kept apart. In 
matters of law the jury should obey the court; in mat- 
ters of fact the court should respect the jury; and 
both will best execute their great functions by hold- 
ing in memory the adage with which I began these ob- 
servations. Iam of opinion that the appeal should be 
dismissed, but, for the reasons given by the Lord Chan- 
cellor, without costs. 

Lord SELBORNE. My Lords, if I had to decide this 
case on the weight of evidence, [ should certainly give 
credit to the witnesses who say that the usual notice 
by whistling of the approach of the down express 
train was properly given, although the companions of 
the deceased may not have heard it. But it seems to 
me impossible to deny that the evidence of persons 
who, standing in a position where the whistling must 
have been audible, say they heard none, was proper to 
be left to a jury on the issue whether there was whis- 
tling or not, however strong the affirmative evidence 
might be by which it was met; and the jury in this 
case have found that issue in the negative. If the de- 
ceased had been a mere trespasser on the line, it would 
have been entirely his own fault that he was in the 
way of danger; and, as the defendants would have 
been under no special obligation to give warning of 
the approach of their trains to persons whose presence 
on their line they had no just cause to anticipate, the 
omission of whistling under these circumstances would 
not have been negligence on their part. But the jury 
have found, upon evidence which, in my opinion, cer- 
tainly justifies that part of their finding, that the de- 
ceased was, at the time of the accident, “lawfully 
using the line.’’ Where there is a crossing so used, it 
appears to me to be the duty of the company to use 
proper and sufficient means to give warning of the ap- 
proach of a train appointed to pass by without stop- 
ping; and if a person lawfully using the crossing is 
killed for want of such warning, his death is prima 
facie, in my opinion, due to actionable negligence on 
the part of the company. It is said that in this case 
there was a notice board with a warning of danger, 








and that the express train carried lights, and that the 
judge ought to have ruled that the company was not 
bound to give any other or further notice, by whis- 
tling or otherwise. To this I cannot agree. Notice 
to the ear, if it is reasonably practicable, seems to be 
necessary. The evidence proves that on this line, and 
at this particular place, such notice was not only rea- 
sonably practicable, but was usual. In this state of 
things I am of opinion that the judge could not prop- 
erly have withdrawn from the’ jury the question 
whether the usual whistling was in this case omitted 
or not, and, if so, whether such omission was negli- 
gence on the part of the company, causing the acci- 
dent. With respect to the issue of contributory neg- 
ligence, it was contended that the judge ought to have 
held that the plaintiff had failed to make a case proper 
to go to a jury, on the ground that there was proof of 
contributory uegligence sufficient to neutralize the 
effect of the evidence given of negligence by the com- 
pany. But Ido not understand how, under such cir- 
cumstances, the question of contributory negligence 
could cease to be one of fact for the jury. If, indeed, 
there had been no evidence at all given, except what 
necessarily went to show that the negligence of the 
deceased himself was the cause of his death, a judge 
might have been quite right in saying that there was 
no evidence to go to the jury in support of the plain- 
tiff’s case. Such a case would have existed there if it 
had been admitted that all proper warning was given, 
by whistling or otherwise, of the approach of the ex- 
press train, but that the deceased neglected that warn- 
ing, and persisted in crossing the line. But that is not 
how the case actually stands. The respect which I 
feel for the contrary opinions of some of your Lord- 
ships has induced me again to go very carefully 
through the whole evidence given at the trial, and, as 
my opinion still remains the same, I think it right to 
specify some parts of that evidence which it was, in 
my judgment, material for the jury to consider. [His 
Lordship then went through the evidence in detail, 
and continued:] All the facts which I have men- 
tioned seem to me to have been proper and material 
to have been submitted to, and considered by, a jury, 
upon the issue of contributory negligence. The cases 
of The North-Eastern Railway Co. v. Wanless, whi sup., 
and Bridges v. The North London Railway Co.,ubi sup., 
in this House (with which that of The Metropolitan 
Railway Co. v. Jackson, ubi sup., is consistent) de- 
cided, as I understand them, that a man is not neces- 
sarily to be regarded as having caused or contributed 
to his own death by getting out of a carriage, or by 
crossing a line of railway, in a manner prima facie 
dangerous and imprudent, from which his death actu- 
ally followed, if there is evidence of acts and omis- 
sions on the part of the company by which he might 
have been put off his guard, and led to suppose that 
he might safely act as he did. Iam not satisfied that 
there was any ground in Wanless’s case for saying that 
he was ‘‘invited”’ to cross the line. except in a sense 
in which a jury might be warranted by the evidence 
in holding that there was a similar “invitation” in 
this case also. I am, for these reasons, of opinion that 
the judgment of the court below was right en the 
only point which is open upon this appeal. I assent, 
however, not unwillingly, to the proposal that the ap- 
peal should be dismissed without costs. 

Lord Gorpon. My Lords, I concur in the judg- 
ments which have been delivered by the majority of 
your Lordships. I think a case of disputed facts 
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ought not to be withdrawn from a jury merely be- 
cause the evidence seems to the judge to point all in 
one direction. Whether the evidence be strong, or 
conflicting, or weak, it is equally the province of a jury 
to decide upon it; and I think a presiding judge would 
be arrogating to himself functions not belonging to 
him if he were, on the trial of a question of fact, to 
withdraw the evidence from the jury, and to decide 
on it himself. Where there is no evidence to go to 
the jury, it is proper for the judge to direct a nonsuit. 
That was the course which this House considered 
ought to have been followed in the recent case of The 
Metropolitan Railway Co. v. Jackson, ubi sup. But in 
my view this case is very different from that. I think 
there was evidence in this case on both the points 
raised, and that the judge did right in leaving the case 
to the jury: 

Order appealed from affirmed and appeal dismissed, 
without costs. 

Lords Hatherley, Coleridge and Blackburn dissented, 
on the ground that on the uncontradicted evidence it 
appeared that the accident had resulted from the neg- 
ligence of deceased and that the case should have been 
withdrawn from the jury on that ground. 
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FORGERY OF MEDICAL DIPLOMAS. 


SUPREME COURT OF PENNSYLVANIA, MARCH 11, 1878. 


McCuurgE, plaintiff in error, v. COMMONWEALTH. 


The issue of a counterfeit medical diploma is forg- 
ery.— Under the statute of Pennsylvania as to forgery 
which does not require that it be alleged or shown that de- 
fendant intended to defraud any particular person, but 
that a cha and proof of general intent to defraud is 
sufficient, the making and sale of a counterfeit medical 
—— from a college, certifying that the one purchasing 
it has been qualified as a physician, is forgery. 

HIS was an indictment charging McClure, the defend- 

ant below, with unlawfully making and signing 
and fraudulently uttering and publishing a diploma of 
the Veterinary College of Philadelphia. 

The facts were these: The Veterinary College of 
Philadelphia is an institution incorporated under the 
Laws of Pennsylvania, and has been in operation since 
1862. It coming to the knowledge of the police that 
persons who had never attended the institution held 
what purported to be diplomas therefrom, they induced 
one Standin, who had studied there, to endeavor to 
obtain one of these, furnishing him with means to 
procure it. Standin purchased from defendant, for 
$120, the following instrument : 


“ Ars Veterinaria post Medicinam Secunda est. Veterinary 
College of Philadelphia. To all whom it may concern. Know 
ye, that we, the officers and professors of the Veterinary Col- 
lege of Philadelphia, do, by the authority vested in us by the 
Sovereign Power of the State of Pennsylvania, confer the de- 
gree of Doctor of Veterinary Medicine and Surgery, with all 
the attending immunities consequent thereon, upon Francis 
Standin, he having attended the curriculum of studies, and 
complied with all the requirements imposed by the laws of our 
institution. And we hereby certify his entire ability to treat, 
in a scientific manner, all kinds of diseases peculiar to veteri- 
nary practice. 

In testimony whereof, we have granted him this Diploma, 
on this first day of March, Anno Domini 1877, in the hall of our 
college, at Philadelphia, affixing our signatures, and the seal 


of the college thereto. 
Alfred L. Elwyn, M. D., Pres’t. 


Geo. W. Orless, V. 8., Secretary. 
Robt. McClure, M. D., V. 8. 


[sean] John H. Gould, V. S$.” 








It was proved that the names of Alfred L. Elwyn 
and John H. Gould were forgeries, written at Me- 
Clure’s request, by one Warren. 

The defendant asked the court to charge that first, 
in order to convict the defendant, the Common- 
wealth must prove, beyond a reasonable doubt, that 
there was an intent to defraud, and second, that there 
has been no evidence whatever of an intent to defraud. 
The court acceded to the first request, and, as to the 
second, held that it is the jury’s right to determine if 
there was an intent to defraud any one, and charged 
this: “If you find that the defendant intended to de- 
fraud any one, when he procured the names to be 
signed to the diploma, he is guilty.” 

The jury brought ina verdict of guilty, and the de- 
fendant took error. 


Wm. B. Mannand F. F. Brightly, for plaintiff in 
error, cited Regina v. Hodgson, D. & B.’s Crown Cases, 
3; Regina v. Mills, id. 205. 


A. 8. Hagert, District Attorney, and W.W. Ker, As- 
sistant District Attorney, for the Commonwealth. 


AGNEW, C. J. Foreign cases cannot override the 
express words of a Pennsylvania statute. 

The 19th section of the Criminal Procedure Act of 
March 31, 1860 (Purd. Dig. 379-80, pl. 20), is in these 
words: ‘It shall be sufficient in any indictment for 
forging, altering, offering, disposing of, or putting off, 
any instrument whatsoever, or for obtaining, or at- 
tempting to obtain, any property, by false pretenses, 
to allege that the defendant did the act with intent to 
defraud; without alleging the intent of the defendant 
to be to defraud any particular person; and on the 
trial of any of the offenses in this section mentioned, 
it shall not be necessary to prove any intent on the 
part of the defendant to defraud any particular per- 
son, but it shall be sufficient to prove that the defend- 
ant did the act charged with an intent to defraud.”’ 

Here is a positive statute which says you need not 
charge or prove an intent to defraud any particular 
person, but it shall be sufficient to charge and prove a 
general intent to defraud. 

Did the Legislature mean what it said in this act? 
Who can doubt it? What was the purpose? Clearly 
to meet those frauds which affect the public at large. 
If a man forge bank notes, bonds to bearer, or other 
documents, intended to deceive the public, and make 
money out of the imposture, on what principle is this 
a less offense than if he intended to cheat a single in- 
dividual? He often does not circulate them himself, 
but sells them, at a percentage on their face, to accom- 
plices who circulate them to the injury of the public. 

Such a counterfeiter is far more dangerous to society 
than the “shover,”’ as he is called, of the bills or coun- 
terfeit papers. Now that any foreign case should con- 
trol a Pennsylvania statute so plain in its intent and 
beneficial in its purpose, would itself be almost a fraud 
upon the public. We cannot recognize any such au- 
thority. 

The case before us isaclear one. The defendant 
procured a certain diploma to be fraudulently and 
falsely signed with the names of certain persons as 
the officers of a once existing institution authorized 
to grant degrees. 

He sold this diploma to a person named Standin 
for $120, after a correspondence on the subject, result- 
ing in the price named. Standin, it is true, was en- 





gaged to trap the defendant, and he was not deceived. 
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But not so the defendant; he sold the forged diploma 
in order to make money out of it, and thereby intend- 
ing to defraud any and every one putting trust in itas 
the evidence of the skill and knowledge of the person 
named in the diploma. He fell directly within the 
words and intent of the 19th section referred to, he 
had a fraudulent intent in his act, his purpose was cor- 
rupt and injurious, and this, the law says, shall be suf- 
ficient; and it shall not be necessary to prove any in- 
tent to defraud any particular person. No one can 
doubt the fraud such a document is intended to per- 
petrate, or the intent to defraud, that the forger had, 
when he got it up and used it. Iltis just such a case 
asthe law intends to reach. A general intent is quite 
as injurious to the public as an intent to defraud a 
particular person. 

Judgment affirmed, and the record is ordered to be 
remitted to the Court of Quarter Sessions for the pur- 
pose of proceeding to bring the defendant into court, 
and committing him to custody in order that the sen- 
tence of the court shall be fully carried into effect. 


o¢—_—_—_—— 


FINANCIAL LAW. 


ORGED NOTE: PROMISE BY SUPPOSED MAKER TO 

PAY DOES NOT RENDER HIM LIABLE: RATIFICA- 
TION.— A mere promise by the supposed maker to pay 
a forged note, without any new consideration, and 
without circumstances creating an estoppel against the 
promisor, does not become a binding contract creat- 
ing a liability to pay such note. The principle of 
agency, by which a principal may ratify the unauthor- 
ized act of his agent, does not apply to the alleged 
ratification of a forged note; the act of the agent be- 
ing voidable, may be ratified, the act of the forger is 
void, and cannot be ratified. Ohio Sup. Ct. Com., 
Dec. 18, 1878. Workman v. Wright. 

PAYMENT INTO BANK THEREAFTER FAILING BY 
DIRECTION OF HOLDER OF NOTE.— Sept. 9 defendant 
executed and delivered his promissory note payable 
ten days after date at a certain bank. Defendant paid 
the amount to the bank, Sept. llth. The bank received 
the note for collection on the 17th, suspended on the 
18th, and on the 20th made anassignment. On the 
15th inst. plaintiff sent notification to the defendant 
that the note had been sent to the bank for collection, 
and payment might be made at any time before the 
note fell due if he desired. Held, that the payment 
made on the llth was effectual and a good payment 
before the failure of the bank. Wisconsin Sup. Ct., 
Nov., 1878. Osborn v. Baird (N. W. Rep.). 


PROMISSORY NOTE PAYABLE IN SPECIE IF BANKS 
RESUME: STATUTE OF LIMITATION.—Where a note 
was made payable on a certain day in specie, but with 
a clause in it that the promise to pay was on the con- 
dition that the banks of Tennessee had resumed 
specie payments, on the day fixed, and if they had 
not, then it should be payable whenever they did 
resume. Held, that the condition only referred to 
the promise to pay in specie, and that the payee could 
waive payment in specie 1nd recover currency without 
waiting for said banks to resume. Nor does it follow 
from the construction that the note was due at the 
day certain, so as to make the statute of limitation 
run, this depending upon the waiver of the holder, 
and the payee having insisted the note was not due 
because of the conditton. Tennessee Sup. Ct., Sept., 
1878. Walters v. McBee (Tenn. L. Rep.). 





INSURANCE LAW. 

IRE PoLicy: CONDITIONS IN CHARTER AGAINST 

CHANGE OF TITLE NOT VIOLATED BY ASSIGNMENT 
IN BANKRUPTCY.— A clause contained in the charter 
of an insurance company provided that if the person 
insured should sell, convey, or assign the subject 
insured, he might also assign to the purchaser the 
policy of insurance: Provided, that before any loss 
happened, the consent of the president or secretary to 
the assignment should be obtained and indorsed on 
or annexed to the policy. Held, that an assignment in 
bankruptcy is not such an assignment as is contem- 
plated by the above clause. Pennsylvania Sup. Ct., 
Oct. 30, 1878. Fayette Co. Mut. Ins. Co. v. Neel (W. 
Not. Cas.). 

FIRE POLICY: CONDITIONS IN, WHEN INCUMBRANCE 
SUBSEQUENT TO POLICY DOES NOT INVALIDATE IT.— 
Where the secretary of an insurance company is 
authorized by the by-laws to extend the policy in the 
absence of reasons known to him to forbid it, a re- 
newal is but a continuance of the policy, and, there- 
fore, an incumbrance created after the date of the 
original policy (which required a disclosure of any in- 
cumbrances then existing) is not required to be disclosed 
at the time of the renewal. Ib. 


FIRE POLICY: CONDITION AS TO NON-OCCUPATION. 
— When a house is insured upon condition that, if itis 
vacated by the owner or occupant, previous notice 
shall be given to the insurer of ‘ the particulars of 
such vacation or removal,’”’ the condition is not com- 
plied with by a notice that the household goods will 
not be removed, when, in fact, they are substantially 
all carried away. New Hampshire Sup. Ct. Hill v. 
Equitable M. F. Ins. Co. 

LIFE POLICY: INDUCED BY FRAUD OF AGENT MAY 
BE RESCINDED BY POLICY-HOLDER.—Where an agent 
of a life insurance company, acting within the scope 
of his authority, to induce a person to apply for in- 
surance in the company, fraudulently represents to 
him that, for a specified annual premium, a policy 
would be fully paid at a given period, and further en- 
title the holder to certain other specified benefits, and 
thereby induces such person to apply for a policy on 
his life,and to pay the premium therefor; if the policy 
issued to him is materially different from what it was 
represented to him it would be, he may rescind and 
recover back of the company the premium paid. Ohio 
Sup. Ct. Com., Jan. 8, 1879. United States L. Ins. Co. 
v. Wright. 

LIFE POLICY: ONE NOT PARTY TO, MAY NOT 
RESCIND FOR FRAUD.— One not a party to a life policy 
in force cannot avoid it for fraud, nor recover back 
the premiums paid thereon, although he caused the 
policy to be effected and paid the premiums. Ib. 

MARINE POLICY: ONUS PROBANDI OF SEAWORTHI- 
NESS ON INSURER.— In an action on a policy of marine 
insurance the evidence was that eleven days after 
leaving port the vessel encountered bad weather, and 
put back in a disabled condition. The judge directed 
the jury, as a matter of law, that the burden of proof 
of seaworthiness was shifted from defendants to 
plaintiff, and that it was for plaintiff to prove that the 
ship was rendered unseaworthy by perils of the sea 
encountered after sailing, and insured against. Held, 
that this was a misdirection. Watson v. Clark, 1 Dow. 
336, distinguished and explained. English Ct. Appeal, 
May 16, 1878. Pickup v. Thames & Mersey Mar. Ins. 
Co., 39 L. T. Rep. (N. 8.) 341. 
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OBITER DICTA. 
CORRESPONDENT from whom we shall be glad 
to hear often sends us the following from Chicago: 

“As you sometimes devote some space to the hu- 
morous phases of the law as administered in the 
courts, perhaps to call your attention to the following 
may not be amiss: 

In Rountree v. Stuart, Breese’s Reports, p. 74, decided 
by the Supreme Court of Illinois in 1823, the opinion 
closes with the following remarkable conclusion: ‘The 
plaintiff erred in taking judgment at the same term at 
which he got leave to amend his declaration. There- 
fore the judgment ought to be reversed, but as the 
court is divided in opinion, it is therefore affirmed.’ 

In Bailey, adm’r, v. Campbell, 1 Scam. 47, the same 
court said in 1832: “The jury on the trial in the Cir- 
cuit Court found a verdict for the defendant, and 
the plaintiff brings the record into this court, such as 
it is.’ 

In Carson v. Clark, 1 Scam. 116, as illustrative of the 
principle that a benefit may be conferred without 
creating a moral or legal obligation to pay for it, a case 
was cited (hypothetical, perhaps) where one man shot 
another, with the intention of killing him, but so far 
from succeeding in his design, the wound cured him 
of the dropsy. 

I have never seen these cases noticed, and send you 
references to them for what they are worth.”’ 

inentitibemniunne 
UNITED STATES SUPREME COURT ABSTRACT. 
APPEAL. 


1. To Supreme Court from State court: where decis- 
ton turns only on general principles of law, appeal does 
not lie. —Where a State court decided that by the gen- 
eral principles of commercial law if, during the late 
civil war, an indorser of apromissory note abandoned 
his residence in loyal territory, and went to reside per- 
manently within the Confederate lines before the note 
matured, a notice of protest left at his former residence 
in the loyal territory was not sufficient to charge him, 
if his change of residence was known, or by the exer- 
cise of reasonable diligence might have been known to 
the holder of the note when it matured, and refused to 
decide upon the constitutionality of the ordinance of 
secession, although an attempt was made to obtain a. 
ruling on that question. Held, that an appeal could 
not be taken to this court. Bethel v. Demaret, 10 
Wall. 537; Delmas v. Insurance Company, 14 id. 661; 
Tarver v. Keach, 15 id. 67 ; Rockhold v. Rockhold, 92 
U. S. 129; N. Y. Life Insurance Co. v. Hendren, id. 
286. Writ of error to Supreme Court of Appeals of 
Virginia dismissed. Bank of Old Dominion, plaintiff 
in error, v. McVeigh. Opinion by Waite, C. J. 

2. To Supreme Court: amount litigated not amount 
claimed governs.—Plaintiff below brought action upon 
a money demand for about $2,000, and recovered judg- 
ment for $1,118.71. Defendant below plead the gen- 
eral issue and gave notice of set-off, claiming $10,000. 
The only thing litigated was plaintiff's claim, anda 
single item of defendant's set-off, amounting to $446. 
Held, that an appeal could not be taken to this court. 
Lee v. Watson, 1 Wall. 337 ; Schacker v. Hartford Fire 
Ins. Co., 93 U. S. 241. Writ of error to United States 
Circuit Court, W. D. Michigan, dismissed. Gray, plain- 
tiff in error, v. Blanchford. Opinion by Waite, C. J. 

3. From State court: where only question of fact in- 








volved, does not lie.—In an action for divorce in the 
State of New York, the question was whether plain- 
tiff in error was a citizen of the State of New York 
when a suit was commenced against her in Louisiana, 
and the court decided that she was not. Held, that 
the decision of the State court did not present a ques- 
tion of which this court has jurisdiction. Writ of 
error to New York Court of Appeals dismissed. Hunt 
v. Hunt. Opinion by Waite, C. J. 


CONSTITUTIONAL LAW. 


Impairing contract: marriage not embraced in consti- 
tutional prohibition.—The provision of the Constitu- 
tion prohibiting States from passing laws impairing 
the obligation of contracts has never been understood 
to embrace other contracts than those which respect 
property, or some object of value, and confer rights 
which may be asserted in a court of justice. It never 
has been understood to restrict the general right of the 
Legislature to legislate upon the subject of divorces. 
Those acts enable some tribunal, not to impair a mar- 
riage contract, but to liberate one of the parties be- 
cause it has been broken by the other. Dartmouth 
College Case, 4 Wheat. 629. Writ of error to Court of 
Appeals, New York, dismissed. Hunt, plaintiff in error, 
v. Hunt. Opinion by Waite, C. J. 

TRIAL. 

Charge to jury: general charge sufficient if proper.— 
At the close of the testimony on both sides, plaintiff 
in error submitted eight prayers for instructions to 
the jury. The court declined to give any of them, but 
instructed at large, according to its own views of pro- 
priety and the exigencies of the case. Held, proper, 
and if the instructions covered all the points, and pre- 
sented them fully and fairly to the jury, the duty rest- 
ing upon the judge was well discharged, and it was not 
error to refuse those asked for by the plaintiff. This 
is the settled rule in the courts in the United States. 
Labor v. Cooper, 7 Wall. 565; Indianapolis R. R. Co. 
v. Horst, 93 U. S. 295. Judgment Circuit Court, N. D. 
Illinois, affirmed. Rich v. City of Rock Island. Opinion 
by Swayne, J. 


_—————— 


GENERAL TERM ABSTRACT. 


NEw YoRK COMMON PLBEAs. 
(Opinions Filed January 6, 1879.) 





CONTRACT. 

Liability of agent.— The defendants were the agents 
of Miss H., the plaintiffs assignor, and employed by 
her to negotiate on her account for an engagement 
with S. & M. Miss H. signed a contract with S. & M. 
and authorized them to pay the defendants for their 
services as her agent in negotiating the engagement a 
commission of five per cent. She was not paid her 
salary for the engagement and sued the defendants 
therefor and recovered a judgment in a District Court 
in New York city. On appeal, held, that the defend- 
ants were not principals in any sense of the word, and 
Miss H. gave credit not to them but to S. & M., who 
promised to deposit the amount of her salary in the 
hands of the defendants, but failed to do so. There 
was no written contract on the part of defendants to 
pay it, and they never promised to pay it if S. & M. 


did not. Judgment reversed. Stahlkuth v. Brown & 
Barnes. Opinion by Van Hoesen, J. Daly, C. J., 
concurred. 
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EVIDENCE. 





Testimony of party: submission of, to a jury.—In 
this action the fact of an agreement existing which 
gave the plaintiff the right to the goods in question 
depended upon the plaintiff's undisputed evidence 
alone. The court refused to submit to the jury what 
the agreement was, on the ground that the evidence of 
the plaintiff, respecting the contract, was uncontra- 
dicted and must be taken as true, and directed a ver- 
dict in the plaintiff's favor. Held, that although the 
plaintiff's testimony was uncontradicted, it was not 
free from improbability, and the question should have 
been submitted to the jury, citing Kavanagh v. Wil- 
son, 70 N. Y. 179. That the rule, as laid down in New- 
ton v. Pope, 1 Cowen, 110, that where a witness is un- 
impeached and the facts sworn to by him are uncontra- 
dicted, either directly or indirectly by other witnesses, 
and there is no intrinsic improbability in the relation 
he gives, his testimony cannot be disregarded by 
the court or by the jury, prevailed when parties and 
any one interested were excluded as witnesses, and 
even then had considerable qualification (5 Cowen, 243), 
has not force now when interested parties give testi- 
mony. Citing 45 N. Y. 554. There may be no evi- 
dence directly contradicting such a witness, but it 
does not follow from that that his statements must be 
true; there may be an exercise of judgment in respect 
to such testimony. It is safer, where a cause of ac- 
tion or a defense rests solely upon the testimony of a 
party, to leave it tothe twelve minds that constitute 
the jury to determine the weight or value to be at- 
tached to it than to assume as a rule of law that it 
must be true because it was not contradicted. Nichol- 
son v. Conner. Opinion by Daly, C. J. Van Hoesen, 
J., concurred. 

PLEADING. 


1. Special damages.— The complaint contained an 
allegation that the defendants, as consignees, kept and 
detained the plaintiff 106 days over and above what 
was a reasonable time to unload the boat after her ar- 
rival and the report thereof to the defendants, by 
which delay and detention the plaintiffs sustained 
damage to the amount of $10 per day, Held, that dam- 
ages can be recovered against the freightor or consignee 
for an unreasonable detention of a vessel (citing 
Western Transp. Co. v. Hawley, 1 Daly, 327; Cross v 
Beard, 26 N. Y. 87; Clendaniel v. Tuckerman, 17 
Barb. 184; Fisher v. Abele, 44 How. 432), and that it 
was a sufficient averment to entitle the plaintiff to re- 
cover the damages claimed. That the rule that special 
damages cannot be recovered unless they are specially 
averred in the complaint, is one that applies where 
the damages are not such as necessarily arise from the 
breach of the contract and not being implied must be 
averred in order to prevent surprise to the defendant, 
who is entitled to be notified, that such damages will 
be claimed, and the nature of them, that he may come 
prepared with evidence at the trial if he wishes to 
contest the plaintiff's right to recover them. Citing 
Squire v. Wood, 14 Wend. 160. That this averment 
fully apprised the defendant, of the nature of the claim 
against him. Judgment for plaintiff affirmed. Bar- 
nard v. Benoind etal. Opinion by Daly, C. J. Van 
Hoesen, J., concurred. 

2. Married woman.— In an ordinary complaint upon 
a promissory note the answer set up that at the time 
of the making of thé note the defendant was a mar- 
ried woman. Judgment for the plaintiff was given upon 





the pleadings without any evidence. Held, that the 
judgment was right, the answer was not sufficient, for 
a married woman may make a valid promissory note 
when it is made in or about carrying on trade or busi- 
ness on her own account. That where a married wo- 
man has given a promissory note, the plaintiff may de- 
clare upon it generally, and if she was not authorized 
to make it, the objection should be taken by answer 
and raised upon the trial. Citing Frecking v. Rolland, 
53 N. Y. 422. That she must not only aver in her an- 
swer that she was a married woman but that it was not 
made in or about the carrying on of any trade or busi- 
ness by her, which averment would constitute a com- 
plete defense, as showing that the note was absolutely 
void, there being nothing on the face of the note to 
show that she intended, by making it, to charge her 
separate estate if she had one. Citing Manhattan 
Brass & Mfg. Co. v. Thompson, 58 N. Y. 80; Yale ». 
Dederer, 68 id. 329. Ferris v. Holmes. Opinion by 
Daly, C. J. Van Hoesen, J., concurred. 


———— ->-—__—_ 
RECENT AMERICAN DECISIONS. 


SUPREME COURT COMMISSION OF OHIO, 
JANUARY 8, 1879. * 
CARRIER. 

1. Act of God: delay by unusual storm.— Admitting 
that an express compauy is responsible for the fault or 
negligence of a railroad, over which it carries, the fact 
that a bridge of the railroad was carried away bya 
freshet of unusual violence is not such default or neg- 
ligence in the railroad company as will make the ex- 
press company responsible for the loss of perishable 
property occasioned by a delay thus made inevitable. 
American Express Company v. Smith. 

2. Perishable property.— A common carrier is not 
responsible fora lossof perishable property when that 
loss arises from the nature of the property itself. Ib. 

8. Carrier not insurer as to time.— A common carrier 
is not an insurer as to time, but is bound to transport 
freight to its destination within a reasonable time. If 
delay is occasioned by an accident which ordinary 
diligence could not guard against, the loss ensuing is 
not chargeable to the carrier. Ib. 

4. Duty of carriery.— A carrier is transporting prop- 
erty of aperishable nature, and a delay is occasioned 
by unavoidable accident, he makes all reasonable ef- 
forts to forward the property, but fails to do so in 
time to have it reach its destination before becoming 
totally lost. Under such circumstances he is justi- 
fied in selling it for the best price which can be ob- 
tained, exercising a sound discretion. lb. 

5. When carrier may sell goods to save total loss.— In 
case of accidental delay, a carrier is bound to exercise 
his best judgment, and to use due diligence in forward- 
ing perishable property, so as to save it from total 
loss. If the nature and condition of the property is 
such that this cannot be done, he may sell the same if 
he can thereby convert what would inevitably be a 
total loss, into one that is partial merely. Ib. 

6. Carrier need not divert from usual route.—A carrier 
who undertakes to carry goods over his own route, is 
not responsible for unavoidable delays, such as might 
be occasioned by the destruction of a railroad bridge 
by a flood, and if such delays occur while the goods 
are in transit, it is thereupon the duty of the carrier 








* From BE. L. Dewitt, Esq., State Reporter. 
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to exercise sound discretion and reasonable diligence 


in forwarding the goods to their destination. He is 
not bound to divert the goods from his own to another 
route, over which he has no control, unless in the ex- 
ercise of such discretion and diligence it appears that 
the change of route would have prevented the loss at- 
tendant upon delay. Ib. 


SUPREME COURT OF MISSOURI.* 
PARTNERSHIP. 

Partnership real estate: heir of deceased partner not 
entitled to, ugainst firm creditors.—A title bond for real 
estate was made to a firm, who bought it for partner- 
ship purposes. After the death of one of the part- 
ners, the surviving partner, who administered upon 
the partnership estate, paid for the land out of the 
partnership assets, and the deed was made to him and 
the heirs of the deceased partner. The personal as- 
sets of the firm proving insufficient to pay its debts, 
the land was sold by order of the probate court for 
this purpose. In a suit brought to perfect title in the 
purchase, held, that he was entitled to a decree divest- 
ing the heirs of the deceased partner of the title ac- 
quired by them under the deed, and vesting it in him. 
Matthews v. Hunter. 

SALE. 

1. Of real estate: when purchaser cannot claim in- 
demnity against incumbrances.—Although by the rule 
well settled both in this country and in England, while 
a contract for the sale of real estate is still executory, 
by operation of law and without any agreement of the 
parties, the purchaser has a right to demand a title 
clear of defects and incumbrances, yet if, instead of 
taking a deed direct from his vendor, he accepts one 
from a party who has contracted to convey to his 
vendor, he thereby waives his right to recourse against 
the latter for money which he is compelled to pay in 
removing incumbrances from the land. Herryford v. 
Turner. 

2. Taking deed from vendor to his vendor, purchaser 
may not claim indemnity for incumbrances from his 
vendor.—After a sale under a deed of trust, but before 
the execution of the deed by the trustee, the defend- 
ant, who was the purchaser at the sale, agreed to sell 
the land to the plaintiff. At the request of the de- 
fendant, and with plaintiff's consent, the trustee exe- 
cuted the deed directly to the plaintiff. At the time 
of the sale and the execution of the deed, the land was 
incumbered for taxes, and defendant had knowledge 
of the fact. Plaintiff was compelled to pay off this 
incumbrance and brought suit to recover the amount 
paid. Held, that, having paid for the land and having 
accepted a deed therefor from the trustee, the plain- 
tiff thereby waived a deed from the defendant with 
such covenants of warranty as he had aright to de- 
mand, and there being no express undertaking on the 
part of defendant to pay the taxes, he could not re- 
cover. Ib. 


SCHOOL. 

Use of school building for religious exercises.—The 
board of directors of a school district cannot author- 
ize the school building put up and furnished under the 
school law (2 Wag. Stat. 1262), to be used for the pur- 
pose of teaching a Sunday school. Dorton v. Hearn. 








*To appear in 67 Missouri Reports. From Thomas K. 





Skinker, Esq., State Reporter, 











RECENT CRIMINAL DECISIONS. 


RSON: BURNING INSURED BUILDING TO DEFRAUD 
fA INSURANCE COMPANY: EVIDENCE OF FORMER AT- 
TEMPT ADMISSIBLE: TESTIMONY OF DEFENDANT AT 
INQUEST ADMISSIBLE: ALSO DECLARATIONS AS TO IN- 
suRING.—In a trial for arson, in burning a building 
insured with intent to injure the insurance company, 
held, that evidence that defendant, two nights pre- 
vious, attempted to set the building burned on fire, 
which fire was discovered and extinguished, was ad- 
missible on the question of intent. Held, also, that 
testimony given by defendant voluntarily at an in- 
quest held as to the fire was admissible against him. 
Held, further, that conversation with an insurance 
broker relative to increasing the insurance before the 
fire was admissible to show that he had a pecuniary 
interest in the insurance and a motive to commit the 
crime. Sup. Jud. Ct., Massachusetts, Nov., 1878. Com- 
monwealth v. Bradford. 

MURDER: TRIAL: JOINT INDICTMENT: SEPARATE 
TRIAL: CHALLENGE.—Two or more, jointly indicted 
for murder, are not, as matter of right, entitled to 
separate trials. The challenge by one of the defend- 
ants, of a juror whom the other has accepted, is no 
ground of exception for the latter. Sup. Ct., New 
Hampshire. State v. Doolitile (58 N. H. 92). 

MURDER: EVIDENCE OF DECLARATIONS (N PRESENCE 
OF PRISONER BEFORE OR AFTER OFFENSE TO SHOW CON- 
SPIRACY ADMISSIBLE; CORROBORATING TESTIMONY. — 
Evidence of declarations made prior to a murder in 
the presence of a prisoner charged as accessory, which 
tend to show a conspiracy in which the prisoner was a 
party, is admissible without express evidence of assent 
on the part of the prisoner. So, also, is evidence of 
similar declarations after the murder. Corroborating 
testimony to prove particular events, themselves un- 
important, in a chain showing a deep conspiracy, is 
admissible. Sup. Ct., Pennsylvania, May 8, 1878. 
Duffy v. Commonwealth (W. N. Cas.). 


—___.¢— 





NOTES OF RECENT DECISIONS. 

— DOES NOT INCLUDE GENERAL TAX.— 

Where a lessee of realestate covenanted to pay 
all water-rents, and all assessments whatever levied 
thereon, or charged on said premises, held, not to in- 
clude State, county and city taxes for general pur- 
Illinois App. Ct., Nov. 19, 1878. Stephani v. 
Catholic Bishop of Chicago. 


poses. 


BoUNDARY: OF RIGHT OF FISHERY.—A fresh-water 
stream flowed through an estuary covered by the sea 
at high tide. In this estuary a right of fishing, for 
which a fresh-water stream was essential, had been 
granted to the plaintiff from the western shore of the 
estuary “‘to the middle of the channel;”’ the defend- 
ant possessed the right of fishery in the estuary from 
the middle of the channel to the eastern shore. Some 
time ago the stream shifted its course about ninety 
yards nearer to the eastern side. Held, that the plain- 
tiff had aright to follow the course of the stream to 
its new course, inasmuch as the fresh water was essen- 
tial to the existence of the fishery, and the limit of the 
soil out of which the fishery was originally derived 
was the whole estuary, and the filum aque was not the 
landmark dividing the soil of the estuary between the 
plaintiff and the defendant, but the limit of the rights 
of each in the fresh-water course which was essential 
to the fishery enjoyed by each in the estuary, though 


if 
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if the river had shifted its course out of the estuary 
upon the defendant's lands the right of the plaintiff to 
fish would have been goue. Irish Ex. Div., July 5, 
1878. Millerv. Little (12 Ir. L. T. Rep. 131). 


CONSTITUTIONAL LAW: PHYSICIANS: STATE MAY 
REQUIRE EXAMINATION AND LICENSE.—A State has 
the right under its police powers to provide for boards 
of medical examiners and to require medical practi- 
tioners to obtain a license from such boards. California 
Sup. Ct., Oct. 1, 1878. Ew parte Fraser (P. C. L. J.). 

EXEMPTION : NON-RESIDENT.—The exemption laws 
of this Commonwealth do not protect property of a 
non-resident. Pennnsylvania, Philad. C. P., Dec. 28, 
1878. Snow v. Dill (W. N. Cas.). 


HIGHWAY: MERE USER WILL NOT CREATE.—Mere 
user by permission of land-owner of a way over his 
land cannot establish a right toa public way, unless 
such user is shown by facts and circumstances show- 
ing the user by the public under a claim of right, and 
not simply by permission, actual or tacit, of the owner. 
The fact that the road had never been worked, re- 
paired, taken control of by the public, or overseers ap- 
pointed, isan important element of evidence against 
such claims of right, though not conclusive. Tennes- 
see Sup. Ct., October 5, 1878. Sharp v. Mynatt (T. 
L. R.). 

WARRANTY: ONE. ADVANCING PURCHASE-MONEY 
CAN SUE FOR BREACH OF.—One who advances the pur- 
chase-money in payment of land can maintain a suit 
upon a breach of the covenant of general warranty, 
although the deed is taken in the name of another. A 
husband invested his wife’s money in land, took the 
deed with covenant of general warranty in his own 
name, and was afterward dispossessed; held, that the 
wife could sue on a breach of the warranty and that the 
suit was properly brought jointly in the names of the 
husband and wife for the use and benefit of the wife. 
Texas Sup. Ct., Nov. 1, 1878. Williams v. Turner (Tex. 
L. J.) 








>—— 
NEW BOOKS AND NEW EDITIONS. 
New York Superror Court Reports, Vou. XLII. 


Reports of Cases Argued and Determined in the Superior Court 
of the City of New York. By Samuel Jones and James C. 
Spencer, Reporters of the Court. New York Superior Court 
Reports, Vol. XLII. Jones & Spencer’s Reports, Vol. X1. 
4 York: Ward & Peloubet, successors to Diossy & Co., 

"HE present volume of this series of reports contains 

alarge number of cases of general interest, the 
large business of the court, and the varied character of 
the questions brought before it leading to this result. 

Among them we notice the following: Claflin v. Meyer, 

p.1: A larceny of goods from a warehouseman by his 

neglect constitutes a conversion by him, and no de- 

mand is necessary before bringing action. Germaniu 

Bank v. Frost, p. 117: An indorser authorized the cred- 

itor to compromise with the debtor, agreeing to still 

remain liable. The creditor with other creditors, by 

& composition, agreed to take from the debtor fifty per 

cent of the amount of those debts. Thereafter the 

creditor demanded and received from the debtor notes 
for the full amount of his claim in lieu of the original 
notes. Held, that the indorser was discharged. Smith 

v. Smith, p.140: A wife in an action for divorce, en- 

titled to alimony in installments under the order of 

the court, can release*her claim for a stipulated sum 
paid her. Paine vy. Noelke, p. 176: The laws of another 


State, in the absence of testimony, presumed to be simi- 
lar to the laws of this State. Adolphv. Central Park, 
etc., R. R. Co., p. 199: The driver of a vehicle in a 
street has equal rights with street cars to travel on the 
railroad track. Roderigas v. Eust River Savings 
Bank, p. 217: Letters of administration issued by a 
surrogate’s clerk in due form, where the surrogate has 
not made a judicial inquiry as to the fact of the death 
of the supposed intestate, are void and will not protect 
his debtor, paying money to the person named as ad- 
ministrator therein. Woodruff v. Beekman, p. 282: 
Injuries necessarily arising from doing an authorized 
act are damnum absque injuria. Sixcth Avenue R. R. 
Co. v. Gilbert R. R. Co., p. 292: Injuring the value of 
a street railroad by building an elevated railroad in 
the same street, not taking private property. Mohr 
v. Parmalee, p. 320: A party wall on both the premises 
agreed to be conveyed as free from incumbrance, and 
the adjoining premises is not an incumbrance, but if 
wholly in the premises to be conveyed itis. Wrayv. 
‘edderke, p. 335: Two chattel mortgages on the same 
property were executed at the same time and filed at 
the same time, it being agreed that one should be prior. 
Held, that the priority could be shown by evidence 
dehors the instruments. Prentice v. Knickerbocker 
Ins. Co., p. 352: Insurance premiums paid without 
knowledge andin good faith on a life policy, after the 
death of the insured may be recovered back. Poillon v. 
Lawrence, p. 385: A bankruptcy discharge cannot be 
impeached in a State court on the ground that it was 
obtained through fraud. Kingsbury v. Kerwin, p. 451: 
Purchases by a broker for his principal of cotton for 
future delivery are presumptively not gaming. The 
reporting is as is usual in this series carefully done. 





Bonney’s Rartway Laws. 

Railway Law for Railway Men, Passenger Agents, Baggage 
Masters, Ticket Agents, Conductors, Engineers, etc. y 
Charles L. Bonney. Chicago: The Railway Age Pub- 
lishing Company, 1878. 

In this little manual are collated the statutes of the 
different States and decisions relating to so much of 
the law regulating railways as is of concern to railway 
employees and agents. It4s divided into various sub- 
heads, such as ‘‘ The care of passengers,’’ ‘‘ The pass- 
enger’s ticket,’’ ‘‘ The ejectment of passengers,’’ ‘* The 
passenger’s baggage,’’ etc. To those for whom it is 
intended it will prove of great value as solving, ina 
brief form, the principal questions of difficulty liable 
to arise in every day business, and its small size will 
enable those having occasion to use it to conveniently 
carry it with them. 

——__———__—— 
COURT OF APPEALS DECISIONS. 


rT. following decisions were handed down Tuesday, 
January 21, 1879: 

Andrews v. Phillips. Calendar No. 32. Re-argu- 
ment ordered. No opinion. Bartlett v. Spicer, Jr. 
No. 127. Judgment affirmed Opinion by Church, Ch. 
J.——Berkshire Woolen Co. v. Juilliard. No. 369. Or- 
der affirmed, with costs, payable out of fund. Opin- 
ion by Rapallo, J.—-Burnel v. Weld. No. 152. Judg- 
ment reversed and new trial. Opinion by Rapallo, 
J.—Burroughs vy. Tostedan. No.105. Judgment re- 
versed and new trial. Opinion by Andrews, J.— 
Camp v. Wood. No. 160. Judgment affirmed. Opin- 
ion by Andrews, J.—Day v. Brooklyn City R. R. Co. 
No. 159. Judgment affirmed. No opinion.—De La- 








vatelle v. Wendt. No. 39. Judgment modified so as to 
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reduce it to the sum of $464.28, and! interest from 
May 1, 1867, to February 28, 1877, making the sum of 
$783.59, and as so modified and entered as of the date 
of its original entry, March 5, 1877, affirmed, with costs. 
Opinion by Hand, J.—Eager v. Crawford. No. 161. 
Judgment affirmed. Opinion by Miller, J.— Farrow 
v. Reamer. No. 393. Order affirmed. No opinion. 
Finnerty v. Prentice. No. 122. Judgment affirmed. 
Opinion by Andrews, J. Hand, J., dissented. — 
Foote v. Schneider. No. 157. Judgment affirmed on 
opinion of Ch. J. Daly in court below. Gale, In re. 
No. 413. Order affirmed. Opinion per Curiam.— 
Globe Marble Mills Co. v. Quinn. No. 136. Judgment 
affirmed. Opinion by Andrews, J.— Harris v. Bur- 
dette. No.114. Judgment affirmed. Opinion by Fol- 
ger, J.— Hastings v. Drew. No. 67. Judgment af- 
firmed. Opinion by Miller, J. Hill vy. Miller. No. 
56. Judgment affirmed. Opinion by Church, Ch. J. 
— Hoyker, Jr., v. Cassidy. No.133. Order of General 
Term reversed, and judgment affirmed on report of 
referee. Opinion by Andrews, J.— Hunt v. People. 
Judgment affirmed. Opinion by Miller, J.—Kromer 
v. Heim. No. 384. Order affirmed. Opinion by An- 
drews, J.—Lowery v. Brooklyn City and Newtown R. 
R. Co. Judgment reversed and new trial. Opinion 
by Hand, J.—Lynch v. Mayor, etc., of New York. 
No. 140. Judgment affirmed. Opinion by Earl, J. 
McCarthy v. Lake Shore and Mich. Sou. Ry. Co. 
64. Judgment affirmed. Opinion per Curiam. 
McMichael v. Klimer. No. 147. Judgment reversed 
and new trial. Opinion by Hand, J.— Nicholas v. 
N.Y.C.& H. R. R. R. Co. No. 102. Judgment re- 
versed and new trial. Opinion by Andrews, J.—Peo- 
ple v. Baker. No. 391. Judgment of General Term re- 
versed and judgment of Sessions affirmed. Opinion by 
Folger, J.——People v. Bank of North America. No. 47. 
Judgment affirmed, with costs to each party on appeal 
of his opponent. Opinion by Earl, J.—People ex rel. 
Dargin v. Cox. No. 149. Judgment affirmed. Opin- 
ion by Church, Ch. J.—People ex rel. Manhattan F. 
Ins. Co. v. Com’rs of Taxes and Assessments of New 
York City and County. No. 380. Judgment affirmed. 
Opinion by Church, Ch. J. People ex rel. Niagara 
F. Ins. Co. v. Com’rs of Taxes and Assessments of New 
York City and County. No. 393. Judgment affirmed. 
Opinion by Church, Ch. J.—People ex rel. Woolsey 
v. Common Council of L. I. City. No. 135. Order af- 
firmed. Opinion by Rapallo, J. Richardson v. 
Hughitt. No. 59. Judgment affirmed. Opinion by 
Miller, J. Samuels y. Northern Cent. Ry. Co. No. 
12. Judgment affirmed. No opinion.—Sisson vy. 
Hibbard. No.115. Judgment affirmed. Opinion by 
Rapallo, J.— Stanton v. King. No.15. Order modi- 
fied by inserting before the words ‘‘so far as,’’ and by 
striking out the word ‘‘ dismissed,’’ and inserting in 
lieu thereof this phrase, viz.: “ stricken out,’”’ and by 
striking out the words ‘“‘and from entering ’’ and in- 
serting in lieu thereof the words “so far as to enter; ”’ 
and by reducing the amount of costs allowed to $20 for 
making motion in Special Term and for one appeal to 
General Term. Order affirmed as modified, without 
costs to either party as against the other. Opinion by 
Folger, J.—Upham v. N. Y. Loan & Trust Co. No. 
45. Judgment affirmed. Opinion by Andrews, J.— 
Wehle v. Spelman. No. 9. Judgment reversed and 
new trial ordered. Opinion by Rapallo, J. Wilson 
v. Lawrence. No. 156. Judgment affirmed. Opinion 
by Rapallo, J.—Young v. Campbell. No. 370. Ap- 
peal dismissed. Opinion by Rapallo, J. 





No. 








NOTES. 

HE first number of The Missouri Bar, a law journal 
just established at the capital of Missouri, has 
reached us. It is published by Charles A. Wins- 
low, Esq., and is to be devoted to matters in the Su- 
preme Court and Federal courts sitting in the State, 
digests of all cases being given and opinions worthy of 
it published in full, and to matters of State legisla- 
tion, particularly Code revision. The number received, 
although stated to be not fairly a specimen of what is 
intended, indicates that those in charge of the under- 
taking are fully capable of conducting a first-class le- 
gal periodical, and we believe The Bar will be found of 

much value to the profession in Missouri. 


Chief-Justice Daly, in announcing the decision of 
the General Term of the New York Common Pleas, in 
Nicholson vy. Connor, on the 6th inst., took occasion to 
refer to the effect of the change in the law of evidence 
whereby parties are permitted to testify. He said: 
‘“*Tdo not mean to express any dissatisfaction with 
the change that has been made in the law. On the 
contrary, I think it has aided the administration of 
justice; but it has greatly increased the giving of false 
testimony, especially by parties, so that it is safer, 
where a cause of action or a defense rests solely upon 
the testimony of a party, to leave it to the twelve 
minds that constitute the jury to determine the weight 
or value to be attached to it, than to assume, as arule 
of law, that it must be true, because it was not contra- 
dicted. In many cases, the other party may not be 
able to contradict it. He may be an assignee, an ex- 
ecutor, or the nature of the evidence may be such that 
it is notin his power to controvert it by testimony; 
and, in my opinion, the ends of justice are promoted 
by leaving such evidence, upon its intrinsic probability, 
to the judgment of a jury.”’ 


The New Jersey Law Journal has passed into the 
editorial control of Mr. Edward Q. Keasbey, of Newark, 
who is an excellent lawyer and a vigorous and grace- 
ful writer. Under his management the Journal will 
become scientific without being stupid and practical 
without being a mere ‘“ report.’’ —— Nobody, says the 
Scottish Journal of Jurisprudence, can help admiring 
the rapidity with which the Court of Session has done 
its work this winter session, notwithstanding the in- 
crease to the usual business by the many cases in con- 
nection with the City of Glasgow Bank. If the pro- 
posed bill to appoint an arbitrator to dispose of these 
cases ever comes before Parliament, it will probably 
be found that by that time there will be no more cases 
to dispose of, a fact we think which will rather aston- 
ish our English friends, who are probably the persons 
who think that arbitration would be the more expe- 
ditious manner of working, accustomed as they are to 
the necessarily leisurely procedure of courts over- 
worked and undermanned. The profession in Penn- 
sylvania are trying to organize a State Bar Association, 
the principal objects of which are to obtain uniform 
rules of practice, to elevate the standard for admission, 
and to exert a united influence in securing better leg- 
islation. —The President has nominated Alexander 
B. Hagner, of Annapolis, Md., to the Supreme Bench 
of the District of Columbia, to fill the vacancy caused 
by the resignation of Mr. Justice Olin. 
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name of the writer should be given, though not necessa- 
rily for publication. 

Communications on business matters should be ad- 
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ALBANY, FEBRUARY 1, 1879. 


CURRENT TOPICS. 


T is said that the press of necessary business be- 
I fore the two houses of Congress is so great that 
there is no hope of the passage of the important leg- 
islative measures now pending. The bill for amend- 
ing the patent laws, which has been discussed at 
some length in the Senate, has no hope of getting 
through. The same may be said with regard to the 
Geneva award bill; the bill restricting Chinese im- 
migration, and the interstate commerce bill, and 
other measures of general interest, upon which it 
was believed earlier in the session action would be 
taken. The appropriation bills will no doubt pass, 
and probably the census bill, that being classed 
among necessary legislation. 


The following bills, of interest to the profession, 
have been introduced in the Legislature since those 
noticed in our last issue: Compensating Justices of 
the Supreme Court for holding sessions or terms 
which they are not required by law to hold, fifteen 
dollars for each day’s sitting being allowed ; amend- 
ing laws relating to the equalization of assessments ; 
for the prevention of bribery and corruption in 
political conventions and caucuses; amending the 
highway law, so that labor may be anticipated for 
one or more years; providing that the changes made 
by the Code amendments shall not affect the right 
of admission to the bar of any graduate of Albany, 
Columbia or Clinton Law Schools, existing on the 
1st of April, 1876, providing application is made 
within one year after the law takes effect; extend- 
ing the time of collection of taxes until the 1st of 
May next; providing that notaries public and com- 
missioners of deeds shall be twenty-one years of age 
and citizens of the United States, and shall before 
appointment be approved by a county judge; for- 
bidding the letting of prison labor by contract; pro- 
viding that county treasurers shall not be eligible for 
a second term; requiring life insurance companies 
to issue paid-up policies for lapsed policies, under 
certain circumstances; permitting the use of the af- 
fidavit of a juror upon a motion to set aside the ver- 
dict of a jury on the ground of misconduct, bribery 
or corruption of one or more of the jury; abolishing 
the insurance department and transferring its duties 
to the comptroller’s office ; requiring foreign insurance 


Vou. 19.— No. 5. 





companies to deposit $500,000 as a condition of do- 
ing business in this State ; authorizing the deduction 
of mortgage indebtedness from the assessed value of 
real estate rated for taxation; providing that only 
reputable attorneys shall be appointed referees in 
foreclosure suits, and forbidding the appointments 
of clerks of courts of record; prohibiting charges by 
clerks of courts for filing notes of issue. 


The number of bills already introduced in the 
Legislature of this State indicates that a considerable 
amount of legislation may be anticipated this session. 
Several of the measures proposed are proper, and 
should receive the favorable attention of the Legisla- 
ture, but many are of a character that should secure 
their prompt rejection. Among the latter kind we 
would more especially refer to the one which makes 
its appearance every session, exempting mortgaged 
real estate from the payment of taxes, or rather at- 
tempting to shift the assessment upon such property 
on to the holders of the mortgages. If this proposed 
statute should be so framed as to apply only to 
mortgages hereafter negotiated, no objection would 
probably be raised, but this is not what the advo- 
cates of the bill desire to have done. They desire 
that the taxes upon lands already mortgaged shall 
be collected of the mortgagee. If the bill should 
pass it would in almost every instance relieve those 
it is designed to help for but a year or two. As 
most existing mortgages are already due, or have 
but a year or so to run, a multitude of foreclosures 
would necessarily result from an attempt to enforce 
such alaw, and the debtors would be unable to again 
borrow. Among the bills that should receive legis- 
lative sanction is that in regard to the appointment 
of referees in foreclosure suits. There has been for 
years a disposition on the part of clerks of courts, 
insurance agents, accountants, ete., to undertake 
the transaction of business legitimately belonging to 
the legal profession, such as conveyancing, etc., and 
lately some of them have not hesitated to institute 
or take part in legal proceedings. Foreclosure 
references have offered a rich field for gentlemen of 
this kind, and some of them have made quite a snug 
sum from acting therein. We trust that the business 
may be stopped, by the adoption of the pending 
bill. 


Official overcharges is a subject that has, during 
the past month, occupied the attention of the New 
York City Bar Association, and the county clerk 
and other officials of New York county, and one that 
is now under the consideration of the Legislature in 
several bills that are pending. It would seem 
to be possible to check this evil if sufficiently strin- 
gent provisions existed for the purpose, and it is to 
be hoped that no half-way measures will be adopted 
if the Legislature sees fit to take action, We would 
suggest, as a proper method to prevent public officials 
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from demanding or receiving greater fees than they 
are entitled to, a statute similar to that which for- 
bids extortion by railroad companies. If a person 
overcharged by county officers has a sufficient pe- 
cuniary inducement to prosecute those who offend 
him, he will be more apt to seek an enforcement of 
the law than if he had simply the desire that all 
citizens have to have the laws complied with. The 
railroad law, giving a penalty of $50 for each of- 
fense to the person wronged, has prevented over- 
charges by railroad companies. We thinka similar 
law with reference to official charges would prevent 
most of the evils now complained of. 


The law requiring foreclosure sales to be made by 
the sheriff, which applies to the county of Kings, 
may possibly become general in its application; at 
least such is the purpose of a bill introduced to the 
Assembly, on Monday night, by Mr. Ogden, of 
Kings. This bill directs that every sale of real 
estate made under judgment or decree of any court, 
except sales in partition and those in actions where 
the sheriff is a party, and except where both parties 
to the action agree upon a referee, shall be made by 
the sheriff of the county where it takes place. 
Under this bill, if passed, the sheriffs throughout 
the State will have large additions to their already 
extravagant revenues. The great bulk of foreclosure 
sales would of necessity be made by them, the excep- 
tions reaching but a small number of actions, and 
while their fees are on the face not large, there is a 
possibility of indefinitely increasing them by adjourn- 
ments, etc. Taken in connection with the fact that 
the statutory fee bill is not always strictly adhered 
to, the prospects are, that under the proposed 
change, the expense of such sales would be much 
larger than they now are, At least there is no call 
for a change, and we trust that the profession 
throughout the State will be enough alive to their 
own interests to see that the bill does not pass. 


An amendment to the Federal Constitution was 
proposed in the House of Representatives on Mon- 
day, providing that the term of Federal judicial offi- 
cers be hereafter limited to twelve years, and the 
offices of those now on the bench who have served 


twelve years be vacant. Whether the object of this 
amendment is to give the President an opportunity 
to reorganize the judiciary or not, does not appear, 
but from the fact that it is not coupled with a pro- 
vision making the judiciary office elective, it is 
probably its supporters’ desire to carry the principle 
of rotation in office into the judicial department. 
While the question as to whether the system of ap- 
pointment by the executive, or that of popular elec- 
tion, secures the best judges, is an open one there is 
no disagreement among those well informed as to 
what is the effect upon the character of the judi- 
ciary of brief terms of office. The enemies of an 








elective judiciary have drawn their strongest argu- 

ments against that mode, from results dependent 

upon short terms which were at first coupled with the 

choice by popular election. We hope the day is far 

distant when the term of any of the Federal judges 

shall be less than during life or good behavior, 
shinceninisilmininisisi 


NOTES OF CASES. 


[* Sutherland v. Old Dominion Insurance Co., 3 Va. 

L. J. 85, decided by the Supreme Court of Ap- 
peals of Virginia, at its recent November term, 
plaintiff effected an insurance against fire by a pol- 
icy containing this provision: ‘‘If the assured shall 
have or shall hereafter make any insurance on the 
property hereby insured, or any part thereof, with- 
out the consent of the company written herein, this 
Subsequently he procured 





policy shall be void.” 
the issue of a policy upon the same property by the 
Hartford Insurance Company, by a policy containing 
a like provision, avoiding it in case of other insur- 
ance, and did not notify the Hartford company of 
the previous insurance. The court held that the 
provision in the first policy referred to valid insur- 
ance, and not to void; that by reason of the condi- 
tion in the second policy being broken, that was 
invalid, and could not, therefore, have the effect of 
avoiding the first policy. In Clarke v. New England 
Mut. Ins. Co., 6 Cush. 343, it was said, in a similar 
case, that ‘‘if the plaintiffs have failed to effect 
their contract with the subsequent underwriters, by 
omitting to have the prior assurance allowed of and 
specified in the policy, as required, it is difficult to 
imagine in what way the prior insurance can be in- 
validated or affected. It is a vain, nugatory, void 
act.” In Thomas v. Builders’ Ins. Co., 119 Mass. 121; 
S. C., 20 Am, Rep. 317, it was held that a policy of 
insurance, conditioned to be void in case of other in- 
surance without the consent of the company, is not 
avoided by the taking of a subsequent policy which 
is invalid by reason of the non-compliance with a 
similar condition contained in it, and the insured is 
not estopped from setting up the invalidity of the 
second policy by the fact that he has received pay 
on the second policy. The same was held in Lind- 
ley v. Union Ins. Co., 65 Me. 368; 8. C., 20 Am. Rep. 
701, where the insured had compromised with the 
second company and received part payment for his 
loss therefrom. And in Gee v. Cheshire County Ins. 
0o., 55 N. H. 65; 8. C., 20 Am. Rep. 171, the first 
policy contained a condition making it void in case 
of subsequent insurance, whether the contract there- 
for was valid or not, and it was intimated that this 
condition, so far as it undertook to avoid the insur- 
ance under the policy by reason of an invalid insur- 
ance, was void. In Bigler v. New York Central Ins. 
Co., 22 N. Y. 202, a view contrary to the foregoing 
was held, the court deciding that under a provision 
making the policy void if the insured ‘‘shall here- 
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after make any other insurance,” without notice, the 
policy was avoided by taking out another policy, 
irrespective of the fact whether payment on the sec- 
ond policy could have been resisted or not. See, 
also, Lockey v. Georgia Home Ins. Oo., 42 Ga. 456, 
which was on a statute rendering void an insurance 
policy in case of the taking out of a second policy. 
See, further, note in 20 Am. Rep. 319, where the 
various authorities are collected. 


In Vandewater v. Williamson, 6 W. N. Cas. 350, 
decided by the Philadelphia Court of Common 
Pleas on the 4th ult., it was held that a notary to 
whom a note is given for protest is not bound to 
know the residence of the parties thereto, and if the 
holder fails to inform him, and thereby a proper de- 
mand is not made, whereby the indorser is released, 
the notary is not guilty of negligence. In Bellemore 
v. Bank of the United States, 4 Wharton, 113, it is 
said that though generally, if not universally, em- 
ployed on such occasions, the official character of a 
notary extends only to the protest, and not to the 
hunting up of the parties. A notary, though bound 
to possess a competent share of skill, is not bound 
to know the residence of those on whom he is to 
call. In Preston v. Doysser, 7 La. 11, it is held that 
the holder of a bill of exchange cannot avail him- 
self of the ignorance of a notary as to the residence 
of the indorsers, and consequent neglect in giving 
notice of the protest. If he knows, he must disclose 
their residence, and it is his duty to inform the no- 
tary of such residence. In Smith v. Fisher, 12 Harris, 
222, it was said that it isthe duty of the holder to 
give the notary information as to the residence of 
the drawer and indorser. It will not do for him to 
put the note or bill in the hands of a notary at the 
place where it was drawn, without giving him any 
information. See, also, Mulholland v. Samuels, 8 


Bush, 63; Fogarty v. Finlay, 10 Cal. 239. 


In Duttenhofer v. State, 34 Ohio St. 91, it is held 
that where the accused in a criminal trial becomes a 
witness on his own behalf, he cannot be compelled, 
on cross-examination, to disclose the confidential 
communications between himself and his attorney, 
nor can such disclosures be required of the attorney 
without the consent of the accused. The well- 
known general rule of jurisprudence is that when an 
attorney is employed by a client professionally, all 
the communications that pass between the client 
and the attorney, in the course and for the purpose 


of the professional business, are privileged, and the 
privilege is the privilege of the client, and not of the 


attorney. Herring v. Cloberry, 1 Phill. 91; Pearse v. 
Pearse, 1 DeG. & Sm. 25. The privilege applies to 
the communication, and it is immaterial whether the 
client is or is not a party to the action in which the 
question arises, or whether the disclosure is sought 
from the client or frem his legal adviser. And it is 








held that the privilege is not in any way affected by 
the statutes making parties witnesses, Montgomery 
v. Pickering, 116 Mass. 227; Brand v. Brand, 39 
How. Pr. 193; Barker v. Kuhn, 38 Iowa, 395. In 
Bigler v. Reyker, 43 Ind. 112, it was held thata 
party having given evidence in chief in his own be- 
half, cannot, on cross-examination, be compelled to 
divulge statements made by him when consulting as 
a client an attorney at law, and that such communi- 
cations are privileged and protected from inquiry 
when the client is a witness, as well as when the at- 
torney is a witness. See, also, to the same effect, 
Hemenway v. Smith, 28 Vt. 701; Bobo v. Bryson, 21 
Ark. 387. But in Jnhabitants of Woburn v. Henshaw, 
101 Mass, 200, the contrary was held, the court say- 
ing: ‘* The objection that the defendant was wrong- 
fully compelled to undergo a cross-examination, as 
to what he said to his counsel, cannot be sustained. 
The policy of the law will not allow the counsel 
himself to make disclosures of confidential commu- 
nications from his client, but if the client sees fit to 
be a witness, he makes himself liable to full cross- 
examination, like any other witness.” See, also, 
upon the general subject, Maas v. Block, 7 Md. 202; 
Jenkinson v. State, 5 Blackf. 465. 

In Sayers v. Commonwealth, decided by the Su- 
preme Court of Pennsylvania on the 20th ult., it was 
held that an act of the Legislature of Pennsylvania, 
providing that ‘‘no writ of error or certiorari, in 
capital offenses, shall be issued from the Supreme 
Court to any court of Oyer and Terminer, etc., after 
twenty days from sentence, unless specially allowed 
by the Supreme Court, or a judge thereof,” was con- 
stitutional. It is a well-settled rule that legislation 
that affects the remedy merely, and does not deny 
the right, is not open to objection upon constitu- 
tional grounds. Stoddard v. Smith, 5 Binn. 355; 
Smith v. Merchand, 7 8. & R. 260; Ogden v. Saunders, 
12 Wheat. 270; Cooley’s Const. Lim. 287. Even a 
retrospective act, which merely touches the remedy 
by removing a technical impediment, is constitu- 
tional. Hinckle v. Piffort, 6 Barr, 196. In State v. 
Arlin, 89 N. H. 179, the accused was charged with 
robbery, which, under the law as it existed at the 
time of the act, was subject to be punished by soli- 
tary imprisonment not exceeding six months, and 
confinement for life at hard labor in the State prison. 
He was also entitled by the same law to have counsel 
assigned him by the government, and process to com- 
pel the attendance of witnesses, etc. By a statute 
passed before trial, the law was amended so as to 
make the confinement in the State prison not less 
than seven nor more than thirty years, and the court 
was permitted, if it thought proper, to assign coun- 
sel to the accused, and furnish him with process. It 
was held that the accused could not claim the privi- 
leges given him under the former law. In Strong v. 
State, 1 Blackf. 93, a change in the punishment of 
perjury between the time of the offense and the trial 
from whipping to imprisonment for not more than 
seven years, was held not to be ex post facto law as to 
that offense. And in State v. Williams, 2 Rich. 418, 
when the punishment at the time of the commission 
of a forgery was death, and it was changed before 
judgment to whipping and imprisonment, the new 
law was applied to the case in the passing of sen- 
tence. See, also, Holt v. State, 2 Tex. 363; Dawson 
v. State, 6 id. 347. But see Hartung v. People, 22 
N. Y. 105; Shepherd v. People, 25 id. 406; Rateky 
v. People, 29 id. 124. 
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IGNORANCE AS A DEFENSE. 





T has sometimes been said that there can be no 
conviction of crime without proof of criminal 
intent. Undoubtedly this is the case with regard to 
all crimes of which intention is a necessary incident. 
There can be no conviction of murder without proof 
of malice; no conviction of larceny without proof 
of the animus furandi ; no conviction of burglary 
without a burglarious, or, at all events, a felonious 
intent. To cases of this class, the famous maxim 
that the mens rea is essential is of unquestioned 
application; and so viewed, the statement is little 
more than a petitio principii. It amounts to saying 
that to sustain a guilty intention a guilty intention 
must be proved. 

But that a guilty intention is not necessary in all 
cases is shown by the fact that in a large class of 
cases, every day becoming more important—those of 
negligence—the nature of the offense excludes inten- 
tion either good or evil. Malicious offenses spring 
from a bad motive; negligent offenses are without 
motive; the first emanate from a moral, the second 
from an intellectual defect. The wrong in the first 
class of cases consists in intending evil; the wrong 
in the second class of cases from not intending at all. 
That the party meant what he did is an essential 
element to a conviction of a malicious offense; that 
he did not mean what he did is an essential element 
to a conviction of a negligent offense. 

We may, therefore, summarily dispose of the 
maxim, that without proof of malice there can be 
no criminal conviction. A distinct class of cases, 
however, comes up in which the unlawful act is 
done intentionally, but in ignorance that it is unlaw- 
ful. This ignorance is of two kinds, (1) ignorance 
of law, and (2) ignorance of fact. 

That ignorance of law is not a defense is generally 
conceded. A conspicuous illustration of this is to 
be found in the case of Miss Anthony, who was 
convicted a short time since in New York of illegal 
voting. She set up asa defense that she believed 
that she was in law entitled to vote, and that she 
had been so advised by competent authorities. This 
was held not to avail her, and under Judge Hunt’s 
express directions she was convicted. U. S. v. 
Anthony, 11 Blatchf. 200; U. S. v. Taintor, id. 
874. Similar rulings have been maintained in 
other jurisdictions. Hamilton v. People, 57 Barb. 
625; State v. Boyett, 10 Ired. 336; State v. Hart, 6 
Jones (N. C.), 389. It has also been held not to be 
a defense to an indictment for adultery that the 
defendant erroneously but honestly believed that 
she had been legally divorced. State v. Goodenow, 
65 Me. 30. Were this not the law, government 
would come to an end. In the late civil war, the 
Secessionist honestly believed that secession was 
legal, and that to support it by force was to exercise 
a constitutional right; but this honest belief would 





have been no more tolerated as a defense in the 
Federal courts than would the Confederate courts 
have condoned armed resistance to their authority 
on the ground of an honest belief that the Confede- 
rate governments were usurpations. Ignorance of 
law, also, would be at a premium if men could have 
plurality of wives on the ground that such plurality 
is legal; or could stuff ballot-boxes on the ground 
that they knew no law forbidding such excesses; or 
could violate police regulations on the ground that 
they did not know that such police regulations exis- 
ted. The most obtuse and stolid of criminals would 
be those whom the law would most favor; and if 
we could conceive of a person totally ignorant of 
law, such a person, in this theory, would be totally 
free from criminal responsibility. Fanatics, also, 
would be relieved from civil restraint in proportion 
to the intensity of their fanaticism; and the very 
element of fierce infatuation which would add to 
their dangerousness would add to their immunity. 
The late decision of the Supreme Court of the 
United States in Reynold’s case, however, has 
finally disposed of this kind of defense. Belief in 
the unconstitutionality of a law; belief in its viola- 
tion of higher law; belief in its conflict with con- 
scientious duty, will be no defense to an indict- 
ment for disobedience to such law. And even a 
conscientious belief that an act is right (e. g., labor 
by a Jew on Sunday in contravention of the Sunday 
laws) will not prevent such act from being indictable 
when made so by the State. Com. v. Has, 122 Mass. 
40; Specht v. Com., 8 Penn. St. 312. 

Ignorance of fact, however, presents questions far 
more intricate; and as to this defense we may lay 
down the following propositions: 

First. When to an offense knowledge of certain 
facts is essential, then ignorance of these facts is a 
defense, 

Second. When a statute makes an act indictable 
irrespective of guilty knowledge, then ignorance of 
fact is no defense. 

Of the last proposition the following illustrations 
may be given. 

To an indictment for bigamy it is no defense that 
the defendant, a woman, honestly believed (within 
the limit of seven years from the time he was last 
heard from) that her husband was dead. So has it 
been ruled in Massachusetts, Com. v. Mash, 7 Metc. 
472; see Com. v. Elwell, 2 id.190. In England, decis- 
ions to the contrary were given before the law was 
thoroughly considered, by single judges (R. v. Tur- 
ner, 9 Cox’s C. C. 145; R.v. Horton, 11 id. 670); but 
these decisions have now been summarily and finally 
overruled. R.v. Gibbons, 12 Cox’s C, C. 337. And 
an indictment has been sustained in Massachusetts 
against a man for marrying a woman who believed 
herself to be a widow, although eleven years had 
elapsed since she had last seen or heard from her hus- 
band whom she had left (Com. v. Thompson, 6 Allen, 
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591; Comp v. Thompson, 11 id. 23); it being held by 
the court that the statutory exceptions do not apply 
to the deserting party. It has been further held 
that when a guilty party in a divorce suit marries 
again without leave of court (this being legally 
essential) during the life of the other party, and 
afterward obtains such leave, an honest belief that 
the second marriage is or has become legal has no 
effect in making it so, and in protecting the parties. 
Thompson v. Thompson, 114 Mass. 566. 

Numerous illustrations to the same effect may be 
drawn from prosecutions for invasions of the laws 
making indictable the sale of liquors under certain 
conditions. It is no defense, for instance, to an 
indictment for keeping or selling adulterated or 
intoxicating liquors that the defendant did not 
believe them to be intoxicating or adulterated. JZ. 
v. Woodrow, 15 M. & W. 404; Com. v. Farren, 9 
Allen, 489; Com. v. Nichois, 10 id. 199; Com. v. 
Smith, 103 Mass. 444; State v. Smith, 10 R. I. 258; 
People v. Zeiger, 6 Park. Cr. 355. Thus, on an 
indictment for selling adulterated milk, the defend- 
ant is not protected by ignorance of the adulteration, 
or even by belief that the milk was pure. Com. v. 
Farren, 9 Allen, 489; Com. v. Waite, 11 id. 264; 
State v. Smith, 10 R. I. 258. And the same rule 
applies to indictments for selling intoxicating drinks. 
Com. v. Boynton, 2 Allen, 160; see Barnes v. State, 
19 Conn. 398. 

In several States selling intoxicating liquors to 
minors is indictable by statute, and in such cases, 
also, arises the question whether the defendant knew 
that the vendee wasa minor. Here, again, we have 
the rule before us applied, it having been repeatedly 
held that ignorance in this respect, coupled even 
with an honest belief that the vendee was of full age, 
isno defense. JU. S. v. Dodge, 1 Deady, 186; Com. 
v. Goodman, 97 Mass. 117; Com. v. Hmmons, 98 
id. 6; Com. v. Lattinville, 120 id. 8385; Com. v. Fin- 
negan, 124 id. 324; Barnes v. State, 19 Conn. 398; 
McCutcheon v. People, 69 Ill. 601; Farmer v. People, 
77 id. 322; State v. Hurtfiel, 24 Wis. 60; State v. 
Cain, 9 W. Va. 572; Ulrich v. Com., 6 Bush, 400; 
State v. Hause, 71 N. C. 518. Aliter under Georgia 
and Indiana statutes. Stern v. State, 53 Ga. 229; 
Brown v. State, 24 Ind, 113; Farbach v. State, 24 
id.77; Goetz v. State, 41 id. 162. 

It is also no defense to an indictment for selling 
to persons of intemperate habits that the defendant 
did not know that the vendee was of intemperate 
habits (State v. Heck, 23 Minn. 594; Farmer v. People, 
77 Ill. 322); though it is otherwise when the statute 
makes the offense to be selling to persons of “ known ” 
intemperate habits, in which case knowledge is an 
ingredient of the prosecutor’s case. Smith v. State, 
55 Ala. 1; see Crabtree v. State, 830 Ohio St. 382. 

Analogous cases have arisen under statutes mak- 
ing it indictable to abduct, seduce or violate girls 
under a specific’ age.” Here, also, it is no defense 





that the defendant mistook the girl’s age. AR. v. 
Booth, 12 Cox’s C. C. 231; &. v. Olifier, 10 
id. 402; R. v. Robins, 1 OC. & K. 456; State v. 
Ruhl, 8 Iowa, 447. We have recently had a signal 
illustration of this application where the rule was 
affirmed by the great majority of the English judges. 
The defendant was convicted under 24 & 25 Vict. of 
unlawfully taking an unmarried girl under sixteen 
years out of her father’s possession and against his 
will. It was proved by the defendant that he bona 
Jide believed, and had reasonable grounds for be- 
lieving, that the girl at the time of the act was 
over sixteen. Cockburn, C. J., Kelly, C. B., Bram- 
well, Cleasby and Amphlett, BB.; Blackburn, 
Mellon, Lush, Grove, Quain, Denman, Archibald, 
Field and Lindley, JJ., held that the defense was of 
no avail, and that the conviction was right. The sole 
dissentient was Brett, J. A similar ruling is to be 
found in the Iowa reports. It has been held in that 
State that knowledge that a child is under ten 
years is not necessary to convict a defendant of the 
statutory offense of assaulting a child under ten 
years. State v. Newton, 44 Iowa, 45. And it has 
been held, in Missouri, that it is no defense to a suit 
for marrying minors that the defendant believed 
them to be of full age. Beckham v. Nacke, 56 Mo. 
546. 

In other lines of prosecutions under statutes mak- 
ing acts indictable, irrespective of intent, similar con- 
clusions have been reached. Thus, it is no defense 
to an indictment for betting at a gaming house that 
the defendant believed that the house was licensed 
(Schuster v. State, 48Ala. 199); nor to an indictment 
for selling a calf under the statutory age, that the 
defendant did not know that the calf was below the 
limit (Com. v. Raymond, 97 Mass, 567); nor to an 
indictment for carrying an illegal number of pas- 
sengers, that the defendant did not know that there 
was an excess (State v. Balt. Steam Co.,13 Md. 181; 
though see Duncan v. State, 7 Humph. 148); nor to 
an indictment for selling naphtha, that the defend- 
ant did not know that the oil was naphtha (Com. v. 
Wentworth, 118 Mass. 441); nor to an indictment 
for illegally usurping an office, that the defendant 
honestly believed that he was honestly elected to 
the office. See State v. Hallett, 8 Ala. 159; McGuire 
vy. State, 7 Humph. 54; State v. Hart, 6 Jones (N. 
C.), 389. With these rulings may be classed the 
well known common-law principle, that it is no de- 
fense to an indictment for a libel that the defend- 
ant was ignorant of the contents of the libel (Curtis 
v. Mussey, 6 Gray, 261; People v. Wilson, 64 Ill. 195); 
or that his motives were scientific or philanthropic. 
R. v. Hicklin, L. R., 3 Q. B. 360. 

As diverging from the line of the cases just stated 
may be mentioned a series of rulings in Ohio and 
Indiana. In Ohio, the precedent was set in a case 
rather political than juridical in its type. James G. 
Birney, conspicuous in the old anti-slavery agita- 
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tion, was indicted, in 1837, for harboring a fugitive 
slave. Birney v. State, 8 Ohio, 230. The statute, 
under which the prosecution was instituted, did not 
make either the scienter or the intent essential to the 
offense, though it might well be argued that as this 
was a statute in derogation of liberty, and, as in a 
free State, no one has a right to view another man 
as other than a free man, the case was exceptional, 
and notice of the enslaved status of the fugitive 
must be brought home to the defendant in order to 
charge him with the statutory offense. But the case, 
aside from this view, could not fail to associate 
itself with the great issues of liberation then pro- 
foundly agitating the country; and it was to such 
an appeal that the remarkable speech of Mr. (after- 
ward chief justice) Chase owed its distinctive power. 
The case, like that of the trial of the seven Bishops, 
contained in fact the germs of a great political 
revolution; nor could the judges avoid viewing it 
apart from the fundamental issue of freedom or 
slavery which it involved. But aside from this view, 
political cases, or cases involving political issues, 
cannot be judicially authoritative in any courts 
except those by whom they are pronounced. In 
fact, there is scarcely a case on record in which 
judges, when acting in cases on which great politi- 
cal consequences depended, do not vote according 
to their party views. It was so in Queen Caroline’s 
case, in which the Tory peers voted even on the 
most technical of the litigated questions, on the side 
of the government, while Erskine, the sole Whig 
peer, voted on such questions steadily on the other 
side. In O’Connell’s case, we find the Whig peers, 
Denman, Cottenham and Campbell, voting on one 
side, and Brougham, then acting with the Tories, 
voting with Lyndhurst on the other side, on the 
questions of the regularity of the jury impanelling, 
and of correctness of a joint judgment on an aggre- 
gation of counts, on which the fate of the prosecu- 
tion depended. In Massachusetts, during the war 
of 1812, the judges of the Supreme Court, strong 
lawyers indeed, but also strong federalists, pro- 
nounced a series of rulings on the militia question 
which no lawyers now undertake to defend, and 
which historians of all shades agree to have been as 
much the result of political ties as were the subse- 
quent rulings of southern judges resting on the as- 
sumption that the Union was a mere league of sovy- 
ereign States. No one would presume to cast the 
faintest shadow on the integrity of the seven judges 
of the Supreme Court of the United States, who 
formed part of the Commission, that by a vote of 
eight to seven ruled a long series of technical points 
which made Mr. Hayes President of the United 
States; yet, no one doubts that the votes of each of 
these eminent jurists, on each of these separate 
issues, many of them very subtle, were in harmony 
with those of his party associates who were politi- 





cal members of the Commission. In Birney’s case, 
there was this additional element, that the question 
was itself political, and political in the highest, 
noblest and most imperative sense of the term. Am 
I to treat another man as a slave without knowing 
him to be such? That I should treat him as a slave 
at all, on a free soil, is repugnant to the instincts of 
all freemen; but that without notice that he is a 
slave, without knowledge direct or inferential of the 
fact, I should treat him as such, and should refuse 
him the common charities of life, if he should come 
starving to my door, and then should be compelled 
to give information of his whereabouts to the police, 
if not to confine him myself, this is as contrary 
to asound jurisprudence, as it is to true political 
philosophy. So strong and imperative is the pre- 
sumption, in a free country, in favor of freedom, 
that if we have to except by any Federal obligation 
the disfranchisements of other sovereignties, express 
notice of such disfranchisements should be proved 
in order to force us to execute them. The man who 
treads our soil has the status of a free man, and if 
I am to treat him as otherwise, notice must be 
brought home to me of his disfranchisement.  Bir- 
ney’s case, therefore, was rightly decided. 

But though rightfully decided, on the principle 
which I have just stated, it was natural that Birney’s 
case should be accepted afterward as establishing 
the rule that there can be no conviction of a crimi- 
nal offense without proof of guilty knowledge, and 
hence of guilty intent, and that even to the present 
day this should be held to be settled law in Ohio, 
Crabtree v. State, 30 Ohio St. 382. The same view 
has been taken in Indiana (Brown v. State, 24 Ind. 
113; Farbach v. State, 24 id. 77; Goetz v. State, 
41 id. 62), and in Georgia. Stern v. State, 53 
Ga. 229. The principle, indeed, has much in it that 
commends itself to us; and speaking ina large way, 
taking the terms rather in their ethical than their 
juridical sense, we may well say that without guilty 
purpose there can be no guilt. To the divine per- 
ceptions, such no doubt is the case. But in human 
systems we must remember that as 

** Evil is wrought 

By want of thought, 

As well as by want of heart,’’ 
negligence, bringing about injury to others, is pun- 
ishable not merely for the harm it does, but because 
an omission of due diligence and care in dealing with 
dangerous agencies is in itself a wrong. And then, 
in addition to this, comes the principle that there 
are some acts which it is within the power of the 
Legislature to prohibit irrespective of the intent, and 
that the State would go to pieces were not this 
power, in respect to some of these acts, exercised; 
and whenever this is the case, the defendant, if he 
did the act, is to be convicted, no matter what was 
his intent. 

Francis WHARTON. 
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ORGANIZATION OF THE SUPREME COURT 
OF JUDICATURE OF THE PROVINCE 
OF NEW YORK. 


BY ROB’T LUDLOW FOWLER. 


Il. 
O return to the course of events after the capitulation 
of New Netherlands in 1664, Colonel Nicolls, the 
first English governor, was a man deeply versed in 
affairs, and of unusual capacity; he exercised his 
authority over the conquered Province in a manner 
which to the present day redounds to his credit. 

Before touching upon the courts created and erected 
by Governor Nicolls in the newly named Province of 
New York, it may be well to examine certain of the 
great legal authorities bearing upon the right of the 
English crown to establish Courts of Judicature in 
New York, and also the laws which governed such 
establishment. 

Lord Mansfield decided in Hall v. Campbell (Cow- 
per, 211) that ‘‘after the conquest of New York, in 
which most of the old Dutch inhabitants re- 
mained, King Charles II changed the form of their 
Constitution and political government by granting it 
to the Duke of York, to hold of his crown, under all 
the regulations contained in the Letters Patent. * * 
* * * No question was ever started before ’’ (mean- 
ing in the case of Hall v. Campbell), ‘‘but that the 
King has a right to legislative authority over a con- 
quered country, it was never denied in Westminster 
Hall; it was never questioned in Parliament.”’ 

It will be seen from this extract that Lord Mansfield 
deemed New Yorka conquered Province, and that the 
King’s legislative authority was paramount there. 
Both these conclusions, though apparently incontro- 
vertible, have been questioned and modified by other 
great authorities, who have considered the subject, and 
in the application of general principles of law, nice 
questions have arisen as to whether New York was to 
be deemed to have been acquired by the English by 
right of discovery antedating that of the Dutch dis- 
covery and occupation, or by conquest, or by cession 
under the treaty of Breda. Between conquered or ceded 
countries and those uninhabited and peopled by immi- 
gration ‘there is agreat difference in respect to the laws 
by which they are governed, at least according to the 
jurisprudence of the common law ”’ (§ 147, Story on the 
Const.), and in each case different rules obtain; ina 
discovered and unpeopled country the emigrants carry 
to their new land only so much of the English com- 
mon law as is applicable to their situation. 

The law of a nation is the birth-right of every sub- 
ject; the extent of the inheritance results from situa- 
tion. Justice Story observes that this proposition is 
full of ‘‘ vagueness and perplexity,’’ until “either by 
usage or judicial determination ’’ what portions are 
necessary to the situation have been determined. 

In the case of ceded or conquered Provinces, Justice 
Story states, without qualification, a different rule 
prevails: ‘In such cases the crown has a right to ab- 
rogate the former laws and institute new ones.” But 
until such new laws are promulgated, the old laws and 
customs remain in full force unless so far as they are 
contrary to our religion or enact any thing that is 
malum in se. 

Mr. Chitty, in his work on the Prerogative of the 
Crown,in substance safs: ‘‘Our Plantations or Colonies 





in America were obtained either by conquest or treaty, 
or by taking possession of them when uninhabited.” 

When the Colony is of the first two classes, 
the King possesses an exclusive prerogative over it, 
and may change its form of government. As, how- 
ever, a conquered Province becomes a dominion in 
right of the crown, it is necessarily subject to the Leg- 
islature of Great Britain, and the King’s power over 
it is subordinate to his own authority in Parliament. 
Nor can the King disregard or violate the articles 
on which the country is surrendered or ceded. Mr. 
Chitty states also, that whenever an uninhabited coun- 
try is discovered and peopled by English subjects, they 
carry with them as much of English law and liberty 
as the nature of the situation will allow. 2 P. W. 75; 
2 Salk. 411, pl. 1; 2 Ld. Raym. 1245; 1 Blacks. Comm. 
107. 

In the original partition, America was treated by the 
European powers as an uninhabited land, and they 
claimed the ultimate dominion of the soil to be in them- 
selves. The rights of the aboriginal inhabitants were 
denied by the fundamental principle of the sixteenth 
century, that discovery gave title when followed by 
possession. 

The application of the settled legal principles to New 
York is perplexing, for the authorities evince diverse 
opinions as to whether or not New York was for this 
purpose to be considered as acquired by England, pur- 
suant to the claim of discovery set up by Charles the 
Second. In case it was, the Dutch were trespassers 
and the Dutch laws never obtained — « proposition 
which almost refutes itself. 

This latter doctrine is also inconsistent with the arti- 
cles of capitulation, we have mentioned, and with many 
other facts, which cannot be narrated here. 

If, on the other hand, New York is to be considered 
as a conquered, or asa ceded Province under the treaty 
of Breda, it was undoubtedly the settled law that the 
King might legally legislate there (Cowper, 209; Story 
on the Const., § 150), and he might govern it by regu- 
lations framed by himself (Ch. 3, Chitty on Prerog. 29), 
so long as they were not contrary to fundamental 
principles. JZall v. Campbell, Cowper, 209. 

Sir William Blackstone’s theory that the American 
Colonies were principally derived by conquest, from 
the aborigines, is exclucded from this enumeration as 
entirely untenable in view of the decisions, and as re- 
jected by both the English and American authorities. 
Story on the Const., §152; opinion of Justice Marshall 
in Johnson v. M’ Intosh, 8 Wheat. 574. 

The early cases made a distinction between conquests 
of pagan countries and conquests of Christian Provin- 
ces. Inthe language of Calvin’s case, 7 Rep. 17, ‘‘there is 
a diversity between the conquest of a kingdom of a 
Christian king and the conquest of a kingdom of an in- 
fidel.”’ Although this doctrine was afterward criticised, 
the principle is distinguishable in the following words 
of Chief Justice Marshall (8 Wheat. 573): ‘‘The poten- 
tates of the old world found nodifficulty in convincing 
themselves that they made ample compensation to the 
inhabitants of the new, by bestowing on them civiliza- 
tion and Christianity, in exchange for unlimited inde- 
pendence.”’ 

It may be readily seen that the proposition of Sir 
William Blackstone never was adopted by the courts, 
in the application of the common law to the American 
Colonies, and that such application was predicated of 
the other principles mentioned. 

The weight of Justice Story’s authority would seem 





88 


THE ALBANY LAW JOURNAL. 





to include New York among those of the American 
Colonies acquired by England, by virtue of the right of 
discovery. Ch. 16, Story on the Const. But we 
must not overlook the element of doubt in his follow- 
ing expression: ‘‘ Even in respect to New York and 
New Jersey, which alone afford any pretense for a 
claim by conquest, they were conquered from the 
Dutch and not from the Indians.” Sec. 152, id.; 
Clarendon Papers, N. Y. Hist. Col., 1869, p. 3, and 
Colden’s Letters, p. 182, N. Y. Hist. Col., 1868; Chal- 
mer’s Polit. Ann. 574, 578, 580. 

On the side of the proposition that New York was 
an English possession by virtue of conquest from the 
Dutch, may be placed Lord Mansfield, who so ex- 
pressly declares in Hall v. Campbell (id. supra). This 
case was decided in the year 1774, or before any of our 
reports. 

In their consideration of Colonial history the 
courts of this State have, in many later instances, ig- 
nored the Dutch occupation, and have adopted the 
theory that New York was an English possession by 
right of discovery. They have thus avoided trouble- 
some complications, which must, in case New York was 
considered a conquered Province, have arisen in an 
application of the two systems of law, the Roman- 
Dutch and the English common law. 

In this particular the courts would seem to have 
overlooked some essential principles which governed 
the crown lawyers of the last century, in their decis- 
ions upon legal questions affecting their American 
possessions. They have also disregarded the articles 
of capitulation between the Dutch and the English, 
which expressly reserved to the Dutch inhabitants of 
New Netherland, certain of their laws, customs and 
rights, for a long time observed by the English 
authorities. In short, the courts seem to have 
adopted Montesquieu's fourth rule (Spirit of Laws, B. 
10, c. 3): “*A State, that has conquered another 
State treats it in one of four manners. * * * 
4th. It exterminates all the citizens.” 

The inconsistencies in some of the New York authori- 
ties may be rendered apparent by the following extracts 
(Canal Appraisers v. The People, 17 Wend. 583, minority 
opinion of Chancellor Walworth): “Until the former ar- 
gument of this cause I had not supposed that any one 
seriously contended that the Roman-Dutch law which 
was brought here by the original settlers in 1614, re- 
mained a part of the law of the Celony after the capit- 
ulation of Governor Stuyvesant. I also supposed it 
was generally conceded that the Province was claimed 
by the English by right of discovery and not by 
the right of conquest; and, therefore, that when it 
was taken possession of as an English Colony, under 
the Duke of York in 1664, no formal act was necessary 
to substitute the common law of England in the place of 
that law by which the Dutch settlers had previously 
been governed.”’ 

If Chancellor Walworth had been chancellor a cen- 
tury earlier and had then rendered a similar decision, 
the Dutch inhabitants of New York would certainly 
have appealed to the articles of capitulation by way 
of complete refutation of his opinion, for their rights 
of property and their customs concerning inheritances, 
were controlling in law upon the English authorities. 
In the same case he observes a recognized legal dis- 
tinction as follows: ‘‘In a Colony acquired by dis- 
covery and occupancy merely, and not by conquest or 
cession, the discoverers and new occupants thereof 
carry with them all the general laws of the mother 





country which are adapted to their new situation ag 
colonists.” 

After the opinion of Chancellor Walworth upon the 
situation of New York succeeding the Dutch over- 
throw, it may be interesting to hear the judgment of 
another judge of the State, in a case of authority (Con- 
stantine v. Van Winkle, 6 Hill, 181) in these words: 
“Tn the year 1664, the English government, practicing 
upon the Rob Roy principle, which it has not yet for- 
gotten, that he shall take who has the power and he 
shall keep who can, took forcible possession of the 
then Dutch colonies of New Amsterdam and Fort 
Orange.”’ 

This would seem to refer to the same conquest spoken 
of by Lord Mansfield in Hull v. Campbell. 

That Chancellor Walworth was not quite correct in 
his supposition that after 1664 the Dutch laws never 
obtained in New York, may be seen by referring to the 
Articles of Capitulation (2 R. L., appendix [), and the 
act of the Colonial Legislature, passed the 5th of July, 
1715 (Van Schaack’s Laws, I, 97, and II, 611), 
saving and securing to the Dutch inhabitants certain 
(See, also, ch. 216, 9th Anne, 


of their laws and customs. 
p. 83, Van Schaack’s Laws, giving effect to certain 
Dutch words in Dutch ante-nuptial contracts, or in 
wills and testaments.) 

In the case of Jackson v. Gilchrist, 15 Johns. 89, this 
vexed question was elaborately discussed by counsel, 
Attorney-General Van Buren, and Mr. Van Vech- 
ten with him, maintaining that New York was a con- 
quered Province, and Mr. Henry contra contending 
that New York was not an exception to the general 
rule that the American Colonic were held by England 
by right of discovery; the court, however, did not 
think it necessary to decide this point in delivering 
judgment. Some of the authorities of this State in 
favor of the theory that New York was an English 
possession by right of discovery, may be found in the 
following reports and cases: Bogardus v. Trinity 
Church, 4 Paige, 198; Canal Appraisers v. People, 17 
Wend. 584; Morgan v. King, 50 Barb. 14; reversed, 35 
N. Y. 454; Cunal Commissioners v. People, 5 Wend. 
445, opinion of Chancellor Walworth who was in the 
minority. 

In this last case Senator Beardsley, who was 
one of the majority of the Court of Errors (p. 461, id.), 
says: * “This State was not settled by the English, but 
was conquered by them, and it is a well-established 
rule of the common law, that when an uninhabited 
country or island is discovered and settled by English- 
men, they carry with them the common law; but 
when a country is conquered by the English, the laws 
of the conquered country remain in force, unless the 
laws of England are substituted by express enact- 
ment. 1 Blacks. Comm. 109; 2 Salk. 411; 2 P. Wms. 
75, 76.” 

——_____4____. 


GUARANTY OF COLLECTION OF NOTES. 


SUPREME COURT OF MICHIGAN, OCTOBER TERM, 1878. 


BosMAN Vv. AKELEY. 


Legal remedy must be exhausted against maker 
though insolvent.—It is a condition precedent to a right 
to resort to one who guarantees the collection of a note 
that proceedings at law be taken to enforce its payment 
against the maker even though he be insolvent. 


Dyer upon a promissory note, the collection of 
which was guaranteed by the defendant. The 
opinion states the case. 





* See, however, the opinion of this Senator, 17 Wend. 617. 
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Coo.ey, J. This case having been brought to a hear- 
ing in the court below, on demurrer to two counts of 
the declaration, while an issue of fact upon other 
counts was pending, thécourt sustained the demurrer, 
and rendered final judgment on the whole record. This 
judgment was probably an inadvertence, but we have 
no alternative but to reverse it with costs, aud remand 
the record for further proceedings. 

There still remains on the record the question of law 
whether the court was right in sustaining the demur- 
rer. The suit was brought on the guaranty by the de- 
fendant of the collection of a note made by one Keeler. 
The form of the guaranty is not given, but the allega- 
tion in the declaration is that the defendant, ‘‘for a 
valuable consideration to him in hand paid, by a guar- 
anty in writing indorsed upon said note and signed by 
said defendant, did guarantee to said plaintiff the col- 
lection of said note.’’ It is then averred that at the 
time the note became due and payable the said Keeler 
was, and eversince has been, ‘ pecuniarily irresponsi- 
ble and insolvent,’’ by reason whereof the said note, 
‘‘at the time when the same became due and payable, 
was, and ever since has been, and now is uncollecti- 
ble,’’ and that ‘‘the same was duly presented for pay- 
ment and payment refused.’’ The question presented 
on demurrer to these allegations is, whether the fact 
that the maker of the note was pecuniarily irrespon- 
sible and insolvent excuses the neglect to take pro- 
ceedings at law for Gollection; or, to state it in other 
words, whether the terms of the guaranty do not re- 
quire proceedings at law to enforce the collection of 
the note as a condition precedent to a resort to the 
guarantor. 

The cases on this subject are greatly at variance. In 
McDoal v. Yeomans, 8 Watts, 351, it was held that on 
a guaranty that a note is *‘ collectible,” it is not nec- 
esssary for the guarantee to attempt collection by legal 
proceedings if the maker is insolvent. See, also, Mc- 
Clurg v. Fryer, 15 Penn. St. 293. This has always been 
the doctrine of the courts in Massachusetts. Sanford 
v. Allen, 1 Cush. 473, explaining Marsh v. Day, 18 Pick. 
821. See Miles v. Linnell, 97 Mass. 298. And as to 
Maine, see Culligan v. Boardman, 29 Me. 79. In 
Wheeler v. Lewis, 11 Vt. 265, it is said that where a 
note is warranted ‘‘good and collectible,” the holder 
is bound to resort to legal measures within a reason- 
able time, and to pursue them with common dili- 
gence, or show what is equivalent, the absolute insol- 
vency of the maker of the note. To the same effect 
are Bull v. Bliss, 30 Vt. 127; Dana v. Conant, id. 246. 
And see Thompson v. Armstrong, 1 Ill. 23; Stern v. 
Rockefaller, 29 Ohio (N. S.), 625. Cases in Connecticut, 
sometimes cited as supporting these, have no bearing, 
as'they rest on peculiarities in the local law of indorse- 
ment. Perkins v. Catlin, 11 Conn. 213; Ransom v. 
Sherwood, 26 id. 437. 

The New York cases, on the other hand, have al- 
ways held that in fixing liability on such a guaranty, 
the only evidence that the note is uncollectible is the 
failure of legal proceedings, diligently pursued, to re- 
sult in collection. Moably v. Riggs, 19 Johns. 69; 
Thomas v. Woods, 4 Cow. 173; Taylor v. Bullen, 6 id. 
624; Morris v. Woodworth, 11 Wend. 100; White v. Case, 
13 id. 543; Curtis v. Smallman, 14 id. 231; Loveland v. 
Shepard, 2 Hill, 139; Craig v. Parkis, 40 N. Y. 181. In 
Wisconsin the rule is the same. Day v. Elmore, 4 
Wis. 199; Borden v. Gilbert, 13 id. 670; Dyerv. Gibson, 
id. 557; French v. Marsh, 29 id. 649. The like rule 
seems to be recognized in Kentucky. Ely v. Bibb, 4 





J.J. Marsh. 71. And in Texas, Shepard v. Shears, 35 
Tex. 763. See, also, Peck v. Frink, 10 Lowa, 193. 

The point has never been directly passed upon in 
this court; but in Dwight v. Williams, 4 McLean, 581, 
the Circuit Court of the United States for this cir- 
cuit approved and applied the New York rule. We 
believe that rule to be reasonable, and to accord with 
the general understanding of parties when such guar- 
anties are given. The undertaking that a note is col- 
lectible means that if proceedings for collection are 
diligently prosecuted at law, they shall result in col- 
lection. It does not mean that the maker of the note 
is responsible, but that the debt shall be collected if 
the proper steps are promptly taken for the purpose. 
It may be that an officer would find attachable prop- 
erty where the witnesses know of none; it may be 
that, with the large exemptions allowed by law, the 
debtor would choose to make payment, rather than 
have the judgment stand against him, even when pay- 
ment could not be enforced. 

It follows that the circuit judge did not err in sus- 
taining the demurrer. 

———_~_>__——- 

MALICIOUS PROSECUTION—WHAT WILL 
NOT SUSTAIN ACTION FOR. 
SUPREME COURT OF THE UNITED STATES, OCTOBER 
TERM, 1878, 


STEWART, plaintiff in error, v. SONNEBORN. 


1. Malice and want of probable cause must be shown: 
evidence.— No suit for malicious prosecution can be sus- 
tained against an unsuccessful plaintiff unless it is shown 
affirmatively that he was actuated in his conduct by malice 
or some improper or sinister motive. Want of probable 
cause must also concur, and that cannot be inferred from 
malice. And the failure of a suit is not evidence of a 
want of probable cause or malice. 


2. Institution of bankruptcy proceedings on claim 
afterward declared invalid, not sufficient ground 
for action.— The firm of A & Co., claiming that 8S. was 
indebted to them, commenced an action to enforce pay- 
ment. S. defended, and while the action was at issue his 
brother brought suit against him which was not defended 
and recovered judgment. A. & Co. being advised by their 
attorney that S. had committed an act of ae 
filed a petition in the bankrupt court against him asking 
for a warrant for the seizure of goods, which warrant was 
granted andthe goods seized. Thereafter the suitof A. & 
Co. against S. was decided adversely to A. & Co., andthe 
proceedings in bankruptcy were dismissed_on the ground 
that A. & Co. had no claim against S. Held, not to be 
sufficient to entitle S. to maintain an action against A. & 
Co. for malicious institution of proceedings in bankruptcy 
against him. 





N error to the Circuit Court of the United States 
for the Middle District of Alabama. The opinion 
states the case. 

Mr. Justice StRoNG delivered the opinion of the 
court. 

This was an action brought by Meyer Sonneborn, the 
plaintiff below, against A. T. Stewart & Co. to recover 
damages for an alleged wrongful and malicious insti- 
tution of proceedings in bankruptcy against him. The 
record shows that in the years 1865 and 1866 Sonne- 
born was a member of the firm of E. Leipzeiger & Co. 
in New York, and that while he was thus a member 
the firm bought goods on credit from A. T. Stewart & 
Co. Sometime in 1866 he withdrew from the firm, but 
no notice of his withdrawal was published and the 
firm continued business in its old name without any 
apparent change. In the winter and spring of 1867 
the defendants sold other goods on credit to EF. Leip- 
zeiger & Cu., as they allege, without any notice that 
Sonneborn had previously withdrawn from the firm. 
On the other hand he alleges that he did give personal 
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notice of his withdrawal to one of the clerks in the 
defendants’ store before the purchases of 1867 were 
made. No payment for these latter purchases having 
been made, the defendants iu 1869 sued the plaintiff to 
recover the debt in the Circuit Court for Barbour 
county, Alabama, and after trial a verdict and judg- 
ment were given against them. This was at the Au- 
gust term, 1871. From the verdict and judgment the 
defendants prosecuted an appeal to the Supreme Court 
of the State, where the judgment was reversed and a 
new trial was ordered. On the 12th of May, 1873, be- 
fore the case came on for a second trial, one Jonas 
Sonneborn, a brother of the plaintiff, brought suit 
against him in the Eufala City Court, and one month 
afterward recovered a judgment by default for $6,- 
944.43 (the present plaintiff having made no resistance), 
and thereupon an execution was issued and levied. 
This proceeding having come to the notice of A. T. 
Stewart & Co. (and they having been advised by legal 
counsel that an act of bankruptcy had thereby been 
committed by Sonneborn), on the 15th of August, 1873, 
they filed their petition in the District Court praying 
that he might be declared a bankrupt, and that a war- 
raut might issue to take possession of his estate. The 
petitioners represented themselves to be creditors for 
the sales made to E. Leipzeiger & Co., in 1867, of which 
firm they alleged Sonneborn was a member, and the 
act of bankruptcy alleged was that on the 12th of June, 
1873, he suffered and permitted a judgment to be re- 
covered against him by default in favor of Jonas 
Sonneborn, in the city court of Eufala, upon which an 
execution had issued, whereon a levy had been made. 
Upon this petition a rule to show cause, etc., was 
granted, an injunction and warrant for provisional 
seizure was granted, and on the 19th of August, 1873, 
the warrant was executed. Such was the situation 
when the case of the defendants against the plaintiff 
came on for the second trial in the Barbour county 
Circuit Court. The result of that trial in November, 
1873, was a verdict and judgment for Sonneborn, which 
was subsequently affirmed by the Supreme Court of 
the State at its June term, 1874. It thus having been 
determined that the defendants were not creditors of 
Sonneborn, the proceedings in bankruptcy were dis- 
missed and the present suit was brought, alleging that 
they had been maliciously prosecuted and without 
probable cause. 

The errors now assigned are exclusively to the charge 
given by the court to the jury. The instruction given 
was (inter alia) as follows: ‘‘ But if they (the defend- 
ants) had no legal claim or demand against the com- 
plainant (Sonneborn), then, whether they had proba- 
ble cause or not, they had no right to institute the 
proceedings (in bankruptcy). They cannot go back 
and allege that though they had no legal claim against 
him, they thought they had; in other words, that they 
had probable cause to believe that they had such a de- 
mand. Unless they had a debt they cannot allege 
probable cause for proceeding in bankruptcy at all. 
Their defense cannot stand on two probable causes, 
one on top of the other * * * As it has been 
adjudicated by the Circuit Court of Barbour county, 
and affirmed by the State Supreme Court that the de- 
fendants never had a legal claim against the plaintiff, 
and, therefore, had no right to institute proceedings 
in bankruptcy against him, the plaintiff is entitled to 
recover in this action the damages he has sustained by 
those unlawful proceedings. Thecourt therefore rules 
that the defense in this case cannot be sustained by 











proving that the defendants had probable cause to be- 
lieve that the plaintiff had committed an act of bank- 
ruptey; but it being shown by judicial determination 
that they had no legal claim or debt against the plain- 
tiff, and had, therefore, no right to institute bank- 
ruptcy proceedings they are liable for the damages 
sustained by the plaintiff thereby, and the only ques- 
tion for the jury will be the amount of the damages, 
under the circumstances of the case. * * * We 
charge you, therefore, that the plaintiff is entitled to 
recover his actual damage, or the loss he has actually 
sustained at all events.’”” * * * And again: ‘The 
actual damages sustained by the complainant, that you 
will give him a verdict for at all events.” 

This construction we think was erroneous, and em- 
phatically so in view of the facts which appeared in 
evidence. It ignores totally the question whether the 
conduct of the defendants had been attended by 
malice, though the plaintiff's declaration charged 
malice, and it denied all importance to the necessary 
inquiry whether they had probable cause for their ac- 
tion. More than this, it disregarded entirely evidence 
of facts which have been determined to bein law a 
perfect defense to an action for a malicious prosecu- 
tion. The jury were positively instructed to returna 
verdict for the plaintiff independently of any con- 
sideration of malice in the institution of the bank 
ruptcy proceedings, or want of probable cause therefor. 
If the charge was correct, then every man who brings 
a suit against another, with the most firm and reason- 
able belief that he has a just claim, and a lawful right 
to resort to the courts, is responsible in damages for 
the consequences of his action, if he happens to fail in 
his suit. His intentions may have been most honest, 
his purpose only to secure his own, in the only way in 
which the law permits it to be secured; he may have 
had no ill-feeling against his supposed debtor, and 
may have done nothing which the law forbids. Such 
is not the law. It is abundantly settled that no suit 
can be maintained against an unsuccessful plaintiff or 
prosecutor unless it is shown affirmatively that he was 
actuated in his conduct by malice, or some improper 
or sinister motive. Malice is essential to the mainten- 
ance of any such action, and not merely (as the Circuit 
Court thought) to the recovery of exemplary damages. 
Notwithstanding what has been said in some decisions 
of a distinction between actions for criminal prvusecu- 
tions and civil suits, both classes at the present day re- 
quire substantially the same essentials. Certainly an 
action for instituting a civil suit requires not less for 
its maintenance than an action fora malicious prosecu- 
tion of a criminal proceeding. Nicholson vy. Coghill, 
4 Barn. & Cress. 21; West v. Hill, 3 Carr. & Payne, 485; 
Burhams v. Sanford et al., 19 Wend. 417; Cotton v. 
Huidekoper, 2 Penn. 149. 

In Farmer v. Darling, one of the earliest reported 
cases, if not the earliest (4 Burrows, 1791), Lord Mans- 
field instructed the jury that ‘‘ the foundation of the 
action was malice,’’ and all the judges concurred “ that 
malice, either express or implied, and the want of 
probable cause, must both concur.’’ From 1766 to the 
present day such has constantly been held to be the law 
both in England and in this country. Seea multitude 
of cases collected in Vol. 8, U. 8. Digest, first series, 942, 
pt. 9. And the existence of malice is always a ques- 
tion exclusively for the jury. It must be found by 
them, or the action cannot be sustained. Hence it 
must always be submitted to them to find whether it 
existed. The court has no right to find it, nor to in- 
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struct the jury that they may return a verdict for the 


plaintiff without it. Even the inference of malice 
from the want of probable cause is one which the jury 
alone can draw. Wheeler v. Nesbit, 24 How. 652; Newell 
v. Downs, 8 Blackf. 524; Johnson v. Chambers, 10 
Ired. 287; Voorhees v. Leonard, 1 N. Y. Sup. 148; 
Schofield v. Ferren, 47 Penn. St. 194. In Mitchell v. 
Jenkins, 5 Barn. & Adol. 588, Lord Denman said: “I 
have always understood the question of reasonable or 
probable cause on the facts found to be a question for 
the opinion of the court, and malice to be altogether a 
question for the jury.’’ He added, that inasmuch as 
in that case the question of malice had been wholly 
withdrawn from the jury, there ought to be a new trial. 
In the case we have in hand the question was withheld 
from the jury, and nothing was submitted to them but 
an estimate of damages. 

There was also error in the charge in so far as it took 
away from the defendants the protection of probable 
cause for their instituting the proceedings in bank- 
ruptey. The court ruled that the defense could not be 
sustained by proving they had probable cause for 
believing the plaintiffs had committed an act of bank- 
ruptcy, because it turned out after the proceedings 
were commenced, that a verdit of a jury and judgment 
thereon had established the plaintiff was not indebted 
to them, and consequently that they had no right to 
institute bankruptcy proceedings against him. It was 
further charged that-‘‘if they had no legal claim or de- 
mand against the plaintiff, then whether they had 
probable cause or not, they had no right to institute 
the proceedings. They cannot go back and allege that 
though they had not a legal claim or debt against him, 
they thought they had, or that they had probable cause 
to believe they had such ademand. Unless they had 
a debt, they cannot allege probable cause for proceed- 
ing in bankruptcy at all.’”’ To this we cannot assent. 
The existence of a want of probable cause is, as we 
have seen, essential to every suit for a malicious prose- 
cution Both thatand malice must concur. Malice, 
it is admitted, may be inferred by the jury from want 
of probable cause, but the want of that cannot be in- 
ferred from any degree of even express malice. Sutton 
v. Johnson, 1 Term, 493; Foshay v. Ferguson, 4 Denio, 
619; Murray v. Long, 1 Wend. 140; Wood v. Weir, 5 B. 
Monr. (Ky.) 514. It is true that what amounts to proba- 
ble cause is a question of law ina very important sense. 
In the celebrated case of Sulton v. Johnston, the rule 
was thus laid down: ‘The question of probable cause 
is a mixed question of law and of fact. Whether the 
circumstances alleged to show it probable, are true and 
existed, is a matter of fact, but whether, supposing 
them to be true, they amount to a probable cause, isa 
question of law.” This is the doctrine generally 
adopted. MceUCormick v. Sesson, 7 Cow. 715; Besson v. 
Southard, 10 N. Y. 236. 

It is, therefore, generally the duty of the court, when 
evidence has been given to prove or disprove the ex- 
istence of probable cause, to submit to the jury its 
credibility, and what facts it proves, with instructions 
that the facts found amount to proof of probable cause, 
or that they do not. Taylor v. Williams, 2 Barn. & 
Adol. 198. ‘There may be, and there doubtless are some 
seeming exceptions to this rule, growing out of the 
nature of the evidence, as when the question of the 
defendants belief ofthe facts relied upon to prove want 
of probable cause is involved. What their belief was 
is always a question fOr the jury. 

The Circuit Court thought in the present case, and 





so charged, that the fact that after the institution of 
the bankruptcy proceedings, a judgment was given in 
the Barbour Circuit Court against the defendants, thus 
determining that the plaintiff was not indebted to 
them, precluded them from setting up that they had 
probable cause for theiraction. That was giving undue 
effect to the judgment. The conduct of the defend- 
ants is to be weighed in view of what appeared to them 
when they filed their petition in the bankrupt court — 
not in the light of subsequently appearing facts. Swain 
v. Stafford, 4 Wend. 392-8. Had they reasonable cause 
for their action when they took it? Not what the 
actual fact was, but whut they had reason to believe it 
was. Furis vy. Stark, 3 B.Monr. 4, 6; Raulston v. Jack- 
son, 1 Sneed, 132. 

In every case of an action for a malicious prosecution 
or suit, it must be averred and proved that the pro- 
ceeding instituted against the plaintiff has failed, but 
its failure has never been held to be evidence of either 
malice or want of probable cause for its institution. 
Much less that it is conclusive of those things. Clorn 
v. Gerry, 13 Gray, 201; 1 Hilliard on Torts, and cases 
there collected; Bell v. Pearcy, 11 Ind. 233. The final 
judgment in the Circuit Court of Barbour county did 
not, therefore, justify the court in charging either that 
there was no probable cause for the bankruptcy pro- 
ceedings, or that the presence or absence of such cause 
was immaterial. If when they filed their petition to 
have the plaintiff declared a bankrupt, the defendants 
believed, and had reasonable cause to believe, that the 
plaintiff was indebted to them for the goods sold to E, 
Leipzeiger & Co. in 1867, and had reasonable cause to 
believe that he had committed an act of bankruptcy, 
there was probable cause for their action, and the plain- 
tiff was not entitled to recover. That they had rea- 
sonable cause to believe an act of bankruptcy had been 
committed must be conceded in view of the manner in 
which the judgment of Jonas Sonneborn against him 
had been obtained on the 12th of June, 1873, and in 
view of the decision of this court in Buchanan vy. 
Smith, 16 Wall. 277. If, therefore, they had an honest 
and reasonable conviction that the plaintiff was their 
debtor, that he was liable to them for the bills of goods 
sold by them in 1867, to E. Leipzeiger & Co., they had 
probable cause for instituting the proceedings in bank- 
ruptcy, and their defense was complete. The jury 
should have been so instructed. 

We think, also, there was error in refusing to charge 
the jury as requested in the defendants’ first point, 
which was as follows: “If the jury believe, from all 
the evidence, that A. T. Stewart & Co. acted on the 
advice of counsel in prosecuting their claim against 
Sonneborn in the Circuit Court of Barbour county, 
and upon such advice had an honest belief in the 
validity of their debt, and their right to recover in 
said action; and in the institution of the bankruptcy 
proceedings acted likewise on the advice of counsel, 
and under an honest belief that they were taking and 
using only such remedies as the law provided for the 
collection of what they believed to be a bona fide debt, 
they having first given a full statement of the facts of 
the case to counsel, then there was not such malice in 
the wrongful use of legal process by them as will entitle 
the plaintiff to recover in this form of action.” This 
the court refused to affirm, “except as contained and 
qualified in the preceding charge.’ An examination of 
the charge, however, reveals that the instruction was 
not contained in it, nor alluded to. The defendants, 
we think, had a right to have it affirmed as presented. 
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There was enough in the evidence to justify its pre 
sentation. It was proved that before they commenced 
their suit in the Circuit Court of Barbour county, the 
defendants were advised by an eminent lawyer of 
Alabama, of twenty-five years’ standing in the pro- 
fession, respecting their legal right to recover the debt 
from the plaintiff, that, in his opinion, the plaintiff 
was liable therefor. It was further testified the same 
lawyer advised them that, in his opinion, the plaintiff 
had rendered himself liable to involuntary bankruptcy 
proceedings by suffering his brother's judgment to go 
against him by default, and by advertising his entire 
stock of goods at and below New York cost. It was 
not until after this advice was given that the petition 
in bankruptcy was prepared and filed. 

That the facts stated in the point proposed, if be- 
lieved by the jury, were a perfect defense to the action ; 
that they constituted in law a probable cause, and 
being such, that malice alone, if there was such, was 
insufficient to entitle the plaintiff to recover, is, in view 
of the decisions, beyond doubt. Snow y. Allen, 1 Stark. 
502; Ravenga v Melntosh, 2 Barn. & Cress. 693; Walter 
v. Samples, 25 Penn. St. 275; Cooper v. Utterbach, 37 
Md. 282; Olmstead vy. Purtridge, 16 Gray, 381. These 
cases, and many others that might be cited, show that 
if the defendants in such a case as this acted bona fide 
upon legal advice, their defense is perfect. 

The remaining exceptions to the charge require but 
brief notice. They relate to the assessment of damages, 
under the positive instruction to find for the plaintiff. 
Of these but a single one need be noticed. The court 
was asked to charge that the jury, if they found for 
the plaintiff, could not, in estimating the damages, con- 
sider the fees of counsel in prosecuting the case. The 
instruction was not given. It was refused, and erron- 
eously, as we think. The fees of counsel in prosecuting 
this case were no part of the consequences naturally 
resulting from the action of the defendants in suing 
out the decree and warrant in bankruptcy. They were 
not what the defendants ought to have foreseen. That 
such fees are not recoverable, and why they are not, 
was clearly shown in Good vy. Mylin, 8 Penn. St. 51; 
vide also, Alexander v. Herr, 11 id. 537; Stopp v. Smith, 
71 id. 28; Hicks v. Foster, 13 Barb. 424. The rule 
asserted in these cases we think is correct, and it should 
have been given to the jury in the present case. The 
defendants were the more injured by the refusal to 
give it, because evidence was given of the cost of prose- 
cuting the suit calculated immensely to influence the 
damages — evidence which should not have been offered 
or received. 

The other exceptions to the charge required no notice. 

The judgment of the Circuit Court is reversed, and 
a venire de novo is ordered. 

ae iets 
FEDERAL STATUTES AGAINST POLYGAMY 
CONSTITUTIONAL. 





SUPREME COURT OF THE UNITED STATES, OCTO- 
BER TERM, 1878. 
REYNOLDS, plaintiff in error, v. UNrrep STATEs. 


United States Revised Statutes, section 5352, valid, 
and applies to Mormons.—The provision of the Fed- 
eral statute (R. S., § 53852) forbidding bigamy in the Terri- 
tories of the United States is constitutional and valid, and 
those who make polygamy a part of their religion are not 
excepted from its operation. 


N error to the Supreme Court of the Territory of 
Utah. This is an indictment for bigamy under sec- 
tion 5852, Revised Statutes, which, omitting its excep- 





tions, is as follows: “ Every person having a husband 
or wife living, who marries another, whether married 
or single, ina Territory, or other place over which the 
United States have exclusive jurisdiction, is guilty of 
bigamy, and shall be punished by a fine of not more 
than five hundred dollars, and by imprisonment for a 
term of not more than five years.” 

The assignments of error presented, among other 
questions, this one: Should the accused have been ac- 
quitted, if he married the second time, because he 
believed it to be his religious duty? 

Mr. Chief Justice WAITE, who delivered the opinion 
of the cour’, after stating the facts and passing upon 
other points of minor importance, continued: 

On the trial, the plaintiff in error, the accused, 
proved that at the time of his alleged second marriage 
he was, and for many years before had been, a mem- 
ber of the Church of Jesus Christ of Latter Day 
Saints, commouly called the Mormon Church, and a 
believer in its doctrines; that it was an accepted doc- 
trine of that church “that it was the duty of male 
members of said church, circumstances permitting, to 
practice polygamy; * * * that this duty was en- 
joined by different books which the members of said 
church believed to be of divine origin, and among 
others tbe Holy Bible, and also that the members of 
the church believed that the practice of polygamy was 
directly enjoined upon the male members thereof by 
the Almighty God, in a revelation to Joseph Smith, 
the founder and prophet of said church; that the fail- 
ing or refusing to practice polygamy by such male 
members of said church, when circumstances would 
admit, would be punished, and that the penalty for such 
failure and refusal would be damnation in the life to 
come.’ He also proved ‘‘that he had received per- 
mission from the recognized authorities in said church 
to enter into polygamous marriage; * * * that 
Daniel H. Wells, one having authority in said church 
to perform the marriage ceremony, married the said 
defendant on or about the time the crime is alleged to 
have been committed, to some woman by the name of 
Schofield, and that such marriage ceremony was per- 
formed under and pursuant to the doctrines of said 
church.” . 

Upon this proof he asked the court to instruct the 
jury that if they found from the evidence that he 
‘“was married as charged —if he was married — in pur- 
suance of and in conformity with what he believed at 
the time to be a religious duty, that the verdict must 
be not guilty.’”’ This request was refused, and the 
court did charge “that there must have been a crim- 
inal intent, but that if the defendant, under the in- 
fluence of a religious belief that it was right — under 
an inspiration, if you please, that it was right — delib- 
erately married a second time, having a first wife liv- 
ing, the want of consciousness of evil intent— the 
want of understanding on his part that he was com- 
mitting a crime — did not excuse him; but the law in- 
exorably in such case implies the criminal intent.” 

Upon this charge and refusal to charge the question 
is raised whether religious belief can be accepted as a 
justification of an overt act made criminal by the law 
of the land. The inquiry is not as to the power of 
Congress to prescribe criminal laws for the Territo- 
ries, but as to the guilt of one who knowingly violates 
a law which has been properly enacted, if he enter- 
tains a religious belief that the law is wrong. 

Congress cannot pass a law for the government of 
the Territories which shall prohibit the free exercise 
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of religion. The first amendment to the Constitution 


expressly forbids such legislation. Religious freedom 
is guaranteed everywhere throughéut the United 
States, so far as congressional interference is con- 
cerned. The question to be determined is whether 
the law now under consideration comes within this 
prohibition. 

The word ‘‘religion”’ is not defined in the Constitu- 
tion. We must go elsewhere, therefore, to ascertain 
its meaning, and nowhere more appropriately, we 
think, than to the history of the times in the midst 
of which the provision was adopted. The precise point 
of the inquiry is what is the religious freedom which 
has been guaranteed. 

Before the adoption of the Constitution attempts 
were made in some of the Colonies and States to legis- 
late not only in respect to the establishment of reli- 
gion, but in respect to its doctrines and precepts as 
well. The people were taxed against their will for the 
support of religion, and sometimes for the support of 
particular sects to whose tenets they could not and 
did not subscribe. Punishments were prescribed for 
a failure to attend upon public worship, and some- 
times for entertaining heretical opinions. The con- 
troversy upon this general subject was animated in 
many of the States, but seemed at last to culminate in 
Virginia. In 1784 the House of Delegates of that State 
having under consideration ‘‘a bill establishing pro- 
vision for teachers of the Christian religion,’’ post- 
poned it until the next session and directed that the 
bill be published and distributed and that the people 
be requested ‘to signify their opinion respecting the 
adoption of such a bill at the next session of Assem- 
bly.” 

This brought out a determined opposition. Amongst 
others, Mr. Madison prepared a ‘* Memorial and Re- 
moustrance,’’? which was widely circulated and signed, 
and in which he demonstrated ‘* that religion, or the 
duty we owe the Creator,’? was not within the cogni 
zance of civil government. Semple’s Virginia Bap- 
tists, Appendix. At the next session the proposed bill 
was not only defeated, but another ‘for establishing 
religious freedom,”’ drafted by Mr. Jefferson (1 Jeff, 
Works, 45; 2 Howison’s Hist. of Va. 298), was passed. 
In the preamble of this act (12 Hening’s Stat. 84) reli- 
gious freedom is defined, and after a recital ‘that to 
suffer the civil magistrate to intrude his powers into 
the field of opinion, and to restrain the profession or 
propagation of principles on supposition of their ill 
tendency, is a dangerous fallacy which at once destroys 
all religious liberty,’”’ it is declared ‘‘ that it is time 
enough for the rightful purposes of civil government 
for its officers to interfere when principles break out 
into overt acts against peace and good order.”’ In these 
two sentences is found the true distinction between 
what properly belongs to the church and what to the 
State. 

In a little more than a year after the passage of this 
statute the convention met which prepared the Con- 
stitution of the United States. Of this convention 
Mr. Jefferson was not a member, he being then absent 
as minister to France. As soon as he saw the draft of 
the Constitution proposed for adoption, he, in a letter 
to a friend, expressed his disappointment at the ab- 
sence of an express declaration insuring the freedom 
of religion (2 Jeff. Works, 355), but was willing to ac- 
cept it as it was, trusting that the good sense and hon- 
est intentions of the people would bring about the nec- 
essary alterations. YT Jeff. Works, 79. Five of the 








States, while adopting the Constitution, proposed 
amendments. Three, New Hampshire, New York 
and Virginia, included in one form or another a declara- 
tion of religious freedom in the changes they desired 
to have made, as also did North Carolina, where the 
convention at first declined to ratify the Constitution 
until the proposed amendments were acted upon. Ac- 
cordingly at the first session of the first Congress the 
amendment now under consideration was proposed 
with others by Mr. Madison. It met the views of the 
advocates of religious freedom and was adopted. Mr. 
Jefferson afterward, in reply to an address to him by a 
committee of the Danbury Baptist Association (8 Jeff. 
Works, 113), took occasion to say: ‘ Believing with 
you that religion is a matter which lies solely between 
man and his God, that he owes account to none other 
for his faith or his worship, that the legislative powers 
of the government reach actions only, and not opin- 
ions, I contemplate with sovereign reverence that act 
of the whole American people which declared that 
their Legislature should ‘make no law respecting an 
establishment of religion or prohibiting the free exer- 
cise thereof,’ thus building a wall of separation between 
church and State. Adhering to this expression of the 
supreme will of the nation in behalf of the rights of 
conscience, I shall see with sincere satisfaction the 
progress of those sentiments which tend to restore 
man to all his natural rights, convinced he has no 
natural right in opposition to his social duties.’”’” Com- 
ing as this does from an acknowledged leader of the 
advocates of the measure, it may be accepted almost 
as an authoritative declaration of the scope and effect 
of the amendment thus secured. Congress was de- 
prived of all legislative power over mere opinion, but 
was left free to reach actions which were in violation 
of social duties or subversive of good order. 

Polygamy has always been odious among the north- 
ern and western nations of Europe, and, until the 
establishment of the Mormon church, almost exclu- 
sively a feature of the life of Asiatic and African peo- 
ple. At common law the second marriage was al- 
ways void (2 Kent’s Com. 79), and from the earliest 
history of England polygamy has been treated as an 
offense against society. After the establishment of 
the ecclesiastical courts, and until the time of James I, 
it was punished through the instrumentality of those 
tribunals, not merely because ecclesiastical rights had 
been violated, but because upon the separation of the 
ecclesiastical courts from the civil, the ecclesiastical 
were supposed to be the most appropriate for the 
trial of matrimonial causes and offenses against the 
rights of marriage, just as they were for testament- 
ary causes and the settlement of the estates of de- 
ceased persons. 

By the statute of 1 James I, chapter 11, the offense, 
if committed in England or Wales, was made pun- 
ishable in the civil courts, and the penalty was death. 
As this statute was limited in its operation to Eng- 
land and Wales, it was at a very early period re-en- 
acted, generally with some modifications, in all the 
colonies. In connection with the case we are now 
considering, it is a significant fact that on the 8th of 
December, 1788, after the passage of the act establish- 
ing religious freedom, and after tho convention of 
Virginia had recommended as an amendment to the 
Constitution of the United States the declaration in a 
bill of rights that “all men have an equal natura) and 
unalienable right to the free exercise of religion, ac- 
cording to the dictates of conscience,” the Legislature 
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of that State substantially enacted the statute of 
James I, death penalty included, because, as recited 
in the preamble, “it hath been doubted whether 
bigamy or polygamy be punishable by the laws 
“of this Commonwealth.” 12 Hening’s Stat. 691. 
From that day to this we think it may safely be said 
there never has been a time in any State of the Union 
when polygamy has not been an offense against society, 
cognizable by the civil courts and punishable with 
more or less severity. In the face of all this evidence 
it is impossible to believe that the constitutional 
guaranty of religious freedom was intended to pro- 
hibit legislation in respect to this most important fea- 
ture of Aocial life. Marriage, while from its very 
nature a sacred obligation, is, nevertheless, in most 
civilized nations a civil contract and usually regulated 
by law. Upon it society may be said to be built, and 
out of its fruits springs social relations and social ob- 
ligations and duties, with which government is neces- 
sarily required to deal. In fact, according as mono- 
gamous or polygamous marriages are allowed, do we 
find the principle, on which the government of the 
people, to a greater or less extent, rests. Professor 
Lieber says, polygamy leads to the patriarchal princi- 
ple, and which, when applied to large communities, 
fetters the people in stationary despotism, while that 
principle cannot long exist in connection with mono- 
gamy. Chancellor Kent observes that this remark is 
equally striking and profound. 2 Kent’s Com. 81, 
notee. An exceptional colony of polygamists under 
an exceptional leadership may sometimes exist for a 
time without appearing to disturb the social condition 
of the people who surround it; but there cannot be a 
doubt that, unless restricted by some form of consti- 
tution, it is within the legitimate scope of the power 
of every civil government to determine whether poly- 
gamy or monogamy shall be the law of social life un- 
der its dominion. 

In our opinion the statute immediately under con- 
sideration is within the legislative power of Congress. 
It is constitutional and valid as prescribing a rule of 
action for all those residing in the Territories and in 
places over which the United States have exclusive 
control. This being so, the only question which re- 
mains is, whether those who make polygamy a part of 
their religion are excepted from the operation of the 
statute. If they are, then those who do not make 
polygamy a part of their religious belief may be found 
guilty and punished, while those who do must be ac- 
quitted ayd go free. This would be introducing anew 
element into criminal law. Laws are made for the 
government of actions, and, while they cannot in- 
terfere with mere religious belief and opinions, they 
may with practices. Suppose one believed that human 
sacrifices were a necessary part of religious worship, 
would it be seriously contended that the civil govern- 
ment under which he lived could not interfere to pre- 
vent asacrifice? Or if a wife religiously believed it 
was her duty to burn herself upon the funeral pile of 
her dead husband, would it be beyond the power of the 
civil government to prevent her carrying her belief 
into practice? 

So here, as a law of the organization of society un- 
der the exclusive dominion of the United States, it is 
provided that plural marriages shall not be allowed. 
Can aman excuse his practices to the contrary because 
of his religious belief? To permit this would be to 
make the professed doctrines of religious belief supe- 
rior to the law of the land, and in effect to permit 





every citizen to become a law unto himself. Govern- 
ment could exist only in name under such circum- 
stances. 

A criminal intent is generally an element of crime, 
but every man is presumed to intend the necessary 
and legitimate consequences of what he knowingly 
does. Here the accused knew he had been once mar- 
ried, and that his first wife was living. He also knew 
that his second marriage was forbidden by law. When, 
therefore, he married the second time, he is presumed 
to have intended to break the law. And the breaking 
of the lawis the crime. Every act necessary to con- 
stitute the crime was knowingly done, and the crime 
was, therefore, knowingly committed. Ignorance of 
afact may sometimes be taken as evidence of a want 
of criminal intent, but not ignorance of the law. The 
only defense of the accused in this case is his belief 
that the law ought not to have been enacted. It mat- 
ters not that his belief was a part of his professed reli- 
gion, it was still belief, and belief only. 

In Regina v. Wagstaff, 10 Cox’s Crim, Cases, 531, the 
parents of a sick child who omitted to callin medical 
attendance because of their religious belief that what 
they did for its cure would be effective, were held not 
to be guilty of manslaughter, while it was said the 
contrary would have been the result if the child had 
actually been starved to death by the parents, under 
the notion that it was their religious duty to abstain 
from giving it food. But when the offense consists of 
a positive act which is knowingly done, it would be 
dangerous to hold that the offender might escape 
punishment because he religiously believed the law 
which he had broken ought never to have been made. 
No case, we believe, can be found that has gone so far. 


INSURANCE LAW. 
— POLICY—APPLICATION OF PROCEEDS OF POL- 
ICY ON INCUMBERED PROPERTY: INSURABLE 
INTEREST. — A. sold a farm to B., taking, as con- 
sideration therefor, judgment for $4,500, which he 
entered up, and a judgment for 33,000 which it was 
agreed should not be entered up. The property was 
sold subject to a mortgage for $2,500. A. afterward 
transferred his $4,500 judgment to C., and became se- 
curity to her for its payment. After that, at A.’s 
request, B. insured the barn and assigned the policy 
to A. as * collateral security for the payment of money 
loaned on the property therein insured.’’ A. paid the 
premium. The barn was burnt, and A. having col- 
lected the amount insured, B. directed him to apply it 
to the reduction of the 33.000 judgment, which A. re- 
fused to do. Held (affirming the judgment below), 
that the assignment was intended as a security for the 
$4,500 judgment; that A. had an insurable interest in 
his liability to C., and that therefore the proceeds of 
the policy could not be set off by B. to a claim on the 
$3,000 judgment. Pennsylvania Sup. Ct., May 6, 1878. 
Caley v. Hoopes (W. Not. Cas.). 

FIRE POLICY—CONDITION AS TO OCCUPANCY: AGREE- 
MENT WITH AGENT.—Appellee took a policy of insur- 
ance of appellant, and at the time told appellant’s 
agent, that the house was then occupied by a tenant, 
but it might be only for a month or might be fora 
year, and was told by theagent that it would not mat- 
ter. The policy was issued and contained a clause 
making it void if the house became vacant but the 
policy was not delivered to the insured until after the 
property was burned. Held, that the company was 
bound by the agreement with the agent in the absence 
of notice of the change to the insured. Illinois Sup. 
Ct., = 30, 1878. St. Paul Fire and Marine Ins. Co. 
v. Wells. 


LIFE POLICY—ASSIGNMENT OF POLICY TO DEFRAUD 
CREDITORS. — A married woman, having no separate 
estate, cannot acquire property on her personal credit 
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as against her husband's creditors. S., being insolv- 
ent, obtained an assigument of a policy of insurance 
on the life of a stranger with money loaned him by his 
wife’s brother, but took the assignment in his wife’s 
name and for her benefit, The wife’s brother paid all 
the assessments subsequently accruing. Held (affirm- 
ing the judgment below), that there was evidence for 
the jury that the assignment was made to the wife to 
protect the policy from her husband’s creditors. Held, 
further, that the act of 15th April, 1868, does not apply 
to the case. It only applies where the policy is taken 
out for or assigned to the wife, children or relations 
dependent upon him whose life is insured. Pennsyl- 
vania Sup. Ct., June 3, 1878. United Brethren Mutual 
Aid Soc. v. Grove (W. Not. Cas.). 


FINANCIAL LAW. 


OLLATERAL—pvty OF HOLDER OF STOCK IN 
NON-PAYMENT OF DEBTS.—A creditor, holding 
stock assigued to him as collateral security for the 
payment of a promissory note, is not bound, upon the 
non-payment of the note at maturity, to sell the stock 
at its market value, without notice from the debtor to 
do so. ‘That the stock subsequently became worthless 
isno defense to an action on the note. Per Curiam. 
Had the plaintiff sold the stock (at a loss) without no- 
tice to or from the defendant, it might have raised a 
serious question as to the plaintiff’s liability for the 
sacrifice. Pennsylvania Sup. Ct., Nov., 1878. O'Neill 
v. Whigham (W. Not. Cas.). 

NoTicE—OF NON-PAYMENT MUST BE GIVEN TO AC- 
COMMODATION INDORSER. — Notice of the non-pay- 
ment of a negotiable promissory note must be given 
to an accommodation indorser, as well as to any other 
indorser, or he will be discharged from all liability on 
such note. ‘Therefore, where G. executed a note to 
A., and A. indorsed the same merely for the accom- 
modation of G.,and G.then received the original 
and only consideration for the note from B., who was 
the first and only holder of the note for value, and 
said note was not paid when it became due and no no- 
tice of its dishonor was given to A. Held, that A. 
was discharged from all liability on the note. Kansas 
Sup. Ct., Jany., 1879. Braley v. Buchanan. 

SURETYSHIP—SURETY NOT DISCHARGED BY INVALID 
AGREEMENT FOR DELAY.—An agreement for further 
delay made between the creditor and the principal 
debtor after the maturity of the note, in considera- 
tion of an additional sum to be paid by the debtor 
over and above the lawful debt and interest, is not 
binding upon either party, although the additional 
sum stipulated be actually paid within the time of de- 
lay agreed upon; and a surety will not be discharged 
by such agreement, although made without his knowl- 
edge or assent. The amount paid will be regarded as 
a payment upon the lawful debt. Tennessee Sup. Ct., 
Sept. 28, 1878. Howell v. Sevier (Tenn. L. Rep.). 

edincisiseshoamens 


COURT OF APPEALS ABSTRACT. 


TTORNEY—w3Bat ACTS WILL AUTHORIZE DISBAR- 
RING.—In a proceeding to disbar defendant it ap- 


peared that defendant was at a hotel with a married 
woman, and remained there during the night for the 
purpose of procuring evidence of the circumstances 
to be used in a divorce suit in favor of the husband of 
the woman, for whom defendant was attorney. There 
were serious doubts whether there was any deception, 
coercion or restraint practiced by defendant upon the 
woman, and the most reasonable version of the trans- 
action was that defendant and the woman were in col- 
lusion to manufacture evidence to enable the husband 
to procure a divorce, she desiring her husband 
to succeed, and was willing, without in fact commit- 
ting any wrong, to aid in creating circumstances from 
which an inference might be drawn of facts indispens- 
able to be shown to enable the husband to procure a 
divorce. Held, that this view of the case did not re- 
lieve defendant from the charge of unprofessional 
conduct. Giving his conduct the mildest construc- 
tion, itimplicated him in aiding to manufacture evi- 
dence, which, if not entirely untrue, was deceptive, 
and even if he supposed he was thereby serving the 





wishes and interests of both husband and wife, such 
a practice on the part of an attorney is grossly wrong 
and inexcusable, and an order disbarring him will not 
be disturbed. Order affirmed Inthe matter of Gale. 
Opinion per Curiam. 

(Decided Jan. 21, 1879.] 


1, CONTRACT —WHEN INTEREST ALLOWABLE ON BAL- 
ANCE DUE UNDER.—By the agreement between testa- 
tor of defendant and plaintiff, testator was to pay a 
fixed sum for the rent of rooms, all of which was 
payable on or before May 1, 1867, except as reduced by 
the deduction of sums received by plaintiff for the use 
of the rooms during the time. Held, that this balance 
within the principle of the ruling in Van Rensselaer v. 
Jewett, 2 N. Y. 135, was a sum for the non-payment 
of which in pursuance of his contract the testator 
was after May 1, 1867, in default and liable to indem- 
nify plaintiff for such default by the payment of inter- 
est. Adams v. Fort Plain Bank, 36 N. Y. 255; Danav. 
Fiedler, 12 id. 40. Judgment modified and as modi- 
fied affirmed. DeLavuletle v. Wendt, executor, appel- 
lant. Opinion by Hand, J. 


2. SET-OFF : OUTLAWED NOTE NOT ALLOWED 
AS.— An instrument in the nature of a note or due bill 
payable on demand, more than six years old at the 
date of the commencement of this action, held, not to 
be available as a set-off, the statute of limitations hav- 
ing run thereon. Herrick v. Wolverton, 41 N. Y. 580; 
Howland v. Edmonds, 24id. 307; Mason v. Ins. Co., 
13 Wend. 267; Newman v. Kettell, 13 Pick. 418. Ib. 

3. —— EVIDENCE: INSTRUMENT APPARENTLY DUE 
BILL PROVED TO BE RECEIPT.—The language of an in- 
strument was ** Received of D. M. Peyser five hundred 
dollars due on demand.’’ Evidence was given, with- 
out objection, from which the jury might find that 
Peyser paid the one giving the instrument the amount 
specified in it as already due for board, and that it was 
tuken merely asa receipt or memorandum of money 
paid on account. Jleld, that the authorities permit an 
explanation of an instrument of such a character, and 
the consideration of a promissory note is open to in- 
quiry as between the original parties, and under this 
principle it has been permitted to be shown that a note 
given by a creditor to a debtor, at the time of payment, 
was intended asareceipt. Smith v. Rowley, 34 N. Y. 
367; Slade v. Halstead, 7 Cow. 322; Bank of Troy v. 
Topping, 9 Wend. 273. Ib. 

{Decided Jan. 21, 1878.] 

CRIMINAL LAW — WRIT OF ERROR BRINGS UP ONLY 
MATTERS IN RECORD.—In this case a certiorari was 
issued from the Supreme Court to the Court of Sessions 
where plaintiff in error was tried, and the question 
raised was whether one of the justices of Sessions who 
sat at the trialin the Court of Sessions was competent 
to sit. The objection to his competency was founded 
on affidavit, and did not appear from the record itself. 
Held, that the writ of certiorari brought up only the 
record and did not bring up proceedings subsequent to 
the judgment which did not appear onthe record. It 
reached only errors in the record itself and did not 
present the question raised forreview. Therefore the 
writ of error, whereby the case was brought to this 
court, did not present that question. Judgment of 
conviction affirmed. Hunt, plaintiff in error, vy. Peo- 
ple. Opinion by Miller, J. 

{Decided Jan. 21, 1879. 

FIXTURES—ENGINE AND BOILER PLACED ON PREM- 
ISES WITH UNDERSTANDING THAT THEY REMAIN 
PERSONAL PROPERTY SO REMAIN: VENDEE ON EX- 
ECUTION AGAINST OWNER OF PREMISES ACQUIRES 
ONLY HIS RIGHTS.—An engine and boiler were sold 
in 1869 by L. to H. to be erected in a building of 
small value upon the premises of H. A chattel mort- 
gage on the boiler and engine was taken back for part 
of the purchase-money and it was understood between 
the parties that the mortgage should be valid against 
the property, notwithstanding its annexation to the 
real estate or use therein. The boiler and engine were 
set up in the building in place of another engine, etc., 
that were taken away. In November, 1873, H. having 
made default in payment, re-transferred the property 
to L., but allowed it to remain in the buildiug until 
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March, 1874, when it was removed with the consent 
and assistance of H. In removing it boards were taken 
off the building and a brick arch, upon which it was 
set, was taken down, but little pecuniary damage was 
done. Plaintiff purchased the premises on an execu- 
tion sale in November, 1873, upon a judgment against 
H. recovered in 1870 and revived in 1873, and took a 
certificate from the sheriff, which was followed by a 
deed after the expiration of fifteen months, in June, 
1875. In an action for the removal of the property 
from the building under title from L. held, that the 
facts did not show such a permanent annexation to 
the freehold as to preclude the owner of the land from 
making a valid agreement with the vendors of the 
machinery that it should continue as between the 
parties to be personal property, and that the vendors 
should have alien thereon for the price and the right 
toremove the same in default of payment. The plain- 
tiff could not claim as a bona fide purchaser without 
notice, but he simply acquired the interest of the exe- 
cution debtor and was not entitled to claim the boiler 
and engine as part of the free hold, Ford v. Cobb, 20 
N. Y. 334; Tifft v. Horton, 53 id. 377; McRae v. Cent. 
Nat. Bank, 66 id. 489. The case does not conflict 
with Voorhes v. Maginnis, 48 N. Y.278 Judgment 
affirmed. Sisson, appellant, v. Hibbard. Opinion by 
Rapallo, J. 
[Decided Jan. 21, 1879.] 

SURETYSHIP — UNDERTAKING ON APPEAL: FOL- 
LOWS JUDGMENT AND CANNOT BE ENFORCED BY 
CREDITOR AFTER JUDGMENT IS ATTACHED.—At the 


time of the commencement of an action by a judg- 
ment creditor against the sureties of the judgment 
debtor upon an undertaking given in the suit,the judg- 
ment had been attached in asuit against the judgment 
creditor. Held, that the action was not matmtainable. 
At the time of its commencement the right to collect 
the judgment had passed from the original creditor to 
the sheriff who levied the attachment. The judgment 
being the principal debt and the undertaking a collat- 
eral security, it passed with the principal debt and the 
right to collect that included the right to enforce the 
collateral security. It was not necessary to attach 
the undertaking separately. It was an incident of the 
judgment and not an independent liability of the 
sureties. Risley v. Brown, 64 N. Y. 160. The sureties 

were not bound to pay the original judgment creditor 
after his right to collect the judgment had been trans- 
ferred to the sheriff. If they should so pay the orig- 
inal judgment creditor they would be deprived of 
their remedies over upon the judgment, as that could 
be enforced for the benefit of the attaching creditors 
instead of the sureties. Before the judgment creditor 
can maintain this action against the sureties the at- 
tachment must be discharged. Judgment reversed 
and new trial ordered. Wehle v. Spelman, appellant. 
Opinion by Rapallo, J. 

(Decided Jan, 21, 1879.] 





UNITED STATES SUPREME 


ABSTRACT. 


COURT 


| get opel LEGAL OBLIGATIONS SUBSTITUTED 

FOR ILLEGAL, IN PAYMENT OF VALID DEBT EN- 
FORCEABLE.— The city of Little Rock being legiti- 
mately indebted to a creditor, issued to it bonds hay- 
ing the form and appearance of bank bills, and which 
were illegal, for the amount of the indebtedness. Sub- 
sequently, by an agreement between the city and the 
creditor, the invalid bonds were returned to the city 
and cancelled, and new obligations, against the form of 
which there was no legal objection, were substituted 
for the invalid instruments. Held, that the city was 
liable to the creditor upon the new — Miller v. 


Hull, 4 Tenn. 144; Kent v. Walton, 7 Wend. 256; 
Washburn v. Franklin, 35 Barb. 597; s. C., 13 Abb. 
Pr. 140; Hitchcock v. Galveston, 96 U. 350; 


Mayor v. Ray, 19 Wall. 468; 


Police any v. Britton, 15 
id. 570; Mullaky ». 


Cedar Falls, 19 Jour. 24; Sykes 

v. Laffery, 27 Ark. 407; Wright v. Hughes, 13 Md. 

113; Dillon on Mun. Corp., § 407, n. Judgment 

United States Supreme Court, E. D. Arkansas,affirmed. 

City of Little Rock, plaintiff in error, v. Merchants* 

—9 Bank of Little Rock, Arkansas. Opinion by 
unt, J. 





DEDICATION—CONDITION OF, BROKEN, ONLY GRANTOR 
AND HEIRS CAN CLAIM FORFEITURE.—In an action of 
ejectment wherein it was claimed that the title of a 
municipal corporation to property which had been 
dedicated to it for the purposes of schools and churches 
had reverted to the grantor by reason of a conveyance 
by the municipal corporation for other purposes, plain- 
tiff claimed as grantee from the heirs of the grantor 
to the city. Held, that if the conditions subsequent 
were broken, that did not ipso facto produce a reverter 
of the title. The estate continued in full force until 
the proper step was taken to consummate the forfeit- 
ure. This could be done only by the grantor during 
his life-time, and after his death by those in privity of 
blood with him. In the meantime, only a right of ac- 
tion subsisted and that could not be conveyed so as to 
vest the right to sue in a stranger. Webster v. Cooper, 
14 How. 488; Davis v. Gray, 16 Wall. 230; 1 Sheppard’s 
Touchstone, 149; 1 Miss. 119; 26 New Jersey, 13; 
Mass. 501; 7 Pick. 111; 12 Barb. 460; 4.N. H. 222; 8 
Blackford, 138; 45 Maine, 359; 2 Paine, 545; 20 Barb. 
455; 20 Georgia, 566; 1 Cushing, 428. Judgment United 
States Circuit Court, N. D. Llinois, affirmed. Rich v. 
City of Rock Island. Opinion by Swayne, J. 





EVIDENCE—SUBSTANCE OF TESTIMONY OF DECEASED 
WITNESSES AT FORMER TRIAL SUFFICIENT.—At the first 
trial of an action testimony was given by two wit- 
nesses. Before the second trial the witnesses died 
and the depositions were destroyed in the Chicago fire. 
At the second trial it was offered to prove the con- 
tents of those depositions by witnesses who were pres- 
ent and took part in taking the depositions, and who 
swore that they remembered the substance of the tes- 
timony of the witnesses, but were not able to give the 
exact language. Held, that theadmission of the proof 
was not error. Judgment of United States Circuit 
: ourt, N. D. Illinois, affirmed. Ruch, plaintiff in error, 

. City of Rock Island. Opinion by Swayne, J. 


hemmensiain 
MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 


NOVEMBER, 1878. 





IFT—oOF DEPOSIT IN BANK TO TRUSTEE: WHAT 
J consrrrures: EvIpDENCE.— M., who had deposits 
in a bank, in her own name, assigned her deposits and 
bank book to G., the treasurer of the bank, under an 
agreement that she was to draw from such deposits 
what she wanted during her life-time, and the balance, 
if any left at her death, was to be paid by G. to her 
son. During her life-time she drew a portion of the 
deposit. At her death she left a will wherein her son 
was appointed executor; the bank paid the son the 
balance of the deposits. The son did not know, until 
after the death of M., of the agreement between her 
and G@. Held, that the delivery of the bank book to G., 
accompanied by the assignment, constituted a valid 
gift and gave him complete title to the deposit, and the 
trust accompanying such delivery could be proved by 
parol and was valid, and the son was not liable to be 
charged as executor for the amount of the deposit. 
Davis v. Ney. Opinion by Endicott, J. 


SET-OFF — WHEN IT CANNOT BE ALLOWED.— M. pro- 
posed to A. to purchase a judgment against defend- 
ant. Defendant thereupon executed an assignment of 
the judgment to M., and sent it by express to be de- 
livered to M. on the payment of $60 M., not beingable 
or disposed to pay this sum, suggested to H. to purchase 
the judgment, whereupon H. paid $60 to the express 
and received the assignment, M., at the same time, 
executing an assignment of the judgment to H. who 
thereupon brought action in his own behalf, and in the 
name of A., against defendant. M. had no interest in 
the judgment or action. Held, that no demand against 
M. could be set off by defendant in this action. Avery 
v. Russell. Opinion by the Court. 


WARRANTY—SALE BY DEALER TO MANUFACTURERS: 
WHEN IMPLIED NOT RAISED.— Defendant, a manu- 


facturer of boots and shoes, bought of a dealer a speci- 
fic quantity of leather, which the dealer did not manu- 
factuce, and as to the quality of which he had no 
information superior to the manufacturer who had full 
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opportunity to examine the leather, and did, in fact, 
examine two rolls which were fair samples of the lot. 
There was nothing said as to the purpose for which the 
leather was bought, but it was shown that the manu- 
facturer askcd the dealerif the leather would crimp. 
Held, that there was not sufficient to raise an implied 
warranty on the part of the dealer that the leather 
was suitable for the purpose of being manufactured 
into boots and shoes. Hight v. Bacon. Opinion by 
Colt, J. 





—_—————__>____——. 


GENERAL TERM ABSTRACT. 





New YorK CoMMON PLEAS. 


(Opinions Filed January 6, 1879.) 


APPEAL. 


On default none allowed: motion to dismiss.—Appeal 
by defendant Hubbell, from a judgment in favor of 
plaintiff, entered against defendants on April 27, 1872, 
such judgment having been entered upon the report 
of areferee, after trial of the issues upon an answer 
interposed by defendant Taylor, and entered by de- 
fault against defendant Hubbell. ‘The allegation of 
the complaint was of a joint indebtedness of both de- 
fendants. Motion by plaintiff to dismiss the appeal. 
Held, the judgment being entered against the appellant 
Hubbell upon his failure to answer, so far as he is 
concerned, no appeal will lie. Innes v. Purcell, 58 N. 
Y. 388; Miller v. Tyler, id. 480; Flake v. Van Wag- 
enen, 52 id. 25. The remedy of a party aggrieved by 
the judgment entered upon his default for a larger 
amount than entitled to is to vacate or to correct it. 
Citing Maltby v. Greene, 3 Abb. Ct. App. Dec. 144. The 
motion of plaintiff to dismiss this appeal, as to Hubbell, 
granted with costs. The Judd Linseed and S. Oil Co. 
v. Hubbell & Taylor. Opinion by J. F. Daly, J 

EVIDENCE. 

Notice to produce, and secondary evidence of pa- 
pers.—In an equity action against three defendants, 
one of them, L., had been attorney for one of the 
other defendants relating to the matter in contro- 
versy. A subpoena duces tecum was served on L., com- 
manding him to produce acertain paper deemed by 
the plaintiff in this action essential to his case. L., 
while on the stand as a witness, said that he would not 
produce the paper, though it was in his possession, be- 
cause it belonged to his clients and had come into his 
hands while he was acting in the line of bis duty as 
attorney for those clients. A copy of the paper was 
then offered in evidence, and on objection was ruled 
out, on the ground that no foundation had been laid 
for secondary evidence. Held, that the rule of law 
is, that after an attorney has proved the existence of a 
paper, that it isin his possession, and that he became 
possessed of it in the course of his business for a 
client, secondary evidence of its contents may be let 
in. Citing 2 Wait’s Prac. 549; Jackzon v. McVey, 18 
Johns. 330; Brandt v. Klein, 17 id. 335. Judgment 
should be reversed and new trial ordered. Hubbell vy. 
The Judd Linseed and Sperm Oil Co. Opinion by Van 
Hoesen, J. 

JUDGMENTS. 

Several and joint: limitation as to vacating.—This 
action was commenced against defendants, Hubbell & 
Taylor, in May, 1868, to charge them as copartnuers for 
a balance of $51,092.20, due to plaintiff as cash ad- 
vances to defendants. Hubbell appeared in the action 
but failed to answer. His default occurred June 14, 
1868. Taylor appeared by other attorneys and an- 

- swered, denying the copartnership and averring a mere 
joint interest with Hubbell in certain special ad- 
ventures, and alleging that the transactions between 
plaintiff and Hubbell set forth in the complaint were 
had on the separate account of the latter and were un- 
authorized by Taylor, and that the limits of the spe- 
cial partnership were known to plaintiff. His answer 
also set up a counter-claim against plaintiff on the 
joint account of defendants. The issues were re- 
ferred on December 14, 1868. The referee reported on 
February 16, 1872, in favor of plaintiff against Taylor, 
finding that the advances were made by plaintiff to 
Hubbell and were used by him for the benefit of de- 
fendants’ joint aceount, and that Taylor was liable to 
plaintiff therefor jointly and severally with Hubbell. 








A judgment was entered on April 27, 1872, against 
Hubbell by default for $40,921.72, the amount claimed 
in the summons, with interest aud costs on de- 
fault, and one against Taylor on the referee’s re- 
port for $40,492.90, and $2,927.87 costs. A motion 
was made by Hubbell in January, 1877, to vacate 
or to amend the. said judgment, because it ap- 
peared to be a several and not a joint judgment. The 
motion was denied. On appeal, held, that the judg- 
ment was erroneously entered up as a separate judg- 
ment against Hubbell, when what sbould have been 
entered was a joint judgment against both for the 
amount found by the referee to be due. That the 
judgment against Hubbell was something more than 
an irregular judgment — it was unauthorized, and that 
the short limitation of one year which applies to ir- 
regular judgments does not apply here, and that no 
such laches were shown as should deprive the defend- 
ant of the right to have this judgment vacated and 
corrected. The order of Special Term denying such 
motion reversed. Vhe Judd Linseed and Sperm Oil 
Co. v. Hubbell. Concurring opinions by Daly, C. J., 
and Van Hoesen, J. Dissenting opinion by J. F. 
Daly, J 
REFEREE’S FEES. 

When allowed on a motion.—A motion was made to 
strike out certain parts of the printed case served by 
defendant. The matter was sent to a referee and upon 
his report the matter was stricken out, with $10 costs 
and the disbursements, which were to be taxed. Ona 
motion to tax the fees of a referee it was denied, *‘on 
the ground that the court has no power to allow them 
as a disbursement, and the fees of said referee are 
hereby disallowed.’”’ On appeal to General Term the 
said order was reversed, with costs, and the fees of the 
referee were ordered to be taxed as a disbursement to 
the plaintiff. Brown v. Gallaudet. Decided Decem- 
ber 2, 1878. 

——__ ~——___—_ 


NEW HAMPSHIRE SUPREME COURT 
ABSTRACT.* 


CARRIER. 


1. Of goods: usage governs as to contract to carry.— 
Evidence of usage known or presumed to be known to 
the parties, in the delivery of parcels by express car- 
riers, is competent on the question of the understand- 
ing of the parties to a contract for carriage and deliv- 
ery at destination. Slimson vy. Jackson. 

2. Not liable for misdelivery from wrong dirvection.— 
Carriers are not liable for a misdelivery made through 
a mistake in the direction of a parcel, if such mistake 
is not known to the carrier, and he delivers the parcel 
according to the direction, and the known course of 
business at the place of destination. Ib. 

EVIDENCE. 

Parol to vary wriiten contract.—In assumpsit, brought 
by one of two indorsers of a note against the other 
for contribution (the indorsement of the former being 
apparently prior to that of the latter), the former may 
prove by parol evidence that they were co-sureties. 
Paul v. Rider. 

EXECUTION. 

Excessive levy.—The levy of an execution for an 
amount which, by reason of accident or mistake, is ex- 
cessive, is not necessarily in all cases wholly void. 
Moore v. Kidder. 

MUNICIPAL CORPORATION, 

Highway: town liable for injury from, to horses driven 
loose. —A town may be liable, under General Statutes, 
chapter 69, for damage, caused by a defective high- 
way, to one of a span of horses turned loose and 
driven along the same. Dumas v. Hampton. 

PARTNERSHIP. 

Mortgage by partner.—A mortgage, under seal, exe- 
cuted by one partner, does not bind the firm, but the 
partner executing it binds himself. Weeks v. Mascoma 
Rake Co. 

PATENT. 

Assignment of right to sell: action for purchase- 

money: verbal assignment valid.—When the assignee 





* To appear in 58 New Hampshire Reports. From Edward 
A. Jenks, Esq., State Reporter. 
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of aright to canvass for and sell a patented endian, 
as agent, is not disturbed in exercising the right, the 
assignor, in an action for the purchase-money, is not 
required to prove his principal’s title. Such an as- 
signument conveys no interest in the monopoly cor- 
ferred by the patent, and may be verbal. Springfield v. 
ake. 
SALE. 


Of personal property: tille.—A subsequent vendee 
of a chattel, with possession, and without notice of a 
prior sale, has a good title as against a prior vendee 
with no possession. Crawford vy. Forristall. 


TRIAL. 


Sending copy of statutes to jury.—The sending of a 
copy of the statutes of the State to the jury for in- 
spection while they are considering the case, without 
consent of the parties, is error, and cause for setting 
aside the verdict. Griffin v. Bartlett. 


——————— 
ILLINOIS SUPREME COURT ABSTRACT.* 


MUNICIPAL CORPORATION, 


1. Dedication of real estate to, may be for various 
purposes.—Property may be dedicated to the public 
for a great variety of purposes. It may be for the 
purposes of a street, for pleasure grounds, for burial 
purposes, or for the location of water-works. City of 
Morrison v. Hinkson. 

2. Dedication: person buying neighboring lot takes 
subject to annoyance of use.—Where a person buys a 
city lot bordering upon a tract of land set apart or 
dedicated to any public use, he takes it subject to all 
the annoyances incident to the use of the property for 
the purpose of the dedication, no matter how dis- 
agreeable they may be. Ib. 

3. Street may not be used for water tank and engine 
for city walter-works.—The erection of a water tank 
in the center of a street, occupying one-half of the 
width thereof, and the erection and operation of a 
steam engine in connection therewith, even for the 
purpose of supplying the city and its residents with 
water, is not a use for which the street can appropri- 
ately be put, and the owner of a lot adjoining does 
not take subject to any such easement, and may main- 
tain an action to recover for any damages done to his 
property in consequence of such erection. id. 

PROCESS. 

In replevin protects officer taking part of realty.—A 
writ of replevin commanding the officer to replevy 
and deliver to another a house, described as the goods 
and chattels of the plaintiff in replevin, is a full pro- 
tection to the officer executing the same, even though 
the building removed may, in fact, be a part of the 
realty, and the writ impliedly gives him the right to 
enter upon the defendant's close to execute the same. 
Sample v. Broadwell. 

SALE. 


1. Of personal property: manufacturer selling goods 
there is implied warranty.—Where a person, as manu- 
facturer, sells a commodity by a particular and well- 
known market description, which commodity is not 
present at the time and place of the trade, and is not 
examined or seen by the purchaser, the law will imply 
a@ warranty on the part of the seller that the com- 
modity is of a fair merchantable quality, correspond- 
ing to the description under which it is sold, and the 
same rule applies where the seller holds himself out as 
a manufacturer of the commodity sold, or sells under 
circumstances leading the purchaser to believe him 
to be selling asa manufacturer. Chicago Packing and 
Provision Co. vy. Tilion. 

2. Mere dealer does not.—But if the vendor professes 
to act in making the sale as a mere dealer in produce, 
and not asa manufacturer, or professes to be selling for 
other parties and not for himself, or sells upon the 
board of trade, where it is the rule, universally reeog- 
nized, that the buyer of produce taking it without in- 
spection takes the same at his own risk, no warranty 
will be implied as to the quality of the goods sold. Ib, 





*To appear in 87 Illinois Reports. From N. L. Freeman, 


Esq., State Reporter. 











SET-OFF. 

Of demand acquired after death not allowable against 
estute of deceased person.—A debtor cannot, after the 
death of his creditor, by the purchase or payment of 
claims against the estate, acquire a cross-demand that 
can be set off in full against the debt he owes the 
estate, to the injury of other creditors of the estate, 
where the estate proves insolvent. Mack v. Woodruff. 


———_4—__—__— 
NOTES OF RECENT DECISIONS. 


pepe OF GOODS—NON-EXPLANATION OF CAUSE 
OF LOSS RAISES PRESUMPTION OF NEGLIGENCE.— 
Where a carriage was shipped on the Pennsylvania 
Railroad from New York to Pittsburgh and arrived at 
destination damaged by fire, and the company neg- 
lected or refused to furnish the consignee owner infor- 
mation as to the manner in which the damage oc- 
curred, and in the trial of the case he rested upon these 
facts clearly made out. Held, the law raised a pre- 
sumption of negligence in the defendant, which could 
only be repelled by satisfactory evidence. The evi- 
dence given by the defendant must account to the sat- 
isfaction of the jury for the fire and also for the con- 
duct of the defendants toward the plaintiff. Pennsyl- 
vania Sup. Ct., 1878. Pennsylvania Railroad Co. v. 
Miller (Pittsb. L. J.). 


CONFLICT OF LAW—CONSTRUCTION OF STATE STAT- 
UTE BY STATE COURT BINDING ON FEDERAL COURTS: 
OBITER DICcTUM.— The construction by the highest 


court of a State of the statute of the State which does 
not trench upon any of the powers of the national 
government, or upon any right guaranteed or pro- 
tected by the Constitution of the United States, is 
authoritative and conclusive in the national courts. 
Where the record in an action of which the court has 
jurisdiction fairly presents two points, upon either of 
which the decision might turn, and the court fully 
considers and determines both, the decision of neither 

san be regarded as an obiter dictum, and the judgment 
is csthustnaties on both points. U.S. Cire. Ct., Cali- 
fornia, Oct. 30, 1878. Lfawes v. Contra Costa Water 
Co. (Pac. C. L. ‘J.). 


MARITIME LAW—COLLISION : NEGLIGENCE AND CON- 
TRIBUTORY NEGLIGENCE: BURDEN OF PROOF.—In an 
action for injury from a collision between boats the 
party who alleges that he has sustained an injury must 
satisfy the jury by the weight of evidence that he has 
been injured solely through the carelessness and neg- 
ligence of the defendant; any contributory negligence 
will defeat his action. The negligence which gives a 
right of action, or the contributory negligence which 
will defeat it, is the omission of those precautions, 
which, in view of all the circumstances, ordinarily 
prudent, careful and skillful men would observe; but 
where there is contributory negligence it is immate- 
rial which party was the most negligent, there can be no 
recovery. Negligence which was not the proximate 
cause of the collision is immaterial. Pennsylvania 
Sup. Ct., Oct. 21, 1878. Morgan v. Fawcett |(Pittsb. 
L. J.). 


TAXATION — PUBLIC WATER 
THOUGH RATES CONTROLLED BY CITY COUNCIL AND 
PROPERTY USED TO EXTINGUISH FIRES, — The fact 
that a city council, by its ordinance authorizing the 
erection of water-works by a corporation, reserves the 
right in the city to control the rates of charges for 
water, and the right to purchase the property at a 
price equal to its cost and ten per cent per annum in- 
terest thereon, does not operate to exempt the property 
of the water company from taxation because it is de- 
voted to a public use. Nor is the property, including 
the engines, implements for extinguishing fires, and 
grounds exempt from taxation under Code, section 797, 
which exempts “ fire engines, and all implements for 
extinguishing fires with “the grounds used exclusively 
for their buildings, and for the meetings of the fire 
companies.”” The property of such water company 
may be taxed upon its valuation, like all other prop- 
erty is taxable. The mains and pipes of a water com- 
pany laid in the streets of a city are appurtenances to 
the land, building, machinery, etc., and as such may 
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be taxed in their character of real estate. Towa Sup. 
Ct., June, 1878. Appeal of Des Moines Water Co. 

WATER-COURSE — APPROPRIATION OF STREAM ON 
PUBLIC LANDS.—Under and by virtue of the provis- 
ions of the Act of Congress of July 26, 1866, “ grant- 
ing the right of way to ditch and canal owners over 
the public lands,”’ etc., one who has actually appropri- 
ated the waters of a stream on the public lands before 
the acquisition by another of the United States title 
to a tract of land on the stream below, has acquired 
the exclusive right to the use of the waters appropri- 
ated as against such inferior proprietor. California 
Sup. Ct., Nov., 1878. Osgood v. El Dorado Water Co. 
(Pac. C. L. J.). 


a eee 
RECENT CRIMINAL DECISIONS. 


NDICTMENT —surpuvusaGe. —In an indictment 

properly laying an offense on a particular day,a con- 

tinuando may be rejected as surplusage. New Hamp- 
shire Sup. Ct. State v. Nichols. 


LARCENY—CERTIFIED CHECK IS PROPERTY.—A mere 


check drawn against the funds of the drawer is not 
the subject of larceny by the latter, for while it re- 
mains in his hands itis his property. If found in the 
hands of the bank it is presumed to have been paid 
from the drawer’s funds previously deposited, unless 
it be an over draft, or an advance, which the bank may 
show. In any event it is the drawer’s property upon 
balancing his account with the bank. But in this case 
the check was in no sense the property of the prisoner, 
but intrusted to him by the bank for its own business 
purposes; being in effect (by certification) a check 
drawn by the bank upon itself and its property. Being 
taken or appropriated by an employeeanimo furandi, 
it was larceny of the property of the bank, within the 
intent of the statute. California Sup. Ct., Dec. 2, 1878. 
People v. Abboit. 


OBSCENE PICTUKES—VARIANCE: PARTLY CLOTHED 
GIRLS NOT NAKED.—Under an indictment charging 


that defendant “unlawfully and scandalously did 
print and publish certain obscene pictures, figures and 
descriptions of naked girls, manifestly tending to the 
corruption of the morals of youth,” it was proved that 
defendant was a photographer, and that he took the 
pictures of two girls of the ages of fourteen and six- 
teen years, naked down to the waist. Held, a vari- 
ance, and that defendant could not be held under the 
indictment. Massachusetts Sup. Jud. Ct., Nov., 1878. 
Commonwealth v. Dejardin. 


TRIAL—WHEN DEFENDANT IS NOT IN JEOPARDY.— 


After the defendant was arraigned, the jury struck, 
and the solicitor-general was reading the indictment, 
it was found that two of the jury were members of 
the grand jury that found the bill, whereupon the 
court discharged the jury and impanelled another jury 
over defendant’s objection. Held, that the defendant 
was not put in jeopardy. Georgia Sup, Ct., Nov. 6, 
1878, Watkins v. State. 


a 


NEW BOOKS AND NEW EDITIONS. 


RapaLse’s New YorK REFERENCE DIGEstT. 


A Digest of New York Decisions from the Earliest Period to 
July, 1878, comprising all the cases to be found in the re- 
ports by Abbott, Anthon, Barbour, Bosworth, Bradford, 
Caines, Clarke, Coleman, Cowen, Daly, Denio, Duer, Ed- 
monds, Edwards, Hall, Hand, Hilton, Hoffman, Hopkins, 
Howard, Hun, Johnson, Kernan, Keyes, Lansing, Paige, 
Parker, Redfield, Robertson, Sandford, Selden, Sheldon, 
Sickles, Smith, Sweeney, Thompson & Cook, Tiffany, 
Tucker, Wendell and Wheeler, and in the City Hall Re- 
corder, the Code Reports and Reporter, Lalor’s Supple- 
ment to Hill & Denio, the New York Legal Observer, etc., 
together with a Table of Cases, affirmed, reversed, over- 
ruled, and otherwise criticised, covering the same period. 
By Stewart Rapalje, of the New York Bar. Jersey City: 
Frederick D. Linn, Law Publisher, 1879. 


NLESS we greatly mistake this will be found to be 
among the most serviceable of books to any lawyer 
who bas occasion to examine any topic in the law of 
this State or the present value of any decision of our 





courts. The book is in two parts, the first, covering 
some five hundred large double-column pages, is com- 
posed of a topical reference to decisions, and the sec- 
ond—of some two hundred pages—contains a Table of 
Cases affirmed, reversed, overruled and criticised. The 
Reference Digest is constructed in this wise: A title 
of the law is divided and subdivided into its logical 
topics and sub-heads, and under each of these are 
grouped in their chronological order the cases bearing 
thereon —the reference being by volume and page. 
Thus the title, ‘‘ Promissory Note,” is divided into “I, 
Nature and Requisites, Generally ;”’ “II, Parties,’’ ete. 
The first is again sub-divided into ‘1, Form and 
Contents ;’’ ‘2, Execution and delivery.’ ‘3. Consid- 
eration.”” The first sub-division is further divided 
into “1, What is a Promissory Note?” ‘2. What is 
not?”’ ete. Under each of these last sub-divisions 
are collected all the decisions (as is claimed) bearing 
thereon. The process of division and sub-division is 
necessarily much extended, in order that one may 
know the precise point on which the reference bears. 
It is but just to add that the work of dividing and 
sub-dividing has been skillfully done, and the utility 
of the work much increased by numerous cross-refer- 
ences. The Table of Cases criticised is constructed in 
a strictly tabular form of seven columns to the page. 
In the first column is the name of the report, begin- 
ning with “ Abbott,’’ and following in alphabetical or- 
der; in the second, the numbers of the volume in reg- 
ular sequence; inthe third, the page of the case; in the 
others, whether and where the case has been affirmed, 
reversed, overruled and criticised. Thus, should one 
wish to test the present status of Marsh v. Benson, 11 
Abb. 241, by beginning with ‘‘Abb.”’ and running 
down the second column to “11,’’ and then down the 
third to ‘*241,’’ and then across, he will find that it 
was “reversed ”’ in “34 N. Y. 358."’ The arrangement 
is simple and convenient for use. 

The value of a work of this kind depends largely on 
its accuracy—or its approximation to accuracy—for it 
is useless to expect such a work to be entirely accurate. 
In this respect we believe Mr. Rapalje has been reason- 
ably if not unusually successful. We have found some 
omissions in the table of cases, the most noticeable 
being that of Kortz v. Carpenter, 5 Johns. 120, which 
was substantially overruled in Shattuck v. Lamb, 65 N. 
Y.499. Had the compiler taken the trouble to ex- 
amine the sixth volume of the ALBANY LAW JOURNAL, 
pp. 166 and 196, he would have been able largely to 
have added to the list of his affirmed and reversed 
cases, and therefore to the value of his work. From 
the tables there given it appears that many cases re- 
ported in Barbour, Howard, Abbott, etc., have been 
reversed by decisions in which no written opinions 
were given or reported, and of which reversal there- 
fore the Court of Appeals reports give no clue. 

But were there many more errors of omission or 
commission than we have detected, the book would 
still be a very useful one, and one which every careful 
lawyer would desire to have at hand. It is excellently 
planned, carefully executed and honestly printed. 

——__>—___—_—_ 
OBITUARY. 


JoHN CADWALADER. 
OHN CADWALADER, Judge of the United States 
District Court for the Eastern District of Penn- 
sylvania, died in Philadelphia on the 26th ult., after 
an illness of only a week. He was born April 1, 1805, 
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and was the son of the late Thomas Cadwalader and 
grandson of General John Cadwalader, of Revolution- 
ary fame. He was admitted to the bar September 30, 
1825, and was appointed Judge of the United States 
District Court in April, 1858, since which time he has 
occupied a seat on the bench in that court. He served 
one term in Congress from Pennsylvania. 


GeEorGE 8S. HILLARD. 


George S. Hillard, a prominent member of the Mas- 
sachusetts bar, died at his residence at Longwood, 
Mass., on the 20th ult., of paralysis. He was a native 
of Machias, Me., where he was born September 22, 1808. 
He was graduated from the Harvard Law School in 
1832 and was admitted to the bar in 1833. The follow- 
ing year he became associated with Charles Sumner, 
the two occupying offices in the well-known Brooks 
building, on Court street, Boston. Subsequently he 
followed the editorial calling and was, during that 
time, connected with Charles Sumner in the issue of 
The Jurist. He, however, did not relinquish the prac- 
tice of the law. He held few political positions, being 
a member of the Massachusetts Legislature in 1835 and 
1850, and of the Constitutional Convention in 1853, 
and United States District Attorney for Massachu- 
setts from 1866 to 1870. He was eminent as a scholar 
and writer, and a number of books in general litera- 
ture bear his name. 

———- >- 
COURT OF APPEALS DECISIONS. 








HE following decisions were handed down Tuesday, 
January 28, 1879: 

Clark v. Central Park, North & E. R. R. R. Co. Cal- 
endar No. 60. Judgment aflirmed. No opinion. 
Commercial Bank of Rochester v. Spencer. No. 347. 
Order affirmed so far as it strikes out second and third 
defenses as sham; appeal dismissed from remainder 
of order, with costs Opinion by Andrews, J.— De 
Graff v. N. Y. C. & H. R. R. R. Co. No. 28. Order 
of General Term affirmed and judgment absolute for 
defendant on stipulation, with costs. Opinion by 
Church, C. J.— First Nat. Bunk of Meadville, Pa., v. 
Fourth Nat. Bank of New York. Motion granted, 
without costs. No opinion. Gallv. N. Y. C. & H. 
R. R. R. Co. No. 53. Judgment affirmed. Opinion 
by Earl, J.— Highlands Chemical & Mining Co. v. 
Matthews. No. 50. Judgment reversed and new trial, 
unless plaintiffs stipulate to reduce recovery as stated 
in opinion, in which event judgment as so modified, 
affirmed without costs. Opinion by Andrews, J.— 
Koffman v. Conner. No. 22. Judgment affirmed. 
Opinion by Earl, J.—McKinney v. McCloskey. No. 
8. Judgment affirmed on opinion of court below.— 
Miesell v. Globe Mutual Life Ins.Co. No. 9. Judg- 
ment affirmed. Opinion by Folger, J.— Miller v. 
Mayor, etc., of New York, No. 34. Judgment affirmed, 
with leave to plaintiff to amend complaint within 
twenty days after service of written notice of filing 
remittitur of this court in court below. Newman v. 
Dickson. No. 339. Appeal dismissed. No opinion. 
—Rohrschneider v. Knickerbocker Life Ins. Co. Re- 
argument ordered on such other new points as may be 
submitted within fifteen days without costs of motion. 
No opinion.—Scott v. McMillan. No.49. Judgment 
affirmed. Opinion by Danforth, J.— Simmonds v. 
Simmonds. Motion for re-argument denied, without 
costs, and motion to amend order and remittitur by 














striking out cost, granted, without costs. No opinion. 
—St. Vincent Female Orphan Asylum of Trou v. City 
of Troy. No. 103. Judgment reversed and new trial. 
Opinion per Curiam. Talcott, Roundtree and Bebee 
v. Holmes and McDowell. No. 352. Order affirmed 
on opinion of court below.——Warnerv. Durant. No. 
16. Judgment affirmed. Opinion by Folger, J.— 
Worth v. Main. Motion granted, with $10 costs and 
costs of appeal up to time of motion. No opinion. 
—__—___—. 
NOTES. 

|e January number of the Scottish Law Magazine 

is made up for the most part of articles relating to 
local Scotch law. ‘*‘ Forensic medicine, from a Scottish 
point of view,’’ is perhaps the only article that will 
attract any attention outside of Scotland. This is a 
carefully prepared address by Douglass MacLogan, M. 
D., Professor of Forensic Medicine in the University 
of Edinburgh, delivered at the recent meeting of the 
British Medical Association at Bath, and will repay 
perusal by all who take an interest in the subject. 





Bar Associations throughout the country, whether 
State. county or city, are requested to send their 
reports and publications to the Executive Com- 
mittee of the American Bar Association before its 
meeting on February 12 next. They should be ad- 
dressed to Mr. Francis Rawle, 402 Walnut street, 
Philadelphia. ——Baron Cleasby, a member of the Ex- 
chequer Division of the English High Court of Jus- 
tice, has resigned. His successor is Sir J. F. Stephen. 
The Lord Chief Baron of Ireland, the Right Hon. 
Christopher Palles, accidentally dislocated his shoulder 
on Christmas-eve. He is doing well, and hopes to be 
able to resume his judicial duties at the beginning of 
the next sittings. 





The Cologne Gazette says that the German General 
Post-Office has replied to an inquiry relative to the 
right of disposal appertaining to the sender with re- 
gard to his letter that, in consequence of the difference 
of views on the subject, it has been impossible to arrive 
at a uniform decision in this year’s Universal Postal 
Convention. In particular cases the law of the respect- 
ive country decides. In the intercourse of Germany 
with Russia, Denmark, Sweden, Switzerland, Belgium, 
and Holland the sender has the right of disposal so 
long as the letter has not been delivered to its address; 
while in France and the British Empire every letter is 
considered from the moment of posting as the property 
of the receiver, and is consequently not restored to the 
sender. 

In a recent English case where the commitment of a 
barrister for non-payment of an account was asked on 
the ground that he had means to pay it, the evidence 
of means was that the defendant had chambers, and 
had gone circuit. Mr. Commissioner Kerr said if a 
grocer or butcher, or ordinary tradesman, put up his 
name over his shop the Queen’s Bench Division of the 
High Court of Justice had decided that he was carrying 
on business, which was primu facie evidence of means. 
In the case of a barrister the difficulty arose that the 
law compelled him to do any amount of work for no 
remuneration; and, therefore, how could he (the 
learned judge) say there was evidence of means? The 
defendant might have received no fees, although in 
practice. True, a barrister could not well be expected 
to have no money if he could go the circuit; but still 
he did not consider that sufficient evidence of means. 
He refused to commit. 
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ALL communications intended for publication in the 
LAW JOURNAL should be addressed to the editor, and the 
name of the writer should be given, though not necessa- 
rily for publication. 

Communications on business matters should be ad- 
dressed to the publishers. 
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CURRENT TOPICS. 








BILL has been introduced into the Legislature 
of this State providing for the appointment of 
twenty lawyers, residing in the city of New York, as 
official referees, to whom all referable causes in the 
first district shall be sent for trial. The power of 
appointment is to be vested in the four presiding 
judges of the General Terms of the Supreme, Supe- 
rior, Common Pleas and Marine Courts. The referees 
are to be compensated by fees provided in the bill, 
which are just about mechanic’s wages. A more 
ingenious scheme to promote favoritism and defeat 
justice has rarely been devised, but the idea of such 
a ‘‘ring” set of referees is so palpably wrong that 
it will probably meet with little favor. The farming 
out of the enormous referee patronage in New York 
city to four out of twenty-three judges is a scheme 
even worse than the investing the sheriff with exclu- 
sive power to sell real estate on judicial sales. The 
provision for compensation is so inadequate that no 
lawyer of respectable ability would accept the 
appointment. The chief feature of the scheme that 
leads us to hope that it may not succeed is, that it 
is unconstitutional, as infringing the powers given 
by the Constitution to all the judges, among which 
is the power to appoint referees. On the other hand, 
the bill making attorneys ex officio notaries public 
which has been ordered to a third reading should 
be passed, not because it will add to the emoluments 
of the attorneys, but because they are the best quali- 
fied to discharge the duties of the office intelligently, 
are so distributed as to be easily accessible, and are 
most likely, both from interest and from legal restric- 
tions and penalties, to use the office honestly. 


Senator Pierce’s proposed amendment to the Con- 
stitution, abrogating the provision disqualifying 
judges from sitting after the age of seventy, ought 
to pass. There never was any adequate reason for 
such an arbitrary provision. It is a matter of his- 
tory that much of the best work of judges and 
jurists has been done after that age. Coke did not 


begin his great work—his commentary on Littleton 
—until seventy, and it was after that age that he 
did such signal service to the cause of liberty in 
securing the adoption of the Petition of Rights. 


Vor. 19.— No. 6, 





Eldon held the seals until he was seventy-six 
and then resigned for political and not physical rea- 
sons. Mansfield was Chief Justice of England till 
eighty-four, and as constant in attendance on his 
court and as clear in intellect as any of his puisnes. 
Marshall was Chief Justice until his death at eighty, 
and Kent wrote his Commentaries after he had 
become disqualified under a similar constitutional 
provision from longer serving the State as Chan- 
cellor. These are a few of the many conspicuous 
illustrations of the fact that a judge is not necessarily 
a ‘* superfluous veteran” at seventy. As the Hven- 
ing Post recently pointed out, it is not so much 
intellectual activity as ripeness of judgment that is 
necessary in a judge—not enterprise and the dis- 
covery of new paths, but thorough knowledge of 
the old ones. The provision is certainly unjust to 
the judges. Judicial salaries are not so munificent 
as that the most prudent can make therefrom much 
provision for old age; while at the age of seventy 
he who has been long upon the bench has little 
to hope for from a return to the practice of the law, 
If the proposed amendment be not adopted, let 
there be provision made that a judge who retires 
at seventy after ten years’ service shall retire on full 
salary. 





The Supreme Court Commission of Ohio expired 
by constitutional limitation on Thursday week. It 
disposed of most of the business committed to it. 
The few remaining causes will be returned to the 
Supreme Court docket. It is thought that the 
advantage gained by the Commission is about neu- 
tralized by a recent statute allowing petitions in 
error without leave, and that the Supreme Court 
calendar will be again overladen before the ten 
years expire, during which, under the Constitution, 
another Commission cannot be created. In Mis- 
souri it is proposed to create a Commission to clear 
the Supreme Court calendar. There is something 
fundamentally wrong in the judicial system which 
needs such an excrescence as a Commission to keep 
it in running condition. With the establishment 
of the Commission for clearing off old scores, such 
provision should be made as will prevent a recur- 
rence of the necessity. 


The Legislature is not likely to err as to the Code 
of Civil Procedure from any lack of light from that 
source, whence it most needs light—the profession. 
Both the friends and the foes of the Revision have 
put on their war paint, and circulars and exhorta- 
tions and petitions are as thick as leaves were said 
to be in Vallambrosa, From the one side is dis- 
tributed a ‘‘ resolution ” that (among other things) 
‘‘this necessary object” (i. e., the “thorough re- 
vision and collation into one harmonious whole”) 
“will be satisfactorily accomplished by the adoption 
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of the entire Revision,” and this over the signatures 
of many of the most eminent lawyers in New York. 
On the other side is the circular of ‘‘ The Law Re- 
form Society,” which resolves that ‘‘ the nine chap- 
ters” “ were properly vetoed, and ought not to have 
passed ”; that what changes they have undergone 
at the hands of the Senate committec cannot possi- 
bly be told at present; that the chapters already 
adopted ‘‘ are badly arranged, intricate, and full of 
minute and unnecessary details”; and that “ the 
only chance of escape from the embarrassments 
which they cause is to repeal them.” How much 
of a following this side has does not appear, 
although we know, from extrinsic evidence, that a 
few of the foremost lawyers in the country are at 
the back of it. The fact is, probably, that the 
truth lies between the two, and that while neither 
the ‘‘ entire Revision,” nor any part of it, is likely 
to “satisfactorily accomplish” what its friends 
claim for it; and while it is ‘badly arranged, in- 
tricate, and full of minute and unnecessary details,” 
it is yet quite as good as any thing we are at present 
likely to get—may be easily pruned, or amended 
as experience shall dictate, and is a lesser evil than 
a return to the old practice. 


Sometime since, two or three members of the 
Chicago bar forwarded to Washington charges 
against Judge Blodgett of the United States District 
Court. The Chicago Law Institute protested that 
Judge Blodgett was all right, and endeavored to 
induce the aforesaid members—one of whom was, 
we believe, Secretary of the Institute—to withdraw 
the charges, but to no purpose, and a Congressional 
committee is now in Chicago investigating the case. 
And to say truth, there seems to be some ground 
for an investigation, although we have seen no 
sufficient evidence of downright malversation on 
the part of the accused. It sufficiently appears, 
however, that the judge undertook to do altogether 
too much outside of his strictly judicial duties, 


Some time since, the Supreme Court through, we 
believe, Mr, Justice Pratt, informed the Governor of 
its will to be certified of some of his doings, but 
with characteristic obstinacy the Governor refused 
to make the court certain. It seems that the relator, 
an officer in the National Guard, had been tried by 
a court-martial and sentenced to be dismissed the 
service, and that the Governor had approved the 
findings and sentence as he was authorized by law 
todo. Thereupon the relator procured a writ of 
certiorari to the Governor. The latter very properly 
denied the jurisdiction of the court in the premises, 
and Mr. Justice Learned, after due consideration, 
quashed the writ. The wonder is, that such a writ 
should have been issued at all. Even if the Gov- 
ernor were not in explicit terms made the final 








arbiter in such matters, it is now pretty well settled 
by the best tribunals that he is not amenable to a 
co-ordinate tribunal in the discharge of his duties, 
Among the many cases holding this, are Mauwran v. 
Smith, 8 R. I. 192; People v. Governor, 29 Mich. 
350; Siate v. Warmoth, 22 La. Ann. 1; 24 id. 591; 
Rice v, Austin, 19 Minn. 103. 
————__>——————— 


NOTES OF CASES. 





N Shindelbeck v. Moon, 32 Ohio St. 264 (we quote 
from advanced sheets), it was held that a land- 
lord who has demised premises parting with the pos- 
session and control thereof, to a tenant in occupa- 
tion, is not responsible for injuries arising from the 
defective condition of such premises where the 
defect arises during the continuance of the lease. 
The facts were that a water-pipe and gutter, not 
defective in their original construction, became ob- 
structed so that water flowed upon the door-step of 
the leased house, upon which plaintiff, a stranger, 
fell and was injured. The court held very properly 
that the landlord was not liable, but that the tenant 
might be. As to the liability of the landlord when 
premises are defective at the time of the demise, 
the cases are not harmonious. In Pretty v. Bickmore, 
L. R., 8 C. P. 401, and in Gwinnell v. Hamer, L. R., 
10 C. P. 658; 8. C., 15 Am. Rep. 398, note, the land- 
lord was held not to be liable where the tenant held 
under a covenant to repair; but in Swords v. Edgar, 
59 N. Y. 28; S. C., 17 Am. Rep. 295, the contrary 
was held, and the English cases were disapproved. 
In that case the defendants leased their wharf which 
was unsafe and defective; the lease contained a con- 
dition that the lessees should keep the wharf in 
repair. A laborer was afterward assisting in dis- 
charging a cargo from a steamer, when the wharf 
fell and he received fatal injuries. Held, that defend- 
ants were liable for the injuries, notwithstanding 
the lessees were in possession under a covenant to 
repair. The opinion of Folger, J., contains a very 
full review of the authorities, and is the most logi- 
cal and convincing opinion yet written on the sub- 
ject. In Leonard v. Storer, 115 Mass. 86; S. C., 15 
Am. Rep. 76, the English rule was followed. There 
the defendant leased a house with a roof so construc- 
ted as to project ice and snow into the highway, and 
it was held that he was not liable to one injured by 
the ice and snow falling on him while passing along 
the highway, because the tenant had covenanted to 
repair. The case of Fisher v. Thirkell, 21 Mich. 1; 
S. C., 4 Am. Rep. 422, is one of interest, although 
it involved no covenant to repair, There the owners 
of a building excavated under the sidewalk and 
made a hole or scuttle in the sidewalk, with a proper 
cover thereto. They afterward leased the building. 
During the lease the scuttle got out of repair, and 
plaintiff, a passer-by on the sidewalk, was injured 
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thereby. Held, that in the absence of a provision 
in the lease requiring the owners to repair, it was the 
duty of the tenant to keep the scuttle in repair, and 
that the owners were not liable, the scuttle being in 
good condition when the lease was given. We have 
never felt satisfied with this decision. The owners 
having constructed a nuisance in the highway were 
bound at their peril to keep it safe. This was the 
rule held in Jrvine v. Wood, 51 N. Y. 224; S. C., 10 
Am. Rep. 603, and is both reasonable and in accord- 
ance with the cases. 


In O'Brien v. MeClinchy, 68 Me. 552, it was held 
in an action by a child, non sui juris, for an injury 
caused by being run over upon a public street, that 
it was immaterial that its parents negligently per- 
mitted it to be upon the street, provided the child 
at the time exercised for its safety that amount of 
care which the law would require of persons gen- 
erally. The same conclusion was reached in Mc- 
Garry v. Loomis, 63 N. Y. 104; 8. C., 20 Am. Rep. 
510, the head-note to which is as follows: ‘‘In an 
action to recover damages for injuries to a child, 
non sui juris, occasioned by the negligence of de- 
fendant, negligence on the part of the parents is no 
defense, where it appears that the child has not 
committed or omitted any act which would consti- 
tute contributory negligence in a person of years of 
discretion. Negligence can only be imputed to the 
child through the parents, but where the child has 
done no negligent act, the conduct of the parents is 
immaterial.”” To precisely the same effect are 
Lynch v. Smith, 104 Mass. 52; 8. C., 6 Am. Rep. 188, 
and Jhl v. Forty-second Street Ry. Co., 47 N.Y. 317; 
8. C., 7 Am. Rep. 450; and see Cooley on Torts, 682. 
It was further held in the same case that while it is 
generally a defense to an action of tort that the 
plaintiff's negligence contributed to produce the in- 
jury, still, where the negligent acts of the parties 
are distinct and independent of each other, the act 
of the plaintiff preceding that of the defendant, it is 
considered that the plaintiff's conduct does not con- 
tribute to produce the injury, if, notwithstanding 
his negligence, the injury could be avoided by the 
use of ordinary care at the time by the defendant. 


This rule applies usually in cases where the plaintiff 
or his property is in some position of danger from 
a threatened contact with some agency under the 
control of the defendant when the plaintiff cannot 
and the defendant can prevent an injury. Lord 
Ellenborough, in Butteryield vy. Forrester, 11 East, 60, 
a much quoted case, declared that ‘‘ one’s being in 
fault will not dispense with another’s using ordinary 
care.” Blackburn, J., in Radley v. Railroad Co., L. 
R., 10 Ex, 100, expresses the idea in this wise: ‘‘A 
man is bound, when he puts himself in a place 
where he knows oth€r persons are coming, not only 








for his own safety, but for that of his neighbors, to 
take reasonable care of himself and of his property ; 
but, whether he does this or not, it does not relieve 
anybody else who comes there from the duty of also 
taking reasonable care.” The following are perti- 
nent authorities hereto. Bigelow v. Reed, 51 Me, 
825; Baker v. Portland, 58 id. 199; Garmon v. Ban- 
gor, 88 id. 443; Keith v. Pinkham, 48 id. 501; Nor- 
ris v. Litchfield, 35 N. H. 271; State v. Railroad, 52 
id. 528; Zrowv. Vt. Central, 24 Vt. 487; Isbell v. 
Railroad, 27 Ct. 393; Steele v. Burkhardt, 104 Mass. 
59; Smith v. Conway, 121 id, 216, 219; Mayor, ete. 
v. Brooke, 7 Q. B. 377; Lygo v. Newbold, 9 Ex. 302, 
303. Shearm. & Redf. on Neg., §§ 25, 36, e¢ passim; 
Wharton’s Neg., § 300, et seg.; and numerous cita. 
tions in notes. But this principle would not govern 
where both parties are contemporaneously and 
actively in fault, and by their mutual carelessness 
an injury ensues to one or both of them; nor where 
the negligent act of the defendant takes place first 
and the negligence of the plaintiff operates as an 
intervening cause between it and the injury. 


In Healey v. Gray, 68 Me. 489, it was decided that 
where one leaves his horse with an innkeeper with 
no intention of stopping at the inn himself but 
stops at a relative’s, whose guest he is, he is not a 
guest of the inn and the common-law liability of an 
innkeeper does not alter it. The principle involved 
is well settled. In Mason v. Thompson, 9 Pick. 280, the 
traveller did not go to the inn, but stopped as a visitor 
with a friend and sent her horse and carriage to the 
inn. After four days she sent for the property and 
found a part of it had been stolen, and the inn- 
keeper was held liable. In Berkshire Woolen Co. v. 
Proctor, 7 Cush, 417, 425, the authority of Mason v. 
Thompson was somewhat doubted. But in Grinnell 
v. Cook, 3 Hill, 485, its authority was denied, and it 
was there held that one who has neither been at the 
inn nor intends going there, though he may have 
sent his goods to be taken care of by the innkeeper, 
could not be regarded as a guest. In Ingallsbee v. 
Wood, 33 N. Y. 577; affirming, 36 Barb. 455, Por- 
ter, J., in delivering the opinion, says: ‘‘ The lia- 
bility of an innkeeper presupposes the relation of 
host and guest. * * When he receives property 
from one who is neither a guest nor a traveller, the 
custom of the realm has no application. The prop- 
erty is subject to no lien, and protected by no insur- 
ance. His obligation is simply that of an ordinary 
bailee for hire.” To enforce the strict common- 
law liability of an innkeeper, the technical relation 
of guest and innkeeper must be established. Mow- 
ers v. Fethers, 61 N. Y. 84; 8S. C., 19 Am. Rep. 244. 
In Binns v. Pigot, 9 C. & P. 208, it was held that 
an innkeeper has no lien on a horse placed in his 
stable for its keep, unless it be placed there by a 
guest. See, also, Lynar v. Mossop, 36 Up. Can. Q. 
B, 2381. 
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THE ONE HUNDRED AND TWENTY- 
FOURTH MASSACHUSETTS. 


M\HIS handsomely printed volume of 666 pages 

contains 180 cases. Most of these of course are 
very short, as is evidenced by the fact that they 
cover only 595 pages, or an average of about three 
and a quarter pages toa case. The jhead-notes, as 
repeated in the index, cover 64 pages, or about one- 
ninth as much as the opinions and statements. In 
one instance the head-note covers one page in fine 
type, while the opinion covers only five pages in 
coarse type; in another the same ratio is preserved, 
or two pages of note to ten of opinion, which seems 
to us an intolerable deal of sack to so little bread. 
In the 123d volume we find a head-note of one and 
a quarter pages to an opinion of five and a half 
pages, and another of three-quarters of a page to an 
opinion of less than one page. In that volume there 
are 63 pages of head-notes to 600 pages of text. 
These head-notes present a remarkable contrast ; for 
example, to those in 24th American Reports, where 
we find 37 pages of index to 798 of text, embracing 
141 cases, or less than one-twenty-second, in place 
of one-ninth. This prolixity in the volume under 
consideration is owing to the setting forth of facts 
elaborately, which seems tous a misconstruction of 
the office of a head-note, and an usurpation of that 
of the statement. 
cases in the present volume, of infringement of the 


For example, in those numerous 


excise law, where the question was simply whether 
there was evidence enough to sustain a conviction, 
we have the evidence fully set out in the head-note, 
and then repeated in the statement. 
one of these notes, covering sixteen lines in fine 
type, followed by the statement of about a page and 
a half in coarse type, succeeded by the opinion as 
follows: ‘*The evidence was rightly submitted to 
the jury,” citing two cases. At page 29, in a simi- 
lar case, we have six lines of note to more than half 
a page of statement and 12 lines of opinion. At 
page 286 is a head-note of half a page, and the rest 
of the case, opinion and all, occupies only two and 
a half pages. At page 81 we find another head-note 
of three-quarters of a page, and the entire case 
covers but three pages beside. At page 411 is a note 
of half a page to a case of lessthan three pages, the 
opinion covering less than one page, — a case of de- 
murrer. On the other hand, we find many notes 
very concisely and neatly expressed; indeed, they 
are generally so, except when there is an attempt to 
set out the facts. The volume contains no decisions 
later than last January. 

This volume contains a great number of cases in- 
volving questions of practice and construction of 
local statutes, and unimportant criminal cases, The 
cases of important general interest are very few. The 
most important of these is the first one in the vol- 
ume, Locke vy. Lewis, which holds that ‘‘a sale by a 


On page 322is 





partner, in payment of his own debt, of goods which 
are in fact goods of the partuership, but which the 
partnership has so intrusted to him as to enable 
him to deal with as his own, and to induce the public 
to believe to be his, and which the creditor receives 
in good faith, and without notice that they are the 
goods of the partnership, is valid against the part- 
nership and its creditors.” If deliberation can se- 
this case must be well 
Not 
The second 


’ 


cure correctness of decision, 
decided, for the court dwelt on it five years! 
only so, but it was three times argued, 
argument was a year after the first, the third was 
two years after the second, and the decision was two 
years after the last argument. This extraordinary 
state of facts is thus accounted for by the court: 
‘*The apparent conflict in the cases cited at the bar, 
changes in the court, doubts entertained by some of 
the judges, the consequent necessity of making a 
fuller examination of the authorities upon the sub- 
ject, and the pressure of other duties, have delayed 
Chief Justice 
Gray, in an opinion of 15 pages, treats this difficult 


the judgment to the present time.” 


subject with that conciseness, clearness, and dis- 
crimination which have made his opinions models of 
The principle upon which the 
* All the au- 
thorities agree that when a person, intrusted with 


judicial expression. 
decision proceeds is thus expressed: 


goods as agent, sells them to one who has no knowl- 
edge that he is agent, but is led to believe from the 
manner in which he has been allowed to deal with 
the goods, that they are his, the other party to the 
transaction may set off against the principal a debt 
of the agent.” 
this question by the dictum of Judge Story, in Rog- 
ers v. Batchelor, 12 Pet. 221, that if one partner ap 
plies the partnership property to the discharge of 


Much doubt was early cast upon 


his own private debt, without the consent of his co- 
partners, ‘‘ their title to the property is not divested 
in favor of such separate creditor, whether he knew 
This case is 
33, to the 


it to be partnership property or not.” 
also cited in Story’s Partnership, §§ 1382, 
proposition that ‘‘the very nature of such a transac- 
tion ought to put him upon further inquiry; and 
however bona jide his conduct may be, it is a case of 
negligence on his part, which will not entitle him to 
recover against the partnership.” Upon which the 
court very cogently observe: ‘‘How the nature of 


’ 


the transaction can put him upon inquiry, or show 
negligence upon his part, if he does not know and 
has no means of knowing that the property trans- 
ferred to him by one partner is partnership property, 
it is difficult to understand.” This dictum of Judge 
Story has been repeated, it seems, in Kent’s Com- 
mentaries, and by other authorities, but the court 
very satisfactorily establish the doctrine they lay 
down, both on principle and authority. The court 
distinguish the cases where the creditor had knowl- 
edge of the real ownership, among which must be 
classed the cases where the partner offsets a firm 
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demand against that of the creditor, and also except 
the cases where there is a mere belief on the part of 
the creditor without any acts or conduct on the part 
of the other partners to induce it. 

We have recently had occasion to speak of the 
tenderness of the court for trespassers in actions for 
negligence. Murbie v. Ross, page 44, was an action 
for injuries to the plaintiff, while trespassing on the 
defendant’s pasture, by the defendant’s castrated 
bull or stag, which was known to both parties to be 
present and of a vicious disposition. The court 
below charged that the mere fact that the defendant 
was a trespasser would not defeat a recovery, but 
was only a circumstance to be considered on the 
question of due care on his part; this the court ap- 
proved, But the court also charged that if the 
plaintiff was guilty of contributory negligence, he 
could still recover if his negligence “was trivial in 
comparison with the wrong done by the defendant 
in leaving such an animal there.” This was pro- 
nounced error, and a new trial was granted, the 
court explicitly disavowing the doctrine of compara- 
tive negligence which prevails in Illinois and Geor- 
gia. Would it not seem, on this statement, that the 
first holding was oliter, and that there was the less 
excuse for it for the reason that the trial court de- 
cided right in regard to it? 

We had also remarked upon the tenderness of the 
law for infants who yearned to ride on turntables. 
Here is a case of similar indulgence toward an in- 
fant who provoked a dog to bite him. Plumley v. 
Birge, p. 57. The infant, who was thirteen years 
old, was trying to prevent the defendant's dog from 
crossing a narrow foot bridge, which he had aright 
to cross, by striking him over the back with a stick, 
and the dog bit him. <A verdict for the plaintiff 
was sustained, the court holding that the jury had 
the right to determine whether the boy exercised 
such care as could reasonably be expected of a boy 
of his years and capacity. There does not seem to 
have been any proof of the defendant's knowledge 
that the dog was vicious, but perhaps this is dis- 
pensed with by the statute under which the action 
was brought, and which awards double damages. 
It would seem to be dangerous business to keep a 
dog that is good for any thing in Massachusetts. 

A very singular case is Cooper v. McKenna, p. 284. 
This was an action of assault and battery, in which 
the defendant simply pleaded the general issue. 
Under this the court below allowed proof of justifi- 
cation, but the plaintiff had a verdict which was 
sustained. The court, however, could not refrain 
from observing that the justification was not good. 
The plaintiff was the wife of the keeper of an alms- 
house, and in charge of it. The defendant, a Cath- 
olic priest, was endeavoring to administer the sac- 
rament of penance toa sick woman, an inmate of 
the house. This rite requiring secresy, the defend- 








ant requested the plaintiff, who was present, to leave 


the room, but she, with womanly curiosity, de- 
clined, and the defendant forcibly put her out. The 
court observe: ‘‘ There was nothing, however, in the 
priestly character of the defendant, or in the offices 
of religion which he was about to perform, that gave 
him the control of the room, or any legal authority 
to exclude or remove from it any person lawfully 
> We ourselves believe that the power of the 
clergy to eject is confined to evil spirits. 


there.’ 


Harvey v. Connecticut, ete., Railroad Company, p. 
421, reiterates the well-established rule that a com- 
mon carrier, upon breach of an executory contract 
to carry, is liable only for the difference in value of 
the goods at the two places, less freight, and not for 
loss of profits on contracts which the consignor ex- 
pected to make. 

Several cases of definition attract our notice. In 
Lovewell v. Westchester Insurance Co., p. 418, patterns 
made of wood, and used to produce iron castings, 
” within 
a fire policy, which included ‘fixed and movable 
machinery, engine, lathes, and tools,” and excluded 


are held to be *‘tools,” and not ‘* patterns, 


‘** jewels, plates, watches, ornaments, medals, pat- 
terns, printed music,” ete. The rule laid down in 
the fable of dog Tray, that one is judged by the 
company he keeps, was here applied, but the court 
expressed it in Latin. In Richardson v. Hall, page 
228, bronzes, statuary, and pictures were held to be 
embraced in a bequest of “household furniture, 
plate, jewelry, books, horses, harnesses, carriages, 
and stable furniture,” to the testator’s wife for life, 
and then, excepting the jewelry, to his son for life, 
ete., in connection with a devise of the house. This 
is based on the idea that the intention must have 
been to give the house, with its ordinary contents, 
as they had been used. Latin answered in the other 
would 
not apply here, it was held, and correctly, we think. 
We must not be too charitable to a language, even 


case, but ‘‘expressio unius exclusio alterius” 


if itis dead. In Harrington v. Fitchburg Insurance 
Co., page 126, it is held that a building described 
as a ‘*ten-tenement frame block,” and two of the 
tenements of which are in actual use and occupa- 
tion as residences, is not ‘‘ unoccupied ” within the 
meaning of aclause in a fire insurance policy, which 
provides that the policy shall be void whenever the 
building shall be unoccupied. 

In Sheedy v. Roach, page 472, it is held that a de- 
posit ina savings bank may be the subject of a gift 
causa mortis, evidenced by a delivery of the bank 
book with an assignment to the donee; that a trust 
may be created by such a gift; but that where the 
trust fails for want of certainty, the donee cannot 
take the gift for his own benefit. This doctrine 
was well expressed by Lord Eldon, in Morice v. Bishop 
of Durham, as follows: “ Though the trust is not de- 
clared, or is ineffectually declared, or becomes in- 
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capable of taking effect, the party taking shall be a 
trustee; if not for those who were to take by the 
will, for those who take under the disposition of the 
law.” A comprehensive note on this subject is ap- 
pended to the case of Ray v. Simmons, 23 Am. Rep. 
451. 

Dowling v. MceKenny, page 479, is a curious case. 
**A orally agreed to convey land to B, and to take, 
in exchange or payment, a monument, to be of a 
certain value when finished, and the balance in 
money. B tendered the finished monument, with 
the money, to A, and also performed certain labor in 
making a foundation; but A refused to accept the 
monument or the money, or to give adeed of the 
land. Held, that the contract was within the statute 
of frauds; that B could not maintain an action for 
the value of the monument, or for the labor of com- 
pleting it; but that, if the foundation was laid on 
A’s land, to his benefit, B could recover for the labor 
thus expended.” This is a model head-note, but 
the case shows that ‘‘ A” was of the feminine gen- 
der. Probably she was a widow, who thought she 
wanted the monument for her departed husband, 
but during its completion concluded that ‘the liv- 
ing spirit is better than the dead letter,” took a 
new husband, and kept her land. We rejoice to 
see, however, that the court were ungallant enough 
to make her pay for the foundation, observing that 
‘*we cannot say as matter of law that it was not of 
benefit to the defendant.” 

Another singular case is Harris v. Woodruff, page 
205. This holds that ‘‘a person has a lien for the 
expense and skill bestowed upon a horse delivered 
to him to be trained for running races for bets and 
wagers in this Commonwealth.” The defendant was 
the famous ‘‘ Hi” Woodruff, known by report to 
every lawyer who owns a horse, as a driver and 
trainer of horses, The action was replevin for a 
mare, and the defendant alleged a lien. The court 
doubted whether the defendant’s knowledge of the 
intended illegal use of the animal rendered the con- 
tract void; but at all events gave the defendant the 
benefit of the maxim, ‘‘in pari delicto, potior est 
conditio possidentis.”’ 

In Major v. Holmes, page 108, it is held that a 
promissory note made by a married woman jointly 
with her husband, for no other consideration than a 
debt of his to the payee, binds her. This is under 
a statute that enables a married woman to ‘‘ make 
contracts, oral and written, sealed and unsealed, in 
the same manner as if she were sole,” and does not 
require that the consideration of her contracts should 
inure to her own benefit. This is asit should be, 
and we cannot understand why, under such a stat- 
ute, our courts should ever have felt constrained to 
hold that the contracts, in contemplation of the 
statute, are only such as concern the weman’s sepa- 
rate estate. 





It seems that in Massachusetts, attending a camp- 
meeting on Sunday is not a work of necessity or 
charity. In Lyons v. Desotelle, page 387, the plaintiff 
hired a horse and carriage on Sunday, for the pur- 
pose of going from Chicopee to Springfield to at- 
tend a camp-meeting. On arriving at the ground, 
he hitched his horse at the side of the road, behind 
the defendant’s horse and wagon, and the defend- 
ant’s horse backed his wagon into the plaintiff's 
wagon, injuring it, for which he brought this action, 
The plaintiff recovered, and this was set aside by 
a majority of the appellate court. 

In the supplement to this volume is a brief but in- 
teresting memorial of the late Chief Justice Bige- 
low, consisting of resolutions of the bar of Suffolk 
county, and the response of Chief Justice Gray. In 
the resolutions we find the following admirable pic- 
ture of the distinguished jurist: ‘‘ Somewhat jealous 
of the dignity of the court-room and of the bench, 
somewhat jealous, also, at times, of his own per- 
sonal dignity, he seldom gave way to hasty words, 
and never lost the abiding confidence, esteem, and 
affection of the bar. To say that in his official and 
private life he was a man of the strictest integrity, 
is but the ordinary commendation of a Massachu- 
setts judge. He was social, genial, quite inclined 
to anecdote, not averse to spending a part of his 
time either in telling or hearing some new thing, 
an omniverous reader of newspapers, novels, and 
gencral literature, as well as of all modern law, and 
familiar alike with the opinion of State street and 
the judgments of jurists on questions involving the 
application of legal rules to important commercial or 
public interests.” 

Spent 
ORGANIZATION OF THE SUPREME COURT 
OF JUDICATURE OF THE PROVINCE 
OF NEW YORK. 


BY ROB’T LUDLOW FOWLER. 


IIT. 


HE application of the common law to the Province 
of New York was attended with many perplexing 
controversies, even at an early date (1 Smith’s 
History, p. 309, ed. 1829), and until judicially decided 
it was not easy to determine what peculiar portions 
were binding in the Province after the revolution of 
1688. Many of the early and more loyal English writers 
contend that New Netherland stood always on English 
land by right of discovery, others assert that occu- 
pancy gave title to the Dutch, and that New Nether- 
land became an English Province by conquest and ces- 
sion. The latter would seem the rational view. Chal- 
mer’s Polit. Ann. 574, 580. 

The claim of the English authorities to the terri- 
tory occupied by the Dutch was founded upon the 
commission from King Henry VII. to Sebastian Cabot, 
who took possession, according to the forms of those 
times, of all the eastern coast of North America. 1 
Doug. Sum. 203. In 1606 King James II. incorporated 
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in one patent two companies called the South and 
North Virginia Companies. The tract granted to the 
North Virginia Company included the present bounda- 
ries of New York. 1 Doug. Sum. 204. 

These companies in a few years, however, surren- 
dered their patents. Meanwhile the Dutch had made 
actual settlements in New Netherland. 

The doctrine of Queen Elizabeth, that title to Ameri- 
can territory was conferred by actual occupation after 
discovery, gave the Dutch the stronger claim to New 
Netherland. Which country had the paramount right 
to the territory, by the rules of the European powers 
concerning American colonization, is by no means so 
clear as might at first seem, for it is claimed Hudson on 
his first voyage sailed under a commission from the 
King of England. Smith’s History (London ed., 1757), 
p. 2. It was also asserted, at a very early date, that the 
English had made sufficient settlements in this terri- 
tory to carry title (2 Doug. Sum, 222), and many dis- 
putes occurred between the Dutch and the English 
prior to the year 1664 relating to this very matter. 

The early English accounts, however, were all writ- 
ten after the capture of New Netherland from the 
Dutch ; there is an evident effort in them to palliate the 
grave offense of a conquest made from a friendly 
power without open war. They are, therefore, to 
be accepted with caution. 

The Dutch title has many prevailing and conclusive 
elements in its favor; their settlement had been recog- 
nized by King James, in his second patent, dated 1620 
and by the Protector, at a later date. The English 
claim, by virtue of the Cabot discovery, was untenable, 
for Queen Elizabeth, to protect her acquisitions against 
the ambitious designs of Spain, founded on the earlier 
discovery of Columbus, had insisted that ‘‘ prescrip- 
tion without possession was of no avail.” 

Aside from all these considerations, the English au- 
thorities, by their action after the eonquest of New 
Netherland, were clearly estopped from maintaining 
a title based upon the pretense of discovery, for they 
took title from the Dutch by cession at Breda, and they 
admitted a title in the Dutch by the articles of capitu- 
lation mentioned so often before. And conclusive in 
the premises, at least for the purpose of this paper, are 
the impartial decisions of the ante-revolutionary law- 
yers, to the effect that New York was a conquered 
Province. Chalmer’s Polit. Ann. 1 Chalmer’s 
Revolt of the Colonies, p. 117. 

The neighboring English Colonies had repeatedly 
recognized Stuyvesant as Governor de jure as well as 
de facto. Innumerable other facts might be cited to 
support this conclusion. 

In the reigns of Charles II. and James II., if we re- 
gard the Colony of New Netherland as acquired by 
conquest and treaty, the application to it of the juris- 
prudence of the common law becomes comparatively 
simple, for it should be classed with the British Lee- 
ward Islands, Minorca, while under the British, 
Gibraltar and Jamaica and the French Canadas, 
rather than with those of the American Colonies ac- 
quired and held by right of discovery and inhabited 
solely by English emigrants. Decisions of the Eng- 
lish courts touching the rights of the conquered in- 
habitants of those possessions, similar to Jamaica, 
would be authority upon like questions arising in 
New York, in the seventeenth century and during 
the administration of Colonel Nicolls. 

How long a conquered Province remains such for 


574; 





the purpose mentioned, admits of some doubt, for 
new elements enter into the problem with fresh immi- 
gration, and when the conquered inhabitants die out 
and the native population becomes entirely post-natt. 
For example, in the year 1722 the Assembly of Jamaica 
being refractory it was referred to Sir Phillip Yorke 
and another to know what could be done if the As- 
sembly should continue to withhold supplies. They 
reported: If Jamaica was still to be considered as a 
conquered island the king had a right to levy taxes 
upon the inhabitants, but if it was to be considered in 
the same light as the other Colonies no taxes could 
be imposed on the inhabitants but by an Assembly of 
the island or by act of Parliament.* Chalmer’s 
Colonial Opinions, p. 215 (Am. ed., 1858). This distinc- 
tion, as a matter of fact, seems to have been tacitly re- 
cognized in some instances by the courts of this State, 
notwithstanding the legal sophistry in vogue, that the 
Dutch Province of New Netherland and the capitula- 
tion articles of 1664 and the treaty of Breda never ex- 
isted in law. 

Assuming the body of the common law kept coming 
in with the newly imported Colonists from England, 
and the Dutch law dying out with the old Dutch in- 
habitants, the difficulty of determining exactly what 
portions of the common law were in force from time 
to time in different parts of New York, is no easy task ; 
yet it is necessary that this difficulty should be over- 
come in order to correctly ascertain the validity of 
the acts of the crown agents. Mr. Brodhead, in his 
thorough work on New York prior to 1691 (2 Brod- 
head’s Hist. N. Y., p. 65), says the rights which the 
king acquired over the Dutch territory of New Neth- 
erland were those of a conqueror, limited, however, by 
the terms agreed upon at the surrender. ‘‘ Among 
other things the Dutch were to enjoy their own church 
discipline and customs concerning inheritances.” 

‘Besides these guaranteed rights, they were, as a 
conquered people, entitled to be governed according 
to their ancientlaws, which were to remain in force 
until changed by the actual authorities in the Proy- 
ince.”’ 

In discussing this question we must not overlook the 
earlier authorities upon the subject; their differences 
of opinion are, however, oftentimes, as apparent as 
those of their successors. 

Chalmers (Political Annals) says the ‘ English 
statesmen disregarded the Dutch possessions or 
claims’? to New York, but this fact does not affect 
the Dutch title, nor is it a defense to the accusation of 
larceny against the English. Disregard of the Dutch 
rights is the crime for which the English statesmen 
are impeached in history, for it is a quality not coun- 
tenanced by the law or lawyers. The same author, at 
a later period, when he comes to deal with facts as 
contra-distinguished from the pretenses of the poli- 
ticians, says that ‘‘ New York, with the exception of 
Jamaica, was the first Colony gained by the valor of 
Englishmen, and their sovereign acquired all the 
rights of a conqueror.” 

How important it is to recall in this connection that 
under the third article of the Treaty of Breda, the 
English were to remain in possession of New Nether- 
land in exchange for Surinam, which the Dutch had 
taken from the English. 2 Doug. Sum. 223; 1 id. 107. 

* In a late case in England, Phillips v. Eyre (late Governor 


of Jamaica), this very important distinction was observed 
by counsel, 6L. R. (Q. B.) 1; 8. C., 10 B. & S. 1004, 
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After the Treaty of Breda, New Netherland became 
an English Province by virtue of the cession, and Doug- 
lass would seem to be right in the following statement 
(2 Doug. Sum. 243): “The English succeeded the 
Dutch in the European jurisdiction’? of New Nether- 
land. What the author means by “European juris- 
diction ” is apparently from his context, the adminis- 
tration of the laws in the Province. 

This whole question is not a matter of slight mo- 
ment, for few years pass without some litigations in- 
volving its consideration; and even if no case arise 
hereafter upon the question, no investigation of 
the courts of the Province can be made unless the basis 
of their administration of the English laws is under- 
stood. 

It is certain their judgments did not proceed on the 
fiction which extenuated the cupidity of the Euglish 
Crown and its advisers. 

Between the two opposing theories we have men- 
tioned, there is probably a via media which is correct. 
If the judicial inquiry concerns a Dutch patent for 
lands, or matters of inheritance among the Dutch ante- 
nati, prior to the revolution of 1688, it is probable that 
the Roman Dutch law is controlling. If the investi- 
gation relates to the business affairs of the Dutch 
Church, then to a much later date than 1688, the Dutch 
law governs. The English common law very gener- 
ally prevailed in those towns on Long Island previ- 
ously associated with the New England Colonies. 
1 Thompson’s History Long Island, p. 131. 

The reader will observe in most of the New York 
decisions a confused use of the word Province 
and Colony. A Province, technically, means a con- 
quered country, whereas a Colony is one peopled with 
emigrants from the seat of government. 

In an examination of the common law applicable to 
New York, prior to 1777, much depends on the period 
under discussion, and the relation of the subject to 
the crown; for example, the Dutch inhabitants of 
New York were in a different standing from the Eng- 
lish, and the Dutch towns, with their peculiar customs, 
occupied different legal positions from those portions 
of the Province termed the Ridings of Yorkshire, 

An instance is cited in Chief- Justice Daly’s Treatise 
(1 KE. D. Smith, Preface), where an absolute divorce 
for adultery was granted by the English Gov- 
ernor, sitting as Chancellor in New York, in con- 
formity to the Dutch laws. About this particular in- 
stance there is, however, some dispute; Mr. Douglas 
Campbell, a writer on the subject of Colonial law, 
insisting that the contemporaneous English law author- 
ized the divorce a vinculo.* But other examples might 
be cited. 

The most casual reader will not forget that there is 
an aucient and a modern, an English and an American 
common law. Du Ponceau’s Dissertation, p. 106. 

The American common law is in its sphere, 
quite as elevated a system of jurisprudence as any that 
preceded it. This distinct system began with the in- 
dependence of the Colonies. The right of the English 
Colonies to the common law was vindicated and per- 





* Mr. Campbell has recently completed a Constitutional 
History of New York, not intended to be purely technical 
in character. This work is much needed, and from Mr. 
Campbell's great familiarity with the subject, it must prove 
a valuable contribution. The writer is indebted to Mr. 
Campbell for the account of the Dutch courts in the first 
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fected by the American revolution, and what was 
doubtful before, then became absolute. 

In an examination of Colonial matters we have 
nothing to do with the American common law g0o- 
called. The Colonies and Provinces were subject 
to Great Britain, and as each legal act passes under re- 
view its validity must be determined by the common 
law of England applicable to the subject. 

After a conquest the prerogative power of the 
King of England was subject to legal restric- 
tions, and he could preclude himself from the ex- 
ercise of his prerogative powers by vesting them in an 
assembly of the inhabitants or ina governor. 1 Bla. 
Comm. 108. 

By the grant of New York to the Duke of 
York, it became a proprietary government in the 
nature of a feudatory principality. The Duke 
had all the regalties and subordinate powers of 
legislation which formerly belonged to the own- 
ers of counties palatine, yet with the express condi- 
tion that nothing be attempted which might derogate 
from the sovereignty of the mother country. ‘The 
powers of the Duke were derived solely from the 
patents made to him by the King. 1 Bla. Comm. 
109. Such is the definition of New York after 1664 
and until the Duke of York ascended the throne as 
James the IL., when other legal principles controlled 
his authority, over the Province, as we shall see 
hereafter. 

In a consideration of this subject, it is perhaps well 
to recall to mind that New York at no time in its his- 
tory was a chartered Province, with the peculiar 
privileges that belonged to charters as legal incidents ; 
and when we say this we do not forget the two abortive 
attempts of 1683 and 1691; the first of which, James 
the Second, after much delay, refused to confirm, and 
the latter of which was refused assent by King William 
III. 

If New York had been a chartered Province, the 
charter would have been of the first consequence 
upon every question respecting the King’s prerogative. 
(Chitty on Prerog. generally.) Asit was not such, the 
common law governed the prerogative, and statutes in 
affirmance of the common law made before the con- 
quest of the Province prima fucie were binding therein. 

In an application of the principles of the jurispru- 
dence of the common law to the King’s prerogative in 
New York, it would be a mistake not to distinguish 
the situation of New York, New Jersey and the 
French Canadas from that of the other continental 
possessions of England in America. More especially 
is this true of New York in view of the historical fact 
that the Dutch laws, in part, remained for some time 
in force after the conquest. Wood’s History Long 
Island, p. 88. 

And now let us attempt, in an imperfect way, to 
summarize the stated propositions of law so far as 
they relate to New York and the administration of 
the first English Governor, Colonel Nicolls. 

Immediately upon the conquest of New Netherland 
the first patent to the Duke of York operated to divest 
Charles the II., the grantor, of his title to the Province, 
even though, as was thought at a later period, it con- 
ferred a doubtful title upon James. The latter 
became thus seized of the territory, holding it 
as a fief of the crown; he possessed all the pow- 
ers conferred by the patent, some of which have been 
specifically mentioned. He could establish laws, not 


contrary to the fundamental laws of England, and he 
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might erect courts of justice and exchequer in the 
Colony, but the hearing of final appeals was reserved 
to the crown. 

The first action of importance, by Governor Nicolls, 
was the erection of Long Island, Staten Island, and 
Westchester, the English portion of the Province, into 
a shire, divided into three ridings, called Yorkshire. 

The Governor and Council were to appoint, yearly, a 
high sheriff for the shire, and a high constable as 
deputy sheriff for each ridipg, and were to designate 
justices of the peace to continue in office during the 
Governor’s pleasure. 

The justices of the peace were to hold Courts of 
Sessions in each riding three times in the year, in which 
the Governor or any Counsellor might preside, and in 
their absence the oldest justice presided, charging the 
jury on the law and pronouncing the decree or sen- 
tence. Once in each year the justices of the peace 
and the high sheriff were to sit at New York city with 
the Governor and his Council in the Court of Assizes. 

This court was invested with the ‘Supreme power 
of making, altering and abolishing any laws” of the 
Province. 2 Broadhead N. Y., p. 63. 

The Court of Assizes was the supreme tribunal of 
the Province, and had original jurisdiction of all 
criminal matters, and held trials by jury. In civil 
causes it had jurisdiction when the value was £20 and 
upwards. The Court of Assizes was in some respects 
an anomalous tribunal; it exercised a sort of legisla- 
tive power and registered the edicts of the Duke of 
York, the Lord proprietor, and of the Governor aud 
Council. The Secretary of the Province was clerk of this 
court. Its legislative power was very limited, and con- 
sisted of the privilege of recommending measures to 
the Duke for his enactment, without whose approba- 
tion they acquired but little authority. Dawson’s 
Tract, **Sons of Liberty,”’ p. 12. This court could not 
be considered alegislative body in a legal sense, but its 
sessions were made the opportunity to publish the new 
laws affecting the Province. Whether the Court of 
Assizes was established before the promulgation of the 
Code of laws called the ‘* Duke’s Lawes” (infra), seems 
a matter of controversy. Smith’s Hist. (ed. 1829), p. 
37; Dawson’s Tract, Sons of Liberty, p. 11; 2 Broad- 
head, 63; Wood, 90. 

Certainit is that the court was copied from the 
Dutch Court of the Director General and Council 
(ibid.), and that the patent for the Colony and the Gov- 
ernor’s commission authorized its establishment in the 
conquered Province. The commissions of Colonial 
Governors, together with their instructions in writ- 
jng, constituted their whole official authorization. 
The commissions were sometimes designated pat- 
ents, and taken together with the instructions 
they constituted letters or powers of attorney. It 
was highly necessary these documents should be 
drawn with care and precision for the safety of the 
people committed to the Governor’s charge, as well as 
for the protection of the Governor himself on his 
final accounting to his sovereign or the proprietor of 
the Colony. All plantation Governors were likely to 
be called to account at the King’s Bar in Westmins- 
ter. 1 Doug. Sum. 217. 

It is not necessary to consider whether the various 
acts of Colonel Nicolls, other than the establishment 
of the Court of Assizes, were within the letter of the 
law. That was undoubtedly sanctioned by the crown 
law on the subject. 





DAMAGES IN ACTIONS FOR FALSE IMPRIS- 
ONMENT. 


SUPREME COURT OF THE UNITED STATES, JAN., 1879. 


BeckwitH & HENRY, plaintiffs in error, v. BEAN. 


In an action against an officer for unlawful arrest and false 
imprisonment, held, that evidence was admissible in miti- 
gation of cuemaneey damages, of facts tending to show 
that the plaintiff was guilty of the offense for which the 
arrest was made, although such facts were not a justifica— 
tion and the defendant was not aware of them when he 
made the arrest. 

Where the injured party seeks to show a case of great ag- 
gravation, cruelty and injustice, and upon that groun 
asks for exemplary damages by way of punishment, it is 
competent in reduction of such damages, and for the pur- 
pose of restricting the jury to compensatory damages, to 
give in evidence such facts and circumstances connected 
with the injury complained of as may show the truth of 
the whole case as it existed at the time of the alleged in- 
jury. 

N error to the Circuit Court of the United States for 
the District of Vermont. Action for arrest and 
false imprisonment. 


On 11th of November, 1864, the plaintiff below, 
Bean, a resident of Canada, whilst returning from a 
trip to Boston to his home in the Province of Quebec, 
was arrested in a passenger car near Wells river, in the 
State of Vermont, by the defendant, Beckwith, then an 
officer in the army and assistant provost marshal of a 
Vermont district, without any warrant or process of 
law, and taken to Beckwith’s residence in Sutton, in 
that State. It appeared in evidence that he was there de- 
tained during the night under the charge of keepers; 
that his father, who lived at the distance of about fif- 
teen miles, and for whom he had sent, arrived during 
the night, but that Beckwith refused to allow them to 
have an interview, except in his presence. On the fol- 
lowing day he was forcibly taken, by order of the de- 
fendant Henry, provost mashal of the district, and 
placed in the State prison at Windsor, where he re- 
mained until the 26th of April, 1865, a period of nearly 
six months, when he was admitted to bail and rele 
from imprisonment; that during this period he was 
locked up at night, and for the first few days in the day- 
time also, in a narrow and scantily furnished cell, be- 
ing one in which convicts were confined at night; that 
after the first few days he was allowed, upon his com- 
plaint of the coldness of the cell, to spend the day in the 
shops where the convicts worked, but he was requi 
to go out and to return when they did, and at no time 
to be out of sight of a keeper, and not to go on the cor- 
ridors or in the yard for exercise; that the food cf- 
fered to him was the fare served to the convicts, which 
he could not eat, and that afterward he obtained his 
meals from the keeper’s table by paying a small sum 
each week; and that during this period no complaint 
against him was filed with any magistrate; he was held 
simply upon the order of the defendants. 

The arrest was made by order of the assistant pro- 
vost marshal of Vermont, and upon the charge of aid- 
ing and abetting the desertion from the army of two 
enlisted men, who had been furnished upon a contract 
with one Stevens, and for whom Stevens had been 
paid $1,200, of which sum $800 had been received b: 
the plaintiff and two others. Suspecting the plaintiff, 
the defendants determined to hold him in the State 
prison until they should coerce him to the payment 
not merely of what he had received, but of what his 
——— confederates had received also. 

he plaintiff frequently demanded to be tried or re- 
leased on bail, until finally on the 26th of April, 1865, 
he was released upon bail. The grand jury upon in- 
vestigation failed to indict him. 

Upon the trial the defendants offered in evidence 
the depositions of three persons, tending to show that 
the plaintiff Bean was guilty of the offense for which 
the defendants caused his arrest and imprisonment. 
These depositions were objected to by the plaintiff and 
excluded. 

Upon the conclusion of the evidence, the court over- 
ruled a motion of plaintiffs in error to dismiss the ac- 
tion, refused to instruct the jury as asked by the 
and gave an elaborate charge upon the evidence an 
the law of the case. The jury found a verdict in favor 
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of the plaintiff for $15,000, and defendants brought 
error. 
Mr. Justice HARLAN delivered the following opin- 


on: 

This is an action by Andrew J. Bean against Beck- 
with and Henry, plaintiffs in error, for assault and 
battery and false imprisonment. It was commenced 
in the year 1865, in the County Court of Orange 
county, Vermont, and was thence removed for trial 
into the Circuit Court of the United States for that 
district. The defendants pleaded not guilty, and also 
filed several special pleas. The case was brought to 
this court upon a certificate of division in opinion be- 
tween the Circuit and District judges, as to the suffi- 
ciency of some of those special pleas. We adjudged 
them to be defective. 18 Wall. 515. Upon areturn of 
the case to the court below a trial was had, under the 
an of not guilty, and resulted in a verdict in Bean’s 

avor for $15,000. A judgment having been rendered 
against the defendants, in accordance with the ver- 
dict, this writ of error is prosecuted. 

Before entering upon the discussion of the legal 
propositions presented for our determination, it is 
necessary to state the leading facts out of which this 
litigation arose, and which the evidence before the 
jar tended to establish. 

(The learned judge then stated the facts at length, 
which we have greatly condensed.) 

1. The action of the court below in excluding the 
depositions of Kinney, Brown and Jewell presents the 
first question for our consideration. Counsel for de- 
fendant in error contends that the facts stated in those 
depositions are inadmissible for any purpose, not even 
in mitigatiou of damages. 

There can be no rational doubt that the facts de- 
tailed by those witnesses, in connection with the evi- 
dence before the jury, conduced to show that Brown 
and Guptil were known to Bean, Jewell and Buckland 
to be deserters from the Federal army at the time of 
their enlistment as substitutes, and that Bean, in con- 
junction with his associates, enlisted them in pursu- 
auce of an understanding had before leaving Canada, 
that they would desert as soon as they received their 
bounty, and that in such desertion they would receive 
all the aid which Bean and his associates could ren- 
der. We express no opinion as to the degree of credit 
to which these witnesses were entitled. Nor do we 
say that the jury should have reached the conclusion 
which their evidence conduced to establish, viz.: that 
Bean was, in fact, guilty of the offense for which he 
was arrested by Beckwith, under the written and ver- 
bal orders of his superior officers, an offense punisha- 
ble, upon conviction, by a fine not exceeding $500, and 
imprisonment not exceeding two years, nor less than 
six months. 12 Stat. 735. Was the excluded evidence 
competent for any purpose in this case? We are of 
opinion that it was competent in mitigation of dam- 
ome It tended to show the state of case which plain- 
tiffs in error testify under oath they believed in good 
faith existed at the time of the arrest. [It conduced 
to show that plaintiffs in error did not act from mere 
personal ill-will or from corrupt motives, and were not 
guilty of a wanton, reckless exercise of power for the 
mere purpuse of humiliating and oppressing one who 
had not become obnoxious to the laws of the land. It 
tended to rebut the presumption of malice which 
might arise from the simple arrest and imprisonment, 
unaccompanied by any explanation of the reasons 
therefor. In connection with evidence which was 
admitted without objection, it seems to present a case 
which under the law did not call for, or admit of, vin- 
dictive or punitory damages against the plaintiffs in 
error. In determining whether the case demanded such 
damages the jury had the right to consider all the at- 
tendant facts and circumstances out of which the ar- 
rest and imprisonment arose. They could not well 
ignore the important fact that the arrest occurred at a 
period in the country’s history when the intensest 
public anxiety for the fate of the Union pervaded all 
classes. The necessities of the government and the 
condition of the army had compelled the adoption of 
the most stringent and, in some respects, harassing 
regulations for an increase of the national forces. 
The enforcement of those regulations, in some locali- 
ties, was made the occasion of tumultuous assemblages 
which threatened to disturb the peace of the country, 
at a time when the utmost energy and unity of action 
were required for the preservation of the government 
against armed insurrection. Citizens_drafted,were_ 





required to enter the military service or furnish ae- 
ceptable substitutes. The plaintiffs in error were 
charged with delicate and important duties in connee- 
tion with the enlistment and enrollment of substitutes 
for that service. It is to be presumed that, independ- 
ent of the desire to discharge the obligations of their 
official oaths, they shared the prevailing anxiety for 
the safety of the government, and recognized the fact 
that its safety depended upon speedy additions to the 
army then engaged in defending it. Neither evidence 
or argument is needed to prove that the efforts of the 
government to strengthen the national forces by draft 
would have been seriously retarded, and perhaps alto- 
gether thwarted, if substitute brokers could, with 
impunity, and for purposes of private gain, impose 
fraudulent enlistments upon recruiting officers, and 
then connive at or aid and abet the desertion of the 
substitutes as soon as they had received their bounty 
money. Whetker such consideratious influenced, or to 
what extent they should have influenced, the course 
of plaintiffs in error was for the jury when determin- 
ing whether punishment, by exemplary damages, 
should be inflicted. Further, if Captain Henry in 
good faith believed that Bean was guilty of such mis. 
conduct in the enlistment of the two deserters, it was 
his duty tocommunicate the facts and circumstances 
to his superior officer. If the order to Beckwith to 
arrest Bean was given by him in good faith, believing it 
to be his duty to obey the command of his superior offi- 
cer, Gen. Pitcher—if Beckwith executed the order un- 
der a like belief, and in like good faith —if the arrest 
was made and the imprisoument ordered from an hon- 
est purpose to guard the public interests and protect the 
army from the evil consequences of sham enlistments 
and frequent desertions, they were entitled, by every 
consideration of justice, to stand before the juryina 
more favorable light upon the question of damages 
than they would or should have stood had they been 
actuated by ill-will or sought to oppress one whose 
conduct had not justified the conclusion that he had 
violated any law. LEyery fact, therefore, which served 
to illustrate the motives which governed the plaintiffs 
in error in committing the trespasses complained of, 
and every fact which fairly couduced to prove the ex- 
istence or non-existence of just grounds for imputing 
to Bean the fraudulent and illegal acts charged against 
him, and which were assigned as the cause of his ar- 
rest, were competent evidence, not in justification, but 
in mitigation of damages. It is the settled doctrine 
that ‘‘damages are graduated by the intent of the 
party committing the wrong.’’ Sedgwick on Dam- 
ages, 8. p. 455. It is equally well-settled that in the ab- 
sence of gross fraud, malice, or oppression, in cases of 
trespass to person or estate, the jury should restrict 
damages to compensation or satisfaction for the actual 
injuries sustained. Sedgwick on Damages, 39; 13 
How. 371. They may, when legal justification is not 
shown, consider the direct expenses incurred by the 
injured party, his loss of time, his bodily sufferings, 
under some circumstances his mental agony, his Joss 
of reputation, the degree of indignity involved in the 
wrong done, and the consequent public disgrace at- 
tending the injury. These and similar elements of 
injury may be made the basis of compensation, and 
such compensation cannot be diminished by reason 
of good motives upon the part of the wrong-doer. But 
when the injured party seeks, as here, to show a case 
of “great aggravation, cruelty and injustice,’ and 
upon that ground asks for exemplary or vindictive 
damages, by way of punishment, it was competent, in 
reduction of such vindictive damages, and fur the 
purpose of restricting the jury to compensatory dam- 
ages, to give in evidence such facts and circumstances 
connected with the injury complained of as might 
show the truth of the whole case, as it existed at the 
time of arrest. In Day v. Woodworth, 13 How. 363, 
this court said that the question of smart money “has 
always been left to the discretion of the jury, as the 
degree of punishment to be thus inflicted must de- 
pend upon the peculiar circumstances of each cuse,”’ 
that is, ‘upon the degree of malice, wantonuess, op- 
pression or outrage of the defendant’s conduct.” 
Hence it has been held that where the injury com- 
plained of was an arrest without warrant, the defend- 
ant could show, in mitigation of damages, and as ex- 
plaining the arrest, that the plaintiff was justiy sus- 
pected of felony. 2 Greenl. Ev., § 267; 3 Phillips’ Ev. 
518. The text in Greenleaf seems to rest men upon 
the authority of Chinn v. Morris, 1 Ryan & Moody, 424, 
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and Simpson v. McCaffrey. 13 Ohio, 508. The first case 
was trespass for an assault and false imprisonment. 
The defendant had given the plaintiff in charge to a 
constable for felony, and he was taken by the officer to 
a magistrate, who dismissed the charge. The defend- 
ant admitted, on the trial, that he had not sufficient 
evidence to sustain the charge of felony, but proposed 
to show that there was reasonable ground of suspicion. 
Best, C. J., held the evidence admissible in reduction 
of damages. That case was cited, with approval, in 
Linford v. Lake, 3H. & N., Exch. Rep. 276. The case 
in 13 Ohio was trespass for illegally entering and search- 
ing plaintiff's house, tearing up porch, ransacking 
house, and breaking open desk, without legal author- 
ity. Certain evidence was offered in justification as 
well as in mitigation of damages. The court said: 
“The evidence ruled out by the justice of the peace, 
as shown by the bill of exceptions, in no sense con- 
stituted a justification of the trespass complained of. 
But it was competent in mitigation of damages. The 
principle of permitting damages, in certain cases, to 
go beyond naked compensation, is for example, and 
the punishment of the guilty party for the wicked, 
corrupt and malignant motive and design which 
prompted him to the wrongful act. A trespass may 
be committed from a mistaken notion of power, and 
from an honest motive to accomplish some good end. 
But the law tolerates no such abuse of power, nor ex- 
cuses such act; yet, in morals, and the eyeof the law, 
there is a vast difference between the criminality of a 
person acting mistakenly from a worthy motive, and 
one committing the sameact from a wanton and malig- 
nant spirit and with a corrupt and wicked design. 
Hence, when a jury are called upon to give smart 
money or damages, beyond compensation, to punish the 
party guilty of the wrongful act, any evidence which 
would show this difference, or rather all the facts and 
circumstances which tend to explain or disclose the 
motives and design of the party committing the 
wrongful act, are evidence which should go to the jury 
for their due consideration.” 

To the same effect is Roth v. Smith, 54 Il. 432. That 
was an action to recover damages for having advised 
and procured, upon affidavit, the arrest and imprison- 
ment of the plaintiff, by a Federal officer, upon the 
charge of discouraging enlistments. Evidence was ad- 
mitted, against the objection of the plaintiff, that he 
had in fact discouraged enlistments, and upon appeal 
to the Supreme Court of Illinois that evidence was 
held to be competent in reduction of damages, upon 
the ground that it explained the circumstances of the 
alleged arrest and tended to show that the defendant 
was not actuated by malice. That court, speaking 
through Chief Justice Lawrence, said: ‘* Admitting 
that on proof of these facts the plaintiff would have 
been entitled to a verdict for some amount, he cer- 
tainly would not have been entitled to nearly as large 
a sum in the way of damages, if the affidavit was 
true, as he should have received if it had not been 
true. If the affidavit was not true, and if the ar- 
rest was by procurement of defendant, the jury 
should presume malice and award heavy vindictive 
damages. If the affidavit in fact was true and the 
jury could see that the defendant, in making it, 
even though he voluntarily furnished it to the mar- 
shal and advised the arrest of the plaintiff, was acting 
without malice and in the belief that the public good 
required the arrest of the plaintiff, and that he could 
be legally arrested, and that, in causing his arrest, so 
far as the defendant could be said to cause it, he be- 
lieved himself to be in the performance of his duty as 
a citizen, it would clearly, in such a case, be the duty 
of the jury to give only compensatory, and not vindic- 
tive damages.” 

In the case of McCall v. McDowell, 1 Deady, 233, 
which was an action for false imprisonment brought 
by McCall against General McDowell, it appeared in 
evidence that the plaintiff had, in gross and incendiary 
language, expressed exultation at the assassination of 
President Lincoln, for which conduct he was arrested 
and imprisoned under the orders of General Mc- 
Dowell. While this conduct did not, in the opinion 
of the learned judge trying the case, furnish legal jus- 
tification for the arrest and imprisonment, it was com- 

tent evidence, in mitigation of damages, to go to the 

a to show that the arrest was without bad motive, 
and with the purpose of discharging what the defend- 
ant, in the execution of high and responsible public 





functions, conceived, in good faith, to be his duty ata 
critical period in the country’s history. 

A case in point is Botts v. Williams, 17 B. Monr. 691. 
That was an action for trespass and false imprison- 
ment. lt appeared that the defendants, without war- 
rant, and in violation of the laws of Kentucky, regu- 
lating the apprehension and detention of fugitives 
from other States, arrested the plaintiff in that State, 
and took him to Ohio, from which State it was alleged 
he was a fugitive from justice, having committed a 
felony there. The defendants, under the plea of not 
guilty, offered to prove the declarations of the plain- 
tiff that he had committed a felony in Ohio, and that 
areward had been offered for his apprehension. It 
was held that while such declarations did not establish 
justification for the apprehension and transportation 
of the plaintiff beyond the State, they were *‘admis- 
sible in mitigation of damages, as conducing to show 
that the defendants, in making the arrest, were 
prompted by honest motives and no ill-will to the 
plaintiff.’’ 

The same general doctrine is announced in Mr. 
Mayne’s Treatise on the Law of Damages. That au- 
thor says: **Of course in all cases where motive ma 
be a ground of aggravation, evidence on this score will 
also be admissible in reduction of damages. Hence, 
in an action for false imprisonment, evidence may be 
given of areasonable suspicion that the plaintiff had 
been guilty of a felony, without any attempt at setting 
up a justification.’’ Says the same author: *“ And if 
the plaintiff was given in custody for an offense not 
justifying an arrest, evidence may be given of the 
offense. It is in the nature of an apology for the de- 
fendant’s conduct.’’” Mayne on Dam. 74-5. 

Further citation of authority seems to be unneces- 
sary. The rules announced in the authorities cited 
meet our approval, and we are not referred to any 
elementary treatise or adjudged case which states the 
law differently. It results that the court below erred 
in sustaining objections to the reading of the deposi- 
tions of Kinney, Brown, and Jewell. The reasons 
assigned for their exclusion were insufficient. The 
court in excluding them said that it did so ‘‘upon the 
ground that the guilt or innocence of said Bean was 
not a question for the determination of the jury, but 
that all the facts and circumstances which were known 
tothe defendants, or with which they in any way be- 
came acquainted prior to the imprisonment, could be 
admitted for the purpose of rebutting malice and 
showing that they acted in good faith, but that the 
could not give in evidence circumstances of whic. 
they had never heard until after the commencement 
of this suit.” It is true that the guilt or innocence of 
Bean was not for the determination of the jury, for 
the purpose of inflicting punishment for the offense 
imputed to him. But,as aiready shown, it wac the 
right of the plaintiffs in error,to prove, in mitigation of 
damages, that they were governed, in their whole con- 
duct, by asense of public duty, and not by a malignant 
purpose to oppress and humiliate the defendant in er- 
ror. It was their right to show that the truth of the 
case, as it actually existed at the time of arrest, sus- 
tained the belief under which they acted. 

Such a right would, however, be valueless, and such 
proof impossible, if the jury were not allowed to in- 
quire whether there were, in fact, just — to 
charge upon Bean the fraudulent and illegaj] acts 
which were assigned as the reason for his arrest. The 
existence or non-existence of such grounds might ma- 
terially influence the mind of the jury in determining 
whether the plaintiffs in error acted from a sense of 
duty or from malice and sheer wantonness. If evi- 
dence of an honest belief, upon the part of plaintiffs in 
error, that Bean was corny J to the desertion of the 
substitutes was competent in mitigation of vindictive 
damages, proof that he was, in fact, guilty of that of- 
fense would serve to show that such belief was not 
recklessly or inconsiderately found, and that 
‘the charge was not a pure invention.” Lin- 
ford v. Lake, 3 H. & N., Exch. Rep. 276; 27 L. 
J. Ex. 334-5. The fact of Bean’s complicity in the 
desertion of Brown and Guptil was believed, in 
good faith, by Henry and Beckwith, to exist when 
the arrest and imprisonment occurred. So they 
testify under oath. Should they be precluded from 
establishing such complicity by the admission of Bean 
himself to the witness Kinney, simply because such 
admission was not made until after Bean’s release 
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from custody ? We think not. Had the admission 
been in writing its competency could not well be 
doubted. That it was verbal is an objection, not to 
its admissibility, but to its value as evidence upon 
which to find a verdict. Verbal confessions or admis- 
sions, made in the presence of the witness alone, con- 
stitute, it is true, very unsatisfactory evidence, partl 
because of the facility with which they may be fabri- 
cated. It is, therefore, to be received with great cau- 
tion, but ** where the admission is deliberately made, 
and precisely identified, the evidence it affords is often 
of the most satisfactory nature.” 1 Greenleaf, § 200; 
Botts v. Williams, 17 B. Monr. 697; Higgs v. Wilson, 3 
Metc. (Ky.) 338. ‘*The caution,’’ says the Court of 
Appeals of Kentucky, ‘* should be applied to the proof 
of the statement, and not to the statement when 
proved.”’ 17 B. Monr. 697; 3 Metc. 338-9. 

The same considerations apply to the evidence of 
Brown and Jewell. Most, if not all, of the substan- 
tial facts to which they deposed were known to de- 
fendants inerrorat and before the arrest. The ex- 
cluded evidence was in support and corroboration of 
that which was known and believed at the time of the 
arrest to exist. It was cumulative evidence of 
the same general character as that which was 
admitted without objection. It introduced no new 
issue. That plaintiffs in error may not have been 
advised, uutil after Bean’s discharge, that those facts 
could be established by the testimony of Brown and 
Jewell, more fully or more clearly than other witnesses 
could, or in corroboration of what other witnesses 
would state, constituted no reason for the exclusion 
of that evidence. Nor is the determination of this 
question affected by the fact that the defendant in er- 
ror, upon the trial,complained more of his long contine- 
ment in prison than of the original arrest. We should 
regard all the circumstances attending the imprison- 
ment, and not merely the period during which the im- 

risonment was continued. 2M. & 8. 78-9; 3Starkie’s 

iv. 1452-3. One of the issues before the jury, as shown 
by the charge of the court, was as to the responsibility 
of the plaintiffs in error,for the prolongation of the im- 
prisonment, and the denial to Bean of a speedy trial in 
the civil courts. While it is true that good faith in 
the original arrest and imprisonment might have been 
succeeded by bad faith in unnecessarily continuing 
the imprisonment, and in preventing atrial of Bean 
in the civil courts, which alone had cognizance of 
the specific offense charged, it was for the jury, 
upon all the legitimate evidence which either side 
could produce, to determine whether such was the 
fact. If the excluded evidence was competent upon 
the issue of good faith in the arrest and the original 
imprisonment, and we have held that it was, the 
plaintiffs in error were entitled to have it before 
the jury in their consideration of the whole case, 
since any failure or deficiency in their proof, in that 
respect, might have justified the jury in believing that 
from the very outset they were actuated by improper 
motives. 

A less liberal rule in the admission of evidence than 
that indicated in this opinion would often work the 
grossest injustice in cases where, as here, vindictive 
damages are sought against mere subordinates, whose 
testimony, if credited by the jury, would show that 
they acted in good faith, from a sense of public duty, 
and in obedience to the orders of their superior offi- 
cers, who promptly assumed, and upon whom justly 
rested the responsibility, not only for the prolongation 
of the imprisonment complained of, but for the denial 
of a speedy trial in the civil courts. 

Upon this branch of the case it is proper to make 
one further remark. When the depositions of Kinney, 
Brown and Jewell were offered, the objection was 
that, in their substance, they were not competent evi- 
dence, but that if any part of either of them was ad- 
missible, “it was so intermingled with inadmissible 
statements that the whole became inadmissible.’’ The 
objection was made at the moment they were offered, 
without calling the attention of the court to the par- 
ticular portions of the depositions which were claimed 
to be inadmissible under any view of the case. They 
were not excluded upon any such ground. They 
were excluded upon the broad grouna that the facts 
and circumstances detailed by those witnesses were 
not heard of by the plaintiffs in error until after the 
commencement of this action. In this condition of 
the record it would be improper for this court, in view 
of what has been said, to sustain the ruling of the 








court below simply because in those depositions there 
may be here aud there isolated statements not affect- 
ing the substance of what the witnesses testified, and 
which, upon specific objections, could have been ex- 
cluded as incompetent under the general rules govern- 
ing the admission of testimony. 

2. Upon the conclusion of the evidence before the 
jury, the plaintiffs in error moved, in writing, that the 
case be dismissed, upon the ground that ‘all the facts 
proved establish that the acts done by them, for which 
the plaintiff claims to recover, were done by them 
as military officers acting underthe authority of orders 
of the President of the United States, during the exist- 
ence of the late rebellion against the United States.”’ 
This motion was properly denied, forthe reason, if for 
no other, that there were many disputed facts in the 
case, disconnected from any question of authority de- 
rivable from the general orders of the President. It 
was the province of the jury to consider those facts in 
connection with such propositions of law as the court 
should announce fortheir guidance. For like reasons 
the court properly refused to charge the jury as re- 
quested by plaintiffs inerror. That request altogether 
ignored the evidence introduced by the defendant in 
error, Who testified, substantially, that the plaintiffs 
in error, under circumstances of oppression and wan- 
tonness, and by improper and fraudulent representa- 
tions, procured their superior officers to continue the 
imprisonment longer than necessary, and prevented 
them from having a speedy trial in the proper court 
for the offense charged. It was the province of the 
jury to consider that evidence, and if they believed it 
to be true, and had discredited the opposing evidence, 
the defendant inerror would have been entitled toa 
verdict by reason of any oppressive or corrupt abuse 
of authority on the part of the plaintiffs in error in 
making the arrest and ordering aud continuing the 
imprisonment. 

(The remainder of the opinion is not of general in- 
terest.) 

New trial ordered. 

Mr. Justice Miller did not sit. 

Mr. Justice Field delivered an elaborate and able 
opinion, in which Mr. Justice Clifford concurred. 


—@— 


EXTRADITION. 


SUPREME COURT OF IOWA, DECEMBER, 1878. 


JONES V. LEONARD, appellant. 


1, FUGITIVE FROM JUSTICE : WHO SHALL FLEE: MEANING OF,— 
The language of the United States Constitution which de- 
clares that one “‘ who shall flee from justice ”’ shall be de- 
livered up, does not include a person who never was in the 
country from which he is charged to have fled ; and a per- 
son in this State who writes a letter to a person in another 
State containing false pretenses, by means of which he 
obtains merchandise on credit, when indicted in such other 
State, cannot, under the Constitution, be demanded asa 
fugitive from the justice of that State. 

2. GOVERNOR'S DECISION ONLY PRIMA FACIE: NOT CONCLUSIVE 
UPON THE CovRTS.—The determination by the governor of 
this State upon the evidence produced before him, thatthe 
person demanded is a fugitive from justice, and thereon he 
issues his warrant for the arrest of such person, while it 
may constitute prima facie evidence that the person de- 
manded is a fugitive, yet it is competent for the courts, on 
habeas corpus, to inquire into the correctness of the gov- 
ernor’s decision and to discharge the prisoner. 


THE plaintiffs were indicted in the State of Massa- 
chusetts for the crime of ‘‘cheating by false pre- 
tenses with intent to defraud.’’ On the requisition of 
the governor of said State, the governor of lowa issued 
a warrant for the arrest of plaintiffs and their delivery 
to an agent appointed by the governor of Massachu- 
setts for the purpose of taking them to the last-named 
State. The defendant, as sheriff, made the arrest, and 
while in his custody the plaintiffs applied for, and ob- 
tained, a writ of habeas corpus. 
At the hearing the plaintiffs were discharged from 
custody, and the defendant appeals. 


Davison & Lane, for appellant. 


Rose & Linsley, Bills & Block and Cook & Richman, 
for appellees. 


Seevers, J. Thelearned judge of the Circuit Court 
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discharged the plaintiffs from custody, as we infer, on 
two grounds: 

1. That the plaintiffs were not in fact fugitives from 
justice, for the reason that they had never fled. 

2. The evidence accompanying the requisition failed 
to show they were such, and appellees mainly, if not 
entirely, rely thereon for an affirmance. 

It is not claimed the plaintiffs were even temporarily 
residents of the State of Massachusetts. At the time 
the alleged crime was committed they were citizens of 
and residents of this State. 

The false pretense was contained in a letter written 
by them in this’ State to certain persons in Boston, in 
which it was stated they owned alarge amount of prop- 
erty over and above their indebtedness, by means of 
which they obtained on credit certain merchandise. 

The Constitution of the United States provides that: 
**A person charged in any State with treason, felony, 
or other crime, who shall flee from justice and be 
found in another State, shall, on demand of the ex- 
ecutive authority of the State from which he fled, be 
delivered up to be removed to the State having juris- 
diction of the crime.” 

It is provided by statute of this State, that the requi- 
sition of the governor of another State “shall be ac- 
companied by sworn evidence that the party charged 
is a fugitive from justice.’’ Code, § 474. 

The sworn evidence accompanying the requisition 
consisted of an affidavit in which it was stated the 
plaintiffs ‘“‘are fugitives from justice.’’ There are 
grave doubts whether such a statement constitutes the 
evidence required by the statute. Whether the plain- 
tiffs were such fugitives isa mixed question of law 
and fact. The latter being stated or ascertained, a le- 
gal conclusion would follow or be based thereon. In- 
stead of stating facts, the affidavitstates nothing more 
than the legal conclusion of the person making the 
affidavit. The statute requires the governor to de- 
termine whether or not the person or persons are fugi- 
tives from justice. Sworn evidence is to be submitted 
to him to enable him to do so. Such evidence may be 
in the form of affidavits. But instead of any facts 
being stated upon which an independent judgment 
could be formed, the governor must have relied wholly 
on the legal conclusion of another. It seems to us 
that to sanction such a proceeding would be establish- 
ing a dangerous precedent. By issuing his warrant 
for the arrest of the plaintiff, it may be said that the 
governor has determined this question. But this does 
not conclude all inquiry by the courts as to the suffici- 
ency of the evidence upon which his conclusion was 
based. It may be conceded that the affidavit was 
prima facie sufficient, or rather it was the province of 
the governor to so determine. But this we do not 
think is conclusive upon this or any other question 
connected with the extradition of the citizen. This 
point will be further noticed hereafter. 

Conceding, however, that the determination of the 
governor is conclusive as to the sufficiency of the affi- 
davit, we have for determination the question whether 
the plaintiffs are in fact fugitives from justice. Bou- 
vier defines such a person to be *‘ one who having com- 
mitted a crime in one jurisdiction goes into another in 
order to evade the law and avoid punishment.” 1 
Bouvier’s Law Dictionery, 551. And the Constitution 
of the United States defines such person to be ‘*‘ one 
who shall flee from justice.” 

It is difficult to see how one can flee who stands still. 
That there must be an actual fleeing,we think, is clearly 
recognized by the Constitution of the United States. 
The words ‘‘ who shall flee ’’ do not include a person 
who never was in the country from which he is said to 
have fled. It is urged, however, that the plaintiffs 
were constructively in Massachusetts at the time the 
crime is alleged to have been committed, and that they 
have constructively fled therefrom. 

In The People v. Adams, 3 Denio, 190, it was held, 
that a person actually a resident of Ohio could com- 
mitacrime in New York, and upon his coming vol- 
untarily into the last-named State he could there be 
tried and convicted. We are not required to either 
approve or disapprove the doctrine laid down in this 
case, and it will be presumed the laws of Massachu- 
setts are the same as those of New York in this re- 
spect. In the case cited the defendant went volun- 
tarily into the State of New York, and it might with 
much propriety be said that having so done he was 
amenable to the laws thereof. 

The question in the case at bar is very different. 





Granting that a crime may be thus committed, the 


question before us is whether then the State of Iowa 
is bound to surrender a citizen to the State in which 
the crime was committed. This depends upon the 
obligation in this respect, imposed by the Constitution 
of the United States. Before it can be said there is 
such an obligation, two things must appear. There 
must be, lst. A crime charged; and 2d. That the per- 
son charged is a fugitive from justice — that is to say, 
that he has fled from the State in which he is charged 
with the crime to escape punishment. Such must be 
the legal effect of his fleeing. In other words, he must 
have been in the State, committed the crime and fled. 

The Constitution of the United States does not re- 
quire lowa to surrender on demand of a sister State, 
as a fugitive from justice, one who only constructively 
iy tae the latter. Hurd on Habeas Corpus (2d 
ed.), 512. 

If the decision of the governor is final and conclusive 
as to this question, it must be so as to all questions 
touching the extradition of a citizen under the consti- 
tutional provision above quoted. Counsel for the ap- 
pellant concede that there are cases in which a writ of 
habeas corpus may issue and the prisoner be discharged. 
In fact, the power of the courts at this day cannot be 
seriously questioned. Hurd on Habeas Corpus (2d ed.), 
621; Ln the Matter of Manchester, 5 Cal. 237; Ex parte 
Smith, 3 McLean, 121. 

The governor of this State is not clothed with ju- 
dicial powers, and there is no provision of the Consti- 
tution or laws of the United States, or of this State, 
which provides that his determination is final and con- 
clusive in the case of the extradition of the citizen. 

In the absence of such a provision, we hold that the 
decision of the governor only makes a prima fucie case 
that it is competent for the courts, in a proceeding of 
this character, to inquire into tbe correctness of his 
decision and discharge of the prisoner.— Western 
Jurist. 

cnaninintetdilipitateiannatih 


LIABILITY OF CARRIER FOR PERSONAL 
BAGGAGE. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS, 
JULY 18, 1878. 


KINSLEY Vv. LAKE SuHoreE & MICHIGAN SOUTHERN 
RAILROAD COMPANY. 


A railroad corporation is responsible for an arucle of personal 
baggage kept by a passenger exclusively within his own 
control, which is lost through the negligence of the corpo- 
ration or its servants, and without fault of the passenger. 

A passenger on a railroad, on leaving the car, in which he was 
travelling, at a station for the purpose of getting his din- 
ner, inquired of an employee in the car whether his bag- 
gage would be safe if left in the car, and was told to leave 
it there, that it would be perfectly safe. He left his bag- 
gage in the car, and, on his return, found that the car had 
been detached from the train, and his baggage removed to 
another car, where he could have a seat. On going to this 
car, he found only part of his baggage. No notice of the 
change had previously been given to him, Held, that this 
evidence would warrant a finding that the missing bag- 
gage was lost through the negligence of the railroad cor- 

oration. 

If efperson, who has made a contract with a railroad corpora- 
tion for his personal transportation from one place to an- 
other, takes a seat in a sleeping-car, and there loses an ar- 
ticle of personal baggage, through the negligence of a per- 
son in charge of the car, and without fault on his own part, 
it is no defense to an action against the corporation that 
the car was not owned by the defendant, but by a third 
person, who, by a contract with the defendant, provided 
conductors and servants, in the absence of evidence that 
the plaintiff had knowledge of these facts. 

“fpr pat with a count in tort, against a common 

carrier, for the loss of a hand-bag and its contents. 

Trial in the Superior Court, without a jury, before 

Allen, J., who allowed a bill of exceptions in substance 

as follows: 3 

The plaintiff was a passenger on the defendant’s 
railroad from Cleveland, Ohio, westward, having pur- 
chased in Boston coupon tickets, over that and other 
roads from Boston to San Francisco. At Cleveland, 

the plaintiff also purchased a ticket which gave him a 

right to ride in the car China, one of two sleeping- 

cars which formed part of the regular train on the 
defendant’s road. After leaving Cleveland, and be- 
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fore reaching Toledo, Ohio, notice was given to the 

ssengers that twenty minutes would be allowed for 
Sener at Toledo. On leaving the car at Toledo for 
dinner, the plaintiff inquired of an employee in the 
car whether his baggage would be safe if left in the 
car, and was told to leave all his baggage in the car, that 
it would be perfectly safe; and the plaintiff left the 
bag in question, with other articles, in the car. On 
his return from dinner, the plaintiff found that the 
ear China had been taken from the train, and the doors 
of the car locked, and was informed that that car 
would not go beyond Toledo, on account of the small 
number of passengers, and that he could have a seat 
in the other sleeping-car, and would find his baggage 
there. On going into the other car the plaintiff found 
all his baggage, except the bag in question. He ap- 
plied to the conductor, and diligent search was made, 
but the bag could not be found. 

The defendant offered to prove that the car China 
did not belong to it, but to George Gates and others, 
and was managed and controlled by the owners, and 
was in the immediate care and charge of their em- 
ployees, under a contract with the defendant com- 
pany, by which Gates and one Wagner were to furnish 
all the sleeping-cars deemed expedient to be run by 
the company, and were to place conductors and ser- 
vants in the cars to take charge of them, and to col- 
lect the fares for the sleeping accommodations; and 
asked the judge to rule that, upon these facts, if 
proved, and the other facts in the case, the plaintiff 
could not recover. There was no evidence that this 
contract was known to the plaintiff, or that he had 
any notice that the car China was not owned by the 
defendant and in its exclusive control. 

The judge ruled that the facts offered to be proved 
by the defendant would not constitute a defense to 
the action, and that the facts proved were sufficient 
to maintain theaction; and ordered judgment for the 
plaintiff. The defendant alleged exceptions. 


H. L. Huzelton, for defendant. 
C. R. Train and J. O. Teele, for plaintiff. 


Gray, C. J. Although a railroad corporation is not 
responsible as a common carrier for an article of per- 
sonal baggage kept by a passenger exclusively within 
his own control, it is liable for the loss of such an ar- 
ticle by the negligence of the corporation or its agents 
or servants, and without fault of the passenger. Clark 
v. Burns, 118 Mass. 275; Bergheim v. Great Eastern 
Railway, 3 C. P. D. 221. 

In the present case, we need not consider whether 
the evidence introduced at the trial would justify the 
inference that the defendant had assumed the custody 
and control of the plaintiff's bag as a common earrier; 
for it was clearly sufficient to warrant the judge, by 
whom the case was tried without a jury, in finding 
that the bag was lost, without any fault of the plain- 
tiff, by negligence on the part of the defendant in re- 
moving or undertaking to remove the plaintiff's bag- 
gage to another car in his absence and without notice 
to him. 

The plaintiff's contract of transportation was with 
the defendant alone. The fact that the car was not 
owned by the defendant, but was used on its road un- 
der a contract with other parties, who furnished con- 
ductors and servants to take charge of such cars, there 
being no evidence that the plaintiff knew of that con- 
tract, or had any notice that the car was not owned by 
the defendant and under its exclusive control, could 
not affect the measure of the defendant’s liability to 
the plaintiff. 

Exceptions overruled. 





FINANCIAL LAW. 


ET-OFF — AGAINST CLAIM OF INSOLVENT BANK. — 
Where a bank has suspended payment, and is in 
the hands of a receiver, a stockholder cannot use the 
check of a depositor in payment of his unpaid sub- 
scription to the stock of the corporation. The entire 
capital stock of acorporation isa trust fund for the 
payment of its debts. Wood rv. Dummer, 3 Mas. C. 
C. 308; Mann v. Ventz,3 N. Y. 422; Bank of Va. v. 
Adams, 1 Parsons’ Eq. 534. The anpaid subscriptions 
to the stock are part of the assets and available in 
equity to the creditor. The creditors have the first 
claim upon the capital and assets, and the stockhold- 





ers have no rights until all the other creditors are paid. 
A demand, to be a subject of set-off, must be one that 
the party has a present right to enforce. One whoisa 
debtor to a bank, the funds of which are placed in the 
hands of commissioners for liquidation, may properly 
claim a set-off for any thing due to him from the bank 
at the date of the assignment. Waterman on Set-off, 
24. Debtors of an insolvent bank in the hands of a 
receiver may set off demands which were due to them 
from the bank whilst it was doing business against the 
debts due from them to the bank. Berry v. Bret, 6 
Bosw. (N. Y.) 627. A deposit in a bank may be set off 
against a note of the depositor held by the bank atthe 
time of its assignment. Bank v. Sherlock, Leg. Int., 
June 22d, 1877, per Agnew, C. J. And it makes no 
difference that the indebtedness of the bank to the 
customer had not matured at the time of the insoly- 
ency. Morse on Banking, 41; Bruyn v. Receiver, 9 
Cowen, 413 in note. Wherea person owes an insolvent 
bank ona note discounted for himself, he may set off 
the proceeds of the discount passed to his credit on 
the books of the bank, but not a check drawn in his 
favor by another depositor. Waterman on Set-off, 
190; 5 Bosw. 341. The bank, at the time it closed its 
doors, was in no way indebted to Breckens or his es- 
tate; and it seems clear from the authorities cited that 
acheck drawn by a creditor of the bank cannot be 
used in payment of any part of the indebtedness of 
Breckens to the bank on account of his stock. Com. 
Pleas, Penn. Allison v. Mountain City Banking Co. 
Opinion by Pershing, VP. J. 

2. FRAUDULENT ISSUE OF STOCK: RIGHT OF BONA 
FIDE HOLDER. — The president of a railway com- 
pany fraudulently issued certificates of stock, prop- 
erly signed and sealed, in excess of the amount author- 
ized by law. Held, that persons who bought this stock 
or took it as collateral security, were entitled to relief 
as bona fide purchasers on the faith of certificates 
issued by the company, and which it cannot gainsay. 
It is well settled that one who, as a purchaser or lender, 
gives value on the faith of a certificate of stock au- 
thenticated by the seal of the corporation and the sig- 
natures of the proper officers, acquires an equitable 
title and may require the corporation to transfer the 
stock to him, or respond in damages for the default. 
It is not a sufficient answer to such a demand that the 
certificate was fraudulently issued, because corpora- 
tions are not less than natural persons answerable for 
the conduct of their agents in the business intrusted 
to their care. Nor is it necessarily conclusive against 
such a purchaser that the party from whom he bought 
was cognizant of or participated in the fraud. Ifa 
certificate of stock is not a negotiable instrument, it 
is a written declaration that the holder has a definite 
share in the capital or profits of the concern, which, 
though delivered to him, is intended for circulation 
and virtually addressed to all the world, and third 
persons who are misled by such an instrument may 
justly require that the loss shall fall on the corporation 
and not on them. The New York and New Haven 
Railroad Co. v. Schuyler, 34 N.Y. 30, 52, 80; The Bank 
of Kentucky v. The Schuylkill Bank, 1 Parsons’ Eq, 
180; In re Bahia and San Francisco Railroad Co., 3 
L. R., Q. B., 595. The case in hand might seem so 
clearly within these principles as to leave no room for 
controversy. It is not denied that the president and 
treasurer of the Darby Railway Company were author- 
ized to issue certificates of stock, nor that the com- 
plainants parted with their money in the belief that 
the right which the certificates purported to confer 
was real. They consequently stand in the position of 
bona fide purchasers, and may come into equity fora 
specific performance, or for a pecuniary compensation 
if relief cannot be givenin kind. Nor will the claim 
of the holders of such stock be defeated by the fact 
that the company was limited by its charter to the is- 
sue of 10,000 shares, and that the president issued 40,- 
000. The Legislature did not intend to impose a rule 
contrary to the ordinary course of business, and that 
would have impaired the market value of the stock. 
Although the company could not issue a larger number 
of shares than that prescribed by its charter, it might 
well give a new certificate to a purchaser in lieu of 
that surrendered by the vendor, and repeat the act as 
often as the occasion required. That which a corpora- 
tion is not authorized todo under any circumstances, 
or which is absolutely forbidden by its charter, is so 
entirely void that nothing short of an act of Assembly 
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can render it valid, but that waoich it may do for cer- 
tain purposes and not for others, or on the happening 
of a particular event, is not necessarily within this 
rule, and may take effect although the prerequisites 
were not fulfilled. The N. Y.& N. H.R. R. Co. »v. 
Schuyler, 34 N.Y. 30, 68. The case in hand apparently 
belongs to the latter category. We have seen that al- 
though the railway company could not create new 
stock, it might properly give a certificate to a pur- 
chaser as evidence that he had acquired a title regu- 
larly deduced on the books, and the legal as well as 
natural presumption in every such case is, that the 

wer has been exercised for a legitimate end, and not 
in a way to render itinvalid. The N. Y. & N. A. R. 
R. Co. v. Schuyler, 34 N. Y. 30, 63. Com. Pleas, 
Penn. Willis v. Fry. Opinion by Hare, J, 


pn SE SE a 
COURT OF APPEALS ABSTRACT. 


| rnc CE — CERTIFICATION OF KECORD OF JUDG- 
MENT OF A FOREIGN STATE.— A judgment record 
of the Supreme Court of Maine was supplemented by 
the attestation of the clerk of the court in the form 
prescribed by the act of Congress. Following this at- 
testation was a copy of an execution, accompanied by 
asimilar attestation. These attestations were of dif- 
ferent dates, the last being the later. Immediately 
following {the latter was the certificate of the chief 
justice, without date, to the genuineness of the ‘ fore- 
going signature ’’ and the seal ‘‘thereto affixed,’’ and 
that the “ foregoing attestation isin due form of law.”’ 
There was no other certificate in the record. Held, 
that the certificate must be applied to the latter attes- 
tation; that there was no certificate to the attestation 
of the judgment record; and that this was a fatal de- 
fect, which this court could not supply or overlook. 
Judgment reversed and new trial granted. Burnell vy. 
Weld. Opinion by Rapallo, J. 
(Decided Jan. 21, 1879.] 


JURISDICTION OF ADMIRALTY AS AGAINST STATE 
COURTS, AND OF ACTION AGAINST NON-RESIDENTS NOT 
SERVED WITH PROCESS. — The majority owners of a 
vessel filed a libel in admiralty in the United States 
District Court, to obtain possession of the vessel, 
which had been seized by the sheriff on execution, on 
a judgment for tort against the minority owner, in 
Louisiana, upon default, without personal service of 
the summons orappearance of the defendant, a non- 
resident. The majority owners, in order to get pos- 
session of the vessel for a particular voyage, had exe- 
cuted a stipulation for the return of the vessel or the 
payment of the minority interest to the minority 
owner, and this action was brought upon that stipula- 
tion in the Supreme Court of this State. Held, 1. 
That the Supreme Court had no jurisdiction of the ac- 
tion, but that the Admiralty Court had exclusive ju- 
risdiction. The stipulation was but an incident to the 
possessory action, standing in place of the vessel, and 
to be enforced according to the practice of that court. 
Palmyra, 12 Wharton, 1; Brigg Alligator, 1 Gallison, 
148; Benedict’s Admiralty, § 17; The Hollen and 
Cargo, 1 Mason, 435. ‘The practice is provided for 
by the rules of that court, aud is entirely different 
from that on ordinary bail or appeal bonds in com- 
mon law courts. Betts’ Ad. Pr. 98; Baltic, 1 Blatch. 
& H. 149. When the action is in rem the jurisdiction 
is exclusive (Steamboat v. Chase, 16 Wall. 522-532), and 
if the original action is in rem the incidents must be of 
the same nature. 2. The ‘judgment was invalid. A 
valid judgment in personam cannot be obtained against 
anon-resident of the State who is not personally 
served with process, and who has not appeared in the 
action, and it is not competent fora State to authorize 
such a judgment which will bind property not within 
the State at the time, and not proceeded against in 
rem. Peunoyer v. Neff, 5 Otto, 714; Schwinger v. 
Hickok, 53 N. Y. 280; Bartlett v. McNeil, 60 id. 53. 
3. The recitals of the judgment and execution in the 
stipulation are not conclusive, as the libel expressly 

uts in issue the validity of the judgment. The stipu- 
ation must be construed with reference to the allega- 
tions in the libel. Judgment affirmed. Bartlett v. 
a. Opinion by Church, C. J. 

(Decided Jan. 21, 1879.} 

MECHANICS’ LIEN — PERSONAL JUDGMENT AGAINST 

CONTRACTOR.— In an action to foreclose a mechanics’ 





lien, under the Kings county act of 1862, the claimant 
also made the contractor a defendant, and asked a 
personal judgment against him. The court below de- 
nied the lien, on the ground that the contract was 
made subsequently to the purchase and delivery of 
the materials for which the lien was claimed; but 
rendered a personal judgment against the contractors 
for the value of the materials. Held, error. 1. The 
statute in question providing that ‘‘ judgment may be 
rendered against the contractor or sub-contractor for 
the amount which shall be found owing by him, in addi- 
tion to the judgment hereinbefore provided for against 
such owner,”’ contemplates a judgment for the enforce- 
ment of the lien, and when that is not rendered there 
can be no personal judgment in the same action against 
the contractor, under this statute. 2. Such a judg- 
ment is not authorized by the second section of that 
act, which provides that the proceeding to enforce the 
lien is by a civil action ina court of record, commenced 
by the service of a summons, and governed, in respect 
to the rules of pleading, the mode of trial, and the 
form of judgment, by the rules and practice in ordi- 
nary actions for the enforcement of civil rights in 
courts of justice. Such practice was not authorized 
before the Code. Dunkley v. Van Buren, 3Johns. Ch. 
330. Section 167 of the Code impliedly prohibits the 
union of a cause of action for the enforcement of a 
lien, with a cause of action for the recovery of a debt, 
except in the case of a bond and mortgage. Glacius 
v. Black, 50 N. Y. 145, distinguished. Judgment re- 
versed. Burroughs v. Tostevan. Opinion by An- 
drews, J. 

(Decided Jan. 21, 1879.] 


STATUTE OF FRAUDS — PROMISE TO PAY DEBT OF 
ANOTHER.— Defendant had agreed with A to take his 
saw-mill, work up the logs, sell the same, and after 
paying the running expenses, apply the proceeds to 
the payment of certain debts and judgments against 
A, including a debt due the defendant, and one due 
the plaintiff. The agreement further provided that 
defendant, in case of any sale of logs or millon judg- 
ment, was to buy them in order to carry out the in- 
tent of the agreement, but that he was only to pay 
the claims from the proceeds of the lumber. The 
plaintiff, whose claim against A arose from services in 
the mill, was requested by the defendant to continue 
working in the mill, and defendant orally promised 
him if he would do so to pay him $1,000 on account 
of his claim against A ina few days. The plaintiff 
agreed to do this, and continued working. The $1,000 
not being paid, he brought this action to recover it, 
before the lumber was worked up. Held, that the ac- 
tion could not be maintained, the defendant’s under- 
taking being within the statute of frauds. The plain- 
tiff's agreement to work did not furnish a considera- 
tion for defendant’s promise to pay A’sdebt. Pfeiffer 
v. Adler, 87 N. ¥. 164. The agreement imposed no 
personal liability on defendant to pay A’s debts; his 
liability was only to account to creditors for sales of 
the manufactured lumber. ‘The placing of the prop- 
erty in defendant’s hands to pay this debt did not 
give the plaintiff any right except for an accounting 
and for his share of the proceeds of sales of the prop- 
erty thus ascertained. Ardern v. Rowney,5 Esp. 254; 
Mallory. Gillett, 21. N. Y. 412; Fullam v. Adams, 37 
Vt. 391, distinguished. The only duty defendant 
owed plaintiff was to convert the property and apply 
the proceeds. His waiver of the delay and absolute 
promise to pay was void, because not in writing, and 
not founded on any new or independent considera- 
tion. Young v. French, 35 Wis. 111, distinguished. 
Judgment absolute for defendant. Belknap v. Ben- 
der. Opinion by Earl, J. 

[Decided Dec. 10, 1878.] 


EVIDENCE—RECITALS IN DEED.—Recitals in a deed 


have no more force against third persons not parties 
toit than is given to them by positive law. There- 
fore, under the United States internal revenue laws, 
a deed executed by a collector of internal revenue is 
prima facie evidence of the estate purchased; for 
whose tax the same was sold; the name of the pur- 
chaser; and the price paid; and of nothing more. 
These recitals do not show any right in the govern- 
ment to sell the property; and in an action claiming 
title under such a deed there must be extrinsic evidence 
of notice and demand of the tax, of neglect and refusal 
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to pay, of a failure to find persona] property, and of 
notice of seizure of real estate. Williams rv. Peyton, 
4 Wheat. 77; Mahew v. Davis, 4 McLean, 213; Jack- 
son v. Shepard, 7 Cow. 88; Colman v. Shattuck, 52 N. 

. 348, distinguished. So, in an action to remove a 
cloud upon title, where the plaintiff to prove her own 
title relied solely upon such adeed, held, that she must 
fail. Judgment reversed. Brown v. Goodwin, Opin- 
ion by Folger, J. 

[Decided Dec. 10, 1878.] 

CRIMINAL LAW—RIGHT TO JURY TRIAL BEFORE 
POLICE JusTICeE.—By the terms of the charter of the 
village of Port Jervis, the police justice possesses all 
the jurisdiction, powers and authority of justices of 
the peace of the town in which said village is situated, 
and is subject to the same requirements, duties, 
and liabilities, and the charter then adds that ‘* he 
shall have jurisdiction to hear and determine all cases 
arising under the charter, by-laws, or ordinances of 
said village.”’ Held, that jurisdiction in the last class 
of cases must be exercised in the same manner as in 
cases tried before justices of the peace, and that this 
language does not confer exclusive jurisdiction on the 
magistrate alone where a jury isdemanded. To indi- 
cate a purpose to dispense with the right of trial by 
jury requires express and clear language on the part 
of the Legislature. The power to hear and determine 
must be construed, not literally, but with reference to 
the occasion and subject-matter. The police justice 
must administer justice in the mode prescribed for 
justices of the peace. Therefore, in an action before 
such police justice for a violation of a village ordin- 
ance, the defendant is entitled to a trial by jury, if he 
demands it. Judgmentaffirmed. People ex rel. Dar- 
gin v. Cox, Police Justice. Opinion by Church, C. J. 
[Decided Jan. 21, 1879.] 

DEDICATION OF HIGHWAY—QUESTION OF FACT.— 
Whether a particular place has become a highway by 
dedication or prescription is a question of fact, and 
where there is evidence to support a finding that the 
locality of an accident was in a public highway, the 
finding was not disturbed. Judgment affirmed. Mce- 
Carthy v. Lake Shore, etc., Railway Co. Opinion per 
Curiam. 

[Decided Jan. 21, 1879.] 

MUNICIPAL CORPORATION.— LIABILITY FOR DAM- 
AGE CAUSED BY RAISING GRADE OF STREET; SUR- 
FACE WATER.— Where a municipal corporation raises 
the grade of a street, it is not liable to an adjoining 
lot owner for damage thereafter occurring to his land 
by the fall of rain water, in the absence of allegations 
and proof that the act of the corporation caused an 
injury which did not before exist. In the perform- 
ance of such an act the corporation is not bound to 
construct embankments and sewers to carry of the 
surface water, unless the alteration of the grade cre- 
ates an overflow which did not exist before the alter- 
ation, or increases one that did. Wilson v. Mayor, 1 
Denio, 595; Mills v. City of Brooklyn, 82 N. Y. 489; 
Kavanagh v. City of Brooklyn, 38 Barb. 252; Byrnes 
wv. City of Cohoes, 67 N. Y. 204; Bastable v. City of 
Syracuse, 8 Hun, 587; Nevins v. Peoria, 41 [ll 502; 
City of Aurora y. Gillette, 56id. 152; Same v. Reed, 57 
id. 29; City of Jacksonville v. Lambert, 62 id. 519, dis- 
tinguished, and some dicta in the Lilinois case disap- 
proved. A municipality has the same right to fill up 
and raise a street as the owner of acity lot has to fill 
and improve his lot; the letter is not bound for his 
neighbor's protection to collect the surface water 
which falls upon his lot, and lead it into a sewer. 
Vanderwiele v. Taylor, 65 N. Y. 341; Gannon v. Harg- 
adorn, 10 Allen, 106. The municipality has an abso- 
lute discretion whether at any particular point it will 
build a sewer, and what water it will conduct into an 
existing sewer, and what drains it will connect there- 
with. Judgment affirmed. Lynch v. Mayorof N. Y. 
Opinion by Earl, J. 

[Decided January 21, 1879.] 

MUNICIPAL CORPORATION —ALTERATION OF STREET 
BY NARROWING. — Under a clause in a city charter 
granting power to “ascertain, designate, establish, 
widen, or alter’’ streets, the common council have no 
right permanently, to narrow a street already estab- 
lished, by giving permission to a citizen to build a 














wall within the established bounds of the street. Such 
a right can be conferred only by express enactment of 
the Legislature. Lackland y. R. R. Co., 31 Mo. 180; 
State .. Mobile, 5 Port. (Ala.) 279; Att’y-Gen’l y, 
Hieishon, 18 N. J. Eq. 410. Such an occupancy is not 
valid as a license would be between private persons, 
An entry under such a permission cannot ripen into 
an adverse possession, although continued for more 
than twenty years. Walker y. Caywood, 31 N. Y. 51; 
(ittaning Academy v. Brown, 41 Pa. St. 270; Mills ». 
diall, 9 Wend. 815; Milhau ». Sharp, 27 N. Y. 611, 
622. ‘Lue defendant's duties as commissioner of high- 
ways iffer in regard to the control of the street from 
its rights as a mere proprietor of property; those du- 
ties are to some extent governmental, and the public 
cannot be barred by their neglect. So, where the de- 
fendant, by resolution of its common council, gave 
permission to the plaintiff to inclose for his own con- 
venience a portion of one of its public streets, for an 
indefinite time, and the plaintiff under such resolu- 
tion entered upon the street and made the inclosure, 
and continued the same for more than twenty years, 
and subsequently the common council revoked such 
resolution and directed the removal of the encroach- 
ment, held, that its action was valid, and that an in- 
junction would not issue restraining it from carrying 
its resolution into effeet. Judgment reversed. St. 
Vineent Female Orphan Asylum vy. City of Troy. Opin- 
ion per Curiam. 

[Decided Jan. 28, 1879.] 


—_———__————__— 


STATES SUPREME COURT 
ABSTRACT. 


UNITED 





OCTOBER TERM, 1878. 

ee SUITS BY ASSIGNEE IN STATE 

J courts.— The authority of an assignee in bank- 
ruptcy, as it existed before the Revised Statutes, to 
bring a suit ina State court, whenever those courts 
are invested with appropriate jurisdiction suited to the 
nature of the case (Claflin v. Housman, 93 U.S. 143), 
was not taken away by the Revised Statutes so far as 
relates to suits begun before their adoption, as section 
5597 provides that the repeal of the acts embraced in 
the revision should not affect any suit or proceeding 
had or commenced in any civil cause before the repeal. 
Wilson v. Goodrich. Opinion by Waite, C. J. 

CONTRACTS WITH FEDERAL OFFICERS : LEASE TO 
THE UNITED STATES.— On the 6th of June, 1873, an 
indenture of lease was executed by the appellant to 
the United States, whereby the former leased to the 
United States the premises described in the petition 
for the term of three years from and after June 5, 
1873, with the privileges to the lessces of a renewal of 
the term for the further period of two years, at and 
forthe annual rent, during the said term and subse- 
quent renewal thereof, of four thousand two hundred 
dollars. The lease was made subject to an appropria- 
tion by Congress for the payment of the stipulated 
rental, and it provided ‘that no payment shall be 
made” to the lessor **on account of such rental until 
such an appropriation shall become available.’’ The 
premises were leased and used by the Post-office De- 
partment, and the rent for the first two years was 
appropriated by Congress aud paid; but for the third 
year Congress appropriated therefor only $1,300, and 
appellant sued for the balance. To the second appro- 
priation was the following clause: ‘* that hereafter no 
contract shall be made for the rent of any building, or 
part of any building, in Washington, not now in use 
by the government, to be used for the purposes of the 
government, until an appropriation therefor shall have 
been made in terms by Congress.” Held (Miller, 
Strong, Field and Harlan, JJ., dissenting), that the 
plaintiff could only recover the amount appropriated 
for the third year. ‘‘Public officers, in such a case, hav- 
ing no funds in the treasury, and being without au- 
thority to bind the United States, can only agree to 
pay the stipulated rental provided the money is appro- 
priated by Congress, and if the lessor, voluntarily and 
without any misrepresentation or deception, enters 
into a lease on those terms, he must rely upon the jus- 
tice of Congress; nor do the circumstances in this 
case disclose any hardship, as the appellants vore sea- 
sonably notified that they would not be paid for the 
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third year any greater rent than the sum appropriated 
for the purpose. Churehward v. The Queen, Law 
Rep., 1 Q. B. 199.” Bradley, appellant, v. U niled 
States. Opinion by Clifford, J. The dissentients 
were of opinion that the two annual appropriations 
expressly for the sum due foreach year’s rent, accord- 
ing to the terms of the lease, were recognitions of the 
validity of that contract which binds the United 
States, and that the claimant was entitled to recover 
the same amount for the third year. 

JURISDICTION OVER JUDGMENTS OF STATE COURTS. 
— To give the Supreme Court jurisdiction under sec- 
tion 709, Revised Statutes, it is not only necessary 
that some one of the questions mentioned in the sec- 
tion should exist on the record, but that the decision 
was controllingin the disposition of the cause. Wil- 
liams v. Oliver, 12 How. 124; Klinger v. Missouri, 13 
Wall. 263. It is not enough fora record to show that 
a Federal question was argued or presented to that 
court for decision. It must appear that its decision 
was necessary to the determination of the cause, and 
that it actually was decided, or that the judgment as 
rendered could not have been given without deciding 
it. State ex rel. Citizens’ Bank v. Board of Liquidation. 
Opinion by Waite, C. J. 

MUNICIPAL ASSESSMENTS: RATIFICATION OF.—On 
complaint by abutters upon a street in Washington to 
have an assessment for betterments declared void and 
its collection enjoined, on the ground that the board of 
public works, under whose authority the betterments 
were made, were not empowered by law to make them, 
that there was no law authorizing them,and that the as- 
sessments were irregularly made. Jeld, that the acts 
of Congress and of the District Legislature passed 
since the making of the improvements and of the 
assessment were sufficient to ratify and confirm them. 
Conceding that the board of public works had no au- 
thority to do the work that was done at the time 
when it was done, and consequently no authority to 
make an assessment of a part of its cost upon the 
complainant’s property, or to assess in the manner in 
which the assessment was made, the concession would 
not dispose of the case, or establish that the complain- 
ants have aright to the equitable relief for which they 
pray. “If Congress or the Legislative Assembly had 
power to commit to the board the duty of making 
the improvements, and the power to prescribe that 
the assessments should be made in the manner in 
which they were made, they had power to ratify the 
acts which they might have authorized. And the rat- 
ification, if made, was equivalent to an original au- 
thority, according to the maxim ‘“ omnis ratio habitio 
retro trahitur, et mandato priori equi paratur.”” Under 
the Constitution, Congress had power to exercise ex- 
clusive legislation in all cases whatsoever over the 
District, and this includes the power of taxation. 
Cohen v. Virginia, 6 Wheat. 224. Congress may legis- 
late within the District, respecting the people and 
property therein, as may the Legislature of any State 
over any of its subordinate municipalities. It may, 
therefore, cure irregularities, and confirm proceed- 
ings which without the confirmation would be void, 
because unauthorized, provided such confirmation 
does not interfere with intervening rights. Judge 
Cooley, in view of the authorities, asserts the follow- 
ing rule: “If the thing wanting, or which failed to be 
done, and which constitutes the defect in the proceed- 
ing, is something the necessity for which the Legisla- 
ture might have dispensed with by prior statute, then 
itis not beyond the power of the Legislature to dis- 
pense with it by subsequent statute. And if the 
irregularity consists in doing some act, or in the mode 
or manner of doing some act, which the Legislature 
might have made immaterial by prior law, it is equally 
competent to make the same immaterial by a subse- 
quent law.’ Cooley’s Const. Limitations, 371. This 
rule, we think, is accurately stated.’’ Mallingly v. Dis- 
trict of Columbia. Opinion by Strong, J. 


TAX SALE—CERTIFICATE UNDER ACT OF FEBRUARY 
3, 1863.— A commissioners’ tax sale certificate, under 
the U. S. Statutes of August 5, 1861, June 7, 1862, and 
Feb. 6, 1863, which provide for a levy and collection 
of a direct tax, etc., is prima fucie evidence not merely 
of the regularity of the sale, but also of its validity 
and of the title of the purchaser, and it can only be 
affected as evidence of the regularity and validity of 








the sale by establishing the fact that the property wag 
not subject to taxes, or that the taxes had been paid 
previous to the sale, or that the property had been re- 
deemed. It is therefore admissible as evidence of 
title, although it does not show onits face that the 
proceedings prior to the sale and requisite to its valid- 
ity have been taken, or are regular. The act makes 
the certificate of sale evidence that the title acquired 
by the purchaser under the sale was a valid one, as- 
sailable only by proof of one or the other of three 
foregoing things. De Treville v. Smalls. Opinion by 
Strong, J. 


2. SALE TO UNITED STATES.— A sale under said 
statutes may be to the United States as well as to indi- 
viduals, and a tax certificate of a sale to the United 
States is valid. Cooley v. O’Connor, 12 Wall. 391. Ib. 


CONSTITUTIONALITY OF STATUTES FOR DIRECT TAX. 
— The objection was made to the validity of a certifi- 
cate of tax sale under said statute on the ground that 
the acts of Congress were unconstitutional, because 
the amount of the direct taxes apportioned to the 
State of South Carolina was increased by the addition 
thereto of a penalty of fifty per cert, and, therefore, 
was not in proportion to the census or enumeration 
directed to be taken by the 2d section of the Ist arti- 
cle of the Constitution. Held. that the assignment 
rested upon a mistaken construction of the acts of 
Congress. It is true that direct taxes must be appor- 
tioned among the several States according to the pop- 
ulation. Theacts of August 5, 1861, June 7, 1862, and 
February 6, 1863, did so apportion the tax. The fifty 
per cent penalty was no part of it The act of Con- 
gress of 1861, which levied the tax, provided for no 
penalty, except for failure to pay it when it was due, 
and the penalty charged by the acts of 1862 and 1863 
was also for default of voluntary payment in due 
time. A careful reading of the acts makes this very 
plain. Throughout a distinction is made between the 
tax and the added penalty. It is recognized in the 
first section of the act of 1862, inthe second, and in 
the third, as well aselsewhere. By the 3d section the 
owner of the lots or parcels of land was allowed to 
pay the tax charged thereon (not the tax and penalty) 
and take a certificate of payment, by virtue whereof 
the lands would be discharged. It cannot, therefore, 
be maintained that the tax was in conflict with the 
Constitution. Ib. 








———__>—__—_— 
NEW HAMPSHIRE SUPREME COURT 
ABSTRACT. 


geomet DOMAIN — DAMAGES: PUBLIC GRANT: 
LIMITATION OF.—In an action for damages for in- 
juries to plaintiff's riparian land, caused by defendant’s 
dams and improvements ina navigable river, the defend- 
ant set up the defense that the authority conferred by 
their charter to make improvements of the river 
within a certain location upon payment of damages to 
owners of property injured thereby, was a guaranty of 
immunity against liability for any injury, occasioned 
by means of the improvements thus authorized to 
property outside the prescribed location, as was the 
plaintiff's. Held, that the defense was not tenable. 
The terms of the charter in this respect are restrictive 
as to the locality of the improvements authorized. 
See 54 N. H. 546. Compensation for damages to prop- 
erty, injuriously affected within the location by means 
of these improvements, is particularly prescribed; but 
it cannot be inferred that the Legislature, granting the 
power to take or injure the property of A within the 
location upon payment of compensation, intended to 
confer the right to take or injure the property of B out- 
side the location, upon any different and more liberal 
considerations. Whether any different rules of con- 
struction should be adopted with respect to public and 
private grants (the intention of the grantor being, inei- 
ther case, the thing to be ascertained, and the governing 
principle of coustruction in both cases), it may certainly 
be declared that a grant of this characteris not to be 
enlarged by unnecessary construction. The grant of the 
king passes nothing by implication. The Case of 
Banne River, Davies, 149 (Dublin, 1674), citing 2 ra 4 
VII, 13; Duke of Somerset v. Fogwell, 5 B. & C. 
The rule, thus promulgated in England four hundred 
years ago, applies in this country to all grants from 
the State. Potter’s Dwarris, 257; Cooley’s Const. Lim., 
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§§ 468, 469; La Plaisance Bay Harbor Co. v. City of 
Monroe, Walker’s Ch. 155; McManus v. Carmichael, 3 
Iowa, 1; The People v. The Canal Appraisers, 33 N. Y. 
461; Van Horne v. Dorrance, 2 Dal. 316; Charles River 
Bridge v. Warren Bridge, 11 Pet. 545. Thompson v. 
River Co. Opinion by Foster, J. 


NAVIGABLE STREAMS—WHAT ARE: INJURY TO AD- 
“ JOUNING LANDS IN USsING.—Action of trespass quare 
clausum in that while defendant was engaged 
in driving logs down Clear Stream (which had 
been used in the spring in times of freshet and 
high water more or less during the last thirty- 
five years for the purpose of driving logs) a jam 
formed on plaintiff's premises causing some two hun- 
dred logs to run out and lodge upon his meadow, re- 
sulting in injury thereto. There was some evidence 
that the injury was caused by the defendant’s im- 
proper use of the stream in discharging extraordinary 
quantities of water from adam above. Held, that the 
stream was navigable, and the defendant not liable 
unless he improperly used the stream. Any stream 
capable of being generally and commonly useful for 
some purpose of trade, and the transportation of 
property, whether by steamers, or sailing vessels, or 
oar- boats, or rafts, is a public stream. The facts found 
by the referee show that Clear Stream is naturally ca- 
pable of floating logs at some times every year, and to 
a considerable extent,and that it is reasonably and 
substantially useful to the public for that kind of 
navigation. It is therefore a public highway. Lord 
Hale’s De Jure Maris, cap. I, I, 111; Royal Fishery 
in the River Banne, Davies, 1449; Angell on Highways, 
§§ 53-75; Hall on the Seashore, 4-14; Wadsworth v. 
Smith, 2 Fairf. 278; Brown v. Chadbourne, 31 Me. 9; 
Moore v. Sanborne, 2 Mich. 519; Rowe v. Granite 
Bridge Corp., 21 Pick. 344; The Montello, 20 Wall. 430, 
442; Thompson ». Androscoggin Co., 54 N. H. 545, 548, 
549. The defendants, therefore, had the right to use 
the stream in a reasonable and proper manner for 
floating their logs. What is a reasonable use must de- 
pend upon a variety of conditions. The evidence 
concerning the manner of the use of the dams was 
properly received. But if the logs were cast upon the 
shore not by reason of an improper use of the stream, 
but by accident and without any fault of the de- 
fendants, they are not responsible at common law for 
the damage thus occasioned. And the right of the 
public and of the defendants to the use of this stream 
for the purpose of floating their logs, involves the 
right of going upon the land of riparian owners for 
the purpose of reclaiming the logs that may have been 
washed ashore. Such incidental necessity neither en- 
larges nor diminishes the natural capacity of the 
stream, in a legal sense, nor in uny way affects its pub- 
lic character. This right of pursuit and reclamation 
rests upon the same natural right as that which per- 
mits the owner of cattle to pursue into an adjoining 
field and recover his beasts straying from the high- 
way; but in the pursuit and recovery of his cattle or 
his logs, the owner must do no unnecessary damage, 
and is responsible for any excess or abuse of his right. 
This right of reclaiming stranded logs is a a common 
law right, a natural right, incident to the right of 
navigation. Hall on the Sea Shore, 43; Phear on 
Rights of Water, 52; Mayor of Colchester v. Brooke 
7 Ad. & E1.339; Katonv. The B. C. & M. Railroad, 51 N. 
H. 504, 530; Brown v. Collins, 53 id. 442, 449; Thomp- 
son v. Androscoggin Co., 54 id. 545, 558; Treat v. 
Lord, 42 Me. 563; Rogers v. Judd, 5 Vt. 223; Forster 
v. Juniata Bridge Co., 16 Penn, St. 393, Carter vy. Thurs- 
ton. Opinion by Foster, J. 


——__¢—___. 


SUPREME JUDICIAL COURT OF MASSA- 
CHUSETTS ABSTRACT. 





MINENT ‘DOMAIN — DAMAGES TO WHOM As- 

SESSED: MORTGAGOR AND MORTGAGEE. — When 
land is taken fora public purpose, the damages for 
the taking are to be assessed to the owuer of the 
equity of redemption without regard to the question 
whether or not there are mortgages upon it. Thus, 
where A was the owner of land in the city of Boston, 
on which B had a mortgage not due, and the city 
ordered the grade thereof to be raised and caused it 
to be raised (A refusing), and A elected to surrender 











the land to the city in pursuance of the statute, rather 
than pay the assessment for the grading, and B con- 
sented to the surrender without prejudice to his 
rights as mortgagee, it was held that B was not a 
proper party to proceedings to assess the damages or 
sum to be paid for such surrender. A mortgagee notin 
possession has no claim for compensation for injury to 
the land when lawfully used by any party. A mort- 
gagee thus out of possession cannot be assessed for 
the improvements, nor does the statute recognize in 
him any estate in the land which hecan surrender. A 
mortgagor and mortgagee have no joint inferest in 
lands as against third persons; nor have they distinct 
interests. Their estates are identical. As to the rest 
of the world, except the mortgagee, the entire estate 
is in the owner of the equity of redemption, but 
as between him and the mortagee the latter is the 
owner, not of another, but of the same estate. Hav- 
ing no joint interest, they cannot join or be joined in 
an application to assess the damages for the taking; 
nor can they surrender severally. In case of mort- 
gagor and mortgagee, the owner of the equity is the 
ouly person entitled to surrender, though there may 
be one or many mortgagees of the same estate. See 
Ballard v. Ballard Vale Co., 5 Gray, 468; Paine v. 
Woods, 105 Mass. 160. In equity, the damages assessed 
to the ownerof the land would be deemed to be land, 
and the mortgagee could follow such assessed dama- 
ges and have the same applied to the payment of his 
mortgage. Pond v. Eddy, 113 Mass. 149. The meas- 
ure of damagesis not necessarily the same as between 
the respondent (the city) and the mortgagor and the 
respondent and the mortgagee. The mortgagee has 
equal knowledge with the mortgagor of the taking; he 
may protect all his rights; he may by proper proceed- 
ings follow the money into the hands of the mortagor, 
or he may prevent it from going into his hands. Of 
course the burden will be upon him, as it should be, to 
show to what extent he hasa claim upon the funds; 
and that question would then be litigated between the 
parties in interest, and not at the cost of a third party 
who has no interest init. Farnsworth v. City of Bos- 
ton. Opinion by Lord, J. 

EMINENT DOMAIN — BENEFITS. — Upon the assess- 
ment of damages occasioned by the widening of a 
street, it was ruled that ** the benefit to be deducted 
must be a benefit which is direct and special to the es- 
tate of the complainant, and not a general benefit 
shared by his estate in common with other estates in 
the vicinity and in common with other estates abut- 
ting upon the same street, no part of which have been 
taken for the widening, and this benefit may be direct 
and special although other estates upon the same street 
similarly situated were similarly benefited.’’ The re- 
spondents (the municipality) contended that this was 
aruling to the effect that the jury should not set off 
any benefit shared by the petitioner's estate in com- 
mon with other estates abutting upon the same street, 
no part of which had been taken for the widening. 
Held, that such was not its fair construction. The 
instruction was dealing with the * general’’ benefits 
which are not the subject of set-off. If they are gen- 
eral benefits they are not tobe set off, although they 
are shared in common with other estates upon the 
same street. If they are peculiar and special benefits, 
they muy be set off though similar benefits accrue to 
other estates on the same street. Hilbourne ». Suf- 
folk, 120 Mass. 393; Parks Hampden, 120 id. 395. 
That this was the meaning of the instruction is made 
plain by its last clause, that the “benefit may be di- 
rect and special although other estates upon the same 
street similarly situated were similarly benefited.” 
The instruction therefore was substantially in accord- 
ance with the first instruction requested by the re- 
spondents, and they have no ground of complaint. 
a v. Inhabitants of Plymouth. Opinion by Mor- 
ton, J. 

—____-+>___—_—- 


RECENT BANKRUPTCY DECISIONS. 


OLUNTARY BANKRUPTCY: JornDER OF PAR- 
TIES: WHO MAY COMPEL. — Where proceedings 

in voluntary bankruptcy are institued by a partner- 
ship firm, and some of the partners refuse to join 
therein, creditors cannot compel them to become par- 
Recalcitrant partners can alone be forced to 


ties. 
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become parties to proceedings of this character upon 
the application of the petitioning partners. The omis- 
sion of the petitioning partners to join their co- 
partners does not affect the rights of creditors against 
those partners not parties to the proceedings. ‘The 
law leaves the creditors in the possession of all the 
remedies against partners who are not joined which 
they had before. If the petitioning bankrupt part- 
ners withhold in their petition the names of any of 
their copartners, they may thereby defeat their ap- 
plication for a discharge, but it is not incumbent upon 
any of their creditors to supply the omission, nor can 
they do so, because, in voluntary bankruptcy, the law 
rovides for a proceeding, in invitwm, against new 
joining parties, only upon the promotion of their pe- 
titioning associates. U. S. Dist. Ct., W. D. Penn. 
Citizens’ Nat. Bank v. Cass. Opinion by McKenna, J. 


EXEMPTION: WATCH.—To a commercial man a 
watch of the value of $25.00 may be properly allowed 


as a ‘necessary’? under Revised Statutes, sec. 5045. 
Under this clause the late Judge McDonald, of the 
District of Indiana, held in re Thiell, 4 Biss. 241, that a 
cheap watch might be included, but the same learned 
judge held in ve Cobb, 1 N. B. R. 414, that mere arti- 
cles of luxury and ornament, such as watches, pianos 
and the like, should not be allowed. Inve Graham, 2 
Biss. 449, Hopkins, J., refused to allow watches, but this 
and other similar cases turn on the question whether 
the watch was simply a necessity or a luxury. This 
question is to be determined not solely by appraise- 
ment, but also by attendant circumstances. In Leavitt 
v. Metcalf, 2 Vt. 342, ‘‘ one brass time-piece’’ was held 
exempt under a statute exempting ‘‘ articles of house- 
hold furniture as may be necessary for upholding 
life.” In Garritt v. Patchin, 29 Vt. 248, it was said the 
term ‘“ necessaries ’’ means * that which is convenient 
or useful—which a man procures for his own personal 
use, unless extravagant.’’ And see Montague v. Rich- 
ardson, 24 Conn. 338, which cites McCullough y. Mary- 
land, 4 Wheat. 316; Davlin v. Stone, 4 Cush. 359, which 
says ‘“‘the articles may be of that plain and cheap 
character which, while not indispensable, are to be re- 
garded amongst the necessaries of life, as contradis- 
tinguished from luxuries.’’ See, also, Willson y. El- 
lis, 1 Denio, 462, and re Thornton, 2 N. B. R. 189. Jan. 
11,1879. U. S. Dist. Ct., W.D. Penn. In re Steele. 
Opinion by Hammond, J. (Cent. L. J.) 


———___¢—__ 


COURT OF APPEALS DECISIONS. 


ECISIONS in the following cases were handed 
down, Tuesday, Feb. 4th, 1879: 

Hennequin v. Clews. Calendar No. 68. 
affirmed. Opinion by Andrews, J. In re Petition 
of Burmeister. No. 341. Order of General Term re- 
versed, and order of Special Term affirmed. Opinion 
by Church, C. J. Norris v. De Wolf. No. 64. Judg- 
ment affirmed. No opinion. O’ Hagan v. Dillon. No. 
%. Judgment reversed and new trial ordered. Opin- 
ion per Curiam.——People ex rel. Ennis v. Schroeder. 
No. 52. Order affirmed. Opinion by Miller, J.— 
Potier v. Cornell. No. 27. Judgment reversed and 
new trialordered. Opinion by Rapallo, J.—Rae v. 
Beach. No. 70. Judgment affirmed. Opinion by 
Miller, J. 


Judgment 








—————@o>——_ 
NEW BOOKS AND NEW EDITIONS. 


DRONE ON COPYRIGHT. 


A Treatise on the Law of Property in Intellectual Productions 
in Great Britain and the United States, embracing Copy- 
right in works of Literature and Art, and Playright in 
Dramatic and Musical Compositions. By Eaton 8. Drone. 
Boston: Little, Brown & Company 1879. 

‘VY HE rules governing copyright are among the most 
difficult and uncertain of any the practitioner is 

liable to meet with, and any work that will aid in their 

elucidation will be welcomed by those of the profes- 
sion who are interested in this branch of the law. The 

English statutes, which are in a considerable degree 

made the basis of the American, extend over a cen- 

tury and a half, and it is said that there are now in 





force not less than fourteen acts passed at various 
times from 1735 to 1875. Many of these acts are in 
loose, ambiguous language, with incongruous and 
meaningless clauses, and many points are left in doubt 
for judicial determination. ‘the American statutes 
are better, but being in many instances mere copies of 
the English, include their defects. The decisions re- 
sulting from these statutes are necessarily inharmoni- 
ous, and the deduction of any certain principles gov- 
erning them is necessarily very difficult and some- 
times, perhaps, not possible. The author of the pres- 
ent treatise appears, however, to have accomplished 
all that is possible in bringing order out of the mass of 
materials he has undertaken to work upon, and to have 
laid down, so far as they are established, the rules 
which now govern the subject of copyright. Where 
the courts have passed upon the statutes he has neces- 
sarily given their construction, however erroneous he 
may deem such construction to be. But he has not 
let the doctrine laid down go unquestioned when be- 
lieved by him to be wrong, but gives his opinion and 
the reasons therefor, leaving the reader to judge which 
conclusion isright. Where he discusses questions that 
the courts have not passed upon he makes prominent 
the fact that the lawis yet subject to judicial deter- 
mination. In this way the reader is possessed of the 
result of the author’s investigations as well as the 
statute and case law in existence. 

The author has done his work well, and while those 
who have occasion to consult his treatise will probably 
not agree with him on every point where his own views 
are given, they cannot fail to derive assistance from a 
consideration of those views. The mechanical execu- 
tion of the book is in the best style. 

We shall notice this work at length hereafter. 


Tue BANKERS’ ALMANAC AND REGISTER. 


The Bankers’ Almanac and Register for 1879. _Twenty-ninth 
Annual Volume. Edited by Benjamin Homans: New 
York, Bankers’ Magazine. 

The Bankers’ Almanac long ago became a recognized 
institution among bankers and business men, and its ac. 
curate and varied information deserves its success. The 
present number contains full lists of the National banks, 
State banks, and private bankers in every city and town 
in the United States, the president, cashier, and cap- 
ital of each bank and the New York correspondent; of 
the savings banks and trust and deposit companies; 
the banks and bankers of Canada and of the principal 
cities of Europe, a summary of the interest laws, the 
laws as to grace, statute of limitations, insolvency, 
and assiguments in each of the States, and much 
other valuable information. 


Tue Iowa Diaesst, VOL. III. 


Digest of the Decisions of the Supreme Court of Iowa, from 
the 35th to the 46th Iowa pagers, inclusive, being in con- 
tinuance of volumes Iand II, by Withrow & Stiles. oy 
Edward H. Stiles, late Reporter of the Court. Vol, Il, 
Des Moines: Mills & Co. 1879. 

The notion is prevalent that the maker of a digest 
is ‘‘only a collector of other peoples’ stuff,” and 
entitled to little praise, however well he does his 
work. But we venture to say, after some observation, 
and not alittle experience, that it is much easier to 
construct the average treatise than the average digest, 
and that the man who can make a thoroughly good 
digest is not only a thoroughly good lawyer but a 
thoroughly good author as well. It is vastly more 
difficult than to report well, for the digester must 
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not only clearly and accurately report the cases, but he 


must accurately arrange them as well—a matter of the 
first importance and of the greatest difficulty. Most 
cases drop naturally into their places, but there is al- 
ways a goodly number of cases on the bound- 
ary—neither the one thing nor the other to the 
superficial observer —and to rightly classify ‘and ar- 
range these is the test of a digester’s ability and of 
the value of his work. 

Mr. Stiles makes an excellent digest. The first two 
volumes of the Iowa digest were in the main the work 
of his hands. The experience therein gained has 
helped him in the preparation of this supplement, and 
we see nothing in it not good. It covers but twelve 
volumes, but it does that thoroughly. 

- 


NOTES. 








MONG the recent announcements of Little, Brown 
&Co. isanew (the seventh) edition of Taylor's 
admirable treatise on Landlord and Tenant, also 
Heard’s Criminal Law, « practical treatise on the 
authority and duties of trial justices, district, po- 
lice and municipal courts, in criminal cases, by 
Franklin Fiske Heard, one of the editors of Bennett 
& Heard’s Leading Criminal Cases. This work is more 
especially designed for the Massachusetts practice, but 
criminal law and criminal procedure the country over 
are so uniform that the work will be of general value. 
A thoroughly good work on criminal procedure for all 
latitudes, that shall assume nothing as to the knowl- 
edge of the reader, but teach him every thing there is 
of the procedure, is needed and will well reward the 
author.——Baker, Voorhis & Co. have in press the 
second volume of Abbott's Digest of the Law of 
Corporations giving the decisions since 1869; also new 
editions of Sedgwick on Damages, Daniels on Nego- 
tiable Instruments, and Green’s Brice’s Ultra Vires, 
as well as Abbott's Trial Evidence, a book that will 
be warmly welcomed. This house has recently pub- 
lished 8 Benedict and has in press 14 Blatchford. 
The 7lst New York Reports has been issued, price 48 
cents. —The Weslern Jurist has been enlarged and 
greatly improved in appearance. The Missouri Su- 
preme Court docket is burdened with 980 cases, and a 
commission is proposed.——Mr. Richard H. Dana, 
who has just died at the age of ninety-one, was a son 
of Chief Justice Dana, of Massachusetts, and was 
himself admitted to the bar nearly seventy years ago. 
—Mr. Edward Dexter has retired from the office of 
clerk of the United States District Court for Massa- 
chusetts and been succeeded by Mr. Clement H. Hill. 











M. Grévy, the new President of France, read law in 
Paris and achieved distinction in defending govern- 
ment prosecutions. After the coup d’etat of Decem- 
ber, 1871, he devoted himself entirely to the practice 
of his profession, and in 1868 became batonnier of the 
Order of Advocates. M. Gambetta, the new Presi- 
dent of the Deputies, is also a lawyer by education, 
having been called to the Paris bar in 1859, and won 
his first glory as the counsel for the aged apostle of 
freedom, Delescluse, editor of the Réveil, when prose- 
cuted by the government. While the disciple of the 
Common law is naturally conservative, he has ever 
been fcremost where human liberty was to be de- 
fended or human rights to be regained. But the student 
of the Civil law seems naturally to become a radical 
and to engage in revolution as a matter of pleasure, 





and naturally enough the whole line of French radi- 
cals and revolutionists from Robespierre down have 
been members of the Paris bar. 


The Legislature of this State has not yet been a suffi- 
cient time in session to produce any very interesting 
results. The general bills passed are the usual act for 
extending the time for the collection of taxes and an 
act to provide for the more complete equipment of the 
National Guard. Among the bills introduced during 
the week was one by Mr. Bandfield, forbidding any 
Justice of the Supreme Court, under pain of impeach- 
ment, to hereafter ‘‘ receive any salary, stipend, allow- 
ance, payment, or compensation of any nature, in ad- 
dition to the salary payable to said justice out of the 
treasury of the State,’ and forbidding boards of su- 
pervisors, county treasurers, comptrollers, etc., to 
make any payments on account of salary to such jus- 
tices. The true inwardness of this bill is not clear to 
us but it is evidently aimed at the New York justices 
who receive somewhere about $10,000 a year from the 
county in addition to their salaries from the State. 
There is no reason why the justices outside of the 
First Department should receive less than those inside 
of it; they are certainly not less severely worked; 
but we would much prefer to see their salaries ‘** levelled 
up” than those of the First Department “levelled 
down.” The subject of interest—so dear to the heart 
of the legislator—is before the houses in various shapes, 
among them in that of a bill to repeal the act prohibit- 
ing corporations from interposing the defense of usury, 
and that of a bill to reduce the rate to six per cent, and 
fixing the responsibility for acts of agents in taking 
**commissions,’’ ete. A bill was introduced in the 
Senate to amend chapter 238 of the Laws of 1853, rela- 
tive to disputed wills. The amendment consists in a 
provision that all persons interested or claiming an 
interest in the question may be made parties; that 
any heir or devisee may bring the action, and that the 
adjudication shall not determine nor affect the valid- 
ity of any will as to personalty. Another bill re- 
ported favorably from the Assembly judiciary com- 
mittee and committed to the committee of the whole, 
provides that upona sworn representation of a dis- 
trict attorney that the bail of the defendant in an in- 
dictment are insufficient and the defendant likely to 
escape, a Supreme Court justice or county judge may 
cause the arrest of the defendant and require him 
to give new bail or stand committed. 

Sir James Fitzjames Stephen, who has accepted the 
judgeship in the Exchequer Division of the English 
High Court of Justice, vacated by the resignation of 
Baron Cleasby, was born in March, 1829, and educated 
at Eton, King’s College, London, and Trinity College, 
Cambridge, and called to the bar at the Inner Temple 
in 1854, and went the Midland Circuit. In 1859 he was 
appointed recorder of Newark-on-Trent, which post 
he resigned in December, 1869, on being appointed to 
succeed Sir Henry Sumner Maine as Legal Member of 
the Council of the Government of India, which he 
held until April, 1872, when he returned to this coun- 
try. During his stay in India he successfully labored 
to consolidate and simplify the law, and he has been 
similarly employed since he returned home on the 
English criminal law, the elaborate scheme which he 
published a short time since being received with 
marked approval by both bench and bar. He is an 

uL. D. of London University, was created Q. C. in 

1869, and K. C. S. I. in 1877. Sir James is the author 
of a General View of the Criminal Law of England, 
1863, of a Digest of the Law of Evidence, and of a Di- 
gest of the Criminal Law. , 
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rily for publication. 


Communications on business matters should be ad- 


dressed to the publishers. 








The Albany Law Journal. 


ALBANY, FEBRUARY 15, 1879. 





CURRENT TOPICS. 





HE examination of the charges against Judge 
Blodgett has terminated, but the committee 
has not reported. The evidence as reported in the 
daily newspapers disclosed nothing especially to 
the discredit of the judge, except that he, at one 
time, borrowed a large sum of money belonging to 
a bankrupt estate, from an officer in bankruptcy,— 
one of his own appointees; but he, in answer to this, 
alleged that he was, at all times, able and willing 
to repay the money upon call, and that he did repay 
it with interest. It also appeared that the judge is 
something of a martinet and is not always amiable 
and good natured in court. To this fact it is prob- 
ably due that the charges were preferred. While 
ill nature in a judge is to be deprecated, we should 
not too confidently expect to obtain all the virtues 
for the salary paid to a district judge. 

We have always entertained a pretty good idea 
of the abilities and influence of this JouRNAL, but we 
find that we must succumb, in self esteem, to our 
contemporary, the Virginia Law Journal, which seems 
to think that it is within the province and powers 
of a law journal to ‘‘rescue from oblivion” the 
memories of great lawyers, by the publication of 
local legal biographies. Our contemporary says: “ No 
people have suffered more from the want of publi- 
cations than the people of the South. We sit idly 
by and let the people of the North, with their 
wealth and enterprise, scatter their publications to 
the winds, manufacturing public opinion, giving 
their side and their version of every thing in this 
country, making their men demigods and heroes 
when we have men all around us who are incompar- 
ably greater,” —the italics are not ours— ‘‘in our 
opinion, in every way, who have never been heard 
of at all in many instances, outside of the narrow 
limits of their own neighborhoods.” The Journal 
complains that in a recent work professing to com- 
pile the wit and humor of American lawyers, the 
only Virginian names are Patrick Henry, John 
Marshall, John Randolph and William Wirt, and 
that ‘‘ while the names of Charles O’Conor and 
David Dudley Field are the heritage of the world,” 
nobody out of Virginia knows any thing of Roane, 
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Wickham, Johnson or Allen. The desire of our 
contemporary is quite commendable, but we assure it 
then up this way we also have quite a number of 
great lawyers who have not been much heard of. 


Although our English brethren have done us the 
honor of adopting many of the ideas of our Code of 
Procedure, we think they might have done better 
by following its letter more implicitly in some de- 
tails. For example, we infer that the attorney there 
cannot issue a summons, for, in a recent number of 
The Solicitors’ Journal, we find an amusing communi- 
cation from a solicitor, who spent one hour and three 
quarters awaiting his turn to procure a summons 
from the judge’s clerks. First, he went into a line 
of fifteen or eighteen persons to procure the form of 
summons froma clerk; second, he went into another 
line of twenty or twenty-five to procure the number 
and return and entry in the list from another; third, 
he went into line with about twenty to obtain from 
the first clerk the stamp. For all this he was entitled 
to charge 3s. Evidently there isa good deal of 
unnecessary circumlocution about this. 

The English judges are subscribers to Sir Boyle 
Roach’s dictum “that no person but a bird can be in 
two places at the same time.” The Lord Chief Jus- 
tice recently remarked: “The fact is, that the judic- 
ial strength of the country is not sufficient to enable 
the judges to be in town and country at the same 
time. They cannot be absent on the winter assizes 
and also sitting here at Westminster.” It would 
seem, indeed, that the English courts are over 
weighted as well as some of our own, for the same 
judge says: ‘‘I find that the arrears in the courts 
are such as to require the constant sitting of the 
court in bane; but there are only two judges avail- 
able, and the nisi prius must be suspended for six 
weeks, though there are 850 causes entered for trial.” 
If this seems a large number to his Lordship, we 
wonder what he would say to probably three times 
that number all the time in arrears in the city of 
of New York. The Law Journal says: 

‘* We are well aware that, bothin the House of Lords and in 
the House of Commons, judges and barristers will rise in their 
places and protest against additions to the bench. But facts 
and figures seem to be too strong even for those who think that 
driving suitors away from court by infinite delayis practically 
equivalent to the trial and decision of their causes. With 300 
causes waiting to be heard, and with one Division of the Court 
of Appeal closed for seven weeks, it will require some courage 
to assert that it is not desirable to increase the number of 
judges. The policy of holding four criminal assizes in the 
legal year has fairly broken down the working power of the 
bench; and if the country still insists on that policy, it must 
take measures to remove the intolerable wrongs thereby in- 
flicted on the suitors in our civil courts.” 

Judges are sometimes astonishingly unsophisticated. 
In a recent Irish case, to an action for damages for 
breach of contract to purchase premises at auction, 
the defendant pleaded that the auction was not bona 
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fide, because several biddings were made by a “ puf- 
fer.’ Baron Fitzgerald held that he could not 
“say what is meant by the word ‘puffer,’” and 
although the same word was employed in an act of 
Parliament respecting sales by auction, yet it was 
only for the purposes of that act, and it did not fol- 
low that the pleader had used it in the same sense. 
We would recommend his lordship to send $10 and 
procure the New York Tribune, weekly newspaper, 
for five years, with which he will get a copy of 
Webster’s Unabridged Dictionary ‘‘thrown in,” or, 
if he prefers, let him consult Bouvier, and he will 
discover that there is nothing “ ambiguous ” in this 
use of the term. 


Our suspicion is aroused that codification is meet- 
ing a good deal of factious opposition in England. 
Occasionally we find in highly respectable quarters 
criticisms on the proposed Codes that indicate a dis- 
position to obstruct and find fault rather than to utter 
just strictures. For example, it is proposed to enact, 
among other things, that ‘‘every one who prevents 
or obstructs, in any manner whatever, the sending, 
conveyance or delivery of any communication by 
telegraph” shall be criminally punished. This does 
not seem unreasonable or obscure, and yet, so 
respectable an authority as The Law Journal re- 
marks upon it, that “‘a merchant who first sends a 
telegram and then stops it before it reaches the 
telegraph office,” is liable in punishment under this 
provision. The earliest volumes of our Howard’s 
Practice Reports contain the only parallel to such 
legal construction as this. We would willingly 
bequeath them to our valued contemporary. 








One of the stock subjects of animadversion in the 
current newspapers is the depletion of estates of 
deceased persons by lawyers. The scribes of the 
daily press seem to lose sight of the fact that lawyers 
are only agents, employed by hostile claimants of 
the estate to champion their conflicting interests. 
Much of the exhausting litigation attending the 
administration of probate courts is due to the litig- 
iousness and rancor of the claimants. There is, 
moreover, a vast amount of exaggeration as to the 
inroads made upon estates by the fees of lawyers. 
In most cases, the diminution of estates is mainly 
due, of late, to the natural shrinkage of values 
caused by the uncompromising spirit of the rival 
claimants, and the consequent delays. Lord Jus- 
tice Knight Bruce, during an administration suit, 
and where the numerous parties refused to com- 
promise the matter, and so prevent the accounts 
being taken in chambers, is reported to have once 
said: ‘‘ Then let the estate be divided amongst the 
solicitors in the usual way.” It is almost incon- 
ceivable that lawyers could conduct or materially 
protract a litigation over an estate, unless it an- 
swered the wishes of their clients, and under our 








prevailing law the allowances to counsel are reason- 
able in theory and in practice. Put the blame 
where it belongs. 


Some very undignified disclosures have been made 
recently concerning the private wants of our na- 
tional law-makers, which have been supplied at the 
public expense. Knives, books, book-cases, purses, 
slates, opera glasses, bibles, hymn books, ‘‘ cork- 
razors and razor straps, photograph al- 
bums, backgammon boards, dictionaries, nail 
brushes — such are a few of the articles which sena- 
tors and representatives have required and which 
the nation has furnished. 


holders,” 


One member couldn't, 
make wind enough for himself and must have a $16 
fan. Another, a distinguished Massachusetts orator 
and ex-speaker of the national house of representa- 
tives, has evidently just heard of the Bible and has 
drawn a‘ Bible for Learners” and ‘‘ Bards of the 
Bible.” Another gentleman, an ex-judge, seems 
to have become vocal in his old age, and takes 
“Songs of the Sanctuary” and a ‘‘ Baby Opera.” 
Any number took carpet bags, and it would, per- 
At all 
events, the exhibit is rather mortifying to constitu- 
ents if not to the representatives. 


haps, be desirable for them all to do so. 


cianinsleacaaan 
NOTES OF CASES. 

N/Furrell v. Lovell, 68 Me. 326, it was held that 
the holder of negotiable paper, taking it for 
good consideration in the usual course of business 
without knowledge of facts impeaching its validity, 
holds it by a good title. It is not enough to de- 
feat his recovery to show that he took it under 
circumstances that might tend to excite suspicion. 
This is in accordance with the modern doctrine. 
Goodman v. Harvey, 4 Ad. & E. 870; Goodman v. 
Simonds, 20 How. (U. S.) 343; Murray v. Lardner, 
2 Wall. 110; Phelan v. Moss, 67 Penn. St. 59; S. 
C., 5 Am. Rep. 402; Lake v. Reed, 29 Towa, 258; S. 
C., 4 Am. Rep. 209; Chapman v. Rose, 56 N. Y. 
187; S. C., 15 Am. Rep. 401; Miller v. Fenley, 26 
Mich. 249; S. C., 12 Am. Rep. 306; Afoorehead v. 
Gilmore, 77 Penn. St. 118; ZZamilion v. Marks, 63 
Mo. 167; Collins v. Gilbert, 94 U. S. 753. The rule 
is otherwise in Vermont. Gould v. Stevens, 43 Vt. 
125; 8. C5 Am. Rep. 215. The purchaser of 
negotiable paper not due is under no obligation to 
make inquiries as to its origin. Nor is he required 
to be on the alert for circumstances which might 
excite suspicion. Magee v. Badger, 34 N. Y, 247; 
Belmont Branch Bank v. Hoge, 35 id, 65. A party 
taking a bank bill in good faith may recover upon 
it, although he be guilty of gross negligence in not 
ascertaining that it had been fraudulently put in 
circulation. Worcester County Bank v. Dorchester 


& Milton Bank, 10 Cush, 488. A note may be nego- 
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tiated on the last day of grace within business 
hours and the purchaser acquires a good title, 
unless he has notice of a defect in the considera- 
tion. Gross negligence in not making inquiry is 
insuflicient per se to defeat his title, though it may 
constitute evidence of fraud. Crosby v. Grant, 36 
N. If. 273. In Smith v. Livingston, 111 Mass. 342, 
345, the doctrine of Goodman v. Simonds, 20 How. 
343, is adopted as the true view of the law, notwith- 
standing previous decisions which are in conflict 
with it. ‘‘The true question,” says Morton, J., “ for 
the jury is not whether there were suspicious cir- 
cumstances, but whether the holder took it without 
notice of any infirmity or taint.” In Brown v. Spof- 
ford, L5 U. 8. 474, Clifford, J., said that ‘‘ nothing 
short of fraud, not even gross negligence, if unat- 
tended with mala jides, is sufficient to overcome 
the effect of that evidence (possession), or to invali- 
date the title supported by that evidence.” Mere 
negligence on the part of the indorsee of negotia- 
ble paper is not sufficient to deprive him of the 
character of a bona fide holder. Proof of bad faith 
will alone deprive him of that character. Shreeves 
v. Allen, 79 Ill. 553; Johnson v. Way, 27 Ohio, 374; 
Hamilton v. Marks, 63 Mo, 167; Harvey v. Eppinger, 
34 Mich. 29; Commercial Nat. Bank v. First Nat. 
Bank, 30 Md. 11. 





The Ohio Civil Damage Statute has been so 
widely copied in the legislation of other States 
as to give to a decision upon it almost the inter- 
est of an adjudication upon a question at com- 
mon law. In Lyon v. Fleahmann, 34 Ohio St. 
151, it was held that, under that provision of the 
statute giving the husband, wife, child, etc., who 
shall be injured in person, property or means of sup- 
port in consequence of the intoxication of another, 
an action against the seller of the liquor, it is not 
necessary to prove the illegal sale beyond a reasona- 
bledoubt. In Fuller v. State, 12 Ohio St. 433, it was 


held that an offense under the first section of the 
statute making it unlawful to sell liquors to be 
drunk upon the premises must be proved beyond a 
reasonable doubt, and the court below in the case 
under consideration, following some general expres- 
sion in Lexington Ins. Co. v. Paver, 16 Ohio St. 324, 
and Strader v. Mullane, 17 id. 624, charged that the 
same rule applied in a civil action, but the Supreme 
Court held that there was no authority ‘‘ for saying 
an offense of such a grade, when put in issue in a 
civil case, must be proved beyond a reasonable 
doubt; nor have I been able to find in the numerous 
cases on the subject an intimation from the court 
that such a rule has been applied in any analogons 
case.” The same rule was held in Hall v. Barnes, 
82 Ill 228, which was an action under a similar 
statute. The old rule that civil issues involving a 
criminal offense must be proved beyond a reasonable 
doubt has been materially narrowed by recent dccis- 
ions. Its applicability to actions of slander (where- 


in it has been chiefly regarded) was denied ina 
very learned and exhaustive opinion in Hillis v. Buz- 
zell, 60 Me. 209; S. C., 11 Am. Rep. 204, and in 








Sloan v. Gilbert, 12 Bush, 51; 8. C., 28 Am. Rep. 
708. So, in an action for assault and battery with 
attempt to ravish, it was held not necessary to prove 
the charge beyond a reasonable doubt. That the de- 
fense of willful burning in an action on an insurance 
policy must be proved beyond a reasonable doubt, 
has been sometimes held as in Lewington Ins. Co. v. 
Paver, 16 Ohio St. 324, and in Kane v. Hibernia Ins. 
Co., 9 Vroom, 441, and cases cited; but the latter 
case was emphatically overruled by the appellate 
court in 10 Vroom, 697; 8. C., 23 Am. Rep. 239, 
and the rule established that a preponderance of 
evidence was sufficient. See, also, Blaeser v. Mil- 
waukee Ins. Co., 837 Wis. 31; 8. C., 19 Am. Rep. 747; 
Aitna Ins, Co. v. Johnson, 11 Bush, 587; 8. C., 21 
Am. Rep. 223. The old rule as to proof beyond a 
reasonable doubt is still adhered to in Barton v. 
—— 46 Iowa, 30, and in Tucker v. Call, 45 
Ind. 31. 


In Kiewert v. Meyer, 8 Cent. L. J. 65, decided by 
the Supreme Court of Indiana in December last, a 
resident of Milwaukee went to a place in Iowa, and 
there took an order for liquor from defendant, which 
was to be sent to defendant in Iowa by rail from 
Milwaukee. Nomemorandum of, or payment on the 
sale, was made, though it was of a sufficient amount to 
require a memorandum or payment, or delivery to ren- 
der the contract valid, under the statute of frauds, 
but the liquor was thereafter shipped by rail from 
Milwaukee to defendant in Iowa, and the court held 
that the contract was governed by the law of Iowa, 
and being void by the statute of frauds in that State 
the delivery of the liquor to the railroad company 
at Milwaukee did not constitute an acceptance of it 
by defendant, so as to take the case out of the stat- 
ute. A distinction is made in cases of this kind 
between orders accepted in the State where the sale 
is made, and orders which are forwarded to the 
vendor for acceptance, In Kling v. Fries, 33 Mich. 
275, the agent of a firm of wholesale liquor dealers 
in Ohio obtained an order for liquors from a retail 
dealer in Michigan, to be sent by such agent to the 
wholesale dealers in Ohio for acceptance, and it was 
accepted by them in Ohio, and this was held to be 
an Ohio contract. In case the order is sent for the 
goods to the vendor, and he is directed to send them 
by carrier, though there is no particular carrier 
named, the moment the goods are delivered to the 
carrier it operates as a delivery to the purchaser. 
Dutton v. Solomonson, 3 Bos. & Pul. 582. In Allard 
v. Greasert, 61 N. Y. 1, where a sale by parol of 
goods to be delivered was made, it was expressly 
decided that a delivery to a specified carrier does 
not constitute an acceptance by the vendee, and 
will not take the case out of the statute. There he- 
ing no valid contract at the time of the delivery, the 
carrier in such case has no power to bind the vendee 
by an acceptance of the goods. In Johnsonv. Cuttle, 
105 Mass, 447, it is said that mere delivery is not 
sufficient; there must be unequivocal proof of an 
acceptance and receipt by the buyer, and a common 
carrier, whether selected by the buyer or seller, to 
whom the goods are intrusted, without express in- 
structions to do any thing but to carry and deliver 
them to she buyer, is no more than an agent to carry 
and deliver the goods, and has no implied authority 
to do the acts required to constitute an acceptance, 
and take the case out of the statute of frauds. See, 
also, Snow v. Warner, 10 Metc. 102; Quintard v. 
Bacon, 99 Mass. 185; Norman v. Phillips, 14 M. & 
W. 277; Nicholson v. Bower, 1 El. & El. 172, 
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‘PROBATE CONFISCATION.” 


HIS is the title of a book written by Mrs. Stowe, 
of California, in dispraise of law, lawyers, courts, 
and men in general. The author is the widow of a 
prominent citizen of San Francisco, who died worth 
a good deal less money than he was supposed to 
possess, and was consequently the source of great 
disappointment and grief to his widow. The hus- 
band in his last moments, and in his wife’s ab8ence 
in Europe, made a will, which did not prejudice the 
widow’s rights, but by which he constituted her 
‘*enemy ” sole executor, to the great prejudice, as 
she avers, of her interests. The book is conceived, 
wronged woman-fashion, in the bitterest and most 
extravagant spirit. There are enough denunciatory 
adjectives in it to set up half a dozen daily political 
newspapers. Asa matter of course there is much 
more scolding than evidence init. Like most wo- 
men Mrs. Stowe does not seem to understand the 
distinction between meum and tuum. We can ap- 
preciate the disappointment of a woman who, having 
been a rich wife, suddenly and unexpectedly finds 
herself a poor widow, but we cannot understand 
why, under such circumstances, she should expect 
that somehow somebody should support her in her 
accustomed luxury. The lady in this case was 
pretty well treated, it seems to us, for under the law 
of California she was entitled to and received a 
support, fora year, at the expense of an insolvent 
estate, somewhat like that to which she had been 
accustomed. She bitterly inveighs because it was 
only $1,200! Queer law that, it seems to us, which 
compels the creditors of an insolvent deceased debtor 
to give his widow $1,200! There are other things 
that Mrs. Stowe cannot understand. Having been 
accustomed to ride first-class on the railroads, she 
cannot understand why any objection should be 
raised to her continuing to do so on a second or 
third class ticket. She cannot understand why the 
public library object to her drawing books on her 
dead husband's personal membership, although she 
confesses that they tacitly suffered her still to do so. 
She cannot understand why she should be required 
to pay for extra baggage on the railroads, when for- 
merly she was not. Having surrendered a favored 
dog to a person to whom her husband in his last 
moments was said to have given it, she cannot un- 
derstand why she should not reclaim it when she 
takes a notion, and why her actually getting posses- 
sion of it again, and putting the owner to the trou- 
ble of a law-suit to regain it, and her defiance of 
the judgment of the court in regard to it, are not 
very clever and commendable. And we cannot un- 
derstand why Mrs. Stowe should have appropriated 
so much of Irving Browne’s chapter on ‘‘ The Idiocy 
of Married Women,” in his ‘‘ Humorous Phases of 
the Law,” originally published in this Journ, with- 








out any credit but quotation marks, and not always 
those. 

Much of her book is devoted to these trivial and 
personal grievances. Although she inferentially 
makes terrible charges about the administration of 
the Probate Court, yet we cannot find any thing defi- 
nite or tangible. We look in vain for any specifica- 
tion of wrong-doing on the part of the judge, or the 
lawyers, or even her ‘‘ enemy,” the executor, whom 
she would not ‘‘ outrage her womanhood ” by asso- 
ciating with, even in a business way. In short, so 
far as the personality of the book goes, it is the 
same old story of the ordinary woman’s theory, that 
in law she is entitled to three things: to monopolize 
the time, find fault continually, and never pay. 

Passing this feature of the book, we find it a very 
gratuitously coarse book. One of the chapters, which 
she herself counsels fastidious readers to skip, is a 
horribly realistic account of the rude and brutal 
treatment which she once experienced from a pack 
of boors on a journey by railway. Another noticea- 
ble instance is found in her memorial to the Massa- 
chusetts Legislature, where, without any conceivable 
motive, she tells of a man who once offered a wo- 
man, not his wife, $25,000 to suffer him to have a 
child by her, and she declined solely on the ground 
that she dreaded the pain and disliked the trouble! 

Mrs. Stowe’s abuse is not confined to lawyers; she 
embraces—in her abuse, we mean—the whole male 
sex. Page after page is devoted to the story of 
Joan of Arc, and the awful men who burned her, as 
if that had any more connection with modern times 
and current men than Noah’s Ark. <A very touch- 
ing chapter tells of a guilty mother, whose husband 
was so brutal as to cast her off; Mrs. Stowe assum- 
ing that he must himself have been just as guilty, 
because he was a man, not because she had any evi- 
dence of it. To say nothing of the bad logic of this, 
this lady can never make the world believe that a 
woman who commits adultery is not worse than a 
man who commits the same offense. She is, and 
ought to be held so. The sin is the same, but the 
woman is the worse sinner. In connection with 
this tirade against men, Mrs. Stowe charges that 
every man’s hand is against the widow; that the 
widow stands no chance in the administration of 
law or in business against a man, The notorious 
fact is that no man stands any chance against a 
widow in law or in business. Mrs, Stowe sells her 
book and gets signers for her petition—of which 
we shall speak hereafter—where a man would be 
sent to the right-about in short order. 

Having found so much fault with the book, we 
are bound in candor to say, that it exhibits great 
cleverness and humor in an unobjectionable way. 
Even the chapter about Mrs. Stowe’s persecutions 
about the dog is very amusing, and the chapter of 
her experience in regard to some tobacco stock 
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which her husband gave her, and which the 
“enemy” tried to capture, is irresistibly funny, and 
shows a good knowledge of human, #7. ¢., man nature. 
Possessing so much true literary talent, Mrs. Stowe 
would do better to exercise it in the proper walks 
of literature, and issue no more diatribes against 
society, laws, lawyers, and mankind in general. 

We should not have devoted so much attention to 
what is really a worthless book, were it not that the 
author, in connection with this book, is circulating 
a petition in this State for the amendment of our 
laws in three particulars: first, to grant administra- 
tion to the wife in every case; second, to make her 
guardian of the children in every case; and third, 
in every case to entitle her to an absolute third of 
the husband’s personalty at his death. To this pe- 
tition Mrs. Stowe has obtained a formidable list of 
signers. Many undoubtedly are in sympathy with 
her project; others have subscribed without reflec- 
tion; but most, probably, to be rid of her ‘‘ much 
importunity.” With the legal condition of married 
women and widows in California we have no partic- 
ular concern. Incidentally we may remark that the 
law there seems to have thrown over them an un- 
wise restraint in their exercise of a business, requir- 
ing them to obtain leave of the court, etc. For 
aught we know the probate administration there 
may be susceptible of improvement. 
interest is in our own State. Reform, like charity, 
begins at home. The question then arises, are mar- 
ried women in this State accorded a reasonable and 
sufficient protection? Let us the case 
stands. The married woman and her children are 
entitled to a support from the husband and father; 
the wife is under no obligation to support the chil- 
dren; she is entitled to the absolute and uncon- 
trolled ownership of her separate property ; she may 
at pleasure carry on any trade or business, and add 
its earnings to her separate store; she is not liable 
on any contract outside of her own business or the 
benefit of her own estate, unless she understandingly 
and solemnly declares her willingness so to be; she 
is entitled to a marriage settlement, even as against 
creditors of her husband ; she has dower in spite of 


But our main 


see how 


every thing and every body; also, life insurance to 
alarge amount, if the husband provides it. If her 
husband dies intestate she takes all his personal 
property up to $2,000, and one-third of all above 
that, absolutely; and she may by will dispose of 
her own estate at her pleasure, and to the exclusion 
of her husband and children. Now howis it on the 
other side? As we have seen, the husband alone is 
liable for the support of the family; he is liable for 
the wife’s torts; if there is issue of the marriage, 
and the wife dies intestate, the surviving husband 
has curtesy in her real estate; if there is issue sur- 
viving, he has one-third of her personal property, 
and if no issue, he takes the whole. It is evident 
that as toa wife’s separate property and earnings 





she has the power to take care of herself, by keeping 
her own, and making a will, and not relinquishing 
her dower. It is equally evident that a good and 
prudent husband and father will make a will and 
provide suitably for his wife and children. There- 
fore the necessity of further protection is reduced to 
the case of a bad or imprudent husband and father, 
As to this case Mrs. Stowe’s claim would seem more 
equitable, if she proposed any thing like community 
of goods. Her plea is that the wife helps earn and 
produce the property, and therefore should share in 
it at all hazards. But she proposes to share in what 
the husband had before marriage as well, and doesn’t 
propose herself to divide her own with him at all, 
hazards. If we concede that the wife is an earner 
and producer, of which political economists may 
doubt, her right to share the husband’s property 
should be restricted to the property acquired by the 
joint efforts after marriage, or at least the husband 
should have the like right in the wife’s ante-nuptial 
estate. There is a good deal to be said in favor of 
the community theory, but Mrs. Stowe must re- 
member how the white man proposed to toss up with 
the Indian for the crow and the turkey. She mustn’t 
claim the turkey in every event. The wife now 
gets dower in all real estate which the husband had 
before marriage, as well as that which he acquires 
afterward, and now if we add one-third the person- 
alty acquired before as well as after, and give the 
husband no absolute interest whatever in the wife’s 
property, the husband gets all crow, it seems to us. 

But would such an amendment as Mrs. Stowe de- 
sires effect any thing as against designing men? for 
it is only those that we are dealing with. Let it be 
understood that the widow absolutely takes a third 
of the personalty which the husband shall leave at 
death. What is to prevent a selfish man from con- 
verting his personalty into realty, and thus depriv- 
ing the wife of all interest save dower? Of course 
it would never do to prohibit an unrestrained trans- 
fer of personalty by the husband in his life-time, for 
that would stop the course of trade in an instant. 
Mrs. Stowe complains that bad husbands now can 
turn every thing into personalty, to diminish the 
wife’s dower, although she admits that to accom- 
plish it they must dragoon the wife into ‘‘ signing 
off ;” but under her scheme the bad husbands may 
without any check turn all into real estate. Again, 
where husbands now give large donations to their 
wives in their life-time, and provide large insurances 
for them, these will be much diminished if the pro- 
posed law takes effect. And finally, if a husband is 
determined to prefer his children or somebody else 
to his wife, how easy for him to bestow his personal 
property on them by gift in his life-time! Mrs, 
Stowe will find that legislation in these particulars 
will not effect her purpose. Society cannot suc- 
cessfully legislate against human nature. Sumptu- 
ary laws have always failed. No law can be devised 
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to make a bad husband good. It is impossible to 
prevent the possible financial oppression of wives 
without destroying the freedom of trade and the 
free transmission of property. Women must take 
their chances in this lottery of marriage. If a wife 
makes a bad bargain in marriage her friends and 
society are pretty apt ta hear of it, but if a husband 
makes a bad bargain in marriage he is rather apt to 
keep still about it. There must be an undesirable 
wife, occasionally, we suppose, but we do not pro- 
pose to correct her by legislation. We propose, ra- 
ther, to suffer here in hope of a better hereafter. It 
is to be hoped that lawyers, at least, will reflect be- 
fore they commit themselves to Mrs. Stowe’s theo- 
ries, and that the Legislature will not adopt these 
theories, either from mere sympathy with an unfor- 
tunate woman or an impatience to be rid of her im- 
portunity. 





>—— 
INTERNATIONAL LAW OF DIVORCE. 





BY FRANCIS WHARTON, LL. D. 
é¢]] ERE, then,” says Matthew Arnold,* “let us 
summon the most artistic, the freest, the calm- 
est of observers, on these matters, Goethe. He is 
speaking to the Chancellor Von Miiller against over- 
facility in granting divorces, and his reason is this: 
‘What culture has won of nature we ought on no ac- 
count to let go again, at no price give. In the notion of 
the sacredness of marriage, Christianity has got a cul- 
ture conquest of this kind, and of priceless value, al- 
though marriage is, strictly speaking, unnatural.” 
“Unnatural,” so comments Matthew Arnold, ‘he 
means, to man in his rudimentary state, before the 
fixing of moral babits has formed the right to human 
nature. Emancipation from the right human nature 
is merely, therefore, return to chaos.” 

Marriage is often spoken of as a contract, and this 
is so far true that without a contract between the par- 
ties marriage cannot be instituted. But between a 
marriage and an ordinary contract there are the fol- 
lowing important points of difference: 

1. A contract is moulded by the parties. It is shaped, 
in its various incidents, by their will. Not so, how- 
ever, isit with marriage. It cannot beshaped or mod- 
ified at the will of the parties. It isa conjugal union 
for life. If a conjugal union for a less period be 
agreed upon by parties, no matter how capable of 
contracting, that union is not marriage. If acon- 
jugal union for life be agreed upon, and thus a valid 
marriage is established, but upon this marriage are 
grafted conditions which change its character, these 
conditions are void. Parties, also, cannot make, no 
matter how solemn may be the contract, a marriage 
other than monogamous. If the contract be that the 
husband may take a plurality of wives, or that the 
wife may take a plurality of husbands, this contract 
does not constitute a marriage. If, when a marriage 
is duly instituted, there is a qualification annexed, 
authorizing such plurality, then the qualification 
simply is void, and the marriage continues intact. Of 
contracts it isan essential feature that their condi- 
tions should be moulded by the parties. But of mar- 
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riage, the conditions caunot be moulded by the par- 
ties, and therefore marriage is not simply a contract. 

2. Another essential feature of contracts is, that they 
can be dissolved at the will of the parties. There is 
no contract that cannot be dissolved by the consent of 
those by whose cousent it was instituted. Itis not 
so with marriage. The knot is tied by consent, but 
cannot be untied by consent. Marriage, therefore, is 
wanting in another feature essential to contracts. 

3. A third point of difference is to be found in 
supremacy of marriage in respect to the State. Con- 
tracts are the creatures of the State; but the State is 
the creature of marriage. The State may pass stat- 
utes of limitations, providing that contracts shall lose 
their force after a certain lapse of time; and it may 
pass bankruptcy statutes, discharging the bankrupt’s 
indebtedness; and these statutes will be internation- 
ally enforced. A contract barred by the statute of 
limitation (such statute going to the essence of the 
contract), in the State to which it is subject, is barred 
everywhere. A contract, discharged by a bankrupt 
act of the State to which it is subject, is discharged 
everywhere. A contract defeasible by the law of the 
State to which it is subject, is defeasible everywhere. 
It is not so with marriage. A statute limiting the 
term of marriage, or discharging all married persons, 
who should enter into a sort of matrimonial bank- 
ruptey, from the marriage bond, would have no extra- 
territorial force. A statute authorizing polygamous 
marriages would be no defense, in foreign States, to 
the subjects of the State enacting the statute, should 
they be indicted for adultery; nor would the children 
of such polygamous unions be regarded, if born extra- 
territorially, as extraterritorially legitimate. The 
State is above contracts, but marriage is above the 
State. Marriage, in fact, in its essential features, be- 
belongs to a sphere above the State, toa sphere whose 
primary laws the State has no power to disturb. No 
matter what laws a State should pass varying the es- 
sential features of marriage, these features, out of the 
territory of the sovereign attempting to vary them, 
would remain unchanged. 

Marriage, therefore, though entered into by contract, 
not being a mere contract, and not being internation- 
ally the subject of State variation in its essential fea- 
tures, the question is, what are these essential features? 
And the answer is, 

I. There must be competent parties ; 

Il. The union must be exclusive, or, in other words, 
monogamous. 

IIL. It must be for life. 

The last feature we are now particularly to consider. 
A statute authorizing marriages for a term of years, 
or at will, has, it is agreed on all sides, no extrater- 
ritorial force. How is it with regard to divorces, by 
which particular States, after the marriage relation 
has been instituted, undertake to dissolve it? 

Divorce, undoubtedly, is recognized by Christ, from 
whom our marriage institution is derived. We may 
say, therefore, in respect to marriage, that by its own 
terms it may be dissolved on certain contingencies 
arising after its institution. The only one of these 
contingencies, which is recognized on all sides as justi- 
fying such dissolution, is adultery. Whether after 
such a divorce the parties can marry again is indeed 
disputed. But that there can bea divorce for adul- 
tery, irrespective of the question of subsequent mar- 


riage, all agree. 
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We may, however, advance a step further, and say 
that by the common law of Christendom, divorces, by 
asovereign having jurisdiction, such divorces enab- 
ling the parties to marry again, are internationally 
recognized. To this statement, it is true, the excep- 
tion may be taken, that the Roman Catholic church 
does not recognize the validity of such divorces. To 
this the answer is two-fold. First, the Roman Catho- 
lic church, though not recognizing divorces with the 
privilege of re-marriage (except in the case of deser- 
tions by heathen), sanctions divorces without such 
privilege, and by a wide extension of the prerogative 
of annulling marriages irregularly instituted, claims 
powers in this respect often more radical than those 
claimed by the most innovating of secular sover- 
eigns. Secondly, although the Roman Catholic 
church, as such, does not recognize technically such 
divorces from the bond of matrimony, these divorces 
are recognized by all modern Roman Catholic as weil 
as Protestant sovereignties. Internationally, there- 
fore, we may assert that it is an incident of marriage 
that it may be dissolved by the sovereign to whom it 
is subject. 

But who is this sovereign? In what jurisdiction 
does marriage have its seat, so that by the laws of that 
jurisdiction it may be dissolved? What is the partic- 
ular juridical atmosphere in which married persons are 
immersed so that by the conditions of that atmosphere 
their marriage relations are governed ? 

Let us examine in turn the theories proposed in 
answer to this question. 

The first we may notice is that of the lex loci contrac- 
tus, whichat one time was proposed in England as the 
law controlling in this respect all marriages solemn- 
ized in England. But to this there are fatal difficul- 
ties. One is that the place where a marriage is sol- 
emnized has not any necessary connection with its 
essential terms. Ordinarily we may say that when we 
execute a contract in a particular place, to be per- 
formed in such place, we incorporate in the contract 
the law of that place. The contract, being a business 
transaction, is usually solemnized in the place of busi- 
ness. It is otherwise, however, with marriage. It is 
not ordinarily solemnized in the place of business of 
the parties, and indeedit is only in rare instances that 
one of them, the woman, has any place of business. 
In most instances the woman’s home is the place 
of solemnization, though it is to the husband’s home 
that she is generally taken, and it is the jurisprudence 
of that home that encompasses and qualifies the mar- 
riage relation. But it is not always that marriages 
are solemnized at even the woman’s home. Sometimes 
the solemnization may take place when the parties are 
travelling; and even when it takes place at the com- 
mon home of both parties, itis a home which they may 
soon after desert. With the essence of the institution, 
therefore, the law of the place of solemnization has no 
logical connection. 

But there isa more serious practical difficulty. To 
hold that the law of the place of solemnization ubiqui- 
tously qualifies a marriage so as to give the sovereign 
of that place the right at any subsequent time to dis- 
solve it, would be to recognize in a foreign sovereign 
power of interference that would be _ intolera- 
ble... No State could with safety leave the settle- 
ment of the marriage relations of its subjects to 
another State. And, what is more, no State could 
leave to a foreign State the determination of 
Yet this would 


its own municipal law of marriage. 





be the case if the law of the pluce where a marriage is 
solemnized were to accompany and qualify that mar- 
riage in all countries in which the parties were subse- 
quently to be domiciled. For if a marriage with the 
privilege of divorce with consent could be contracted 
in a particular Territory (e. g., Utah, whose laws in this 
respect we will presently notice), then all persons 
would resort to that Territory if they desired to enter 
into a marriage with the privilege of divorce by con- 
sent. The consequence would be that portions of the 
community could at will emancipate themselves from 
the law which requires marriages to be indissoluble by 
consent, and this emancipation would be by the action 
of a foreign sovereign. 

Equally serious objections apply to giving juris- 
diction of divorce to the sovereign of the country in 
which an alleged cause of divorce may take place. In 
the first place, the laws of such a country can in no 
sense be supposed to enter into the texture of the 
marriage engagement at the time of its solemnization. 
In the second place, no sovereign, without surrendering 
all control over his municipal system, could delegate 
the determination of divorce cases am :ng his subjects 
to the sovereigns of foreign countries in which those 
subjects might happen to be at the time of an alleged 
offense against the marriage relation. In the third 
place, the establishment of such a rule would virtually 
make the marriage relation terminable at the will of 
the parties, since all that would be requisite to enable 
such a termination would be for the parties to resort 
to the place where the mildest kind of an offense 
would justify divorce, and there commit this mildest 
kind of offense. 

We must conclude, therefore, that the power of dis- 
solving a marriage by divorce is not determined either 
by the lex loci contractus or by the lex delicti. We have 
next to consider the two remaining hypotheses, that 
of the lex domicilit and that of the law of the place of 
the residence of the parties. 

The prevalent opinion in the United States, and till 
recently, as it was supposed, in England, has been 
that the courts of the domicile of the parties were the 
sole tribunals who could decree a divorce that would 
be internationally valid. But what is this domicile? 
When the parties are residents and domiciled in the 
same State, the question answers itself. But suppose 
that, having been so domiciled, the husband deserts 
the wife and wanders into a distant State ? Does that 
State become the wife’s domicile when it becomessthe 
husband’s domicile? Orsuppose that embittered as 
the case is often claimed to be by the husband’s mis- 
conduct, the wife leaves him to obtain the means of 
livelihood in another State, does she thereby acquire 
an independent domicile? In other words, is the 
wife’s domicile always that of her husband? 

Undoubtedly, as a general rule, it is, and so has it 
constantly been held. But in the United States, from 
our peculiar position as a confederation of independ- 
ent sovereignties, contiguous, but each with its dis- 
tinctive municipal law of divorce, the difficulties of 
the rule soon became manifest. A man might give 
his wife cause for divorce and then defy her and defy 
the law, by putting it out of her power to avail herself 
of thiscause. That which was an aggravation of the 
offense would become its shield. Deserting her, he 
might take up his home in a remote State, where she 
could only pursue him at great expense, encountering 
a jurisprudence selected by him as the most unfavor- 
able to her claims. Or he might drive her, by his cru- 
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elty, to another State, compelling her, if she sue him, 
to do as an alien, with the burdens attending one in- 
stituting proceedings in a foreign land. Or, what 
would be still more oppressive, he might steal a 
march on her and proceed to a jurisdiction with lax 
laws of divorce, and sue her in that jurisdiction, that 
being constructively her domicile, though within its 
bounds she had never set foot, and yet whose laws 
would be treated as binding her absolutely. So op- 
pressive is this that in Massachusetts, in a celebrated 
case,* it was ruled that for divorce cases a woman 
could set up her bona fide residence as her domicile, 
and from this sue, or, if sued, set up its laws as those 
to which she is subject. This case has been followed 
in most of the States of the American Union. In 
Pennsylvania, however, a distinct mode of removing 
the objections to the old rule has been taken, it being 
held in that State that the injured party must seek re- 
dress in the forum of the defendant, unless when the 
defendant had removed from the common domicile, 
in which case the suit could be brought in the domi- 
cile of the injured party at the time of injury. Pass- 
ing, however, this last distinction, we may now hold as 
the prevailing American doctrine, that for the pur- 
poses of divorce either party may acquire an independ- 
ent domicile. The husband is in any view entitled 
to do so at any time. The wife can do so, under the 
new rule, for the purpose of suing the defendant, as 
otherwise, in a process in which their advantages 
should be equal, great disadvantage would be heaped 
ou her. 

But what is domicile? Is it enough to enable a party 
to institute divorce proceedings in a particular State, 
that he should temporarily visit such State? Would 
a divorce, based on such a residence, be interna-. 
tionally binding, even supposing that there should be 
such a State statute authorizing divorces to be granted 
on the application simply of residents? The answer 
must be in the negative. Domicile, at least of the 
petitioning party, is essential to enable a decree of di- 
vorce to be internationally effective; and a residence 
cannot be a domicile unless there is a bona fide intention 
of permanently remaining in such domicile as a home. 
We must therefore accept the position that a party 
who commences proceedings for adivorce in a State in 
which he is temporarily resident, not acquiring therein 
a domicile, cannot obtain thereby a divorce which 
would be internationally effective, unless in the case 
of the defendant being domiciled in the forum. 

An interesting decision in this relation was given in 
1877, by the Supreme Court of Indiana, in the case of 
Hood vy. The State. Indiana, as is well known, has 
done herself no credit by the extreme laxity of her 
divorce system. Divorces she grants to parties who 
possess little more than a temporary residence within 
her borders, and this without service on non-resident 
defendants, and often on very imperfect proofs. But 
lax as is Indiana, there is a laxity in divorce which 
even Indiana feels called upon to rebuke. The evidence 
in the case before us was that in 1869 the defendant 
married in Indiana a wife who was living in 1876, when 
he married in Kentucky a second wife with whom he 
returned to Indiana, living with her until an indict- 
ment was found against him for “‘ open and notorious 
fornication,” the second wife being the alleged parti- 





* Harteauv. Harteau, 14 Pick. 181. 
+ Colvin v. Reed, 55 Penn. St. 375; Reed v. Elder, 62 Penn. 
St. 308, > 











ceps criminis. He set up as a defense an intermediate 
divorce obtained by him from his first wife in the Ter- 
ritory of Utah. A statute of Utah was put in evi- 
dence, which provided that in divorce cases, “if the 
court is satisfied that the person so applying és a resi- 
dent of the Territory, or wishes to become one,” the 
court may, on due cause shown, grant the decree, a 
provision is made for the service of process within the 
Territory, and for the publication of notice to those 
defendants who cannot be found within the Territory. 
The record was then put in evidence of a divorce suit in 
which Hood,the defendant in the prosecution before us, 
was the plaintiff, and his first wife was the defendant. 
The only allegation as to residence in the plaintiff's 
complaint was ‘that plaintiff wishes to become a resi- 
dent of Beaver county, Utah, but is so situated that 
he cannot at present carry his desires into effect.’’ The 
defendant, Mrs. Hood, was summoned, as a non-resi- 
dent, by publication, and on default of her appear- 
ance, judgment was taken against her pro confesso ; the 
ground of divorce being that ‘‘ said parties cannot live 
in peace and union together, and that their welfare 
requires a separation.”’ It appeared, from evidence 
taken in the subsequent prosecution, that at the time 
of this divorce suit, Hood had not been for years in the 
Territory of Utah. The Supreme Court of Indiana 
held that the divorce was invalid from tho fact that 
the Utah court had no jurisdiction. “It appears by 
the record,’’ so says Perkins, C. J., giving the opinion 
‘*that the divorce was granted in asuit between two 
parties, neither of whom was at the time of the pro- 
ceeding a resident of Utah, or within the bonds of the 
Territory, or had previously been, but both of whom 
were residents and citizens of a State in the Union. 
Such being the case, neither of the parties has placed 
himself or herself under the jurisdiction of Utah.” 
* * * “ Asis well said by Judge Stewart, in Noel v. 
Ewing, 9 Ind. 37, ‘Marriage is more than a contract. 
It is not a mere matter of pecuniary consideration. It 
isa great public institution, giving character to our 
whole civil polity.’ It is a status, a domestic relation 
resulting from a consummated contract to marry. It 
is to a proceeding to dissolve such a relation that what 
is said in this case applies. To give jurisdiction in a 
divorce suit, the plaintiff, the petitioning party, must be 
a resident of the State or Territory where the divorce is 
obtained. This fact gives jurisdiction of said person, 
and renders the divorce (notice by publication or oth- 
erwise having been given to the defendant), valid as to 
the plaintiff; and being valid as to one, public policy 
demands that it should be valid as to both parties.”’ 

Would, bowever, the Utah divorce have been recog- 
nized in Indiana, had it appeared that the complainant 
had actually been resident (though not domiciled) in 
Utah at the time of the petition? Indiana rulings are 
to be found in the affirmative, but they are contrary 
to the prevalent opinion in the United States, which 
requires domicile. In my book on Conflict of Laws 
I have grouped the rulings to this effect. To these I 
would now add the following: Burten v. Shannon, 115 
Mass. 438; Hoffman v. Hoffman, 46N. Y. 30; Steele v. 
Steele, 26 N. J. Eq. 85; People v. Dowell, 25 Mich. 247; 
Turner v. Turner, 44 Ala. 437. 

As holding that mere residence of the complainant 
is sufficient when it comes up to the statutory limit, 
see Babbitt v. Babbitt, 69 Ill. 277; Dutcher v. Dutcher, 
39 Wis. 651. 

No doubt a State may, so far as concerns its own 
subjects, authorize divorces on a ‘‘residence”’ of one 
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year, of six months, of one month, of one day. Per- 
sons domiciled in a State are bound by its laws, if con- 
stitutional. Those who choose to acquire a domicile 
under any system of jurisprudence become enveloped 
in that jurisprudence. In it they live and move and 
have their being. By its provisions their status is de- 
termined. It adjudicates their relations in each great 
crisis of their lives. It presides at their birth, deter- 
mining their legitimacy and their rights of descent. It 
presides at their marriage, determining the questions 
of marital capacity. It presides at their death, sup- 
plying the rules for the succession of their estates. 
And a State has a right to say, so far as concerns its 
domiciled citizens: ‘‘ You are subject to this law; 
those whom in my sovereignty, by my constitutional 
organs, I declare to be divorced, are divorced.”’ 

But a State has no power to declare the domiciled 
subjects of another State divorced; and a decree to 
this effect is internationally void for want of jurisdic- 
tion. A man cannot have two domiciles. Residences 
in several States he may have, but he can be domiciled 
in only one State. To that State, and to no other, can 
he give jurisdiction in divorce by petition. And to 
constitute domicile in this sense, in a State, he must 
take up his home in such State with the intention of 
there permanently remaining. If he comes intending 
to remain a year, or ten years, he acquires in that 
State no domicile, and he can give that State no juris- 
diction, internationally, to divorce. ‘‘ Residence,” 
therefore, by itself, gives no such jurisdiction, no mat- 
ter what may be the length of such residence; and un- 
less a divorce based on residence is supplemented by 
proof of domicile, it is extraterritorially void. So 
far as concerns such divorces, resting upon statutes 
making residence alone the test, the decrees, when 
touching persons extraterritorially domiciled, are so 
much waste paper. Even to indictments for bigamy or 
adultery they constitute no defense.* 

We will suppose, however, that both parties are 
domiciled in the jurisdiction, and that this dom- 
icile is not only constructive, but actual; in other 
words, that the wife has in the jurisdiction her real 
home. A suit commenced with both parties in the 
jurisdiction must be pursued by summons and service. 
The defendant being thus notified to attend court, 
may either appear or make default. In either case it 
is incumbent on the plaintiff to make out hiscase. A 
divorce suit is distinguished from other suits in this, 
that while in other suits judgment may be entered 
against acontumacious defendant on the ground of 





* We have a striking illustration of the rule stated in the text 
in the case of Manning v. Manning, decided by the English di- 
vorce court in 1871, L. R., 2 P. & D. 223. In that case the hus- 
band, whose domicile of origin was Irish, having presented a 
petition for judicial separation, on the ground of desertion, the 
wife appeared under protest, and pleaded to the jurisdiction. 
The husband filed an affidavit to the effect that he was perma- 
nently settled in England, and had no intention of returning 
to Ireland, yet even this affidavit was held not to prove an 
English domicile. On the other hand it was proved that he 
retained a house in Dublin, where he kept his clothes, and that 
his place of business in Bayswater, England, consisted of a 
single room. The court held that the petitioner was not dom 
iciled in England ; that there was nothing permanent in his 
arrangements to stay there; that his affidavit failed from its 
deficiency in particularity ; and that generally, to give juris- 
diction, domicile must be bona fide. This, however, so far as 
concerns the point before us, we must hold to be overruled by 
the appellate court in a case to be hereafter fully noticed. 





his contumacy, to sustain a decree of divorce a case 
must be made out to the satisfaction of the court. No 
matter how contumacious a defendant may be, the 
court must hear the proofs, and must adjudge them to 
be sufficient before a divorce will be ordered. It is of 
the essence of divorce, as we have seen, that there 
should be no collusion. Internationally marriage can- 
not be dissolved by consent; if assent, or any thing from 
which assent can be properly inferred, appears on the 
record, a divorce will not be recognized internation- 
ally. But when it appears either that the defendant 
did not appear, and the court proceeded on ex parte 
proofs adduced by the complainant; or that the case 
was contested, evidence being takenon both sides; 
then the sufficiency of the proofs to make out the case 
(supposing the pretext for the divorce to be interna- 
tionally good), will not be extra-territorially exam- 
ined, except in cases where collusion or fraud are 
clearly inferable. The determination of the merits 
belongs to the court trying the case. 

But we must next suppose that the plaintiff only is 
domiciled in the jurisdiction, and that the defendant 
is not only domiciled but resident elsewhere. The 
first phase which we may contemplate as arising in 
such case is that of a non-domiciled defendant coming 
within the jurisdiction of the court, and there 
being served. Of course, if this be collusive, it va- 
cates proceedings based on it. But it is possible to 
conceive of a defendant saying, ‘these proceedings 
have been commenced against me; I desire a fair 
trial; Iam here to meet it.’”’ Orit is equally possible 
to conceive of a defendant, though not domiciled in 
the jurisdiction, residing there. I may have, as we 
have seen, several residences, though I can have only 
one domicile. In other suits, service on defendant 
temporarily sojourning in a place is good. There is 
no reason why it should not be good in divorce, sup- 
posing there be no collusion. Nor can we say that en- 
tering an appearance by a non-domiciled defendant, 
when not summoned, vitiates the procedure. A waiver 
of technicalities, for the purpose of enabling a case to 
be tried on its merits, is consistent with entire free- 
dom from collusion. 

We come, then, to the important and critical ques- 
tion, whether, when the defendant is not domiciled 
within the jurisdiction, is not served with process 
within the jurisdiction, and does not enter an appear- 
ance in the suit, he can be bound by a divorce decreed 
by the court. Assuming, as the law isin this country, 
that for divorce purpose the wife may acquire a dom- 
icile different from that of her husband, the cases may 
be divided as follows: 

The defendant may be served with process out of 
the jurisdiction; or the notice may be merely con- 
structive, by publication. 

Does a divorce, when a non-domiciled defendant is 
notified out of the jurisdiction of the sovereign of the 
forum, bind extraterritorially? Waiving, for the 
present, the question whether either party, for divorce 
purposes, can acquire an independent domicile, we 
have now immediately to inquire whether an extra- 
territorial summons is recognized as binding by inter- 
national law. Twenty years ago we could not have 
affirmed that it was so recognized. Although by the 
Roman law, which rests upon the assumption of & cos- 
mopolitan jurisprudence extending over Christendom, 
the extraterritorial force of monitions is recognized 
for international ends, such is not the case with the 
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English common law. By that lawa defendant must be 
served within the jurisdiction of the sovereign of the 
forum,or he could not be served atall. In asuit brought 
in England, for instance, there could be no service of 
the defendant in France. But bya statute passed in 
England in 1852, provision was made for the summons 
abroad of parties to contracts over which the English 
courts have jurisdiction, such summons to be made by 
the service of a notice of the writ upon the defendant. 
In most of the States of the American Union similar 
provisions have been enacted. It is true that whena 
judgment in a matter belonging to private municipal, 
as distinguished from international law, is obtained 
by such a process against a defendant domiciled 
abroad, the sovereign of the defendant’s domicile will 
not recognize the binding force of such judgment. 
“You must come and sue my subject in my own 
State,” is the attitude, “if you wish to obtain a judg- 
ment against him, which I will recognize as binding.”’ 
But divorce is not a matter of merely municipal con- 
cern. As is marriage, so is divorce, an international 
status. As married persons carry their immunities 
wherever they go, it is fitting they should carry their 
liabilities wherever they go. They claim their marital 
rights in foreign lands; it is but fair that a foreign 
land, when it requires jurisdiction by being the dom- 
icile of either party, should be entitled to require the 
attendance of the other party ata matrimonial suit. 
And there is less ground to complain of such jurisdic- 
tion being assumed since almost without exception 
the nations of Christendom authorize extraterrito- 
rial citations. That the rules of private international 
law can be so altered there can be no question. At 
one time divorces of any kind were considered invalid 
by private international law,as the great majority of civ- 
ilized nations repudiated divorces of any kind. Now, 
however, divorces, when the sovereign granting them 
has jurisdiction, are good by private international law, 
since all civilized nations sustain such divorces. By a 
similar agreement with regard to extraterritorial 
service of process in divorce suits, we may re- 
gard it settled that when jurisdiction attaches by 
a bona fide domicile in the plaintiff, the defendant 
may be made a party even by a service on him in a 
foreign land, 
(To be continued.) 
apipnddipmnees 
NEGOTIABLE INSTRUMENT—FAILURE TO 
PAY INTEREST—TRANSFER OF NOTE 
SECURED BY MORTGAGE. 


SUPREME COURT OF WISCONSIN, OCTOBER 25, 1878. 


KELLY, appellant, v. WHITNEY. 

The mere fact installments of interest are due and unpaid on 
unmatured commercial paper at the time of its purchase 
for value, will not affect the purchaser with notice of prior 
equities, or infirmities in the title, or affect his rights as 
a bona fide holder. 

Negotiable paper secured by mortgage may, before maturity, 
be transferred as other negotiable paper, and the security 
passes as an incident to the debt and may be enforced by 
the holder without regard to equities between the original 
parties. 

Mere suspicion of infirmity in the title to negotiable paper, or 
knowledge of facts even, that would excite suspicion in the 
mind of a prudent man, if there is no bad faith, will not 
affect the rights of a purchaser. 

Indorsement ‘without recourse” is not sufficient to put a 
party on inquiry, nor will the words “secured by mort- 
gage” on real estate have any such effect. 





The rule that equity will not permit a prior mortgagee, know- 
ing that portions of the mortgaged premises have been 
subsequently conveyed or incumbered, to release the other 
portions, and attempt to collect his entire claim of those 
unreleased to the injury of purchasers of subsequent in- 
cumbrancers, is not applicable where the unreleased por- 
tions subsequently mortgaged are sufficient security for 
both mortgages. 


‘HE opinion of the court was delivered by Coxe, J. 
This was an action to foreclose a mortgage origin- 


ally given upon lot number 30 and the south 34 feet of 
lot number 29 in Fort Howard. The mortgage was 
executed by Bridget Whitney and Edwin Whitney to 
Joel 8. Fisk, on the 25th of February, 1873, to secure 
the payment of a promissory note of that date given 
by the mortgagors to Fisk, or order, for $233.03, in six 
years from date with interest payable annually thereon 
at the rate of ten per cent perannum. J.S8. Curtis for 
a valuable consideration purchased the note and mort- 
gage of Fisk on the llth of July, 1874. The plaintiff 
derives title from Curtis by an assignment bearing 
date May 20, 1876. Whenthe note aud mortgage came 
to plaintiff's hands the principal was not due, but there 
was interest overdue and unpaid. The defendants 
Bridget and Edwin Whitney answered, alleging, among 
other things, payment in full to plaintiff's assignor, on 
or about the 25th of June, 1874, under and in pursu- 
ance of an agreement set outin the answer. The de- 
fendant Goodenough answered separately, alleging 
payment of the mortgage previous to the assignment 
to the plaintiff, and further, that he was the owner of 
a mortgage given by Bridget and Edwin Whitney, 
June 26, 1874, on a portion of the mortgaged premises, 
to wit, the north ten feet of lot number 30, aud the 
south 34 feet of lot 29, being a portion of the mort- 
gaged premises remaining and covered by plain- 
tiffs mortgage, after Curtis had released the south 45 
feet of lot 30 therefrom while he held the mortgage. 
The court below decided that the note and mortgage 
were paid and extinguished while in the hands of Cur- 
tis, and gave judgment for the defendants. The agree- 
ment set out in the answers of the defendants under 
which it was claimed the note and mortgage were paid 
was never recorded; the plaintiff had no knowledge of 
its existence when he purchased the securities; nor 
had he any actual notice of any other fact affecting their 
validity, except the fact that interest was overdue and 
unpaid when they were transferred. Consequently 
the question arises, can the plaintiff, under the cir- 
cumstances, claim the protection which the law affords 
a bona fide purchaser of commercial paper for value, 
before maturity ? The learned Circuit Court, in obedi- 
ence to the decision of this court in Hart v. Stickney, 
41 Wis. 650, decided that the plaintiff took the note 
and mortgage as dishonored and subject to equities, 
because installments of interest were due and unpaid 
when they were transferred. If there is errorin this 
ruling of the court below, as we are well satisfied there 
is, it is an error for which this court, and not the Cir- 
cuit, should be held responsible. When the case of 
Hart v. Stickney was decided, our attention was not 
called by counsel, and we entirely overlooked in our 
examination, the previous case of Boss v. Hewitt, in 
the 15 Wis. 260, where a directly opposite ruling was 
made. The case of Boss v. Hewitt was decided in 1862, 
and the point was directly involved in the judgment. 
The defendant had given four negotiable notes, paya- 
ble respectively in one, two, three and four years with 
interest payable annually, for the price of sheep bought 
of the payees, and secured all the notes by a mort- 
gage. ne of the notes and an installment of interest 
ou all of them being due and unpaid, the payees trans- 
ferred the notes and mortgage to the plaintiff, who 
brought an action to foreclose the mortgage. The de- 
fendant pleaded fraud on the part of the payees in the 
sale of sheep. The court held that the fact that the 
first note was due and unpaid at the time of the trans- 
fer to the plaintiff did not let in the defense as against 
the notes not then due. On the other point, Mr. Jus- 
tice Paine, in delivering the opinion of the court, 
says: ** Neither do we think that the fact that the in- 
terest had not been paid makes the case equivalent toa 
purchase after maturity, so as to let in defenses that 
might have been made against the original parties. 
The interest is a mere incident to the debt, and al- 
though it is frequently provided that it shall be paid 
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at stated periods before the principal falls due, we 
know of no authorities holding that a failure to pay it 
dishonors the note so as to let in all defenses against 
subsequent purchasers for value, without any other 
notice of defects except the mere fact that such in- 
terest has not been paid. And we do not think it 
would have that effect. The maturity of the note, 
within the meaning of the commercial rule upon this 
subject is, the time when the principal becomes due”’ 
(pp. 262-3). Boss v. Hewitt derives direct support from 
the decisions in National Bank of North America v. 
Kirby, 108 Mass. 497, and Cromwell v. County yp sem 
9 U.S. 51 It is true, in National Bank v. Kirby, 
while it was held that failure to pay interest, standing 
alone, was not sufficient in law to throw such discredit 
upon the principal security upon which it is due as to 
subject the holder, to the full extent of the security, 
to antecedent equities, yet, that it was a fact, proper 
to be considered by the jury, in connection with other 
circumstances, on the question whether the holder is 
entitled to the protection of one who had taken it in 
good faith and without actual or constructive notice 
of existing defenses. What is said in the opinion, 
in Hart vy. Stickney, upon the point now in question, 
was not necessarily involved in the decision, and must, 
therefore, be regarded as mere dicta. The judgment 
in that case was reversed on the appeal of the plaintiff, 
the holder of the note, on the ground that the trial 
court refused proper, and gave erroneous instructions 
as to the legal consequences resulting, where a vendee 
abandons possession of premises held by him under 
executory contract of sale, and the vendor takes the 
possession. That was the precise point upon which 
the judgment was reversed. And as the earlier case 
of Boss v. Hewitt was entirely overlooked, which by 
implication is sustained by many decisions of this 
court, made in the farm mortgage cases, and in ac- 
tions arising upon town, county and city bonds, we 
deem it our*duty to adhere to the rule, that a pur- 
chaser for value, of unmatured commercial paper, 
with interest overdue, is not from that fact alone 
affected with notice of prior equities, or infirmities in 
the title. 

The plaintiff being the purchaser of the note and 
mortgage for value before maturity, the further ques- 
tion arises whether there were any circumstances or 
facts disclosed which can affect his rights as a bona fide 


“holder. In considering this question it is necessary to 


bear in mind that it is the settled law in this State 
that a negotiable promissory note secured by a mort- 
gage may be transferred before maturity like other 
negotiable paper, and the holder takes it discharged 
of existing equities. The mortgage in such a case 
passes as an incident to the note and may be enforced 
by the holder in spite of equities which may exist be- 
tween the mortgagor and mortgagee. This is the doc- 
trine laid down in Croft v. Bunster, 9 Wis. 504, and 
the same point has been repeatedly affirmed in subse- 
quent cases. And “as with other negotiable paper, 
mere suspicion that there may bea defect of title in its 
holder, or knowledge of circumstances which would 
excite suspicion as to his title in the mind of a prudent 
manu, is not sufficient to impair the title of the pur- 
chasers. That result will only follow where there has 
been bad faith on his part.” Cromwell v. County of 
Sac, supra. Was the plaintiff guilty of gross negli- 
gence or had he any ground of suspicion of defect of 
title or knowledge of circumstances which would ex- 
cite such suspicion on the part of a prudent man that 
there was some infirmity in these securities, and if 
so, what were those circumstances? The note it is 
said was indorsed by the payee and mortgagee “ with- 
out recourse.”” But that “is not sufficient to charge 
the assignee with notice of a defense against the note, 
on the part of the maker, nor is it sufficient to put 
him on inquiry in reference thereto.’’ Stevenson v. 
O' Neul, 71 Ill. 314. Then it is said that the words “ se- 
cured by real estate mortgage’’ appeared on the face 
of the note. But ‘the object and intent of the par- 
ties in putting these words on the note was not to 
limit or impair its value, but toaddtoit;” * * * 
“‘and they were neither sufficient to inform third par- 
ties of the contents or terms of the mortgage or to put 
them upon inquiry.”” Howry v. Eppinger, 84 Mich. 
29-33. Again, it is claimed that there was on the rec- 
ords in the register’s office a satisfaction or release of 
the note and mortgage in suit, executed by Curtis on 
the 16th day of July, 1874, so far as the mortgage was 
a lien on the south 45 feet of lot 30, known as the hotel 





property. But the plaintiff does not claim any thing 
inconsistent with that release, even if chargeable with 
actual knowledge of its existence. But it is also said 
that while Curtis was the owner of plaintiff's note and 
mortgage, and when he executed this release, he knew 
of the existence of the second mortgage now held by 
the defendant Goodenough, on a portion of the prem- 
ises covered by the first. Suppose he did, it does not 
appear that when plaintiff bought the note and mort- 
gage that he had knowledge of either the release or the 
second mortgage. The doctrine is well settled * that 
equity will not permit a prior mortgagee, knowing 
that portions of the mortgaged premises have been 
subsequently conveyed or incumbered by the mort- 
gagor, to deal with him arbitrarily, to the prejudice of 
the interests of such subsequent incumbrancers or 
purchasers, by releasing those parts of the land on 
which he has the only lien, and attempting to enforce 
his entire claim out of those portions in which such 
others had become interested.’’ Deuster v. McCa- 
mus, 14 Wis. 308-311. But wedo not see that this 
equitable principle has any application to this case be- 
cause the defendant Goodenough does not aver in his 
answer that he was injured in any way by the dis- 
charge of the prior mortgage as to a part of the prem- 
ises contained in that mortgage, and the proof shows 
beyond a doubt that he was not prejudiced thereby. 
The property may be ample security, and it appears 
that it is, to discharge both mortgages. So in any as- 
pect of the case we think the plaintiff is entitled to 
a judgment of foreclosure according to the prayer of 
his complaint. 

The judgment of the Circuit Court is reversed and 
the cause remanded, with directions to enter such a 
judgment. 

Ryan, C. J., took no part in this cause. 

Se a SN, 
REBUILDING CLAUSE IN CONTRACT OF 
INSURANCE. 


COURT OF APPEALS OF NEW YORK, NOV. 12, 1878. 





HEILMANN V. WESTCHESTER FIRE INSURANCE Co. 


A policy of fire insurance provided that the loss, if any, should 
be payable to the mortgagee within a certain time unless 
the company replaced the property or gave notice of their 
intention to rebuild or repair. A loss having occurred, the 
company elected to rebuild, gave due notice and the plans 
and specifications were furnished. The company neglected 
or refused to rebuild. Held, that the contract to insure 
was superseded by the contract to rebuild ; that notice of 
election to build was properly served on the assured; that 
the action was upon the latter contract and that it was 
properly brought by the assured and not by the mortga- 
gee. 

F ygeonse to compel defendants to rebuild under a 

clause in a policy of fire insurance. The opinion 
states the case. 

CuurcH, C. J. The only question involved is 
whether the plaintiff can maintain the action. The 
defendant insists that the action can only be brought 
by Briggs, the appointee named in the policy for re- 
ceiving the payment, or at all events that he ~ Be! be 
made a party. ‘This precise point has not, that Iam 
aware, been decided in this State, and its solution de- 
pends upon the construction to be given to the con- 
tract. The contract isan ordinary fire policy, by which 
the defendant agreed to insure the plaintiff against 
loss or damage by fire on certain premises therein de- 
scribed, ‘‘Joss, if any, payable to Peter Briggs, Jr., 
mortgagee.’ The policy contains this clause: ‘The 
amount of loss or damage to be estimated according 
to the actual cash value of the property at the time of 
the loss, and to be paid sixty days after due notice and 
proofs of the same, made by the assured and received 
at the office in accordance with the terms aud provi- 
sions of the policy, unless the property be replaced or 
the company have given notice of their intention to 
rebuild or repair the damaged premises.’’ There was 
also a provision giving the defendant the option to re- 
pair or rebuild within a reasonable time, upon giving 
notice within thirty days from the time of the service 
of proof of loss; and in case such notice was given, 
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requiring the assured to furnish plans and specifica- 
tions of the building destroyed. otice was given to 
the assured, which was accepted, and plans and speci- 
fications furnished by. her, and the defendant neglected 
and refused to rebuild when this action was brought. 

It has been settled in this court, that in such a case 
the contract to insure becomes superseded by the 
building contract; that the action is upon the con- 
tract to rebuild, and not upon the policy, and that the 
company having exercised the option, is bound asupon 
an original contract to build with the consideration 
paid in advance, and that neither the amount of loss 
nor the amount of insurance is controlling upon the 
question of the amount of the recovery in an action 
upon such a contract. Morrell v. Irving Ins. Co., 33 

. ¥. 429; Beals v. Home Fire Ins. Co., 36 id. 522. 

Denio, a in the former case, said ‘‘ that the contract 
then became one for rebuilding, and that the obliga- 
tion, which looked to the payment of money, became 
obsolete and inapplicable, and that the case then be- 
came the same which it would bave been if the con- 
tract had obliged the defendant simply to rebuild in 
case of loss.” 

Looking at the terms of the contract in the light of 
these adjudications, it seems logically to follow that 
the legal title to this cause of action, which is on the 
building contract, is in the plaintiff, and not in the 
mortgagee. The payment contemplated to be made 
to the mortgagee was a payment in money, as provided 
in the policy, within sixty days after proofs of loss. 
This agreement was qualified by the other provision 
referred to, making it optional to rebuild, which when 
exercised superseded the agreement to pay, and, in the 
language of Judge Denio, rendered the alternative ob- 
ligation to pay “obsolete and inapplicable.’’ Indeed, 
the terms of the contract seem decisive on this point. 
The agreement to pay the loss is accompanied by an 
express proviso rendering it not obligatory if the no- 
tice is given. 

It is suggested that injustice might be done to the 
mortgagee by collusion between the assured and in- 
surer, and that his rights ought not to be prejudiced 
by any dealing between them. Fraud or collusion 
would of course vitiate oy Sins they might do, and 
if the mortgagee should injured by carrying out 
the  nepennranes it would be attributable to the terms 
of the contract, which the parties made and had a 
right to make themselves. he right to rebuild is as 
much apart of the contract as the obligation to pay, 
and necessarily modifies the latter. The contract to 
rebuild was for the benefit of the plaintiff. The prop- 
erty belonged to her when destroyed, and would be 
hers when fy wre The notice was properly given to 
the plaintiff instead of the mortgagee, and the defend- 
ant so construed the contract, as we must presume 
from the fact that it served the notice upon her, and 
not upon the mortgagee. Suppose the defendant had 
professed to comply with its contract, and had erected 
a building, but in consequence of defective workman- 
ship or materials, or otherwise, a cause of action had 
accrued for damage, could the mortgagee have brought 
an action ? He would have had no interest in the re- 
covery if his security was ample, and no interest to 
prosecute such an action. It is said that he might be 
compelled to bring the action, or that, if he refused, 
the plaintiff might then bring it. Every action must 
be brought in the name of the party in interest, ex- 
cept trustees of an express trust. The mortgagee 
would have had no interest nor could an express trust 
be spelled out of the policy which would enable him 
to bring an action for such a cause. His right is fixed 
by the policy, and is confined to a right to receive the 
amount of the loss, if notice is not given. It is said 
that the word pay includes the discharge of the obli- 
—— in money, or by rebuilding, and Tolman v. 

anufacturers’ Ins. Co., 1 Cush. 73, is cited. There, 
an order was given by the assured, after the loss, to 
pay the loss to a third person, to which the company 
assented, and the court held that this was not a waiver 
of the right to rebuild. The decision was clearly 
right, but whether the reason given for it was the cor- 
rect one, I do not deem it necessary to discuss. In this 
case I can see no ground for the position that the ob- 
ligation »> poy the loss to the mortgagee contemplated 
anything else than a payment in money. The action 


was y brought in the name of the plaintiff, and 
it follows that the defendant is not liable to an action 
by the mortgagee. It may be that under some cir- 
cumstances a mortgagee might intervene in equity in 





case of insufficient security to prevent the payment of 
the money to the mortgagor, or its misappropriation, 
but no such question arises here, and it is unnecessary 
to decide it. No objection is made on the part of the 
mortgagee, and the defendant appears to be defending 
the action upon the¢echnical ground of a want of in- 
terest in the plaintiff to bring the action, which we 
think not tenable. 

In the recent case of Hastings vs. this same defend- 
ant the mortgagee had an absolute insurance, unaf- 
fected by the mortgagor’s act, and we held that this 
protected the mortgagee, as well against prior as sub- 
sequent acts, and the decision has no application to 
the question involved in this case. 

The judgment must be affirmed. 

All concur, except Rapallo, J., dissenting. 
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LOANS BY NATIONAL BANKS ON REAL 
SECURITIES. 


SUPREME COURT OF THE UNITED STATES. 


THE Unrton NATIONAL BANK, SKINKER AND OTHERS 
v. MATTHEWS. 


A national bank loaned money and took as security therefor 
an assignment of a note and deed of trust of real estate 
Held (reversing Matthews v. Skinker, 62 Mo. 329), that the 
deed of trust was not void and that the bank would not be 
enjoined from selling thereunder. 

While a national bank is prohibited by law from loaning money 
on real security, yet if it does make a loan on such security 
the security is not void but may be enforced. 


N error to the Supreme Court of the State of Mis- 
souri. Bill for an injunction to restrain the sale of 
real estate. The opinion states the case. 


Mr. Justice SWAYNE delivered the opinion of the 
court. 

This case involves a question arising under the na- 
tional banking law, which has not heretofore been 
passed upon by this court. We have considered it 
with the care due to its importance. There is no 
controversy about the facts, and so far as it is neces- 
sary to advert to them, they may be briefly stated. 

On the ist of March, 1871, Hugh B. Logan and the 
defendant in error, Elizabeth Beard, executed and de- 
livered to Sterling Price & Co. yay gene and several 
promissory note for the sum of $15,000. payable to the 
order of that firm two years from date, with interest 
at the rate of ten percent perannum. The payment 
of the note was secured by a deed of trust, executed 
by the defendant in error, of certain real estate therein 
described. 

On the 13th of the same month, the note and deed 
of trust were assigned to the bank. The answer of the 
bank avers that the bank ‘* accepted the said note and 
deed of trust as security for the sum of $15,000, then 
and there advanced and loaned to said Sterling Price 
&Co., * * * onthe security of said note and deed 
of trust.”’ Price & Co. failed to pay the loan at matu- 
rity. The bank directed the trustee in the deed of 
trust to sell. The defendant in error thereupon filed 
this bill in the proper State court to enjoin the sale. 
A perpetual injunction was decreed upon the ground 
that the loan by the bank to Price & Co. was made 
upon real estate security; that it was forbidden by 
law, and that the deed of trust was, therefore, void. 
The decree was made upont the pooeings. No testi- 
mony was introduced upon either side. he plaintiffs 
in error removed the case to the Supreme Court of the 
State. There the decree of the lowercourt was af- 
firmed. Hence this writ of error. 

Our attention has been called to but a single point 
which requires consideration, and that is whether the 
deed of trust can be enforced for the benefit of the 
bank. 

The statutory provisions which bear upon the subject 
are as follows: =sh 

“ Sxc. 5136.’’ Every national banking association 
is authorized “‘ to exercise by its board of directors or 
duly authorized officers or agents, subject to law, all 
| incidental powers as shall be necessary to carry 
on the business of banking by discounting and nego- 
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tiating promissory notes, drafts, bills of exchange, and 
other evidences of debt, by receiving deposits, by buy- 
ing and selling exchange, coin and bullion, by loaning 
money on personal security, and by obtaining, issuing 
and circulating notes according to the provisions of 
this title. 

“Sec. 5137. A national banking association may 
purchase, hold and convey real estate for the following 
purposes and for no others: First, such as may be nec- 
essary for its immediate accommodation in the trans- 
action of its business. Second, such as may be mort- 
gaged to it in good faith by way of security for debts 
previously contracted. Third, such as shall be con- 
veyed to it in satisfaction of debts previously con- 
tracted in the course of its dealings. Fourth, such as 
it shall purchase at sales under judgments, decrees or 
mortgages held by the association, or shall purchase 
to secure debts to it. But no such association shall 
hold the possession of any real estate purchased to 
secure any debts due to it fora longer period than 
five years.”” Rev. Stat., U. 8., 1999; 13 U.S. Stat. at 
Large, 99. 

Here the bank never had any title, legal or equit- 
able, to the real estate in question. It may acquire a 
title by purchasing at a sale under the deed of trust, 
but that has not yet occurred, and never may. 

Section 5137 has, therefore, no direct application 
to the case. It is only material as throwing light 
upon the point to be considered in the preceding sec- 
tion. Except for that purpose it may be laid out of 
view. 

Section 5136 does not, in terms, prohibit a loan on 
real estate, but the implication to that effect is clear. 
What is so implied is as effectual as if it were ex- 
pressed. As the transaction is disclosed in the record, 
the loan was made upon the note as well as the deed 
of trust. Non constat—that the maker who executed 
the deed would not have been deemed abundantly 
sufficient without the further security. Thedeed, asa 
mortgage would have been, was an incident to the 
note and a right to the benefit of the deed, whether 
mentioned or delivered or not, when the note was as- 
signed, would have passed with the note to the trans- 
feree of the latter. 

The object of the restrictions was obviously three- 
fold. It was to keep the capital of the banks flowing 
in the daily channels of commerce; to deter them 
from embarking in hazardous real estate speculations, 
and to prevent the accumulation of large masses of 
such property in their hands, to be held, as it were, in 
mortmain. ‘The intent, not the letter of the statute, 
constitutes the law. A court of equity is always re- 
luctant in the last degree to make a decree which will 
effect a forfeiture. ‘The bank parted with its money 
in good faith. Its garments are unspotted. Under 
these circumstances the defense of ultra vires, if it can 
be made, does not address itself favorably to the mind 
of the chancellor. We find nothing in the record 
touching the deed of trust which, in our judgment, 
brings it within the letter of the meaning of the pro- 
hibitions relied upon by the counsel for the defendant 
in error. 

In The First National Bank v. Haire, 36 Iowa, 443, 
the bank refused to discount a note for a firm, but 
agreed that one of the partners might execute a note 
to the other, that the payee should indorse it, that the 
bank should discount it, and that the maker should 
indemnify the indorser by a bond and mortgage upon 
sufficient real estate executed for that purpose, with a 
stipulation that in default of due payment of the note, 
the bond and mortgage should inure to the benefit of 
the bank. The arrangement was carried out. The 
note was not paid. The maker and indorser failed 
and became bankrupts. The bank filed a bill to fore- 
close. The same defense was set upas here. In dis- 
posing of this point the Supreme Court of the State 
said: ‘* Every loan or discount by a bank is made in 
good faith, in reliance, by way of security, upon the 
real or personal property of the obligors, and unless 
the title by mortgage or conveyance is taken to the 
bank directly, for its use, the case is not within the 
prohibition o she statute. The fact that the title or 
security may inure indirectly to the security and ben- 
efit of the bank will not vitiate the transaction. Some 
of the cases upon quite analogous statutes go much 
further than this. Silver Lake Bank v. North, 4 Johns. 

” 

But it is alleged by the learned counsel for the de- 

fendant in error that in the jurisprudence of Missouri 





a deed of trust is the same thing in effect as a direct 
mortgage — with respect toa party entitled to the ben- 
efit of the security —and authorities are cited in sup- 
port of the proposition. The opinion of the Supreme 
Court of Missouri assumes that the loan was made 
upon real estate security within the meaning of the 
statute, and their judgment is founded upon that 
view. These things render it proper to consider the 
case in that aspect. But, conceding them to be as 
claimed, the consequence insisted upon by no means 
necessarily follows. The statute does not declare such 
a security void. It is silent upon the subject. If Con- 
gress so meant, it would have been easy to say so, and 
it is hardly to be believed that this would not have 
been done, instead of leaving the question to be set- 
tled by the uncertain result of litigation and judicial 
decision. Where usurious interest is contracted for, 
a forfeiture is prescribed and explicitly defined. 

In Harris v. Runnels, 12 How. 79, this court said 
that “ the statute must be examined as a whole to find 
out whether or not the makers meant that a contract 
in contravention of it was to be void, so as not to be 
enforced in a court of justice.”’ In that case a note 
given for the purchase-money of slaves, taken into 
Mississippi contrary to a statute of the State, was held 
to be valid. 

Where a statute imposes a penalty on an officer for 
solemnizing a marriage under certain circumstances, 
but does not declare the marriage void, the marriage 
is valid, but the penalty attaches to the officer who did 
the prohibited act. Milford v. Worcester, 7 Mass. 48; 
Parton v. Hervey, 1 Gray, 119; King v. Birmingham, 8 
Barn. & Cr. 29. 

Where a bank is limited by its charter to a specified 
rate of interest, but no penal consequence is denounced 
for taking more, it has been held that a contract for 
more is not wholly void. Bank of the State of Missis- 
sippi v. Sharp, 4 Smedes & Mar. 75; Grand Gulf Bank 
v. Archer, 8 id. 151; Rock River Bank v. Sherwood, 10 
Wis. 230. 

The charter of a savings institution required that 
its funds should be ‘‘ invested in or loaned on public 
stocks or private mortgages, etc.’’ A loan was made and 
a note taken secured by a pledge of worthless bank 
stock. The borrower sought to enjoin the collection 
of the note upon the ground that the transaction was 
forbidden by the charter, and therefore void. The 
court held the borrower bound, and upon a counter- 
claim adjudged that he should pay the amount of the 
loan with interest. Mott v. U. S. Trust Co., 19 Barb. 
568. 
Where a corporation is incompetent by its charter 
to take a title to real estate, a conveyance to it is not 
void, but only voidable, and the sovereign alone can 
object. It is valid unless assailed in a direct proceed- 
ing instituted for that purpose. Leazure v. illegas, 
7TSerg. & R. 320; Goundie v. The North Water Company, 
7 Barr, 233; Runyon v. Coster, 14 Pet. 122; The Ban 
v. Poitiaux, 3 Rand. 136; McIndoe v. The City of St. 
Lowis, 10 Mo. 577. 

The authority first cited is elaborate and exhaustive 
upon the subject. So an alien, forbidden by the local 
law to acquire real estate, may take and hold title un- 
til office found. J'airfax’s Devisee v. Hunter’s Lessee, 
7 Cranch, 604. 

In the Silver Lake Bank v. North, 4 Johns. Ch. 3870, 
the bank was a Pennsylvania corporation, and had 
taken a mortgage upon real estate in New York. A 
bill of foreclosure was filed in the latter State. The 
answer set up as a defense ‘‘ that by the act of incor- 
poration, the plaintiffs were not authorized to take a 
mortgage except to secure a debt previously con- 
tracted in the course of its dealings; and here the 
money was lent, after the bond and mortgage were 
executed.”’ The analogy of this defeuse to the one we 
are considering was too obvious to need remark. Both 
present exactly the same question. Chancellor Kent 
said: ‘*Perhaps it would be sufficient for this case, 
that the plaintiffs are a duly incorporated body, with 
authority to contract and take mortgages and judg- 
ments; and if they should pass the exact line of their 
power, it would rather belong to the government of 
Pennsylvania to exact a forfeiture of their charter 
than for this court in this collateral way to decide a 

uestion of misuser by setting aside a just and bona 
fide contract.” * * * “If the loan and mortgage 
were concurrent acts, and intended so to be, it was 
not a case within the reason and spirit of the restrain- 
ing clause of the statute, which only meant to pro- 
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hibit the banking company from vesting their capital 
in real property, and engaging inland speculations. A 
mortgage taken to secure a loan advanced bona fide 
as a loan, in the course and according to the usage of 
banking operations, is not surely within the prohi- 
bition.” 

It is not denied that the loan here in question was 
within the category. This authority, if recognized as 
sound, is conclusive. See, also, Baird v. The Bank of 
Washington, 11 Serg. & R: 411. 

Sedgwick (Stat. and Const. Constr. 73) says: 
‘“* Where it is asimple question of authority to con- 
tract, arising either on a question of regularity of or- 
ganization or of power conferred by the charter, a 
party who has had the benefit of the agreement cannot 
be permitted in an action founded upon it to question 
its validity. It would be in the highest degree inequi- 
table and unjust to permit a defendant to repudiate 
a contract, the benefit of which he retains.’ 

What is said in the text is fully sustained by the au- 
thorities cited. 

We cannot believe it was meant that stockholders, 
and, perhaps, depositors and other creditors, should 
be punished and the borrower rewarded, by giving 
success to this defense whenever the offensive fact shall 
occur. Theimpending danger of a judgment of ouster 
and dissolution was, we think, the check, and none 
other, contemplated by Congress. 

That has been always the punishment prescribed for 
the wanton violation of a charter, and it may be made 
to follow whenever the proper public authority shall 
see fil to invoke its application. A private person 
cannot, directly or indirectly, usurp this function of 
the government. 

The decree of the Supreme Court of Missouri is re- 
versed and the cause will be remanded, with directions 
to dismiss the bill 


Mr. Justice Miller dissenting: 

I am of opinion that the National Banking Act 
makes void every mortgage or other conveyance of 
land as a security for money loaned at the time of the 
transaction by the bank, to whomsoever the convey- 
ance may be made; that the bank is forbid to accept 
such security, and it is void in its hands. 

The contract to repay the money, and the collateral 
conveyance for security, are separable contracts, 
and so far independent that one may stand and the 
other fall. 

In the present case the money was loaned on the 
faith of the deed of trust, and that instrument is void 
in the hands of the bank, but the note, as evidence of 
the loan of money, is valid against Mr. Matthews per- 
sonally. With this latter contract the State court did 
not interfere. It enjoined proceedings under the 
deed of trust against the land, and did no more. 

Its judgment in that matter ought, in my opinion, 
to be affirmed 
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COURT OF APPEALS ABSTRACT. 


NEGLIGENCE—PRESUMPTIONS—DUTY TO NONSUIT. — 
Care on the part of one seeking to render another liable 
for neglect must be established by proof. Where there is 
no proof of such care, the courtshould nonsuit. Beise- 
gelv. N. Y. C. R. R. Co. 14 Abb. (N. 8.) 29; Reynolds 
vw. N. Y. C. & H. R. R. R. Co., 58 N. Y. 248. Absence of 
negligence will never be presumed. Where one has been 
killed by the negligence of another, the circumstances 
must show due care on his own part. When the cir- 
cumstances point just as much to the negligence of 
the deceased as to its absence, or point in neither di- 
rection, the plaintiff should be nonsuited. The pre- 
sumption that every person will take care of himself 
from regard to his own life and safety cannot take 
place of proof. ‘The plaintiff's intestate was killed 
by defendant's cars; in the day-time he attempted to 
cross the defendant’s tracks on foot; he was of ma- 
ture age and judgment, possessed of all his facuities; 
the day was fair; he lived near the track, knew the 
surroundings, and knew the hours of trains; he knew 
danger was mainly to be apprehended from the 
west, and that trains were frequently behind time; he 
knew that warnings of approach were not customary 
at that point; he stepped upon the southernmost track; 
@ train was going west on the third track north; 
a train was approaching from the west on the south 
track; some obstructions hindered view to the west, 








but he “nit have seen atleast forty feet west before 
stepping on that track; there was no evidence that he 
looked in that direction ; there was evidence that he 
stood on the track, facing the east, looking at the 
train approaching on the third track, some time be- 
fore he was struck by the train from the west, and 
the engineer of that train testified that he saw him 150 
feet distant, and that if the deceased had looked, he 
could have seen the train. Held, that the plaintiff 
should have been nonsuited, even in the absence of 
this evidence, upon his own showing; and certainly 
Ss o evidence. Judgment reversed. Cordell 
v. N. } . & H.R. R. R. Co. Opinion by Earl, J. 
(Decided he. 26, 1878.) 


—— MASTER AND SERVANT: INFANCY.—The plain- 


tiff, a minor, was injured by the breaking of a brake 
chain on the defendant’s car, he being in their employ 
asa brakeman. It appeared that such a chain, when 
new, ought to bear astrain of 12,000 pounds, and that 
aman could exert only a strain of about 1,200 pounds 
onit. Held, that it was properly submitted to the 
jury to determine from this evidence alone, whether 
there was a defect in the chain. But there being no 
other evidence of any defect; nor of the cause of 
breaking; nor that ordinary care and observation 
would have discovered the defect, if any had existed; 
nor that reasonable care and observation were not ex- 
ercised, a verdict for the plaintiff could not be main- 
tained. It was not incumbent on the defendant to 
detach and test the chains by hydraulic or other 
means. ‘The jury were not justified in inferring negli- 
gence from the existence of the defect. The master 
is not liable for an injury to his servant from an im- 
perfection in machinery, unless he is shown to have 
been guilty of some negligence in respect to it, either 
by acts of omission or commission. Where the imper- 
fection is the result of ordinary wear there must still 
be evidence of negligence on the part of the master in 
not discovering it. Webb v. Rennie, 4 Fost. & Fin. 
N. P. R. 608. The plaintiff cannot claim to be re- 
lieved from the ordinary risks of his employment by 
reason of infancy, there being no claim that he was of 
unsuitable age, or that his employment was peculi- 
arly hazardous, or that he was unfit for it. Infancy 
is a material consideration in respect to contributory 
neglect, but a minor takes the incidental risks of his 
business like an adult whenever he engages to a5 3 
Judgment absolute fur defendant. DeGraff v. 

Cent. & H. R.R. R. Co. Opinion by Church, C. Nj. 


ACCORD AND SATISFACTION—UNEXECUTED ACCORD.— 
Where one who held a judgment against another 
agreed to accept a sum in cash,if paid within a year, 
and the assignment of a patent and avails of a patent 
business, in full of the judgment, or to accept $1,000 
in cash in installments, and the balance in merchan- 
dise, until the judgment should be reduced to $1,000, 
and for that balance an assignment of the patent; the 
defendant having his election, and having elected 
the latter, and paid the $1,000, supplied the mer- 
chandise, and tendered the assignment which the 
plaintiffrefused, held, that this did not operate as a 
satisfaction of the judgment, except pro tanto, and the 
judgment remained in forceas to the balance. An 
unexecuted accord cannot be treated as a satisfaction. 
Part execution makes no difference. Cock v. Hony- 
church, 2'T. Ray. 203; Allen v. Harris, 1 Ld. Ray. 122; 
Lynn v. Bruce, 2H. BI. 317; Peytoe’s Case, 9 Co. 141; 
Evans v. Powis, 1 Exch. 601; Kinsler v. Pope, 5 Strobh. 
126. Composition deeds are an exception. Good v. 
Cheeseman, 2 Barn. & Ad. 335; Bayley v. Homan, 3 
Bing. N. C. 915. Mutual promises do not operate a 
oe Cara unless the intent was to accept the promise 
as satisfaction; where the pe rformance of the promise 
is the equivalent there is not complete accord. Russell 
v. Lytle, 6 Wend. 390; Daniels v. Hallecbeck, 19 id. 408; 





Hawley v. Foote, id. 516; Brooklyn Bank v. De 
Grauw, 23 id. 342; Tilton v. Alcott, 16 Barb. 598. 
Order affirmed. Kromer v. Heim. Opinion by An- 
drews, J. 


(Decided Jan. 21, 1879.] 


MALPRACTICE — EVIDENCE: LIABILITY OF SURGEON 
FOR MISLEADING ADVICE.—In an action for malpractice 
of a surgeon, there was evidence that the defendant 
after reducing a dislocation neglected to provide or 
direct any means of preventing reluxation, and that, 





having voluntarily ceased to attend the patient, relux- 
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ation took place, while plaintiff was attended only by 
her family physician. Defendant claimed that if he 
had made a mistake in this respect the plaintiff should 
have called in other surgical aid. To rebut this proof 
was offered, under defendant’s objection, that she was 
prevented from doing so by his representations, after 
he had ceased to treat the case, that the limb was prop- 
erly set and would come all right in time. Held, prop- 
erly received. Also, held, that a refusal to charge that 
defendant was not liable for any thing occurring after 
he ceased to treat the patient, was proper, the court 
having already charged that the plaintiff could not 
have been misled unless she understood that a surgeon 
was no longer needed. The plaintiff had a right to 
assume that the defendant had performed his work 
skillfully, and it was reasonable to suppose that even 
if he had not continued treating her his advice would 
be followed. If by reason of defendant’s ignorance 
or negligence he had induced the plaintiff to rest quiet 
and lulled her into security, so that she was misled or 
deceived, and thus failed to employ another surgeon 
in due season, or to use the necessary precautions to 
prevent a new displacement, the defendant was liable 
for such misleading or deception. Proof of such mis- 
leading or deception tended to establish the cause of 
action. The fact that the advice in question was sub- 
sequent to his employment and ceasing to treat the 
case, did not relieve him, provided it misled and de- 
ceived her, and induced her not to employ another sur- 
geon. He assumed to act on her behalf still, and 
there is no reason why he should not be responsible for 
the act. Judgment uffirmed. Carpenter v. Blake. 
Opinion by Miller, J. 

[Decided Nov. 12, 1878.] 

PARTNERSHIP — BOND BY PARTNERS INDIVIDUALLY 
IN BUSINESS AND FOR BENEFIT OF FIRM. — Where 
funds or property are obtained on the obligation of 
only a portion of the members of a firm, the fact that 
the property thus obtained goes to the use of the firm 
is not of itself sufficient to render the firm liable; but 
where the property is not only obtained for and ap- 
plied to the benefit of the firm, but is obtained upon 
the joint act and joint written obligation of all its 
members, and the credit is given to all, the transaction 
is in substance a copartnership transaction, though 
the firm name is not actually used in tke writing, and 
though the partners may have superadded to their joint 
obligation the several liability of each of them. So 
where a bond was executed by six members constitut- 
ing a firm, joint and several in form, in the business 
and for the benefit of the firm, it must be regarded as 
a copartnership obligation payable out of the copart- 
nership funds, although it does not mention the firm 
name. Ex parte Stone, L. R., 8Ch. Ap. 914, 917. Other- 
wise, it seems, when outside the partnership business. 
Forsyth v. Woods, 11 Wall. 486; Turner vy. Jaycox, 40 
N.Y. 470; In re Weston, 12 Mete. 1, distinguished. Or- 
ders affirmed. The Berkshire Woollen Co. v. Juillard, 
Receiver. Opinion by Rapallo, J. 

[Decided Jan. 21, 1879.] 
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CoPpyYRIGHT — WHAT COVERS—MAP.—The com- 


sama constructed an insurance map for the city of 
ew York, whereon each lot and building was so 
marked with arbitrary coloring and signs explained 
by a reference or key, that an insurer could see at a 
glance its insurable character. The defendant con- 
structed a similar map for Philadelphia, using at first 
substantially the same system of coloring, signs ard 
key, but afterward modifying somewhat the two lat- 
ter. Held, that the latter was not an infringement of 
complainant’s map. The court said: “A copyright 
gives the author or publisher the exclusive right of 
multiplying copies of that he has written or printed. 
It follows that to infringe this right a substantial copy 
must be produced. It needs no argument to show 
that the defendant’s maps are not copies, either in 
whole or in part, of those of the complainants. They 
are arranged substantially on the same plan, but those 
of defendant represent Philadelphia, while those of 
the complainants represent New York. They are not 
only not copies of each other, but they do not convey 
thesame information. The complainants have no more 





an exclusive right to use the form of the characters 
they employ to express their ideas upon the face of 
the map than they have to use the form of type they 
select to print the key. Scarcely any map is published 
on which certain arbitrary signs, explained by a key 
printed at some convenient place for reference, are 
not used to designate objects of special interest, such 
as rivers, railroads, boundaries, cities, towns, etc., and 
yet we think it has never been supposed that a simple 
copyright of the map gave the publisher an exclusive 
right to the use upon other maps of the particular 
signs and key which he saw fit to adopt for the pur- 
poses of his delineations. That, however, is what the 
complainants seek to accomplish in this case. The 
defendant has not copied their maps. All he has done 
at any time has been to use to some extent their system 
of arbitrary signs and and their key.’’ Perris v. Hex- 
amer. Opinion by Waite, C. J. 


CORPORATIONS — CONSOLIDATION — RIGHTS OF NEW 
CORPORATION. — By the statutory code of Georgia 


which came in force January 1, 1863, it was enacted 
that private corporations were subject to be changed, 
modified, or destroyed at the will of the creator, ex- 
cept so far as the law forbids it, and that in all cases of 
private charters thereafter granted the State reserved 
the right to withdraw the franchise, unless such right 
is expressly negatived in the charter. Two railroad 
corporations created prior to 1863, each of which en- 
joyed by its charter a limited exemption from taxa- 
tion, were consolidated by virtue of an act of the 
Legislature passed on the 18th of April, 1863, which 
authorized a consolidation of their stocks, conferred 
upon the consolidated companies full corporate pow- 
ers, and continued to it the franchises, privileges, and 
immunities which the companies had held by their 
original charters. Held, 1. That by the consolidationa 
new corporation was created and the original com- 
panies were dissolved. McMahan v. Morrison, 16 Ind. 
172; Lauman +. Lebanon Valley R. R. Co., 30 
Penn, St. 42; Clearwater v. Meredith, 1 Wall. 40. 2. 
That the new corporation became subject to the 
provision of the Code which quservel the right 
of the Legislature to withdraw its charter or to 
change, modify, or destroy it. Railroad Co. v. 
Maine, 96 U. S. 510; Central R. R. Co. v. Bank- 
ing Co., 54 Ga. 420. 3. That a subsequent legis- 
lative act taxing the property of the corporation 
as other property in the State is taxed was not pro- 
hibited by that provision of the Constitution of the 
United States which denies to a State the power of 
passing a law impairing the obligation of contracts. 
Atlantic & Gulf R. RK. Co. v. Georgia. Opinion by 
Strong, J. 


STATE STATUTES — IMPEACHMENT OF.— The judg- 
ment of the higbest court of a State, that a statute 
has been enacted in accordance with the requirements 
of the State Constitution, is conclusive upon this 
court, and it will not be reviewed. Pennsylvania Col- 
lege Cases, 13 Wall. 212. Atlantic & Gulf R. R. Co. v. 
Georgia. Opinion by Strong, J. 

————_—_ >-_- —— 


MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 


MASTER AND SERVANT —NEGLIGENCE: INJURY TO 
SERVANT: FIRE ESCAPES.—In an action of tort to re- 


cover damages for personal injuries to plaintiff in 
escaping from defendant’s mill while on fire, it ap- 
peared that plaintiff was a servant in defendant’s em- 
ploy; that the mill wherein she worked took fire with- 
out defendant’s negligence; that plaintiff was in the 
sixth story; that there was but one stairway, which, 
by reason of the fire, became impassable, and that 
plaintiff was compelled to attempt escape through a 
window and was injured. Plaintiff imputed negli- 
gence to defendant: Ist, because no proper and 
sufficient means of extinguishing fire were provided: 
and 2d, because there was no sufficient means of 
escape in case of fire. No evidence was offered that 
the appliances for extinguishing fire were not suffi- 
cient, but it was proved that the water would not run 
when the plaintiff's fellow-servants attempted to use 
it. Held, not such proof of negligence as to charge 
the defendant; that the failure of the water to run 
must be attributed to the negligence of fellow-ser- 
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vants, either in failing to keep the apparatus in proper 
order, or in negligently putting it in operation. Cooper 
v. Hamilton Manuf. Co., 14 Allen, 193; Kendall v. Bos- 
ton, 118 Mass, 234; Joy v. Winnisimmet Co., 114 id. 63; 
Allen v. New Gas Co., L. R., 1 Ex. Div. 251. In either 
aspect of the question defendant would not be liable. 
Held, also, that in the absence of statutory require- 
ments the employer was not bound to provide fire 
escapes. Dec., 1878. Jones v. Granite Mills Co. Opin- 
ion by Endicott, J. 


MARINE INSURANCE—DEVIATION: USAGE.— A ves- 


sel was insured ‘at and from Plymouth tothe Banks, 
cod fishing, and at and thence back to Plymouth.”’ 
The vessel left Plymouth with the usual amount of 
bait, but by an unexpected failure of bait ordinarily 
taken on the fishing ground it became necessary for 
her to go into port to procure bait, and she went to the 
nearest practicable port solely for that purpose. After 
her return to the fishing bank shewas lost. The jury 
found for the plaintiff, the court below holding that 
there had been no deviation. Held, error, in the ab- 
sence of evidence of a usage to leave the Banks and go 
into port for bait. The policy contained a definite 
and distinct description of the contemplated voyage 
between two fixed termini, and the language used is 
not open to the construction that it was the intention 
of the parties to insure the vessel in prosecuting the 
adventure elsewhere, or doing what was necessary to 
make the voyage successful outside and beyond the 
prescribed limits. The designation of the business of 
@ voyage cannot vary the route or termini unless some 
usage connected with the particular trade or venture 
is shown to exist. Any departure from or delay in 
thecourse without just cause or necessity is a devia- 
tion. Whenever there is a departure the insured 
must show that it is justified by the necessity of the 
case. Stocker y. Harris, 3 Mass. 418; Brazier vy. 
Claps, 5 id. 1; Coffin v. Newburyport Marine Ins. 
Co., 9 id. 436, 449; Kettle v. Wiggin, 13 id. 68. A 
deviation for bait, although necessary to the suc- 
cess of the voyage, was not fora justifiable reason, as 
it did not involve the safety of the vessel or property 
on board, and the insurers were in no wise responsible 
for the success of the venture. The vessel could have 
waited on the Banks a reasonable time for bait, but 
she could not go away from the route to procure it. 
Burgess v. Equitable Marine Inswrance Co. Opinion 
by Endicott, J. 





—— 


BANKRUPTCY LAW. 

DISCHARGE OF DEBTS FRAUDULENTLY CONTRACTED. 
—Proceedings for a composition in bankruptcy under 
the act of June 22, 1874, sec. 17, do not operate to dis- 
charge debts fraudulently contracted; the language of 
said section is subject to the limitation of sec. 5117 of 
the U.S. Rev. Stats. N. J. Sup. Ct. Leggett v. Bar- 
ton. Opinion by Knapp, J. 

EFFECT OF DISCHARGE ON EXECUTION AGAINST 
PERSON — RELEASE OF SURETIES. — Defendant caused 
the property of one 8., a non-resident, to be attached, 
and it was sold as perishable under an order of the 
court. Afterward 8. was adjudged a bankrupt, and 
his assignee brought action against defendant for con- 
version in causing the levy of the said attachment and 
sale of the property; judgment was rendered against 
the defendant, on which he was arrested,under an ex- 
ecution against the person and gave bail for the jail 
limits. The defendant was afterward adjudged a 
bankrupt and received his discharge. On an applica- 
tion thereafter fora discharge from custody under the 
execution against his person and for a release of his 
sureties on the bail bond and a surrender up and can- 
cellation of the bond it was contended by the plaintiff 
that so long as he had the body of his debtorin execu- 
tion he could not prove his judgment in bankruptcy. 
Held, error; that while aside from the Bankrupt law 
the plaintiff might not be able, while he held the body 
of the debtor in execution, to pursue further remedies 
against bis peogets (Jackson v. Benedict, 13 Johns. 
533), yet under the Bankrupt Act (§5067) the judgment 
was and remained a provable debt, and was therefore 
discharged, except so far as it might be necessary to 
keep it alive to secure the rights which had become 
fixed and vested when the bankruptcy proceedings 








were commenced; and as there had been no breach of 
the bail bond at the time of those proceedings, the 
sureties thereon were discharged. Kirby v. Garrison, 
21 N. J. Law, 179. The cases of Goodwin v. Stark, 15 
N. H. 218, and Dyer v. Cleaveland, 18 Vt. 241. Ques- 
tioned, Claflin ». Cogan, 48 N. H. 411, distinguished on 
the ground that there had been a breach of the 
bond,and the conditions thereby made absolute before 
proceedings in bankruptcy. U. 8. Cir. Ct., 8. D. N, 
Y., January, 1879. Long v. Dickerson. Opinion by 
Blatchford, J. 


SALE BY ASSIGNEE — DOWER.—The sale of the lands 
of a bankrupt by the assignee does not divest the 
dower right of the bankrupt’s wife. The interest 
which the assignee takes or can give is precisely that 
which the bankrupt has or could give and no more, 
and although by the law of Pennsylvania a judicial 
sale will bar the wife’s right of dower, such rule does 
not apply as to a sale in bankruptcy. Pennsylvania Sup. 
Ct., January 6, 1879. Lazear v. Porter. Opinion by 
Trunkey, J. 





——___—___—___ 
CRIMINAL LAW. 


DEMURRER — JOINDER OF ISSUE.— Upon an indict- 
ment under a statute for selling liquor on the Lord’s 
day, the defendant demurred; the demurrer was over- 
ruled and he was found guilty. Upon appeal defend- 
aut claimed that he was entitled to judgment because 
the record did not show that the Commonwealth joined 
issue on the demurrer. Held, that the omission of 
the record to show this, like its omission to showa 
joinder of issue on the plea of not guilty, was wholly 
immaterial to the rights of the defendant, and could 
not be objected to after the time and determination of 
the issue of law or fact tendered by him. 1 Chit. Crim. 
Law, 481, 482; United States v. Gibert, 2 Sumn. 19, 
66; Commonwealth v. McKenna, 125 Mass. Mass. Sup. 
Ct., Jan. 18, 1879. Commonwealth v. McCormack. Opin- 
ion by Gray, C. J. 

ILLEGAL ARREST —RIGHT OF ONE TO RESIST.—A 
man illegally restrained of his liberty may use such 
means as may be necessary, short of taking life, to re- 
gain his freedom, and when death does not result from 
the violence used in such a case, although the prisoner 
may have attempted to take life, he would not be 
guilty of more than an aggravated assault. Tex. Ct. 
App. Goodman v. State. Opinion by Ector, P. J. 


RAPE — DECLARATIONS OF ACCOMPLICES: RESIST- 
ANCE.— Defendant was indicted for rape claimed to 
have been committed in pursuance of a common pur- 
pose between him and others who were present aiding 
and abetting him. Afterthe alleged commission of 
the offense the defendant ran away and the State 
offered to show the acts and declarations of the aiders 
and abetters after such flight to prove the defendant’s 
guilt. Held, that the evidence was properly admitted. 
Held, also, that a refusal of the court to charge that 
to constitute the crime of rape it was necessary that 
the female should have manifested the utmost reluct- 
ance and should have made the utmost resistance was 
not error. The importance of resistance is simply to 
show two elements in the crime—forcible carnal 
knowledge by the one party and non-consent by the 
other. ‘lhe jury must be satisfied of the existence of 
these two elements by the resistance of the complain- 
ant if she had the use of her faculties and physical 
powers at the time, and was not prevented by terror 
or the exhibition of brutal force. So far her resistance is 
important, but to make thecrime hinge on the uttermost 
exertion the woman was physically capable of making 
would be a reproach to the law and to common sense. 
The question is one of fact, and the jury must de- 
termine it. 1878. Conn. Sup. Ct. State v. Shields. 
Opinion by Park, C. J. 

> 
COMPANY LAW. 

EMINENT DOMAIN — ENTRY RY RAILROAD WITHOUT 

AUTHORITY : CONSTRUCTION OF ROAD BY TRESPASSER. 


—A railroad company entering upon lands without 
authority of law may be a trespasser, but it does not 
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thereby dedicate to the owner such property as it may 
place upon the land for the purposes of its business. 
In 1869 a railroad company constructed a railroad upon 
certain lands, without petitioning the Court of Com- 
mon Pleas to appoint viewers to assess damages, and 
entering security, as provided by the statute. In 1872 
the land-owners brought an action of ejectment 
against the company, and on April 3, 1874, the com- 
pany confessed judgment, conditioned for the stay of 
execution until the determination of proceedings for 
the appointment of viewers, etc., that day begun. On 
an appeal from the report of the viewers, the land- 
owners requested the court to charge that the value of 
the land taken by the company was its value on April 
3, 1874, as increased by the company’s unauthorized 
erections. The court declined sg to charge. Held 
(affirming the judgment of the court below, Mercur 
aud Gordon, JJ., dissenting), that althongh the com- 
pany entered upon the land as a trespasser, its irregu- 
lar construction of the road did not operate as a dedi- 
cation of the property to the land-owners. Harris- 
burg v. Crangle, 3 W. & S. 464; McClinton v. R. R. 
Co., 16 P. F. Smith, 409; Del. R. R. Co. v. Burson, 11 
id. 379; Harvey v. Thomas, 10 Watts, 63. Penn. 
Sup. Ct. Justice v. The Nesquehoning Valley R. R. 
Co., 6 W. Not. Cas. 374. Opinion by Agnew, C. J. 

STOCK SUBSCRIPTIONS — DELEGATION OF POWER TO 
MAKE CALLS.—The subscription of defendant to stock 
in a corporation provided that the amount subscribed 
should be paid in by installments as might be called 
for by a vote of two-thirds of the directors. Ata 
meeting of the directors it was voted that the treas- 
urer should call on the subscribers for such install- 
ments as might be necessary to build the road. The 
treasurer made three calls which the defendant neg- 
lected to pay. In assumpsit, therefore, held, that the 
directors could not delegate their power to make calls 
to the treasurer, and that the defendant was therefore 
not liable. Rhode Island Sup. Ct. Silver Hook Road 
vy. Greene. Opinion by Matteson, J. 


POWERS OF Of FICERS—RATIFICATION.—Where,the ar- 
ticles of a corporation authorized the executive commit- 
tee of the board of directors ‘to do all acts necessary 
for the prosperity of the society in the intervals of the 
meeting of the board, held not to confer upon the 
committee power to purchase real estate, especially 
where the purchase was assented to bya part of the 
committee only, and also that a ratification of such 
unauthorized purchase or any unauthorized acts of 
officers must be by the corporation, and could not be 
inferred from the conduct of the officers whose acts 
are unauthorized. Iowa Sup. Ct., 1878. Tracy v. 
Guthrie County Ag. Soc. Opinion by Day, C. J. 


_—— 


FINANCIAL LAW. 


MEASURE OF RECOVERY IN ACTION ON COLLATERAL 
SECURITIES.—The general rule is that a plaintiff re- 
covering on an instrument held as collateral is entitled 
to recover the entire amount. Hilton ». Waring, 7 
Wis. 492; Plants M. Co. v. Falvey, 20 id. 200; N. W. 
M. L. Ins. Co. v. G. F. Ins. Co., 40 id. 446. If the 
holder of the collateral recover more than his princi- 
pal debt, he recovers it for the use of his principal 
debtor. Plants M. Co. v. Falvey, supra. But as be- 
tween the pledgor and pledgee, when the securities 
pledged are the obligations of the pledgor, the pledgee 
can only recover his principal debt. Jesup v. Bank, 
15 Wis. 604. So where the collateral is in the hands of 
a bona fide holder, without notice of a good defense 
against his assignor, the pledgee can recover the 
amount of his principal debt only. Bankyv. Chapin, 8 
Metc. 40; Stoddard v. Kimball, 6 Cush. 469; Bond v. 
Fitzpatrick, 4 Gray, 89; Fisher v. Fisher, 98 Mass. 303; 
Williams v. Smith, 2 Hill, 301; Duncan v. Gilbert, 5 
Dutch. 521; Valette v. Mason, 1 Carter, 288. Supreme 
Court of Wisconsin. Union National Bank v. Rob- 
erts. Opinion by Ryan, C. J. 


NATIONAL BANK — USURY* PENALTY.—State courts 
have jurisdiction of an action against a National bank 
to recover double the amount of usurious interest 
under the National Banking Act. Bletz v. Columbia 
Nat. Bank, 18 Alb. Law Jour. 231. And in such ac- 





tion the plaintiff may join a claim for the penalties on 
payments made within two years with a claim for 
the excess paid before that time but within the stat- 
ute of limitations. Pennsylvania Supreme Court, 
January, 1879. Gruber v. First Nat. Bank, 9 Pitts. L. 
J.97. Opinion by Sharswood, J. 


NATIONAL BANKS—USURY: RATE OF INTEREST.— 


In an action against a National bank to recover the 
penalty prescribed by the National Banking Act for 
usury, it was contended for the defense that National 
banks had a right to charge and receive any rate of in- 
terest that any State bank of issue might charge and 
receive, and it was alleged that during the period 
when it was charged usury was exacted, there were 
several State banks of issue in existence which were 
authorized to make any contract with regard to inter- 
est. Held, that the court would not take judicial no- 
tice of the existence of such State banks; that a bank 
is a private corporation and its charter a private act 
to be pleaded and proven as‘other private acts, and that 
to avail of the defense,their existence and powers must 
be proved; but semble, that authorizing State banks of 
issue to agree as to any rate of interest would not en- 
able National banks to do the same thing, as sucha 
thing as an unlimited rate was not within the contem- 
plation of the National Banking Act; also, the fact 
that one, two, or three banks ina State are authorized 
to take an exceptional rate of interest would not au- 
thorize National banks to take the like rate. Penn- 
sylvania Sup. Ct., January 6, 1879. First National Bank 
Vv. _ Opinions by Sharswood, J., and Agnew, 
C. 





———_+ 


INSURANCE LAW. 

ALIENATION OF PROPERTY — EFFECT OF BANK- 
RUPTCY OF MORTGAGOR OF CHATTELS.— A. policy of 
insurance on personal property was made payable toa 
mortgagee as his interest should appear, and was con- 
ditioned to be void ‘‘if the property insured be sold or 
transferred, or if any change takes place in title or 
possession, whether by legal process or judicial decree, 
or voluntary transfer or conveyance.’’ The interest 
of the mortgagee was greater than the amount of the 
insurance. It appeared that before loss occurred the 
assured or mortgagor was adjudicated a bankrupt on 
his own petition, and assigned, under the order of the 
court, his property to an assignee in bankruptcy. 
Held, that the policy was not avoided as to the mort- 
gagees; the law of the State being that the mortgagee 
of chattels has the legal title to the property before the 
debt is due. The assignment by the mortgagor, under the 
circumstances, really worked no change in the title or 
possession of the property. The interest of the parties 
in the same was unchanged, and the insurance com- 
pany was not released from its liability to pay the loss. 
Bragg v. New England Ins. Co., 25 N. H. 289. The 
eases of Adams v. Rockingham Ins. Co., 29 Me. 292; 
Young v. Eagle Fire Ins. Co., 14 Gray, 150; Hazard v. 
Franklin Ins.Co., 7 R. 1.429; and Perry v. Lorillard Ins. 
Co., 61 N. Y. 214, wherein it was held that an adjudi- 
cation of bankruptcy against the assured, and an 
assignment in bankruptcy was such an alienation as 
avoided the policy, were distinguished as being upon 
real estate, the title to which remaining in the mort- 
gagor could be conveyed by such bankruptcy and 
assignment. Wis. Sup. Ct. Appleton Iron Co. v. 
British American Ass. Co. Opinion by Cole, J. 


FoR BENEFIT OF ‘‘ HEIRS’? — ASSIGNMENT OF POL- 
Icy.—A person procured a policy of insurance on his 
life, payable to his “legal heirs.” He afterward 
assigned the policy as security for his individual under- 
taking. He died leaving a widow, children and grand- 
children, the children of a son deceased. Held, that 
the policy was not assignable; when the policy was 
issued the rights were vested and could not be divested 
without the consent of those to whom they were 
secured. Gould v. Emerson, 99 Mass. 154; die v. 
Slemmon, 26 N. Y. 9; Conn. Mut. Life Ins. Co. v. 
Burroughs, 34 Conn. 305; Ruppert . Union Mut. In s. 
Co., 7 Robt. 155; Fraternal Mut. Ins. Co. v. Applegate, 
7 Ohio St. 292. Held, also, that the grandchildren 
were entitled to a part of the fund, Tenn. Sup. Ct., 
December, 1878. Gosling v. Caldwell. Opinion by 
Cooper, J. 











a 





138 THE ALBANY LAW JOURNAL. 














LAW OF PLACE—BY WHAT LAW CONTRACT GOV- 
ERNED.—Plaintiff's intestate applied in Massachusetts 


to the agent of defendant, a New York company, for 
insurance on his life. The application was received 
and forwarded by the agent to the defendant, in New 
York, and the latter there accepted it, issued a policy, 
and forwarded it to the agent, who delivered it to 
the intestate. The premiums were not paid for eigh- 
teen months prior to the death. Held, that the con- 
tract of insurance was complete when the application 
was accepted, and that the place of the contract was 
the place where it was accepted; consequently the 
contract was, that here the acceptance was in New 
York to be governed by the laws of New York. May on 
Ins., § 66; Hyde v. Goodnow, 3 N. Y. 266; Huntley v. 
Merrill, 32 Barb. 626; Western v. Genesee Mut. Ins. 
Co., 12 N. Y. 258, 268. U. S. C. C., Dist. Mass., 
Oct., 1878. Shattuck v. Mutual Life Ins. Co. Opin- 
ion by Clifford, J. 


REMEDY AGAINST INSURER FOR REFUSAL TO RECOG- 
NIZE CONTRACT AS VALID.—Defendant, ‘a life insur- 
ance company, refused to receive the amount of a 
premium due and tendered on a policy issued by it, on 
the ground that the insured had violated a condition 
of the policy, thereby avoiding it. The insured there- 
upon brought this action to recover the premiums 
paid. Held, that the action would not lie; that the 
plaintiffs remedies, where the policy was wrong- 
fully declared forfeited, were either to consider the 
policy at an end and bring suit for the equitable value 
thereof, or to institute a suit to have the policy ad- 
judged to be in force, with, perhaps, the additional 
remedy of tendering the premium and waiting until 
the policy becomes payable and then test the forfeiture 
in an action on the policy. Conn. Ct. Errors, 1878. 
Day v. Connecticut Generul Life Ins. Co. Opinion by 
Carpenter, J. 


—\__>—_—_- 


RECENT ENGLISH DECISIONS. 


URISDICTION —courts or ENGLAND HAVE NOT, 
e¢ OVER PERSON OR PROPERTY OF FOREIGN SOVER- 
EIGN.—Plaintift brought an action to restrain K. and 
his agent in England, and A. & Co., agents for the 
Japanese government from infringing the plaintiff's 
patent for the manufacture of shells and projectiles. 
Certain shells, alleged to be infringements of the pat- 
ent, had been made by K. in Prussia, and had been 
purchased there for the Japanese government, and 
brought to this country in order to be put on board 
Japanese ships of war and taken toJapan. In De- 
cember, 1877, an injunction was granted restraining A. 
& Co. from allowing the removal of the shells. In 
May the Mikado of Japan obtained leave to be added 
as defendant to the suit so far asit might be necessary 
for applying for leave to remove the shells. The Mas- 
ter of the Rolls, on the application of the Mikado, 
having made an order giving leave to the Mikado to 
remove the shells notwithstanding the injunction, the 

laintiff appealed. Held (affirming the decision of the 

aster of the Rolls), that the court had no jurisdic- 
tion to interfere with the property of a foreign sover- 
eign in this country, and that therefore the Mikado 
was at liberty to remove the shells. Ct. App., July 3, 
1878. Vavasseur v. Krupp, 39 L, T. Rep. (N. 8.) 439. 


2. SUBMISSION TO COURT FOR SINGLE PURPOSE 


DOES NOT GIVE AS TO OTHER PURPOSES.—The Mikado, 
in submitting to be made a defendant in the action 
for the purpose of obtaining leave to remove his prop- 
erty, did not thereby Jose his rights as a foreign sov- 
ereign. Ib. 





8. —— RIGHT OF PROPERTY IN ARTICLES INFRING- 
ING ON PATENTED ARTICLES.—The right of property in 
articles made in violation of a patent is, notwithstand- 
ing the privilege of the patentee, in the infringer, if he 
would otherwise have the right of property in them, 
but the court will prevent the use of those articles to 





the derogation of the patentee’s right by ordering 
their destruction. Ib 


PARTNERSHIP — GOOD-WILL PART OF EFFECTS OF: 
CONSTRUCTION OF AGREEMENT FOR.—The good-will of 
a partnership is part of the “ property and effects’’ of 
the partnership. When by a partnership deed, at the 
expiration of the term, a valuation was to be made 
of the ** property and effects ’’ of the partnership, and 
after deduction of debts and liabilities, half the pro- 
ceeds was to be paid to the plaintiff, a separate valua- 
tion was ordered of the good-will of the business. 
Ch. Div., May 13, 1878. Reynolds v. Bullock, 39 L. T. 
Rep. (N. 8.) 


SALE — COMMISSION ON SALE OF SHIP: WHEN AGENT 
ENTITLED TO.—The appellants were auctioneers. The 
respondent put a ship into their their hands for sale, 
and it was agreed that if it was not sold by auction, 
but if a subsequent sale were effected to any person 
led to make an offer ‘‘in consequence of the appel- 
lants’ mention or publication for auction purposes,” 
they were to be entitled to a commission. The ship 
was not sold by auction, but afterward P., having been 
present at a conversation which led him to believe 
that S. would purchase the ship, wrote to the appel- 
lants, ‘noting that they had the ship in their hands,” 
to inquire the price, etc. P. then communicated 
with S., who ultimately became the purchaser, but 
not through the agency of P. Held (reversing the 
judgment of the court below), that there was evidence 
to go to the jury that the sale was effected in conse- 
quence of the appellants’ mention or publication, 
within the meaning of the agreement, and that they 
were entitled to their commission. H. of L'ds, No- 
vember 7, 1878. Bayley v. Chadwick, 39 L. T. Rep. (N. 
8.) 429. 


LEASE — BREACH OF COVENANT: PROVISO FOR RE- 
ENTRY: NEGATIVE COVENANT: EXECUTORY AGREE- 
MENT: PLEADING: INCONSISTENT RELIEF: WAIVER.— 


The plaintiff, who was lessee of a house known as 15 
C. street and 1 E. street, under a lease which was 
about to expire, but which he expected would be re- 
newed, entered into an agreement with D. to grant 
him a lease of certain rooms on the ground floor of the 
house. The agreement provided that the lease to be 
granted should contain certain specified covenants, 
*‘and all such other covenants and conditions as shall 
be contained in the lease about to be granted ”’ to the 
plaintiff, ‘‘with such additions as may be necessary 
and proper in an underlease.”’ It was also provided 
that on non-payment of rent or “ non-performance”’ 
of any of the agreements therein contained on the 
part of the tenant, it should be lawful for the plaintiff 
to re-enter and eject all tenants and occupiers, and 
that a similar provision should be inserted in the lease 
about to be granted to D. The renewed lease was 
granted to the plaintiff, and contained a covenant by 
the lessee that he would not carry on upon the prem- 
ises certain specified trades ‘or any other open, noisy, 
or offensive trade or business whatsoever, or convert 
the same into a shop, or affix or permit any outward 
mark or show of business to be affixed thereon.” It 
contained a proviso for re-entry by the lessors on non- 
payment of rent, or if the lessee should not *‘ observe, 
perform or keep all and every the covenants and agree- 
ments’ therein contained. Soon after D. granted a 
lease of two of the rooms comprised in the agreement, 
with use of the door in C. street, to B.,atailor. B. 
then put up in a window looking into A. street a wire 
blind on which was *‘ Browne and Co., late Storey, 
Browne and Co., Entrance 15 Clifford street,’’ and on 
a roller blind ‘* H. Browne and Co., 15 Clifford street.” 
On the railings outside the entrance in (. street, B. 
put a brass plate on both sides of which was “ H. 
Browne and Co., late Storey, Browne and Co., tailors, 
from 157 New Bond street.’’ Held, that the agreement 
must be construed as containing the covenant in the 
lease not to affix or permit to be affixed ‘any outward 
mark or show of business,”’ and also the proviso for 
re-entry on non-performance or non-observance of the 
covenants, and that the blinds and brass plate consti- 
tuted a breach of the covenant. Ch. Div., November 
25, 1878. Evans v. Davis, 39 L. T. Rep. (N. 8.) 391. 
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COURT OF APPEALS DECISIONS. 


MHE following decisions were handed down Tuesday 
February 11, 1879. 


Judgment affirmed, with costs— The Board of Su- 
pervisors of Schuyler county v. The Bank of Havana, 
appellant; The Town of Wayne, appellant, v. Sherwood, 
adm’r; The Town of Willsborough v. The New York & 
Canada Railroad Co., appellant; The Town of Essex v. 
The New York & Canada Railroad Co., appellant; 
Sweet, receiver, v. Geib, appellant; The People ex rel. 
The Williamsburgh Gas-light Co., appellant, v. The 
Board of Assesssors of the City of Brooklyn; Peck & 
ors., appellants, v. Von Keller, executor; Tugman v. 
The National Steamship Co., appellant; Seaman v. 
Schaefer, appellant; Seaman v. Everding, appellant. 
-—Order affirmed, with costs — Benedict v. Benedict}; 
Richards v. Richards; Fuller v. Scribner; Weeks v. 
Tomes (In re Iselin); Musgrave v. Sherwood; Taylor v. 
Troncoso. Judgment of General Term and County 
Court reversed and new trial granted, costs to abide 
event — Treadwell v. Archer. Appeal dismissed, 
without costs — Dickinson & ors., ex’rs, v. Dickey. 
Appeal dismissed, with costs— Beards v. Wheeler; 
Young v. Swan, collector, etc. Motion for re-argu- 
ment denied, with #10 costs — Price v. Price. Mo- 
tion for re-argument denied, without costs to either 
party, and remittitur amended by striking out the or- 
der *‘ that judgment on verdict be affirmed,” and in- 
serting in lieu thereof, that judgment be entered for 
defendant on verdict -—Day v. The Flushing, North 
Shore and Central Railroad Co. 
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NEW BOOKS AND NEW EDITIONS. 
Brown's Lire or Rurvus CHOATE. 

The Life of Rufus Choate. By Samuel Gilman Brown, Presi- 
dent of Hamilton College. Third Edition. Boston: Little, 
Brown & Co. 1879. 

W E have looked over this new edition of President 

Brown’s entertaining biography of our country’s 
greatest advocate with renewed pleasure. It is diffi- 
cult to give an adequate view of so singularand many- 
sided a subject from the standpoint of any single 
spectator, and so the biographer has wisely chosen to 
let the subject describe himself in the main. Thus 
we have ample extracts from his speeches, addresses, 
lectures and letters, supplemented with extracts from 
addresses and letters of others concerning him. The 
book is chiefly made up in this way, and with the in- 
telligence and judgment of its writer could not fail to 
be valuable, and to present a fair estimate of the man, 
so far as the public are interested in him. We believe, 
however, that for the lawyer the life of Choate is still 
to be written. In this volume of 500 pages we find 
much less concerning his purely professional career 

than we should naturally expect. About him as a 

scholar, as a politician, as a literary man, we are fur- 

nished here with much more information than about 
him in his principal capacity of a lawyer. Perhaps 
none but a lawyer can furnish what we speak of. But 
at allevents we are grateful for any thing serving to 
enhance the revival of interest in this ideal advocate, 
this elegant scholar, this lovely and unblemished man. 

The biographer, in the preface to this edition, pays a 

compliment to the papers on Choate which originally 

appeared in this JourNAL from the pens of Judge 

Neilson and Irving Browne, and from those by the 

former he makes considerable extracts. The volume 

is accompanied by an excellent profile portrait of 

Choate. 


HEARD’s CRIMINAL LAW. 


A Practical Treatise on the Authority and Duties of Trial 
Justices, District, Police, and Municipal Courts, in Crim- 
inal Cases, with Forms in Criminal Proceedings, and Pre- 
cedents of Complaints, Indictments and Special Pleas. 
By Prenbita Fiske Heard. Boston: Little, Brown & Co. 

Sid, 


When the judges charge the grand jury they usually 
inform them that their duties are described in their 
oath. The scope of this volume is adequately set out 
in the title. It is a treatise quite similar to that old 
favorite of our profession in this State, Barbour’s 
Magistrate’s Criminal Law, but has the advantage over 
that work in fulness and in being brought down tothe 
present time. The author commences in the first part 
with the Application for Process, and describes every 
step throughout in a lucid and simple manner. The 
second part is taken up with Forms in Criminal Pro- 
ceedings. The third part is devoted to Precedents of 
Complaints, Indictments, and Special Pleas. Each 
subject of offense is treated separately and methodi- 
cally. Some of these subjects are peculiar to the stat- 
utes of Massachusetts, but many of the forms will be 
found applicable directly or by slight modifications in 
other States. The book is well supplied with foot 
notes in double columns, and there are separate in- 
dexes to each part, and a table of cases. The work 
strikes us as faithfully and intelligently done, and the 
result as remarkably sensible and useful. Now and 
then we detect traces of the author's well known gen- 
eral scholarship, which has made him so favorably 
known in the world of legal literature by his ‘* Curi- 
osities of the Law Reporters’’ and ‘* Legal Acquire- 
ments of Shakespeare,’ as for example in an extract 
from Sir Thomas Browne’s ‘‘ Urn-Burial” in the 
chapter on ‘‘Cemeteries,’’ and one from Choate’s Eu- 
logy on Webster, in a note to the form of indictment 
of an accessory before the fact to murder, referring to 
the White murder case. The volume contains 863 
pages, besides thirty-four of preliminary matter, and 
is elegantly printed and bound. 





sieraleestgiinead 
CORRESPONDENCE. 
IGNORANCE AS A DEFENSE. 


To the Editor of the Albany Law Journal: 

Str—I am surprised to observe that Dr. Wharton 
in his article on *‘ Ignorance as a Defense,” in the AL- 
BANY LAW JouRNAL, February 1, has overlooked the 
case of Reg. v. Moore, 13 Cox’s C. C. 544. In that case 
an honest belief in the death of her husband is again 
held a defense for a woman indicted for bigamy. It 
was ruled by Denman, J., after consultation with 
Amphlett, L. J., and on examination of all the previ- 
ous authorities. The law is hardly “ finally” settled 
in Reg. v. Gibbons, 12 Cox’s C. C, 237. 

It is further to be observed that in Reg. v. Gibbons 
the sentence was three days’ imprisonment; in Corn 
vy. Mash, 7 Mete. 472, the cause was continued in order 
that the defendant might be pardoned, and it appears 
by a note that this was at once done. Is it worth 
while for courts to put a harsh construction upon an 
ambiguous clause ina statute and then themselves re- 
fuse to enforce it by an adequate sentence? 

The Legislature cannot, without wounding our feel- 
ings of natural justice, extend the legislation which 





would punish without regard to the absence of any 








i 
| 
; 
} 
} 





140 THE ALBANY LAW JOURNAL. 











guilty intent beyond certain matters of police regula- 
tions, in which it is so strongly the interest of the de- 
fendant to be ignorant that the law would be nullified 
without some such provision. 
Yours respectfully, 
CHARLES U. BELL. 
LAWRENCE, Mass., Feb. 4, 1879. 


GUARANTY OF COLLECTION. 


To the Editor of the Albany Law Journal: 

Srr—In 19 Alb. Law Jour. 88, giving opinion of 
Cooley, J., in Bosman v. Akeley, I notice that Judge 
Cooley says: ‘The New York cases, on the other hand, 
have always held that in fixing liability on such a guar- 
anty ”’ (collection) ‘‘the only evidence that the note is 
uncollectible, is the failure of legal proceedings, dili- 
gently pursued, to result in collection.” 

He seems to have overlooked Cady v. Sheldon, 38 
Barb. 108, holding otherwise. 

Craig v. Parkis, 40 N. Y. 181, cited by Judge Cooley 
was decided by a mere majority of one of the judges, 
and the opinion of Mason, J., dissenting, commands 
the approval of every lover of justice. 

To burden tax payers with a useless trial and holders 
of such guarantees with costs of needless suits, is pre- 
posterous — more especially by a forced construction 
of the term of a contract — to make it express what is 
not contained therein. 

The simple plain meaning of such a contract is that, 
at maturity, the demand can be collected of the prin- 
cipal debtor. 

Yours respectfully, 
E. D. NORTHRUP. 

ELuicorrvinue, N. Y., Feb. 4, 1879. 

-_— - ->-  ~- 

NOTES. 
ESSRS. CALLAGHAN & CO. have in press a 
treatise on Eminent Domain, a subject not 
hitherto treated in monograph; also a work on Re- 
plevin and one on Carriers, the second volume of 
American Criminal Law Reports and the second vol- 
ume of Von Holst’s Constitutional and Political His- 
tory of the United States. The same house has re- 
cently published a treatise on Torts, by Mr. Justice 
Cooley, which is a masterly work. F. H. Thomas 
& Co., of St. Louis, have just published a treatise on 
the Law of Pleading under the Codes of Civil Proced- 
ure, by Philemon Bliss, LL. D., late a judge of the 
Supreme Court of Missouri.— Mr. John D. Parsons, 
Jr., will shortly issue a Digest to the American Re- 
ports, which will cover twenty-four volumes of the 
series, and will include the gist of all cases of general 
interest and authority contained in the reports of the 
several States since 1869, numbering 443 volumes. T. 
& J. W.Johnson & Co., have iu press the supple- 
mental volume to Biddle & McMurtire’s Index to the 

English Common Law Reports. 





No statutes of a general nature have been passed 
by the Legislature of this State since our last issue. 
Among the bills introduced is one to establish a Court 
of Claims to adjudicate claims against the State. The 
court is to consist of three members, to be appointed 








by the Governor, for the term of six years. Nothing, 


certainly, can be worse than the existing modus oper- 
andi of settling claims against the State. One’s chance 
of getting justice depends almost entirely on his party 
predelictions and the “influence ’ he can bring to bear. 
Another bill proposes to exclude the public from inde- 
cent trials, such as of cases of divorce for adultery, 
seduction, crim. con., etc. Mr. Steele introduced a 
bill amending the Revised Statutes as to costs in jus- 
tices’ courts so as to allow increased costs in case of 
adjournments at the request of the uusuccessful party, 
and to allow costs to the extent ort $10 when the re- 
covery exceeds $50, or the plaintiff demands a sum 
in excess of $50 and judgment goes for defendant. The 
bill for the adoption of the “nine chapters ”’ of the 
Code of Civil Procedure was favorably reported in the 
Senate and introduced in the Assembly. An adverse 
report was made on the bill, last week noticed, as to 
the compensation of justices of the Supreme Court, 
and also on the bill making attorneys notaries public. 





In De Treville v. Smalls, the Supreme Court of the 
United States makes the following pointed comment 
on State tax decisions: 

‘We do not feel at liberty to disregard the plain intention of 
the acts of Congress. We are not unmindful of the numerous 
decisions of State courts which have construed away the plain 
meaning of statutes providing for the collection of taxes, dis- 
regarding the spirit and often the letter of the enactments, 
until of late years the astuteness of judicial refinement had 
rendered almost inoperative all legislative provisions for the 
sale of land for taxes. The consequence was that bidders at 
tax sales, if obtained at all, were mere speculators. The 
chances were greatly against their obtaining a title. The least 
error in the conduct of the sale, or in the proceedings pre- 
liminary thereto, was held to vitiate it, though the tax was 
clearly due and unpaid. Mr. Blackwell, in his Treatise on Tax 
Titles, says (p. 71): “That out of a thousand cases in court (of 
tax sales), not twenty have been sustained.’’ To meet this ten- 
dency of judicial refinement very many States have of late 
adopted very rigid legislation.” 


Goy. Freemont in his message to ‘the Assembly of 
Arizona spoke as follows on codification : 

“In the sudden and great expansion of population and 
business which we may reasonably anticipate, it becomes an 
object of cardinal importance to secure the utmost certainty 
and dispatch possible to be attained in the administration of 
law. To this end I earnestly recommend to your adoption the 
complete Code reported by the Commission created by the 
Legislature of the State of New York, under the act of April 
6, 1857, as modified and adopted by the State of California. 
These modifications were rendered necessary by the peculiar 
industries of California, and for similar reasons will be equally 
applicable to Arizona. Such further changes as might be re- 
quired by differing conditions in this Territory, might safely 
be intrusted by the Legislature to a suitable Commission.” 


Arizona has already the Codes of Civil and Criminal 
Procedure which the Commission of New York re- 
ported, and if the Legislature shall now comply with 
the governor’s recommendation by the adoption of 
the Political, Penal and Civil Codes, it will complete 
the good work. 

The Supreme Court of California has adopted the 
following rule: 

** A syllabus of the points decided shall be stated in writing 
by the justice delivering a written opinion in any case, and @ 
general concurrence by other justices shall be deemed to be @ 
concurrence only in the points stated in the syllabus.” 
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ALL communications intended for publication in the 
LAW JOURNAL should be addressed to the editor, and the 
name of the writer should be given, though not necessa- 
rily for publication. 

Communications on business matters should be ad- 
dressed to the publishers. 
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CURRENT TOPICS. 
HE event of the week at the State capital 
was the formal ceremony of occupying the new 
capitol on Wednesday evening. The three branches 
of the government were represented ; the legislative 
by the Senate and Assembly; the executive by the 
Lieutenant-Governor—the Governor being detained 
by indisposition—and other executive officers; the 
judicial by the judges of the Court of Appeals. 
Addresses were delivered by Lieutenant-Governor 
Dorsheimer, Speaker Alvord and Honorable Erastus 
Brooks, member of Assembly from Richmond 
county. These addresses were scholarly and inter- 
esting; that of Mr. Brooks especially instructive 
and elaborate, beginning with Hendrick Hudson 
and coming down to the present day, if not glancing 
into futurity a little; not enough to predict when 
the pile would be completed, however. Mr. Brooks’ 
address resounded with the honored names of the 
great men of our profession who founded our laws, 
but our more appropriate opportunity will be when 
the Court of Appeals shall take possession of the 
magnificent chamber assigned to them in the new 
capitol. 


Mr. Brooks, in his address, stated that he could 
‘*find only forty-four sects or denominations in the 
State.” If these were all as quarrelsome as the two 
parties into which the established church of England 
is now divided on the subject of priestly millinery, 
we should be in a sad way. The Reverend Mr. 
Mackonochie, whom we celebrated years ago (3 
Alb. Law Journal, 365), is still in life and vigor, and 
this time he comes out ‘‘ on top,” as the New York 
Graphic says of the lawyers. In the December install- 
ment of the Law Reports, we find the case of Martin 
v. Mackonochie, the same old plaintiff, apparently, 
who persecuted the ritualistic saint in the former 
times, covering fifty odd pages, in which the Court 
of Appeal set aside the sentence of Lord Penzance 
of the Arches Court, suspending the defendant from 
the practice of his ministry on account of disobe- 
dience to the decree of the diocesan court. The 
question decided is strictly one of practice, and has 
given rise to considerable feeling, going so far even 
as pamphlets, we believe, between Lord Penzance 
and Chief Justice Cockburn. In the case of Combe 


Vor. 19.— No. 8. 





v. Edwards, reported in the same number, Lord Pen- 
zance stands up for himself and caustically reviews 
the chief justice’s reasoning in the Mackonochie case, 
conceiving that ‘‘ the independence of this tribunal 
demanded an adequate protest against the invasion 
thereby made upon it.” In the same number is the 
case of The Queen v. Hertford College, an application 
by a non-conformist for a mandamus to compel the 
college to examine him for a fellowship. In all, one 
hundred and forty-three pages, in a single number, 
devoted to the clergy and sectarian disputes! We 
are glad Mr, Brooks could find only forty-four sects 
in our State. 


But if we have fewer religious squabbles in this 
country, we can, at least, boast of one institution, 
unique, so far as Anglo-Saxon countries are con- 
cerned, which seems about to give our courts much 
trouble and controversy. Polygamy has been pro- 
nounced unlawful by the United States Supreme 
Court. The question now is, ‘‘ what are you going 
to do about it?” The decision has been welcomed 
by the Mormons almost as cheerfully as the early 
christian martyrs greeted the stake. Going to war 
against a religion is serious business, but when it is 
not only ‘‘ pro aris,” but ‘pro focis,” the problem 
is still more difficult. It does not behoove us in this 
State to become indignant about Utah, however, 
while we have the Oneida free-love community 
staring us in the face, Rumor now says that some- 
thing is going to be done about that as well as Mor- 
monism. It would perhaps be useful if Mr. Bergh 
and Mr. Comstock would divert their attention from 
tormented tom-cats and newspapers with naughty 
pictures, and tell us what is to be done about 
Oneida, 


The convicted directors of the defunct Glasgow 
Bank have been punished with very slight sentences 
—only a few months’ imprisonment. This lenity is 
explained as to five of them, by the fact that their 
misconduct was not designed to benefit themselves, 
but to save the bank. The accused did not them- 
selves reap any advantage, but they, as well as the 
shareholders and depositors, were ruined by their 
bad judgment and breach of the law. Under such 
circumstances, it would seem that no good end could 
be subserved by an extreme or heavy sentence. The 
office of bank-director is thankless as well as gratui- 
tous. So long as every thing goes prosperously, the 
public take their dividends and make no account of 
the unpaid services of the directors; but when an 
overwhelming calamity comes, like this at Glasgow, 
then, of course, no one is to blame but the same 
directors. The sentences in this case are just and 
humane. The breach of law should be punished, 
but this is not a case demanding exemplary punish- 
ment, 
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The statutory requirement, that the judge in charg- 
ing the grand jury shall particularly call their atten- 
tion to infringements of the excise, usury, lottery, 
election and extortion laws, has for years resulted in 
nothing but a smile in the bar and a few formal 
words from the judges. But at a recent circuit in 
Rensselaer county, Mr. Justice Westbrook charged to 
such effect in regard to the excise law, in particular, 
that the grand jury brought in some five hundred 
indictments on that score, and the next term of the 
county court was mainly engaged in receiving pay- 
ment of the fines ranging from $10 to $25. Blue- 
ribbonism is well enough for sentiment, but exam- 
ples like this, and a few verdicts under the civil 
damage act, are more effectual for the suppression 
of intemperance, pauperism and crime. 


The Brooklyn Bridge case was argued in the 
Court of Appeals on Tuesday, by Mr. Evarts for the 
people, and Judge Comstock and Mr. William Henry 
Arnoux, for the authorities of the city of New York. 
The case was an application for a mandamus, to 
compel the defendants to pay to the Bridge Com- 
pany half a million of dollars, on account of the 
eight millions, which is the limit of expense set by 
the charter. The defense was mainly based on the 
following grounds: First, that the act of incorpora- 
tion is unconstitutional in requiring the city to loan 
money to and become astockholder in a corporation, 





and to incur an indebtedness not for city purposes; 
Second, that it being conceded that the bridge can- 
not be completed for eight millions of dollars, it is 
unlawful to spend any more money upon it; Z'hird, 
the bridge is not constructed in conformity with the 
act, and is or will be an obstruction to navigation. 
The application was denied at Special Term, and 
that order was reversed by the General Term. The 
entire session of the court was devoted to the hear- 
ing of the appeal, and the interesting, novel and 
important questions involved, were discussed with 
great ability by the distinguished counsel. The 
court, of course, reserved decision. If they had 
been as familiar with these little questions as the 
General Term, they would, like the General Term, 
have called in a stenographer and dictated to him 
an oral opinion from the bench instantly after the 
argument. 


The decision of the Supreme Court of the United 
States in Patterson v. Kentucky, which we elsewhere 
publish, will serve to set right at least one State 
court, as to the force and effect of letters-patent. 
That court isthe Supreme Court of Indiana, which 
held in Grover & Baker Co. v. Butler, 58 Ind. 454, 
and in Walter A. Wood Co, v. Caldwell, 54 id. 270, 
the extraordinary doctrine that a State statute pre- 
scribing the conditions upon which foreign corpo- 
rations could do business within the State—such as 
that agents of such corporations should file evidence 





of their appointment and power—did not apply to 
corporations engaged in the manufacture and sale 
of patented articles, because the State could not 
interfere with the manufacture and sale of such ar- 
ticles. The absurdity of this doctrine was pointed 
out in 16 Alb. Law Jour. 360. In several States, 
statutes requiring notes given for patent rights to 
contain the words “ given for a patent right,” have 
been held void forthe same reason. [Helm v. First Nat. 
Bank,43 Ind, 167; 8.C.,13 Am. Rep. 395; Hollida v. 
Hunt, 70 Ill. 109; 8. C., 22 Am. Rep. 63; Crittenden 
v. White, 23 Minn. 24; 8. C., 23 Am. Rep. 677; Cran- 
son v. Smith, 37 Mich. 301; 8. C., 16 Alb, Law Jour, 
330. Whatever may be the effect of the decision 
of the Supreme Court upon the decisions in these 
cases, it certainly will greatly modify many of the 
dicta in them as to the power of Congress over 
patents. 
oe “ 


NOTES OF CASES. 


N Supervisors v. O' Mally, 1 Wis. Leg. News, 149, 

. the Supreme Court of Wisconsin held that in an 
action upon the bond of a town treasurer, whose term 
of office had expired, to recover money which he had 
neglected and refused to account for and pay over, 
the certificate of the proper board of canvassers was 
prima facie evidence of the election of the successor 
to such treasurer, and that the latter, although a 
candidate for re-election, could not avoid the effect 
of such certificate by simply holding on to the office 
and claiming that the decision of the canvassers 
was erroneous. It is a settled rule of law that the 
certificate of the proper board or officer is sufficient 
evidence of title to an officer in all cases, except in 
a direct proceeding to try the title. Com. v. Baxter, 
35 Penn. St. 263; Kerr v. Trego, 47 id. 292, People 
v. Miller, 16 Mich. 56; People v. Evans, 83 Ill. 128; 
State v. Sherwood, 15 Minn. 221; 8. C., 2 Am. Rep. 
116. Thus, in an action to compel the delivery of 
official books the court will not go behind the cer- 
tificate of the canvassers. People v. Head, 25 Il. 325; 
Crowell v. Lambert, 10 Minn, 369. See, also, Hunter 
v. Chandler, 45 Mo. 452; Ewing v. Thompson, 438 
Penn. St. 372; Ewing v. Filby, id. 384; Hadley v. 
The City of Albany, 33 N. Y. 603; Hulseman v. Renis, 
41 Penn. St. 396; Marbury v. Marsden, 1 Cranch, 
137; Allen v. McKean, 1 Sumner, 317; Commonwealth 
v. Baxter, 11 Casey, 264; Hx Parte Heath, 3 Hill, 
42; The People v. Stevens, 5 Hill, 616. And the 
opinion of Judge Kent in a note at the end of the 
opinion in the case last cited confirms the doctrine 
held by the above authorities. The case of Hx 
parte Heath, 3 Hill, 42, and which is referred to in 
the opinion of Judge Kent, holds that the result of 
the canvass may be proved by evidence other than 
the certificate of the officers required to give the 
same, when they refuse to issue the same, and that 
when such proof is made and the title to the office 

















Yi 


THE ALBANY LAW JOURNAL. 148 




















thereby established, such evidence is to have the 
same effect as the certificate issued, and the con- 
testant cannot attack the fairness of election, except 
by quo warranto. In State v. The Board of State 
Canvassers, 30 Wis. 498, it was held that amandamus 
will issue to the board of canvassers, tocompel them 
to declare the person elected to an office, when the 
legal returns of the vote cast at such election show 
his election, notwithstanding the board of can- 
vassers may have declared another person so 
elected. 


In Simonton v. Loring, 68 Me. 164, the plaintiff, 
who occupied the lower story of a building, brought 
action against the defendant, who occupied the up- 
per story, for damages occasioned to his goods by 
water overflowing from a closet and urinal in the 
upper story. The court held that the defendant’s 
liability depended on the question of negligence, 
and there being some evidence of negligence, gave 
judgment for plaintiff. The plaintiffs contended 
that the defendant was bound at his peril absolutely 
to prevent injury to others from the escape of the 
water upon the principles enunciated in Fletcher v. 
Rylands, L. R., 3 Eng. & Ir. App. 330; Smith v. 
Fletcher, 7 Exch. 305; Nichols v. Marsland, L. R., 2 
Exch. Div. (C. A.) 1. This doctrine has received a 
qvasi approval in Bally. Nye, 99 Mass. 582; Wilson 
v. New Bedford, 108 id, 261; 8S. C., 11 Am. Rep. 
352. While it has been criticised in Swett v. Cutts, 
50 N. H. 437; 9 Am. Rep. 276; Brown v. Collins, 53 
N. H. 442; 16 Am. Rep. 372; and denied in Losee v. 
Buchanan, 51 N. Y. 476; 8. C., 10 Am. Rep. 623. 
But the Supreme Court of Maine held that the case 
was to be determined by the question of negligence. 
So, in Moore v. Goedel, 34 N. Y. 527, 530, which 
was an action for an injury caused by an overflow 
of water, the court say: ‘‘In such a case, where the 
occupation and right to use the water fixtures are 
exclusive, the party is responsible for their proper 
use and proper care; and liability attaches on proof 
that negligence has occurred and damage has en- 
sued.” In Marshall v. Cohen, 44 Ga. 489; 8. C., 9 
Am. Rep. 170, the defendant, owner of a building, 
rented the lower story to plaintiff and the upper 
stories to other tenants. There was, in the upper 
part, a water-closet to which all the tenants had ac- 
cess, and which, though properly constructed, had 
become out of order by reason of the negligence of 
the tenants, of which fact defendant had notice. 
Held, that defendant was liable for damages occa- 
sioned to plaintiff's goods by reason of the overflow 
of said closet. 


In Heath v. Jaquith, 68 Me. 433, it was held that, 
if a party, having the burden of proof upon an issue 
necessary to the maintenance of an action, or to the 
defense of a prima facie case, introduces no evidence 
which, if true giving to it all its probative force, 
will authorize the jury to find in its favor, the judge 





may direct a verdict against him. The following 
cases were cited in support thereof: Beaulieu v. 
Portland Company, 48 Me. 291; Cooper v. Waldron, 
50 id. 80; Bank v. Hagar, 65 id. 359; White v. 
Bradley, 66 id. 254; Polley v. Lenox Iron Works, 4 
Allen, 829; Denny v. Williams, 5 id. 1; Dame v. 
Dame, 20 N. H. 28; Parks v. Ross, 11 How. 362; 
Hickman v. Jones, 9 Wall. 197; Merchants’ Bank v. 
State Bank, 10 id. 604; Improvement Oo, v. Mun- 
son, 14 id. 442; Pleasants v. Fant, 22 id. 116; 
Commissioners v. Clark, 94 U. S. 278; Ryder v. 
Wombwell, Law Rep., 4 Exch. 33, 39; Law Rep., 2 
Priv. Council Apps. 335. In Commissioners v. Clark, 
supra, the rule is thus stated by Clifford, J.: “ Judges 
are no longer required to submit a case to the jury 
merely because some evidence has been introduced 
by the party having the burden of proof, unless the 
evidence be of such a character that it would war- 
rant the jury to proceed in finding a verdict in favor 
of the party introducing such evidence. Decided 
cases may be found where it is held that, if there is 
a scintilla of evidence in support of acase, the judge 
is bound to leave it to the jury; but the modern 
decisions have established a more reasonable rule, 
to wit: that before the evidence is left to the jury 
there is, or may be, in every case a preliminary 
question for the judge, not whether there is literally 
no evidence, but whether there is any upon which a 
jury can properly proceed to find a verdict for the 
party producing it, upon whom the burden of proof 
is imposed.” 


In Lynch v. Commonwealth, 6 W. Not. Cas, 392, it 
was held not to be ground for an order in arrest of 
judgment that the defendant in an indictment for 
larceny, who was out on bail, failed to appear upon 
call when the jury returned with their verdict, and 
that the verdict was received and sentence pro- 
nounced in his absence. Agnew, C. J., who deliv- 
ered the opinion of the court, reviewed the history 
of the criminal law of the State relating to larceny, 
and showed that that offense was not “one of those 
offenses which in this State were tried in the solemn 
forms of the court of England required by the act 
of 1718 to be adopted in cases then declared to be 
capital.” In Jacobs v. Com., 5 8. & R. 315, it was 
held that upon an indictment for larceny it was not 
necessary any arrangement should appear of record. 
The law is stated by Bishop (1 Crim. Pro., § 275) as 
follows: “If imprisonment is to be inflicted, or any 
other punishment higher than a fine, whether the 
crime is treason, felony, or misdemeanor, the de- 
fendant must be personally present.” And Wharton 
says (3 Cr. L. 2949): ‘‘The better view is that in 
capital, if not in all felonies, the record must show 
that the defendant was present at trial, verdict and 
sentence.” That he must be present upon an in- 
dictment for burglary is still the law in Pennsylva- 
nia. Prins v. Com., 6 Harris, 103. 
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SOME RECENT DECISIONS —251ta AMERI- 
OAN REPORTS. 


HIS volume contains the cases of general inter- 

est in sixteen volumes of reports of the States of 
Alabama, Arkansas, Colorado, Illinois, Massachu- 
setts, Montana, Nebraska, New York, Oregon, and 
Tennessee, The volume contains 868 pages, made 
up of 29 pages of tables of cases reported and cited, 
etc., 787 pages of text, and 51 pages of index. 
With the text, which reports 191 cases, are 76 pages 
of annotations, on the following subjects: Ratifica- 
tion by infants; revocation of will by obliteration; 
impeachment of award for misconduct of arbitrator; 
exemption of trade tools from execution; limitation 
clause in insurance policies; payment of capital in 
limited partnerships; contributory negligence in 
cases of sudden peril; “clean hands” in trade- 
mark cases; personal liability of trustees of manu- 
facturing corporations; collateral mortgage when 
void in hands of transferee; titles of local leg- 
islative enactments; notice of partnership disso- 
Iution to actual dealers; civil damage act; imma- 
terial alteration of note; private action for obstruct- 
ing highway; judicial jurisdiction by consent; sub- 
scription of memorandum under the statute of 
frauds; carrying concealed weapons; duty of phy- 
sician to testify as witness to matters of expert opin- 
ion; who is a traveller within the statute against 
carrying concealed weapons; contract when void by 
statute; civil liability of judge for judicial acts; 
liability of surety on bond conditionally delivered ; 
constructive fraud ; married woman’s separate estate. 
Many of these notes are quite exhaustive ; noticeably 
those on the civil damage act, civil liability of judge 
for judicial acts, exemption of trade tools from 
execution, ‘clean hands” in trade-mark cases, titles 
of local legislative enactments, subscription of mem- 
orandum under statute of frauds, contract when 
void by statute, and liability of surety on bond con- 
ditionally delivered; which are succinct and useful 
little treatises on these subjects. The volume is 
abundantly supplied with references to preceding 
volumes of the series. Of the mechanical execution 
of the volume we may say that in binding it is a 
decided improvement over its predecessors, and on 
the back is a label with the names and numbers of 
the volumes from which the selections are derived 
—an excellent aid to the practical lawyer in his 
use of the volume. 

It is impossible within our limits to do justice to 
the extraordinary number and interest of these 
selected cases. We have already, in the course of 


the preparation of the volume, drawn attention to 
many of them in articles entitled ‘‘Civil Damage 
Act,” 18 A. L. J. 424; ‘‘Mechanic’s Tools,” id. 384; 
‘*Some Criminal Cases,” id. 504; “Some Recent 
Decisions, 123rd Massachusetts Reports,” id. 404; 





“Some Recent Decisions, 69th New York Reports,” 
id. 344; ‘‘ Travellers, Shop-keepers, and Butchers,” 
id. 364; ‘‘ Western Law,” id. 464. In addition, we 
may now speak of the following: 

REMEDY FOR UNHEALTHFUL JAIL. — Stuart v. 
Board of Supervisors of La Salle County (83 Til. 
341), p. 397. This was a suit by a prisoner in a 
county jail against the supervisors and sheriff alleg- 
ing that the jail was filthy, unhealthy, and 
dangerous to his health, and setting forth a report 
of the grand jury to the supervisors to the same 
effect, and also that there was no proper separation 
and different 


of the sexes grades and ages of 
offenders. The grand jury had reported: ‘‘ We un- 


hesitatingly say that the jail is wholly unfit to con- 
fine a human being in even for one night, and that 
it is absolutely inhuman to confine any person in the 
La Salle county jail for any length of time. Yet, 
in this small, dirty, and unhealthy jail, all the pris- 
oners of La Salle county, numbering sometimes more 
than thirty, have to be crowded and confined. This 
small hall affords the only room in which the prisoners 
may wash, eat, sit, or exercise, and in the hall they are 
obliged to attend to all the calls of nature.” The 
prisoner, who had been sentenced to thirty days’ 
confinement for petit larceny, also averred that the 
county was wealthy, containing over 60,000 inhab- 
itants, and had recently voted against building a 
new jail, and he prayed an injunction against the 
use of the jail for the confinement of prisoners. 
But the court held, that under the statutes of the 
State it was the duty of the sheriff under such cir- 
cumstances to remove his prisoners to the nearest 
sufficient jail of another county, and, therefore, 
there being thus a sufficient remedy at law, this 
suit must be dismissed. This suit appears again at 
page 461, in The People v. Board of Supervisors of 
La Salle County (84 Ili. 303). This was an applica- 
tion for a mandamus to compel the defendants to 
provide a suitable jail. Here the jail gets a still 
worse character from another grand jury’s report, 
and it appears that the county has 70,000 inhabit- 
ants and an assessed valuation of $34,000,000. The 
court say ‘‘the jail cannot be regarded otherwise 
than as a stigma upon the reputation of one among 
the largest and most wealthy counties in the State,” 
and they “are compelled to express our astonishment” 
at the conduct of the board. But the court held, 
that where the supervisors have provided a jail, the 
court cannot inquire whether it is suitable; this is 
a question of discretion o€ the board of supervisors. 
So it seems there is no law to compel a rich com- 
munity to be decent and humane in its treatment of 
criminals. 

NatronaL BANK— AGREEMENT TO EXCHANGE 
BonDs.—In Yerkes v. National Bank of Port Jervis 
(69 N. Y. 383), page 208, the defendant held as de- 
positary United States bonds belonging to plaintiff; 
in the spring of 1869, its cashier, for a sufficient 
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consideration, agreed with the plaintiff to exchange 
them for registered bonds; the defendant neglected 
to make the exchange, and in the fall of that year 
the bonds were stolen. Held, defendant was liable 
for the value. This is an interesting case as to bank- 
ing powers. The particular business of exchanging 
bonds is not specified in the act of Congress con- 
stituting national banks, but “while the statute 
specifies the main things a national bank may do, 
it does not undertake to specify all, and it does not 
prohibit all not specified.” It does not specify the 
collecting of notes, checks, etc., belonging to third 
parties, which is an undoubted part of banking 
business. The court say of the exchanging of 
bonds: ‘‘If included under any specification con- 
tained in the statute, it is under that of ‘ negotiating 
promissory notes, drafts, bills of exchange, and 
other evidences of debt.’ To negotiate, means, 
among other things, ‘to transfer, to sell, to pass, to 
procure by mutual intercourse, and arrangement 
with another, to arrange for, tosettle by dealing and 
management.’ Webster’s Dic. This power is abso- 
lutely essential to the business of the country, and 
if necessary to uphold it, it may be found in the 
specification alluded to, * ° * Can it 
be claimed that a bank may transmit evidences of 
debt to be paid in money, while it has no power to 
transmit them to be renewed, secured, or exchanged? 
It certainly cannot be successfully.” Citing Leach v. 
Hale, 31 lowa,69; 8. C., 7 Am. Rep. 112; Van Leuven 
v. First Nat. Bank, 54 N. Y. 671. 

Frxtures. — Arnold vy. Crowder (81 Ill. 56), page 
260. As between mortgagor and mortgagee, plat- 
form scales fastened to sills laid upon a brick wall 
set in the ground, for weighing stock and grain, and 
intended for permanent use, are part of the realty. 
The court remark: ‘‘ Such a structure, if not indis- 
pensable, is quite necessary to a farm worth more than 
six thousand dollars, situate in the rich county of 
Sangamon, highly productive of the grasses and 
grains necessary for stock of all kinds, and where 
there is much commerce in these articles.” They 
cite Walmsley v. Milne, 7 C. B. (N. 8.) 115, where 
ahay-cutter was affixed toa stable; Fairis v. Walker, 
1 Bailey (S. C.), 540, the case of a cotton gin; 
Bishop v. Bishop, 11 N. Y. 123, where hop poles were 
piled on the ground; Weston v. Weston, 102 Mass. 
514, the case of a bell hung in the cupola of a barn; 
and Bliss v. Whitney, 9 Allen, 114, the case of plat- 
form scales. 

Icy Srpewaxx. — City of Quincy v. Barker (81 
Ill. 800), page 278. A person walking in the day 
time along a sidewalk, twelve to sixteen feet wide, 
with which he was acquainted, stepped on a patch 
of ice about one foot wide and from two to four 
inches thick, in the center of the walk, and fell and 
was injured, where there was nothing to prevent his 
passing on either side of the ice; held, that he could 
not maintain an action against the city for the injury. 








City of Chicago v. Bixby (84 Til. 82), page 429. 
Where a city sidewalk is constructed with a step at 
change of grade, and the step is properly constructed, 
the city is not liable in damages to one who sustains 
an injury by falling on the step when it is slippery 
with ice. It would be impolitic to make any differ- 
ent rule in Chicago, where the streets are (or used to 
be) so much up and down stairs, vans v, City of Utica 
(69 N. Y. 166), page 165, we commented on in our 
last (18th) volume, page 344. 

MunicipaL CorPoration — NEGLIGENCE.— Camp- 
bel?’s Admx, v. City Council of Montgomery (58 Ala. 
527), page 656. The duty of a municipal corporation 
to keep its streets in repair does not extend to mat- 
ters of mere police regulation, like the prevention of 
violence or disorder; so where a complaint alleged 
that a municipal corporation, in neglect of its duty 
to repair and keep safe its streets for passengers, 
suffered the explosion of powder between anvils 
within the city limits, whereby the plaintiff’s intes- 
tate, while walking on one of said streets, was killed, 
by a fragment of an anvil shattered by such explo- 
sion, held, to state no cause of action. This case is 
not distinguishable from Boyland v. City of New 
York, 1 Sandf. 27, where a committee of the com- 
mon council, acting with a committee of citizens, 
called a public meeting in one of the city parks for 
the consideration of national affairs, and while 
the meeting was in session, the plaintiff, passing 
by, was injured by the discharge of a cannon 
by persons in the park. In both these cases, say the 
court, “no relation whatever existed between the 
city and the persons whose negligence or wanton- 
ness produced the injury. Without such relation, 
or the breach of an absolute, perfect corporate duty, 
no liability could rest on the corporation.” 

PuHysicIAN — DUTY TO TESTIFY AS EXPERT, — Hx 
parte Dement (53 Ala. 389), page 611, holds that a 
physician is punishable as for a contempt for refus- 
ing to testify as an expert in a criminal case, with- 
out being paid for his testimony as for a professional 
opinion. In a note is given the opinion in Buchanan 
v. State (Indiana) holding precisely the contrary 
doctrine, and referring to, but not commenting on 
the principal case. This is not a principle upon 
which ‘‘doctors disagree,” but upon which courts 
do, it seems. 

Verpict on SunpAy.—feid v. State (50 Ala. 402), 
page 627. A cause having been submitted to a jury 
late on Saturday night, and the jury having agreed 
on the next day, Sunday, it is lawful for the court 
to receive it on that day and adjourn until the next 
day. This opinion is elaborate and well considered. 
The matter is regulated by statute in our State. 
Among the cases cited is the historical one of Wil- 
liam Penn, indicted for a tumultuous assembly, on 
the trial of which the court assembled twice on 
Sunday to receive the verdict, and only refused to 
receive it because it did not suit the government, (In 
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those days, the jury, it seems from Penn’s case, were 
deprived, not only of meat and drink, but fire and 
tobacco, which last probably was the hardest of all 
to some of them.) 

Wire’s FUNERAL EXPENSES. -— Smyley v. Reese 
(53 Ala. 89), page 598, holds that although a wife 
is entitled to her separate property, and the husband 
is not liable for her ante-nuptial debts, yet he is 
bound, as at common law, to bury her and pay the 
funeral expenses, and cannot claim re-imbursement 
out of her estate therefor, nor for amonument which 
he erects at her grave. Here is another instance 
of woman’s wrongs. The court declined to consider 
the question whether the husband would be entitled 
to re-imbursement if his means were inadequate and 
those of his wife were sufficient. 

Our space will not suffer us to note any more of 
the cases reported in this remarkably interesting 
volume. Suffice it to say, there is not a dull or 
unimportant case within its covers. 

> 
INTERNATIONAL LAW OF DIVORCE. 


BY FRANCIS WHARTON, 
(Continued.) 

2. We have lastly to consider the question of notice 
on @ non-resident and non-domiciled defendant by 
publication. Here, again, the question may present 
itself intwo distinct lights. The first is when it is im- 
possible to discover the defendant’s whereabouts. If 
80, it would be unjust to permit the defendant to bar 
the divorce remedy by conduct really aggravating the 
cause for divorce. A man, for instance, deserts his 
wife, leaving her to shift for herself, and the law 
makes such a desertion a ground for divorce, thereby 
precluding the derelict husband from returning to 
break up the home she may in the meantime have re- 
constituted, or to seize upon the property she may in 
the meantime have scraped together. Does the fact of 
his desertion, instead of being in some sense limited 
by his continuing within the range of correspondence 
with his wife, in any way mitigate his conduct or 
lessen her claim to protection? Or a woman eloping 
with her paramour so covers her track that her place 
of refuge is undiscoverable. Does this add to her 
claims for a perpetual maintenance of the marital 
rights she has despised or abandoned, or does it make 
the yoke of shame upon her husband any the less en- 
durable? Asa rule, therefore, we may say, that where 
it is impossible to discover the whereabouts of a de- 
fendant, and where due proof of this impossibility is 
exhibited to the court, notice by publication is suffi- 
cient to enable the court to,decree a divorce which 
will internationally bind. 

But how is it when the whereabouts of the defend- 
ant can be ascertained by the plaintiff; when it would 
be possible to serve him with personal notice; but 
when such notice is not served, nor any means taken 
to the satisfaction of the court, to advise him that the 
suit is instituted? Will a divorce so obtained be in- 
ternationally effective? Iam aware of the conflict of 
opinion on this point, and that in many cases such 
divorces have been sustained in our State courts. 

But, viewing the question from the stand-point of 
private international law, and not from that of domes- 


LL. D. 





tic legislation, I cannot hold that such divorces are 
good. Of course, if the Legislature of a particular 
State shall say ‘‘ divorces after service by publication 
are valid,’ the courtsof such State cannot say that to 
divorces personal service is essential. Butif there be 
no such legislative enactment, then a divorce granted 
by a foreign State, based on service by publication, 
without any proof that the defendant’s whereabouts 
could not be found, ought not to be extraterritorially 
respected. A person so divorced is extraterritorially 
subject to the marital civil obligations in a foreign 
State where the other party is domiciled, such State 
not recognizing citation by publication. A person so 
divorced will be open to an indictment for bigamy, 
should he make a second marriage contract in sucha 
foreign State. 

We have heretofore assumed that for divorce purpo- 
ses the wife may have adomicile separate from that of 
her husband, and that a divorce, in other respects 
regular and valid, will not be invalidated by the fact 
that the defendant was not domiciled within the juris- 
diction of the court, supposing the plaintiff to have 
been domiciled in such jurisdiction. Such is, un- 
doubtedly, the law throughout the United States. To 
understand the law of England, it will be necessary to 
examine the leading English cases in this relation. 

The first is that of R. v. Lolley,1 R. & R. 237, a case 
still cited as authoritative, where a man and his wife, 
being domiciled in England, the man went to Scot- 
land, without acquiring a domicile there, and was 
there divorced, the Scotch law simply requiring resi- 
dence as a condition of jurisdiction. This divorce, 
though good in Scotland, was held in England to be no 
defense to an indictment for bigamy, the defendant 
having contracted a sccond marriage in England. 

In 1856 was passed the divorce statute, creating the 
Court of Probate and Divorce, and authorizing divor- 
ces by judicial process. 

In 1868, after an English marriage by two persons 
domiciled in England, who, however, never lived to- 
gether, the marriage never having been consummated, 
the husband entered into an adulterous union, and 
afterward went to Scotland, continuing this union, for 
the purpose of founding against himself jurisdiction 
in divorce. He did not, however, acquire a domicile in 
Scotland, though his residence was sufficient, according 
to the Scotch law, to give the Scotch courts divorce 
jurisdiction. A divorce was duly had, in Scotland, 
on ground of his adultery, and the wife married again. 
It was held by the House of Lords, before whom the 
question came on appeal, with the unanimous assent 
of the law-lords (Cranworth, Chelmsford, Westbury 
and Colonsay), that the Scotch divorce did not dis- 
solve the English marriage. But the Lords were 
careful to put the case on the ground of want of dom- 
icile in Scotland, and to negative the hypothesis that 
because the marriage had been contracted in England, 
it could not be dissolved anywhere else. It was be- 
cause the parties had no domicile in Scotland that the 
Scotch tribunals were held to have no jurisdiction. 
And a residence adopted temporarily only to found a 
divorce suit could not be regarded, so it was held, as 
a domicile.* 

In 1870 the validity of an American divorce, based 
upon publication alone, came before Lord Penzance, 
sitting in the English Court of Probate and Divorce. 
The petitioner, Mrs. Betsey Shaw, prayed for a decree 





* Shaw v. Gould, L. R., 3 H. of Lords, 56. 
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under the legitimacy act, that her marriage with Wil- 
liam Shaw, celebrated on September 22, 1859, at Rock 
Island, [llinois, should be declared valid. The peti- 
tioner, it appeared, was born in England, and on 
August 26,1851, was married in England to William 
Suthers, an Englishman. They cohabited in England 
until 1853, when they emigrated to America. They 
returned to England in 1855, and lived together for a 
year, when Suthers deserted his wife, and went back 
to America. A few months afterward she also re- 
turned to America, but appears to have made no effort 
to discover him. Her first residence was in Massachu- 
setts, where she remained six months, and then went 
to Iowa, where she lived for more than two years, sup- 
porting herself as a seamstress. In 1859, being thus 
resident in Iowa, she instituted proceedings of di- 
vorce in that State, the grounds being adultery and 
desertion. The defendant, as far as the record 
showed, never resided in Iowa. There was no allega- 
tion that due diligence had been used to discover his 
whereabouts, but that the efforts made werein vain; 
though the plaintiff deposed she had no knowledge of 
such whereabouts. The citation was served by adver- 
tisement exclusively. A decree dissolving the mar- 
riage was obtained, and the plaintiff, a few days after- 
ward, was married to William Shaw. Mr. Shaw and 
the petitioner afterward went to England, where Mr. 
Shaw died, leaving the petitioner a life interest in his 
property. Suthers, her first husband, never aban- 
doned, so it was alleged, his first domicile, and was 
alive at the time of the marriage to Shaw. Lord Pen- 
zance refused the petition. ‘‘It may be sufficient to 
observe,”’ he said, *‘ firstly, that Lolley’s case has never 
been overruled; secondly, that in no case has a foreign 
divorce been held to invalidate an English marriage 
between English subjects, where the parties were not 
domiciled in the country by the tribunals of which the 
divorce was granted. Whether, if so domiciled, the 
English courts would recognize and act upon such a 
divorce appears to be a question not wholly free from 
doubt; but the better opinion seems to be that they 
would do so, if the divorce be for a ground of divorce 
recognized as such in this country, and the foreign 
country be not resorted to for the collusive purpose of 
calling in the aid of its tribunals. * * But the 
inquiry is needless in this case, because it seems to me 
neither just nor expedient that a woman whose domi- 
cile is English, and whose husband’s domicile is Eng- 
lish, should, while living separate from him in a for- 
eign State in which he has never, up to the time of his 
divorce, set his foot, be permitted to resort to the lo- 
cal tribunal, and without any notice to her husband, 
except an advertisement, which he never saw, and was 
never likely to see, obtain a divorce from him behind 
his back.’’* 

There was no pretense in the record, it will be ob- 
served,that Mrs. Suthers was domiciled in lowa at the 
time of the divorce, and the Iowa statute made “‘resi- 
dence,” not ‘‘domicile,”’ the condition of jurisdiction. 
We have, therefore, in the ruling just noticed, a direct 
decision that a statute basing divorce on ‘‘ residence ” 
has no extraterritorial effect, and will not be respected 
internationally unless there be proof aliunde of dom- 
icile in the divorcing State. 

In 1876 we have a case before Sir R. Phillimore, in 
the Probate division,+ in which the controversy ap- 





* Shaw v. Atty.-Gen., L. R., 2 P.& D. 157. 
+ Le Sueur v. Le Sueur, L. R. 1 P., D. 139. 





proaches a stage nearer settlement. A woman, such 
is the case before the court, having been deserted by 
her husband, their place of domicile being Jersey, pro- 
ceeded to take up her permanent residence in Eng- 
land, he emigrating to the United States, where he 
acquired a domicile. She proceeded against him in 
England for divorce, alleging adultery and desertion. 
The citation and petition were personally served on 
him, but he did notappear. The court dismissed the 
petition, holding that if even the petitioner could 
acquire, without a sentence of judicial separation, a 
distinct domicile in England, it was a domicile to 
which the husband could not be subjected. ‘* I think,” 
so the opinion of Sir R. Phillimore concludes, * that 
according to the judicial supposition of the law of 
England by authorities which Iam bound to followin 
these circumstances, this court has no jurisdiction 
over the husband in this suit, and therefore I dismiss 
it’’ (the petition). 

In 1878, in the same court, in a case destined to cre- 
ate an epoch in private international law, it was ruled 
by Sir R. Phillimore that even for divorce purposes the 
wife cannot, by mere residence, acquire a domicile 
which will sustain proceedings on her part when the 
husband is domiciled in another State. In this mem- 
orable case* the petitioner, Caroline Prudence Niboyet, 
alleged that in 1856 she was married in Gibraltar, un- 
der English sovereignty, to Jean Niboyet, the defend- 
ant; that they lived together in various European coun- 
tries; that her domicile of origin was English; that 
from April, 1859, at which time he deserted her, she had 
resided in England; that his residence, for several years 
prior to the petition, had been in England, and that in 
England the acts of adultery complained of (the peti- 
tion being based on adultery as well as desertion), had 
been committed. On the other hand, the defendant 
filed an affidavit to the effect that his permanent place 
of abode was Paris, and that though for two years 
he had resided in England, this was in a consular ca- 
pacity, he representing the French government as act- 
ing French consulat Newcastle. It is clear, therefore, 
that his domicile was French, but it is equaliy clear 
that the wife’s domicile, if our American rule be 
good, was English. Der domicile of origin was En- 
glish; and in England she had resided, deserted by 
her husband, for nearly twenty years. But the court 
held that the petitioner had no such domicile as would 
give the court jurisdiction, and it was broadly an- 
nounced, quoting from the as then unreported case of 
Firebrace vy. Firebrace, that ‘‘ the domicile of the wife 
is that of the husband, and her remedy for matrimo- 
nial wrongs must usually be sought in the place of that 
donicile.’’+ 

Sir R. Phillimore’s decision having been appealed 

* Niboyet v. Niboyet, L. R., 3 P. D. 52. 

+ Firebrace v. Firebrace has, since the ruling above stated, 
been reported. (26 W.R. 617.) It wasa suit for the restitution 
of conjugal rights, the suit being brought by the wife, who had 
been for some time resident in England, and whose domicile 
of origin was English. The court held that the defendant's 
domicile being proved to be in Australia, the petitioner could 
only have redress in that country, saying, substantially as 

uoted by Sir R. Phillimore, that ‘*the domicile of the wife is 
that of her husband, and that her remedy for matrimo' 
wrongs must, as a general rule, be sought in the place of that 
domicile.” To this, however, is added the significant Ba 
cation: “It is not, however, inconsistent with this —_ 
that a wife should be allowed in some cases to obtain relief 
against her husband in the tribunal of the country where she 
is resident, though not domiciled;” but it is then said that 
restitution for conjugal rights does not form such an exce 
tion. Firebrace v. Firebrace, therefore, is not authority for 
the position that the wife cannot sue fordivorce in any place 
but that of her husband’s domicile, but Niboyet v. Niboyet is 
such authority, so far as concerns Sir R, Phillimore’s ruling. 
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from, the case was heard at length before the Court of 
Appeal on July 16 and 19, 1878; anda ruling was made 
on November 18, 1878, reversing the ruling of the court 
below. Written judgments were given by James, 
Brett, and Colton, L. JJ. Niboyet v. Niboyet, 39 L. 
T. (N. S.) 486; 27 W. R. 208. The majority of 
the court (James and Colton, L. JJ.) placed the re- 
versal on grounds so extraordinary that a brief review 
of their reasoning is indispensable. In the opinion of 
James, L. J., we find jurisdiction claimed over all 
cases where there is matrimonial residence: 


“Can there be any doubt that before the English Act of 
Parliament transferring the jurisdiction in matrimonial causes 
from the church and her courts to the Sovereign and his court, 
the injured wife could have cited the adulterous husband before 
the bishop, and have asked either for a restitution of conjugal 
rights or a divorce a mensd et thoro, and in either case for proper 
alimony ? The jurisdiction of the court Christian was a juris- 
diction over Christians who, in theory, by virtue of their bap- 
tism, became members of the one Catholic and Apostolic 
Church. The church and its jurisdiction had nothing to do 
with the original nationality or domicile of the parties — using 
the word domicile in the sense of the secular domicile, namely, 
the domicile affecting the secular rights, obligations, and status 
of aperson Residence, as distinct from casual presence on a 
visit or in itinere, no doubt was an important element ; but 
that residence had no connection with, and little analogy to, 
what we now understand when we endeavor to solve what has 
been found so often so very difficult of solution—the question 
of a person's domicile. If a Frenchman came to reside in an 
English parish, his soul was one of the souls the cure of which 
was the duty of the parish priest, and he would be liable for 
any ecclesiastical offense to be dealt with by the ordinary pro 
salute anime. Itis not immaterial to note that dioceses and 
States or Provinces were not necessarily conterminous. The 
Channel Islands, which are no part of England, are in the dio- 
cese of Winchester, and the Isle of Man in the Province of 
York, and many cases might be found on the continent. And 
although the laws of the State sometimes interfered by way of 
coercive regulation or prohibition with the courts Christian, 
the latter acted proprio vigore, and they administered their 
own law, not the law of the State, and they administered it in 
their own name and not in the name of the Sovereign. The 
language of theacts creating the existing court strikingly il- 
lustrates this when it enacts that all jurisdiction vested in or 
exercisable by any ecclesiastical court or person in England, 
etc., shall belong to and be vested in Her Majesty. It was not 
previously vested in her, although she had appellate jurisdic- 
tion as supreme ecclesiastical judge. If before that act had 
passed the facts alleged in this petition had occurred, and the 
injured wife had applied to the Bishop of Durham for such re- 
lief in the matter as was then competent to him, is it possible 
to conceive any principle on which the guilty husband could 
demur to the ordinary’s jurisdiction ? The wrong done in his 
diocese, the offending party openly and scandalously violating 
the laws of God and the church in his diocese, why should he 
decline to interfere ! What could it be to him whether the of- 
fender was born in any other diocese or born in any other 
country, Christian, heathen, or Mahommedan, and had 
not in the eye of the secular court abandoned his domicile 
therein? And what principle of international law would 
there have been to create the slightest difficulty in the 
way of a decree of restitution, for separation a mensd 
et thoro, or for alimony ? The wrong-doer has elected to 
reside within the local limits of the jurisdiction of the church 
court, and neither the court of the State nor the church or 
State court of his own country has any ground for alleging 
that the church court appealed to is usurping a jurisdiction 
when it, by ecclesiastical monition, declaration, and censure, 
compels the offending party to give proper redress, or declares 
the offended party to be thenceforth relieved from the obliga- 
tion to provide for or adhere to the bed and board of the other, 
which was what the decree of divorce a mensd et thoro really 
amounted to. If I were asked to define, and it were neces- 


sary to define, what in the particular case of matrimonial infi- 





delity constituted a matter matrimonial in England at the time 
when the act was passed, I should define it to be a case of infi- 
delity where the matrimonial home wasin England—viz., the 
matrimonial home in which the offended husband ought to be 
no longer bound to entertain the unchaste wife, or in which the 
chaste and offended wife ought to be no longer bound to share 
the bed and board of the polluted husband—the matrimonial 
home, the purity of which was under the watch and ward of 
the church there. I will give two illustrations of my meaning. 
It appears to me impossible to suppose that an English court 
would lose its jurisdiction or not have jurisdiction because the 
guilty party consorted with his or her paramour outside the 
territorial limits of the diocese or on a journey. And, on the 
other hand, I do not think that an English court ought to have 
exercised, or would have exercised, jurisdiction in the case of a 
French matrimonial home by reason of an act of infidelity done 
through a visit or transit to or through the English diocese. 
The proper court in that case would have been a French court. 
I arrive, therefore, at the conclusion that the facts stated in 
the petition would have constituted a matter matrimonial in 
England, in which some jurisdiction would, but for the passing 
of the act, have been vested in and exercised by an ecclesias- 
tical court or person in England, and that such jurisdiction now 
belongs to and is vested in Her Majesty.” 

The American rule, that domicile of the petitioning 
party gives jurisdiction, is thus repudiated : 

“Tam unable more especially to imply any limitation of the 
authority of the court by reference to the principles of law 
which were at the passing of the act in the course of develop- 
ment in the American courts, where it is now settled that the 
jurisdiction is to be determined by the domicile of the complain- 
ing party at the time of the complaint brought. No such 
principle had then been established or recognized in any court 
of this kingdom ; and on the contrary, in one very important 
decision of the realm (Scotland), the Scotch courts had exer- 
cised jurisdiction in entire disregard of any such principle.” 


The inconvenience of the conclusion to which the 
court arrives, is thus candidly admitted: 

“It is very inconvenient and very distressing that two per- 
sons should be husband and wife in one country, and not hus- 
band and wife in another ; that their marriage should be a 
lawful marriage in one and bigamous in another ; that they 
should be compelled by the laws of one Christian country toa 
cohabitation which by the laws of another Christian country 
would be adulterous intercourse ; andif we could find in the 
general application of the law as laid down by the American 
authorities, a satisfactory escape from that difficulty, we. would 
be sorely tempted to strain the construction of the English 
statute to bring it into harmony with that law. ButI donot 
find any such satisfactory solution in that law.” 

He places his objections to the American rule on the 
two following grounds: 

“In the first place, it appears to me to be a violation of 
every principle to make the dissolubility of a marriage depend 
upon the mere will and pleasure of the husband, and domicile 
is entirely a matter of his will and pleasure.” 


But domicile is not ‘‘ entirely a matter of will and 
pleasure ’’ of any one. I may desire to change my 
present domicile, for instance, but if my object is 
simply t¢ evade the duties it imposes on me, I cannot 
make the change until I make a bona fide settlement 
with the intention of permanent residence, in the 
place to which Iremove. And so far as concerns the 
marital domicile, the American rule to which Lord 
Justice James excepts, as making the husband’s will 
supreme, so far from carrying with it this consequence, 
permits the wife, as he himself states in a prior part of 
the same opinion, to acquire for divorce purposes & 
separate domicile of her own. 

Equally futile is the remaining objections - 

“* Moreover, a dissolution of the marriage for adultery is only 
one of the modes by which the status or alleged status of hus- 
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band and wife is judicially determined ; a decree of nullity of 
a pretended marriage is quite as much a decree in rem, and has 
all the consequences. How could it be possible to make 
domicile the test of jurisdiction in such a case ? Suppose the 
alleged wife were the complainant ; her domicile would depend 
upon the very matter in controversy.” 


In other words, the argument would be a vicious 
circle; being tantamount to this; ‘* the court has juris- 
diction because the marriage is lawful, and the mar- 
riage is lawful because the court has jurisdiction.’’ The 
assumption that the court has jurisdiction is based on 
the assumption that the marriage is lawful, which is 
the very question in dispute. 

Effective would this argument indeed be did the 
American rule, against which it is directed, make the 
marital domicile the basis of jurisdiction. But the 
American rule does no such thing; and Lord Justice 
James strangely forgets, when he makes this objection, 
that only a few sentences back he stated the American 
rule to be that the “jurisdiction is to be determined 
by the domicile of the complaining party at the time of 
the complaint brought.” ‘ Of the complaining party” 
is the test; and when the wife is the complaining 
party, she may acquire/an independent domicile. There 
is no petitio principii in this. The woman thus suing, 
says: ‘‘ You have jurisdiction whether I am married 
or not. For I am here domiciled, and my domicile 
gives you jurisdiction over my suit.” 

(To be continued.) 


——__>—__—__—_. 


ORGANIZATION OF THE SUPREME COURT 
OF JUDICATURE OF THE PROVINCE 
OF NEW YORK. 
BY ROB’T LUDLOW FOWLER. 
rv. 

ECTION 217, of the New York Code of Civil Pro- 

cedure, declares that the Supreme Court of the 
State of New York possesses, subject to certain consti- 
tutional provisions, ‘‘all the jurisdiction, which was 
possessed and exercised by the Supreme Court of the 
Colony of New York, at any time,” with certain ex- 
ceptions, additions and limitations, imposed by stat- 
ute. 

This declaratory section indicates that the jurisdic- 
tion of the Supreme Court of the ‘‘ Colony ” is a mat- 
ter of fundamental importance in an examination of 
the jurisdiction of the present Supreme Court of this 
State. 

The words ‘‘ Supreme Court of the Colony,’ as used 
by the codifiers, may mean either the highest court of 
the Province prior to 1691, or the Supreme Court proper 
erected in the year 1691. Hither construction makes 
it necessary to ascertain the jurisdiction of the Court 
of Assizes, for the Supreme Court of 1691 was estab- 
lished upon the fabric of its predecessors. 

But little has been written on the Supreme Court of 
the Province. Mr. Graham, in his work on the “ Or- 
ganization and Jurisdiction of the New York Courts,” 
dismisses the judicial establishment in the Dutch 
period with a brief and incorrect summary to the 
effect that prior to the capitulation of 1664, ‘‘no distinct 
record isto be found of the existence, or plan, of the 
judicial tribunals, of what now constitutes the State 
of New York.’”’ Graham’s Jurisdiction, p. 133. 

Since the date of Mr. Graham’s writing, much has 
been brought to light and published upon the subject, 





and an account of this period is given in O’Callaghan’s 
“History of New Netherland,” and also in Chief Jus- 
tice Daly’s ‘* History of the Court of Common Pleas.” 
(Preface to 1 E. D. Smith’s Reports.) 

The latter work, as its title indicates, more particu- 
larly concerns the Court of Common Pleas, and its 
reference to the Supreme Court is, necessarily, subor- 
dinate to the subject of the treatise. 

In Mr. Graham’s short account of the Supreme 
Court of New York, under the English, prior to 1777, 
many of the historical statements are inaccurate. 
On the period after the American Revolution, it is 
not necessary to say, Mr. Graham’s excellent work is 
the highest authority in so far as it relates to the 
practice of the Supreme Court of the State. But 
no examination of the common law of the Province 
should be based upon even trifling inaccuracies. Ac- 
cording to Mr. Graham the Supreme Court of the 
Province was created by an act of the Provincial As- 
sembly, which, he states, was never repealed. Gra- 
ham’s Jurisdiction, p. 137. In point of fact, the act he 
refers to expired by its own limitation in 1698, and 
was never renewed or extended. 

In 1699 the Supreme Court was continued by ordi- 
nance of the Royal Governor, acting under the powers 
delegated to him by the King of England. A court, 
existing by an act of the Provincial Assembly, differs 
from one created by virtue of the King’s prerogative 
power over the conquered Province. This difference 
extends to the whole theory of the judicial establish- 
ment. 

When Mr. Graham wrote his work the historical 
papers and documents concerning New York were re- 
mote and inaccessible; now they are easily obtained 
in the New York Historical Society Collection, in the 
archives at Albany and elsewhere, and there are few 
difficulties in the way of the investigator. 

Having digressed for the purpose of mentioning, in 
part, the practical importance of the subject of Colo- 
nial law, let us proceed to consider the Court of As- 
sizes, mentioned in the preceding numbers. In the 
last paper we had occasion to note that a dispute ex- 
isted among the historians and pamphleteers of New 
York, concerning the precise date of the establish- 
ment of the Court of Assizes. Some persons contend 
that it had its origin in the Code called the ‘“ Duke’s 
Lawes,” and others that it was already established when 
these laws were promulgated. Chalmer’s Polit. Ann., 
p. 577; Dawson’s Tract ‘‘ Sons of Liberty,” 11; 2 Broad- 
head, 63; 1 Smith, 41, 47. 

If mere conjecture authorizes the expression of an 
opinion upon this moot point, we may be permitted to 
say the date of the Court of Assizes and that of the 
“Duke’s Lawes’ would seem to be almost contempora- 
neous. Both owed their origin in the same year (1665) 
to the English Governor, Nicolls; as official acts, their 
establishment was within his jurisdiction, and the 
precise date of their inception does not affect this im- 
portant fact. 

The sessions of the Court of Assizes were prescribed 
by the Duke’s Lawes (Title ‘* Assizes’’), but in the act 
itself there is no clause creating this tribunal. Its 
authentic origin must be sought elsewhere. Mr. G. H. 
Moore, the former Librarian of the New York His- 
torical Society, the present Superintendent of the 
Lenox Library, has collected in England and America, 
after many years of assiduous labor, all the laws of the 
Ducal period. It is to be hoped that this difficult 
achievement may yet be made accessible by publica- 











150 





THE ALBANY LAW JOURNAL. 














tion, for these earliest laws are the very foundation of 
the common law of this State and of inestimable value 
to the legal profession. This important collection of 
unpublished laws would determine many practical 
controversies which still perplex the students of legal 
science. 

We have now investigated the origin of the first Fng- 
lish court in New York, and have ascertained that it 
had so called legislative functions, which consisted in 
the privilege of recommending laws to the Duke's 
Governor for his enactment, and in amending the 
“Duke's Lawes,” subject, however, to the latter’s appro- 
bation. Clarendon Papers, New York Hist. Col., 1869, 
pp. 76 and 119; 1 Chalmer’s Revolt of the Colonies, 117. 

It registered the edicts and ordinances of the Duke 
and of the Governor and Council, but this did not con- 
stitute it a legislative body, as has been, by some per- 
sons, erroneously supposed. 

The clerk of the court was Secretary of the Prov- 
ince, and in that primitive time, by a publication of 
the new laws and ordinances at the sessions of the 
Court of Assizes, they obtained greater publicity than 
if promulgated in some other manner. We have men- 
tioned the original jurisdiction of the Court of Assizes 
(19 Albany Law Journal, p. 109), it was also the high 
court of appeals for the Province and reviewed all 
inferior magistracies; that magistrates attended the 
sessions of the Assizes from Fsopus, and Albany 
(Wood, 88) is a factor in demonstrating that its juris- 
diction was co-extensive with the territorial limits of 
the Province. 

Any examination of the early courts would, in the 
absence of an account of the laws administered by 
them, be but partial and incomplete. Governor Nic- 
olls, at an early day after his arrival, saw the pressing 
necessity of a uniform administration of the laws. 
Long Island, inhabited mainly by English, had, prior 
to the conquest, been partially in the jurisdiction of 
the Dutch and partially in the jurisdiction of Connec- 
ticut. The territory of New Netherland proper did 
not embrace the easterly portion of Long Island. The 
English residents of the Dutch part of the island 
were, prior to the conquest, permitted to choose a 
schout and clerk, who administered the Roman-Dutch 
law (Wood, 82); in the easterly portion of Long 
Island, as we have seen, the English common law pre- 
vailed. Governor Nicolls, to carry out his designs, 
issued a letter to the inhabitants of Long Island and 
the F.nglish portion of the Province, requesting them 
to send deputies to a general meeting at Hempstead, 
to be held upon the last day of February, 1665. The 
letter was dated at the Fort, in New York city, the 
executive residence. The convention met at the ap- 
pointed time and consisted of thirty-four deputies, 
two from each of the Dutch and English towns on 
Long Island and two from Westchester. Some of 
them had been members of the Dutch General Assem- 
bly in the year preceding. 2 Broadhead, 67. 

The Governor opened the Assembly by reading the 
Duke’s patents and his own commission, the source of 
his authority. The instructions of Govornor Nicolls, 
which would be of the first importance upon ques- 
tions concerning his power, are, unfortunately, miss- 
ing. They have been traced by Mr. G. H. Moore, who 
thinks he may yet find them in the charter room 
of an English family. They are said to have been 
read at the Hempstead meeting. 2 Broadhead, 69. 
The main object of this meeting seems to have been 





the settlement of town boundaries. Butler’s Dis- 
course, N. Y. Hist. Col. 

This Assembly will always be memorable in the 
history of New York, by reason of its being the scene 
of the promulgation of the first laws prepared for 
the future government of the Province. The con- 
vention appears to have had no part in the estab- 
lishment of these laws (Dawson’s Sons of Liberty, 
p. 12); they rest solely on the well-settled prin- 
ciple of law, that the conquerors had the right to 
abrogate the ancient laws of the conquered country 
(not saved by treaty), and to establish laws in con- 
formity with the laws of the dominant power. 

The caption of the Duke’s Lawes illustrates some 
points of after- consideration, and it is therefore given 
verbatim: 





Lawes establisht by the authority of his Majesties Let- 
ters Patent granted to his Royall Highness James Duke of 
Yorke and Albany; Bearing date the 12th day of March, in 
the sixteenth year of the Raigne of our Soveraigne Lord Kinge 
Charles the Second. 

‘*Digested into one Volume for the Publicke use of the Ter- 
ritoryes in America under the Government of his Royall High- 
nesse. Collected out of the several laws now in force in his 
Majesties American Colonyes and Plantations. 

Published March the ist, Anno Domini 1664, at a General 
meeting at Hemsted upon Longe Island, by virtue of a com- 
mission from his Royall Highness James Duke of Yorke and 
Albany, given to Colonell Richard Nicolls, Deputy Governeur, 
bearing date the Second day of Aprill, 1664.” 


The “Duke's Laws” for the conquered Province were 
prepared under the direction of Colonel Nicolls shortly 
after his arrival. To facilitate their preparation, 
copies of the laws of Massachusetts and of New Haven 
were obtained. 2 Broadhead, 67. The statement that 
these laws were the work of Lord Chancellor Claren- 
don, father-in-law of the Duke of York (Daly’s Trea- 
tise, 35), is not founded on any well authenticated fact, 
and is impeached and destroyed by a mass of evi- 
dence to the contrary. Wide Clarendon Papers, New 
York Historical Collection, 1869, p. 119, letters from 
Governor Nicolls to the Earl of Clarendon, stating, in 
substance, that the Duke's laws were collected out of 
the laws of the other Colonies. Title of ‘ Duke’s 
Lawes,”’ supra. 

The delegates parted with a loyal address to the 
Duke of York (1 Thompson L. I. 136), for which 
they were much censured by their coustituents, who 
were displeased with their servility and that no pro- 
vision had been made for a popular Assembly. The 
inhabitants had already realized that their future gov- 
ernment was to be autocratic aud that they were to be 
deprived of the political advantages of the New Eng- 
land Colonies. 

At acourt of Assizes, held at Fort James in October, 
1666, an ordinance was published making any censure 
of the deputies, slander cognizable in the first instance 
at the Court of Sessions. The proceeding against the 
accused was to be by information or plaint. 

The new laws were principally for use, at first, in the 
English portions of the Colony. Wood's Long Island, 
88. For a time they were prudently not enforced 


in Esopus, New York and the other Dutch towns. 
The act itself, however, is a general and nota local 
act, and if the Dutch procedure continued in force 
after its enactment, it was by virtue of the Articles of 
Capitulation, or because not expressly abrogated. 





How long atime elapsed before the Dutch laws were 
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generally annulled throughout the Province is a 
question requiring much original investigation. The 
reords at Albany, Schenectady and elsewhere would 
probably determine it. For the purpose of this paper 
it is not essential to ascertain this fact as we shall be 
able, without it, to trace the gradual decline and 
abrupt disappearance of the Dutch laws not reserved 
by the Articles of Capitulation, and the substitution of 
the English law in their stead. The Duke’s Lawes con- 
stituted, in the Ducal period, the corpus juris of the 
Province. When these laws were introduced in the 
conquered country, almost all the Dutch laws were ipso 
facto annulled unless expressly invoked by the Dutch 
inhabitants as reserved by the Articles of Capitulation 
and the rights guaranteed them thereby. An inspec- 
tion of the ‘*‘ Duke’s Lawes’ demonstrates that their 
provisions embraced nearly every branch of the law 
of remedies necessary to that early time. 

The laws thus established by Colonel Nicolls, at the 
outset of his administration, comprehended an entire 
criminal code, analogous to the like branch of con- 
temporary English Law. Assaults and 
barratry, homicide by any means, larceny, perjuries, 
treasons, treasonable practices, drunkenness, Sabbath 
breaking, vagrancy, forgeries, arson, conspiracies and 
various other offenses, were all defined and made pur- 
ishable. The grades of crime were carefully dis- 
tinguished in the most terse and appropriate technical 
language. 

The following clause was intended to embrace all 
offenses not specifically enumerated in the statute: 


batteries, 


“In regard it is almost impossible to provide sufficient 
lawes, in all cases or proper punishments for all crimes the 
Court of Sessions shall not take further cognizance of any 
case or crimes, whereof there is not provition made in some 
lawes but to remit the case or crime, with the Due Examina- 
tion and proof to the next Court of Assizes where matters 
of equity shall be decided or punishment awarded according 
to the discretion of the Bench and not contrary to the known 
lawes of England.” 


This act makes it manifest that in respect of crimes, 
the Dutch laws were speedily annulled by the con- 
queror and that the common law of England was es- 
tablished by the Duke's agent in the conquered Prov- 
ince. Furthermore the common law of England, ap- 
plicable to those offenses not specifically enumerated, 
was introduced in entirety, by special enactment, and 
it was not left to any such tardy process as judicial in- 
terpretation to determine ‘‘ what portions of the com- 
mon law,’ concerning crimes, ‘‘ were proper to the 
situation of the inhabitants.”’ 

The Duke's Lawes were in most respects a concise and 
admirable collection of laws, but it can in one sense 
only be called a Code, for it was not a codification of 
the existing laws of the Province, but rather an edict, 
or ordinance prescribing new laws. They are arranged 
in titles in alphabetical order. 

The classification of actions into debt, accompt, 
slanders and actions of the case, indicate the proce- 
dure in civil actions, as well as in criminal cases, was 
according to the course of the common law. 

The plaintiff proceeded by summons or attachment, 
but non-resident plaintiffs were obliged to file security 
for costs. Summons must be served eight days before 
the return in court, and after the plaintiff declared, 
defendants had eight days in which to answer. Per- 
sons who sued as executors, trustees or assignees, must 
so declare in the summons. 


All writs ran in the King’s name. Arrests on Sun- 





day or upon ‘‘ the day of humiliation for the Death of 
the Late King of blessed memory,’’ were unlawful, 
except for escape, riot or felony. The essentials of a 
Code of Procedure are contained in these laws; forms 
for the opening of court are prescribed; the arrange- 
ment of the docquet by date of issue is directed. 

The article upon “ Jurores and Juryes ”’ is one of the 
most interesting. The sheriff, upon certificate of the 
clerk of the sessions as to the number of causes to be 
tried at the next court, was required to issue warrants 
to the constables of the several towns, who summoned 
the overseers of the towns to attend as jurymen. The 
jury was not to exceed seven or under six, unless the 
court thought fit in capital cases to appoint twelve. 

The jury might find special verdicts. In civil cases 
a majority of the jurors controlled the verdict, but in 
capital cases they need be unanimous. The bench was 
compelled to sum up the evidence, or, as it is now 
called in this country, to charge the jury. Appeals 
were fully regulated, and no judge of an inferior court 
could sit in the appellate court in review of his own 
decisions. 

Appeals were taken by petition and the appellant 
was compelled to assign the error in the former trial 
six days before argument on appeal, and to deliver a 
copy of the same to the clerk of the court who fur- 
nished it to the respondent. The appellant must secure 
his appeal by good security and was liable to a penalty 
to the country of forty shillings for a failure to prose- 
cute the same. 

In case of an execution returned unsatisfied, the 
judgment debtor could be examined on oath, and if no 
estate was found the court might order the defendant 
to satisfy his debt by service, if the creditor required 
it. 

By the ‘* Duke’s Lawes” trespasses were made ac- 
tionable. The fees of witnesses were prescribed, and 
costs were given to the prevailing party in an action. 
Under the laws concerning evidence, ‘‘no man or 
woman might be put to death, without the testimony 
of two or more witnesses, the confession of the party, 
or other equivalent circumstances.’’ 

The domestic relations such as ‘‘ Master and Ser- 
vant,”’ *“* Husband and Wife,’ ‘Parent and Child,” 
were not overlooked in the new laws, and various other 
matters were controlled by them, such as the manner of 
burials, the administrations of estates, the custody of 
orphans, and the rule of descents. 

Among the wisest of the provisions of these laws 
was that to the effect that no justice of an inferior 
court should have any vote upon his own judgment 
when it was reviewed in the appellate court. Besides 
the articles concerning courts of justice and the ad- 
ministration of the law, were many others, such as 
those regulating assessments, weights and measures, 
adulterations of beer, malpractices by physicians and 
surgeons, bad conduct at town meetings, and other 
public matters. 

And the laws do not stop here, they treat of eccle- 
siastical establishments, of prayers for the royal fam- 
ily of England, and the duties of church wardens, al- 
though there was no established religion. 

The whole statute, in point of brevity and complete- 
ness, is a model for the modern legislators, and a 
curious and concise abridgment of contemporary 
English law. It must be evident that on all the sub- 
jects we have selected as an example, the common law 
of England was the ultimate test, and thus it may be 
seen that in civil matters as well as in criminal, the 
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common law was introduced into the Province of New 
York by the express legislation of the conqueror. 

The saving clause of the statute to the effect that in 
cases where no provision was made by law, that the 
cause should be remitted to the Assizes for judgment 
not contrary to the known law of England, assuredly 
invoked the common law of England as the highest 
authority, if not the infallible standard. If the last 
proposition need any other support Governor Nicolls’ 
official answers to the queries propounded to him from 
England furnish it. He says, in the province, ‘there 
are no lawes contrary to the lawes of England.” 1 
Doc. Hist. of N.Y. 88. Although the **‘ Duke’s Lawes” 
contain several articles which are in their nature 
local, the official answer evidently refers to the whole 
province, the Dutch towns inclusive. 

Perhaps the most important provisions of the 
Duke's Lawes are those concerning real property and 
deeds of conveyance. 

Governor Nicolls, in his report on New York to the 
Committee of Trade (1 Doc. Hist. N. Y., p. 87), says 
that “the tenure of lands is derived from his Royal 
Highness, the Duke of York, who gives and grants 
lands to the plantors as their freehold forever, they 
paying the customary rates and duties with others to- 
wards the defraying of publique charges.”’ 

It was stated at the outset that the Duke of York's 
tenure of the province was in free and common socage 
and not in capite nor by knight service; such was the 
first great English patent or deed embracing all the 
lands in the present Empire State. 

Many questions have arisen in our courts involving 
a construction of the tenure of the Duke of York, and 
it may not be amiss, therefore, to examine the early 
Colonial law of real property. 

Some four years before the Duke of York’s first 
patent, the statute 12, Charl. II, c. 24 had abolished 
knight service, and with this abolition disappeared 
most of the burdens of feudal tenures. It has been 
said that free and common socage has all the advan- 
tages of allodial ownership. Escheats was the only 
material incident of this tenure beneficial to the Lord, 
aud while there was an heir or devisee he could in no 
way interfere. The tenant in fee simple of socage 
lands could, of his own authority, create in it any es- 
tates and interests not contrary to the gencral rules of 
law. This tenure, while it implied an actual holding 
of another, was not burdened with any disagreeable 
incidents, for while the tenant owed fealty to the 
Lord, the latter was under the obligation to protect 
the tenant in his estate—a subtle relation, which under 
some name always exists between the State and the 
citizen. 

That the statute of quiu emptores extended to, and 
was in force in New York, has been so firmly held as 
to become inflexiblelaw. Wan Rensseluer v. Hayes, 19 
N. Y¥. 73. This being true, every subsequent alien- 
ation of lands under the Duke’s Patent placed the 
new tenant in the same position towards the King the 
Lord paramount, as that occupied by his predecessor. 
Opinion of Attorney-General Somers and Solicitor- 
General Trevor, Chalmer’s Col. Opinions, p. 142; 
see, also, Opinion of Attorney-General Northey, id. 
143. 

Notwithstanding the statute against subinfeudation, 
the King could grant to his immediate tenant the 
right to alien his land to be holden of himself. Van 
Rensselaer v. Hayes, 19 N.Y.73; but the letters patent 
to the Duke of York contain no grant of such a priv- 








ilege, and the tenure of all the Jands, held by the 
Duke’s assignees, was undoubtedly of the King. 

In an examination of the New York manors, where 
the tenure appears to be feudal, it will be perceived 
that many of these were originally Dutch grants 
which survived the conquest by treaty, and while the 
Dutch titles were confirmed by the English authori- 
ties, it is possible the feudal incidents were of Dutch 
origin rather than English. Vide Van Leuwen’s Comm. 
on the Roman Dutch Law, Book 2, title Feudal Ten- 
ures, chap. 14 et seq. In such cases, therefore, the 
statute quia emptores would not affect the Dutch 
manorial grants. 

After the Duke of York ascended the throne as 
James II, if any manors were granted in New York, it 
must be remembered the Duke's estate in the prov- 
ince had then merged in his crown, and he was not 
restricted by the statute quia emptores. 

Assuming the tenure of the Duke of York to have 
been as stated, the article of the Duke’s Lawes on con- 
veyunces of real property is very comprehensive and 
in a few words introduced into the conquered province 
all the English law relating to the subject. 

This article ordains the forms of the habendum in 
deeds of conveyance, and as the office of the habendum 
is properly to determine what estate or interest is 
granted in the deed, this statute also embodied the 
major part of the English law of real property. 
It provides ‘‘that all Deeds and Conveyances of 
Houses and Lands within this Government wherein 
an estate of inheritance is to pass it shall be expressed 
in these words: or to the like effect (viz.) To have 
and to hold the said houses and lands respectively to 
the party or grantee, his heirs and assigns forever.” 

Thus estates in fee simple were created and the ul- 
timate disposition of the land was vested absolutely 
in the grantee, and he was seized thereof in dominico 
suo in hisown demesne. Orif the grant was of an es- 
tate entailed, then the statute provided that it should 
be expressed in these words, *‘to have and to hold, &c., 
to the party or grantee, and to the heirs of his body 
lawfully begotten between him and sucha one his wife.” 

Thus was introduced into the Province the English 
law of real property, and it was not left to judicial in- 
terpretation to decide what portions of the English 
Common Law, concerning landed property, were in 
force. 

Although the Revised Statutes have now abolished 
“every vestige of tenure’ (4 Kent’s Com. 25), as a mat- 
ter of legal history the ancient tenures of New York 
are still interesting for many of the principles of our 
law of real estate, including the forms of deeds, have 
descended from the feudal system. 

The section of the ‘‘ Duke’s Lawes,’’ which required 
deeds ‘to be acknowledged before some ‘ Justice of 
the Peace or Superior Officer of the government’ and 
recorded,’’ has even of late years been often before 
the courts. As late as 1853 the Court of Appeals (10 
N. Y. 422), were called upon to decide whether this 
section of the Duke’s Laws last mentioned was abro- 
gated in 1691 by the first Colonial assembly held after 
the revolution of 1688. Vide Points of David Dudley 


Field, p. 423 id. and opinion of the court thereon, p. 
425 id. 

Thus it may be seen the “ Duke’s Lawes” are of 
practical value to the student of the New York Ap- 
peal Reports, but if it were otherwise there can be no 
complete review of the Ducal period of New York 
history without an account of its land law. 
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THE DELIVERY OF FUGITIVE CRIMINALS. 


BY SAMUEL T. SPEAR, D. D 


Tt Constitution of the United States, in article 4, 
section 2, provides that ‘‘a person charged in any 
State with treason, felony, or other crime, who shall 
flee from justice and be found in another State, shall, 
on demand of the executive authority of the State 
from which he fled, be delivered up, to be removed to 
the State having jurisdiction of the crime.” 

The law of Congress, enacted in 1793 for the execu- 
tion of this provision, and, with slight verbal changes 
not affecting its meaning, reproduced in seciion 5278 of 
the Revised Statutes of the United States, is as fol- 
lows: ‘‘Whenever the executive authority of any 
State or Territory demands any person as a fugitive 
from justice, of the executive authority of any State 
or Territory to which such person has fled, and pro- 
duces a copy of an indictment found or an affidavit 
made before a magistrate of any State or Territory, 
charging the person demanded with having committed 
treason, felony, or other crime, certified as authentic 
by the Governor or chief magistrate of the State or 
Territory from whence the person so charged has fled, 
it shall be the duty of the executive authority of the 
State or Territory to which such person has fled to 
cause him to be arrested and secured, and to cause no- 
tice of the arrest to be given to the executive authority 
making such demand or to the agent of such authority 
appointed to receive the fugitive, and to cause the 
fugitive to be delivered to such agent when he shall 
appear,” provided that he *‘ appears within six months 
from the time of the arrest.”’ 

Chief Justice Booth, in The State v. Schlemn, 4 Har- 
ring. 577, said: *“*‘ The right and power, under the Con- 
stitution of the United States and the first section of 
the act of Congress of 1795, to demand, arrest, commit, 
and surrender fugitives from justice, are exclusively 
vested in and confided to the executive authority of 
the State from which the fugitive has escaped and that 
of the State where he has taken refuge.”’ I xtradition 
between States, as thus explained, has a double char- 
acter, consisting partly in an executive demand with 
its necessary conditions, and partly in an executive 
delivery with its legal obligation; and, in respect to 
both branches of the procedure, all the rights and 
powers bestowed, and all the duties imposed, relate 
exclusively to executive authority. 

Whether the Governor of a State shall actually make 
a demand or not is a question for him to determine in 
the exercise of hisown judgment. Neither the Con- 
stitution nor the law of Congress imposes a demand 
upon him asaduty. Both leave it to his discretion, 
specifying only the conditions upon which a demand, 
if made, shall create the obligation of delivery. If 
there be any other conditions with which he must com- 
ply, then these must be furnished by State law. 

As to the delivery of fugitive criminals, the Cousti- 
tution says that the ‘* person,’’ whose case it describes, 
‘shall’ be delivered up. The law of Congress, after 
reciting the conditions of the obligation of delivery, 
expressly declares that ‘‘it shall be the duty of the 
executive authority of the State or Territory to which 
such person has fled to cause him to be arrested ’’ and 
delivered up. The duty here specified is imposed by 
Federal law upon a State officer; and this raises the 








question whether Congress has the power to prescribe 


the duties of State officers and enforce their perform- 
ance. 

The Supreme Court of the United States, in Prigg v. 
The Commonwealth of Pennsylvania, 16 Pet. 539, had 
under consideration the act of 1793 for the rendition 
of fugitive criminals and fugitive slaves, and in regard 
to this act said: ** We hold the act to be clearly consti- 
tutional in all its leading provisions, and indeed, with 
the exception of that part which confers authority 
upon State magistrates, to be free from reasonable 
doubt and difficulty upon the grounds already stated. 
As to the authority so conferred upon State magis- 
trates, while a difference of opinion has existed, and 
may exist still on the point, in different States, whether 
State magistrates are bound to act under it, none is en- 
tertained by this court that State magistrates may, if 
they choose, exercise that authority, unless prohibited 
by State legislation.’’ This does not decide that these 
magistrates must exercise the ‘authority ’’ thus be- 
stowed. They ‘‘may”’ do so, “if they choose,” unless 
restrained therefrom by ‘ State legislation.” 

In Kentucky v. Dennison, 24 How. 66, the same ques- 
tion was considered by the Supreme Court. An appli- 
cation was made to it fora mandamus to compel the 
Governor of Ohic to comply with a requisition from 
the Governor of Kentucky; and the decision was that 
the court had no jurisdiction in the case. Chief Jus- 
tice Taney, in stating the opinion, said that the words, 
‘*It shall be the duty,” etc., are ‘‘not used as manda- 
tory and compulsory, but as declaratory of the moral 
duty which this eompact created, when Congress had 
provided the mode of carrying it into execution.” He 
also added: ‘‘ The act does not provide any means to 
compel the execution of this duty, nor inflict any 
punishment for neglect or refusal on the part of the 
executive of the State; nor is there any clause or pro- 
vision in the Constitution which arms the Government 
of the United States with this power. * * * * If 
the Governor of Ohio refuses to discharge this duty, 
there is no power delegated to the General Govern- 
ment, either through the judicial department, or any 
other department, to use any coercive means to com- 
pel him.’”’ The application for a mandamus was conse- 
quently denied. 

So, also, in Taylor v. Taintor, 16 Wall. 366, the same 
doctrine was stated, as follows: ‘In such cases the 
Governor acts in his official character, and represents 
the sovereignty of the State in giving efficacy to the 
Constitution of the United States and the law of Con- 
gress. If he refuse, there is no means of compul- 
sion. * * * * In the event of refusal, the State 
making the demand must submit. There is no alterna- 
tive.” 

These cases, especially the actual decision in Ken- 
tucky v. Dennison, settle the question that the duty of 
delivering fugitive criminals imposed by the act of 
Congress upon State Executives is not capable of en- 
forcement by any power of the Federal Government. 
The act is not a law at all, as it respects this duty, in 
the sense of having a penalty and being armed with 
compulsory power. 

Nor does the case materially differ, if we turn to 
State law. Some of the States have enacted laws, and 
some have not, to regulate the action of their execu- 
tives in the premises. Where no such laws are enacted, 
there, of course, the matter stands just where it does 
under the Constitution and the law of Congress. If 
there are State laws on the subject, they can be en- 
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forced against the executive authority, for any omis- 
sion to obey them, only by the slow process of im- 
peachment, which would not directly operate to cor- 
rect the wrong or secure the performance of the duty. 
The executive authority is a co- equal and co-ordinate 
branch of every State government; and plainly no 
mandamus from the judiciary, which is but another 
branch of the same government, will lie against this 
authority to compel its performance of duties assigned 
to it bylaw. Should the Governor of a State violate 
State law in refusing to deliver up a fugitive criminal, 
there would be no remedy except that of impeach- 
ment; and this would not rectify the refusal, but 
simply punish the Governor by removal from office. 

The result then is that in the sense of mere official 
power to act or not to act, under the Constitution and 
law of Congress, and even under State laws, the execu- 
tive of each State is not, in respect to the delivery of 
fugitive criminals, controllable by any other authority. 
If he refuses to comply with a requisition, there is no 
power in the General Government, or in the State of 
which he is the executive, or in that from which the 
demand proceeds, to compel him to do otherwise. And 
80, if he decides to make the delivery, there is no pro- 
cess to restrain him from issuing his warrant and or- 
dering the surrender of the accused party to the de- 
manding State. He is by the law of Congress the sole 
depositary of the power. The duty to be done is 
to be done by him, and in the exercise of authority 
which he ouly possesses. 

It necessarily follows that the executive of a State 
towhom a requisition has been addressed, and by 
whom the duty of delivery is to be discharged, if at 
all, must exercise and act upon his own judgment, not 
only in regard to the Constitution and the law of Con- 
gress, and in regard to State law, if there be any, ap- 
plicable to the case, but also in regard to the question 
whether the facts presented bring the case within the 
provisions of law, and thereby create a legal duty to 
be performed. The Supreme Court of the United 
States, in Taylor v. Taintor, 16 Wall. 366, said: ‘In 
such cases the Governor acts in his official character, 
and represents the sovereignty of the State in giving 
efficacy to the Constitution of the United States and 
the law of Congress.’’ If so, then he does not act usa 
mere constable, sheriff or marshal, commanded by a 
court to serve a criminal or civil process’ and con- 
cerned only to find and identify the person on whom 
it is to be served, but does act as the executive head of 
a State government, authorized by a special provision 
of law, upon the showing of certain facts, and not 
otherwise, to order the afrest and removal from the 
State of one of its inhabitants. The very nature of 
the duty makes him, in order to its proper perform- 
ance, a judge of both law and fact. 

The courts, in hearing cases upon habeas corpus, for 
the purpose of determining whether the party ar- 
rested is legally restrained of his liberty, have inci- 
dentally expressed opinions as to the duty of the ex- 
ecutive of a State upon whom a demand has been 
made: aud these opinions, in view of their source, 
are entitled to serious consideration. Yet it is well to 
remember that, whether they come from the Supreme 
Court of the United States, or from inferior courts, 
they are simply obiter dicta, and, strictly speaking, 
of no authority. They relate to the duties of an offi- 
cer of government, over whom in respect to these du- 
ties the authors of the opinions have absolutely no 
jurisdiction. A State executive, for the purposes of 











his own action, may accept or reject them, just as he 
pleases. The Constitution and the law are authorita- 
tive; but the opinions of judges as to what his duties 
are in a matter exclusively confided to him, and not 
to them, are entitled to such consideration only as 
their eminent source suggests. If he adopts these 
opinions he makes them his own by adopting them. 
It is the executive judgment that is to rule the execu- 
tive action in settling a question that belongs ex- 
clusively to the executive office. There is no other 
judgment that has authority to rule that judgment. 

Does it hence follow that the executive judgment is 
subject to no rule outside of itself? Far otherwise. 
To suppose this would be to make the Governor of a 
State a law-maker and an executive at the same time. 
He is the latter, but not the former. The law is al- 
ready made for him, and it is his business to apply it 
when the occasion calls for the application. 

That part of the law, which the Constitution of the 
United States supplies, embraces the following recital 
of facts, as conditions of the obligation which it im- 
poses: 1. The person to be delivered up must be de- 
manded by ‘the executive authority of the State from 
which he fled.’”’ 2. He must be ‘‘ found” in the State 
upon which the demand ismade. 3. He must be found 
in that State as a fugitive from the justice of the de- 
manding State, since he is expressly described as 
one *“‘who shall flee from justice.”’ 4. He must be 
**charged’’ in the State from which he fied “ with 
treason, felony, or other crime.’’ These facts, forming 
the case to which the constitutional provision applies, 
are all alike necessary to its existence; and hence the 
absence of any one of them is fatal to any obligation 
of delivery. 

This, however, leaves several important questions 
to be answered. To whom shall the demand be ad- 
dressed? Who shall execute the provision of the Con- 
stitution? What isa charge of crime? What shall be 
its form, and how shall it be authenticated? The Con- 
stitution itself does not expressly answer these ques- 
tions. The law of Congress, enacted to carry it into 
effect, supplies the answer by adding the following 
particulars: 1. That the demand must be addressed to 
the executive of the State to which the fugitive has 
fled, who thereupon is required, in the presence of the 
specified conditions, to make the delivery. 2. That 
the charge of crime made in the demanding State 
must be in the form of an indictment found or an 
affidavit made before a magistrate. 3. That a copy of 
such indictment or affidavit must be produced as the 
basis of the demand. 4. That this copy must be ‘ cer- 
tified as authentic’? by the executive of the State 
* fron: whence the person so charged has fled.”’ 

Now, when all these elements, derived from the 
Constitution and the law of Congress, are present in 
a specific case, then, and then only, arise the power 
and the duty of making a delivery. The Governor of 
a State has no general power of bearing complaints 
and issuing warrants for the arrest of accused per- 
sous. His power in this case comes from the Consti- 
tution and the law of Congress; and until the case is 
made which they contemplate, he has no such power. 
It is a special power granted to him as necessary to the 
performance of a duty imposed upon him, and exists 
only when the duty exists; and hence he must keep 
the exercise of the power within the limits of the 
duty. He must determine what is his legal duty, and 
this question, asalready observed, he must in each case 
settle for himself, since no one can settle it for him, 
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or authoritatively tell him howtosettle it. If he com- 
plies with the requisition, that is his act; and if he 
refuses to do so, then that is equally hisact. No out- 
side authority, whether State or Federal, can, in either 
case, so review his judgment and action as to compel 
him to do otherwise. His judgment in respect to his 
legal duty and his action in the premises are for him- 
self final. 

Courts of justice, though not participant at all in 
the process of surrendering fugitive criminals, never- 
theless, unless restricted by special provisions of law, 
have a habeus corpus power, in the exercise of which 
they may and often do inquire whether a person, ar- 
rested under an executive warrant, is legally restrained 
of his liberty. And, for the purpose of answering 
this question and discharging their own duties, they 
examine into the legality of the arrest upon the face 
of the case, as shown by the return to the writ, if not 
by other evidence. This necessarily requires them to 
look at the law applicable to the case, aud at the facts 
as they appear, and in view of both to determine 
whether the restraint is legal, and remand tbe pris- 
oner to custody or discharge him according to their 
judgment upon this question of law and fact. There 
is no dispute as to the right and power of courts to 
take such proceedings. The proceedings are not pre- 
cluded by the executive warrant, unless there be some 
special provision of law to this effect. 

Now, in hearing such 
courts are doing precisely the same work, as to the 
questions involved and to be decided, which the Gov- 
ernor of a State does and must do, when a case is pend- 
ing before him, and the point to be determined is 
whether he shall issue a warrant of arrest and delivery, 
or decline to do so. The question before him is one of 
law and fact, and upon it in every branch of it he must 
pass judgment. If the case come before a court upon 
habeas corpus, then precisely the same question arises. 
The court decides whether the party is legally re- 
strained of his liberty; and the Governor decides 
whether he can legally restrain him of his liberty, be- 
fore ordering his arrest. The law is the same in both 
cases; and so the facts, with the exception of the 
Governor’s warrant of arrest, are equally the same. 
The court is not dealing with one case, and the Gov- 
ernor with another. The law is to rule the Governor 
and the court alike; and the only question for either 
to determine is this: What is the law in application 
to the facts as set forth? The Governor has just as 
much power to answer this question for the purpose 
of discharging his duty as has a court for the purpose 
of discharging its duty. Though not a judicial officer 
in the general sense, he must in this case, by the na- 
ture and terms of the duty assigned to him, perform 
at least a quasi-judicial function. 

Chief Justice Taney, in Kentucky v. Dennison, 24 
How. 66, entered into an elaborate and conclusive ar- 
gument to show that the position taken by the Gov- 
ernor of Ohio was not correct, although that argu- 
ment had nothing to do with the point which the court 
decided. That point was whether a mandamus would 
lie against the Governor of Ohio to compel his com- 
pliance with the requisition of the Governor of Ken- 
tucky; and this was decided in the negative, and it is 
all that was decided. 

Governor Dennison’s main ground of refusal was 
the fact that the crime charged was not an offense ac- 
cording to the laws of Ohio; and, hence, as he claimed, 
there was uo obligation of delivery. Chief Justice 


cases upon habeas corpus, 





Taney. in reply to this view, submitted a lengthy de- 
liverance to show that the position is not correct, in 
the course of which he spoke of the duty of delivery 
as being ‘‘merely ministerial,’’ without reference to 
the nature of the crime charged, which, as he held, 
the Governor of Ohio had no right to consider for the 
purpose of his own action. His language is general 
and unqualified upon this point. After referring to 
the ministerial duties of marshals and sheriffs in ex- 
ecuting the orders of a court, he observes: ‘Such is 
the position and character of the executive of the 
State under this law, when the demand is made upon 
him and the requisite evidence produced.” 

This ‘requisite evidence,’ to which reference was 
made, happeis to be a very important item in the case. 
It is an authenticated copy of an indictment or affi- 
davit making the charge of crime, and also some evi- 
dence that the party claimed has actually fled from 
the State claiming him. It surely will not be pre- 
tended that the Governor has no right to inquire 
whether the papers presented to him fulfill the con- 
ditions specified. He may ask whether the copy of 
the indictment or affidavit is properly authenticated ; 
and if so, he may and should then ask whether it con- 
tains any charge of crime according to the laws of the 
demanding State, and whether there be any evidence 
that the alleged fugitive was in that State when the 
crime, as charged, was committed, and that he has fled 
therefrom and is found in the State on which the de- 
mand is made. There must be some prima facie showing 
of the “ requisite ”’ facts, in order to authorize or justify 
a warrant of arrest and surrender. The indictment or 
affidavit which purports to set forth the facts constitut- 
ing acrime must be a legal instrument; and it is sup- 
posable that it may be so defective in form or sub- 
stance as really to make no charge of crime in the 
legul sense. If this be the fact, then there is no obli- 
gation of delivery. No such obligation exists until 
the case contemplated by the Constitution and the 
law is presented in all its particulars. 

Moreover, the question whether such a case is pre- 
sented or not is just as proper a question for a Gov- 
ernor to consider and determine, as it is for a court to 
determine in hearing a case upon habeas corpus. In- 
deed, a Governor cannot intelligently or conscien- 
tiously discharge his duty, until he has so exercised 
his judgment upon “tthe requisite evidence” pre- 
scribed by law, as well as upon the actual evidence 
submitted to him, as to lead him to the conclusion 
that the case before him either is or is not the one pro- 
vided for in the Constitution and the law. Whether 
we call the duty ‘‘ merely ministerial,” or quasi-judi- 
cial, or politico-executive, makes no difference with 
the necessity of judging and determining what, in 
view of the facts, the case is under law. We do not 
escape this necessity by mere terms. Terms do not 
alter things. Whether the executive should look be- 
hind the papers or not, and consider other evidence in 
any case for the purpose of ascertaining his duty, is 
not now the question. He should at least be satis- 
fied that the papers meet every item in the require- 
ments of the Constitution and the law, before he is- 
sues his warrant of arrest and surrender. 

If Chief Justice Taney meant that the duty is so 
purely ‘“‘ ministerial’ that the executive has no right 
to exercise his judgment upon the questions of law 
and fact that necessarily arise in every case, or to be 
governed by that judgment, then the opinion is clearly 
not correct. There is a very wide difference between 
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the duty of a marshal or sheriff required by a court to 
serve a process, civil or criminal, upon the person 
named in it, and the duty of a Governor who is re- 
quested to deliver up a fugitive criminal. In the 
former case there are no questions of law to be passed 
upon, and indeed nothing to be done but find the 
right man and serve the process upon him. In the 
latter case there are several very vital questions of 
law, considered in application to the case before him, 
upon which the Governor must pass judgment, or, in 
the failure to do so, take a leap into the dark. He is 
not and cannot be commanded by the demanding ex- 
ecutive to deliver up the party claimed. He is ad- 
dressed as the executive head of a State; and facts 
are presented to him for the purpose of showing that 
under the Constitution and the law, he ought te make 
the delivery. Whether he ought to do so is just the 
question which he ought to consider, has a right to 
consider, and must consider, in view of the whole 
case submitted to him as one of law and fact. He 
has more to do than simply “‘ issue his warrant to an 
agent or officer to arrest the party named in the de- 
mand.”’ Before he can do this he must decide that 
the warrant ought to be issued; and here there is no 
analogy between his duty and that of a mere marshal 
or sheriff in serving a process. 
(To be concluded.) 
sida aiaentiiniadat 
RIGHT OF STATE T0 REGULATE SALE OF 
PATENTED ARTICLES. 


SUPREME COURT OF THE UNITED STATES, FEB., 1879. 


PATTERSON, plaintiff in error, v. KENTUCKY. 

A State statute provided for the inspection of illuminating 
oils and forbade the sale of any that would not stand a 
prescribed test. Held, that the prohibition was a police 
regulation within the power of the State, and constitutional 
as applied to oils patented under the laws of the United 
States as well as in other cases 

The right which a patentee or his assignee possesses in the 
property created by the application of a patented discov- 
ery must be enjoyed subject to the power of the States to 
so define and regulate the sale and use of property within 
their respective limits as to protect the many from the 
injurious conduct of the few. 


N error to the Court of Appeals of Kentucky. In- 
dictment under a statute of Kentucky imposing a 
fine on any person who shall sell or offer to sell in the 
State for illuminating purposes oils or fluids, the pro- 
duct of coal, petroleum, etc., that will ignite or per- 
manently burn at a temperature of less than 130 de- 
grees Fahrenheit," etc. The opinion states the case. 


Mr. Justice HARLAN delivered the opinion of the 
court. 


Whether the final judgment of the Court of Appeals 
of Kentucky denies to plaintiff in error any right se- 
cured to her by the Constitution and laws of the 
United States, is the sole question presented in this 
case for our determination. 

That court affirmed the judgment of an inferior 
State court in which, upon indictment and trial, a fine 
of $250 was imposed upon plaintiff in error for a viola- 
tion of certain provisions of a Kentucky statute, ap- 
proved February 21, 1874, regulating the inspection 
and gauging of oils and fluids, the product of coal, 
petroleum ,or other bituminous substances. The statute 
provides that such oils and fluids, by whatever name 
called and wherever manufactured, which may or can 
be used for illuminating purposes, shall be inspected 
by an authorized State officer, before being used, sold, 
or offered for sale. Such as ignite or permanently burn 
at a temperature of 130deyrees Fabrenheit aud upward, 
are recognized by the statute as standard oils, while 
those which ignite or permanently burn at a less temper- 





ture, are condemned as unsafe for illuminating pur- 
poses. Inspectors are required to brand casks and 
barrels with the words ‘standard oil,’’ or with the 
words “unsafe for illuminating purposes,” as inspec- 
tion may show to be proper. The statute imposes a pen- 
alty upon all who sell, or offer for sale, within the State, 
such oils and fluids as have been condemned, and 
the casks or barrels containing which have been 
branded with the words indicating such condemna- 
tion. 

The specific offense charged in the indictment was 
that plaintiff in error had sold, within the State, to 
one Davis, an oil, known as the Aurora oil, the casks 
containing which had been previously branded by an 
authorized inspector with the words “ unsafe for illu- 
minating purposes.’’ That particular oil is the same 
for which, in 1867, letters-patent were granted to Henry 
C. Dewitt, of whom the plaintiff in error is the as- 
signee by assignment, duly recorded as required by 
the laws of the United States. Upon the trial of the 
case it was agreed that the Aurora oil could not, by 
any chemical combination described in the patent, be 
made to conform to the standard or test required by 
the Kentucky statute as a prerequisite to the right, 
within that State, to sell, or to offer for sale, illuminat- 
ing oils of the kind designated. 

The plaintiff in error claims that, as assignee of the 
patentee, she had the right to sell the Aurora oil in 
any part of the United States, and that no State could, 
consistently with the Federal Constitution and thelaws 
of Congress, prevent or obstruct the exercise of that 
right, either by express words of prohibition or by 
regulations which prescribed tests to which the pat- 
ented article could not be made to conform. 

The Court of Appeals of Kentucky held this construc- 
tion of the Constitution and the laws of the United 
States to be inadmissible, and in that opinion we con- 
cur. 

Congress is given power to promote the progress of 
science and the asefularts. To that end it may, by all 
necessary and proper laws, secure to inventors, for lim- 
ited times, the exclusive right to their discoveries. 
That power has been exerted in the various statutes 
prescribing the terms and conditions upon which in- 
ventors may obtain letters-patent. It is true that let- 
ters-patent, pursuing the words of the statute, do, in 
terms, grant to the inventor, his heirs and assigns, the 
exclusive right to make, use and vend to others his 
invention or discovery, throughout the United States, 
and the lerritories thereof. But, obviously, this right 
is not granted or secured, withont reference to the 
general powers which the several States of the Union 
unquestionably possess in reference to their purely do- 
mestic affairs, whether of internal commerce or of 
police. “In the American constitutional system,” 
says Mr. Cooley, “ the power to establish the ordinary 
regulations of police has been left with the individual 
States and cannot be assumed by the national govern- 
ment.’’ Cooley’s Const. Lim. 574. While it is con- 
fessedly difficult to mark the precise boundaries of 
that power, or to indicate, by any general rule, the 
exact limitations which the States must observe in its 
exercise, the existence of such a power in the States 
has been uniformly recognized in this court. Gibbons 
v. Ogden, 9 Wheat. 1; License Cases, 5 How. 504; Gil- 
man v. City of Philadelphia, 3 Wall. 713; Henderson v. 
Mayor, 92 U. 8. 259, 275; Railroad Co. v. Husen, 95 id. 
465; Beer Co. v. Massachusetts, 97 id.; Northwestern 
Fertilizing Co. v. Hyde Park, id. It is embraced in 
what Chief Justice Marshall, in Gibbons v. Ogden, calls 
that *‘immense mass of legislation ’’ which can be 
most advantageously exercised by the States, and over 
which the national authorities cannot assume super- 
vision and control. “If the power only extends to a 
just regulation of rights, with a view to the due pro- 
tection and enjoyment of all, and does not deprive 
any one of that which is justly and properly his own, 
it is obvious that its possession by the State, and its 
exercise for the regulation of the property and actions 
of its citizens, cannot well coustitute aninvasion of 
national jurisdiction or afford a basis for an appeal to 
the protection of the national authorities.” Cooley's 
Const. Lim. 574. By the settled doctrines of thiscourt 


the police power extends, at least, to the protection of 
the lives, the health, and the property of the commu- 
nity against the injurious exercise by apy citizen of his 
own rights. State legislation, strictly and legitimately 
for police purposes, does not, in the sense of the Con- 
stitution, necessarily entrench upon any authority 
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which has been confided, expressly or by necessary 
implication, to the national government. The Ken- 
tucky statute under examination manifestly belongs 
to that class of legislation. It is, in the best sense, a 
mere police regulation, deemed essential for the pro- 
tection of the lives and property of citizens. It ex- 
presses in the most solemn form the deliberate judg- 
ment of the State that burning fluids which ignite or 
permanently burn at less than a prescribed tempera- 
ture are unsafe for illuminating purposes. Whether the 
policy thus pursued by the State is wise or unwise, it 
is not the province of the national authorities to de- 
termine. That belongs to each State, under its own 
sense of duty, and in view of the provisions of its own 
Constitution. Its action, in those respects, is beyond 
the corrective power of this court. That the statute 
of 1874 is a police regulation within the meaning of 
the authorities is clear from our decision in United 
States v. Dewitt, 9 Wall. 41. By the internal revenue 
act of March 2, 1867, a penalty was imposed upon any 
person who should mix for sale naphtha and illuminat- 
ing oils, or who should knowingly sell or keep for sale, 
or offer for sale, such mixture, or who should sell or 
offer for sale oil made from petroleum for illuminating 
purposes, inflammable at less temperature or fire test 
than 110 degrees Fahrenheit. We held that to be sim- 
ply a police regulation, relating exclusively to the in- 
ternal trade of the States; although emanating from 
Congress, that it could have by its own force no con- 
stitutional operation within State limits, and was 
without effect, except where the legislative authority 
of Congress excluded, territorially, all State legisla- 
tion, as, for example, in the District of Columbia. 

The Kentucky statute being, then, an ordinary po- 
lice regulation for the government of all engaged in 
the internal commerce of that State, the only remain- 
ing question is, whether, under the operation of the 
Federal Constitution and the laws of Congress, it is 
without effect in all cases where oil, although con- 
demned by the State as unsafe for illuminating pur- 
poses, has been made and prepared for sale in accord- 
ance with a discovery for which letters-patent have 
been granted. We are of opinion that the right con- 
ferred upon the patentee and his assigns to use and 
vend the corporeal thing or article, brought into ex- 
istence by the application of the patented discovery, 
must be exercised in subordination to the police regu- 
lations which the State has established by the statute 
of 1874. It is not to be supposed that Congress in- 
tended to authorize orregulate the sale, within a State, 
of tangible personal property which that State de- 
clares to be unfit and unsafe for use, and by stat- 
ute has prohibited from being sold or offered for 
sale within its limits. It was held by Chief Justice 
Shaw to be a settled principle, “growing out of the 
nature of well-ordered society, that every holder 
of property, however absolute and unqualified may 
be his title, holds it under the implied liability that 
his use of it shall not be injurious to the equal en- 
joyment of others having an equal right to the 
enjoyment of their property, nor injurious to the 
rights of the community.’’ Commonwealth v. Alger, 
7 Cush. 84. 

In recognition of this fundamental principle, we 
have frequently decided that the police power of the 
States was not surrendered when the people of the 
United States conferred upon Congress the general 
power to regulate commerce with foreign nations and 
between the several States. Hence the States may, by 
police regulations, protect their people against the in- 
troduction within their respective limits of infected 
merchandise. ‘A bale of goods upon which the du- 
ties have or have not been paid, laden with infec- 
tion, may be seized under health laws, and if 
it cannot be purged of its poison, may be com- 
mitted to the flames.’’ Gilman v. Philadelphia, 
3 Wall. 730. So may the States, by like regula- 
tions, exclude from their midst not only convicts, 
paupers, idiots, lunatics, and persons likely to become 
a public charge, but animals having contagious dis- 
eases. Ruilroad v. Husen, 95 U.S. 465. This court 
has never hesitated, by the most rigid rules of con- 
struction, to guard the commercial power of Congress 
against encroachment in the form or under the guise 
of State regulations, established for the purpose and 
with the effect of destroying or impairing rights se- 
cured by the Federal Constitution. It has, neverthe- 


less, with marked distinctness and uniformity, recog- 
nized the necessity, growing out of the fundamental 





conditions of civil society, of upholding State police 
regulations enacted in good faith, and which had ap- 
propriate and direct connection with that protection 
to life, health, and property which each State owes to 
its citizens. These considerations, gathered from the 
former decisions of this court, would seem to justify 
the conclusion that the right which the patentee or 
his assignee possesses in the property created by the 
application of a patented discovery must be enjoyed 
subject to the complete and salutary power with which 
the States have never parted, of so defining and regu- 
lating the sale and use of property within their respect- 
ive limits as to afford protection to the many against 
the injurious conduct of the few. The right of prop- 
erty in the physical substance, which is the fruit of the 
discovery, is altogether distinct from the right in the 
discovery itself, just as the property in the instru- 
ments or plate by which copies of a map are multi- 
plied is distinct from the copyright of the map itself. 
14 How. 530; 17 id. 453. The right to sell the Aurora 
oil was not derived from the patent. That right ex- 
isted before the patent, and unless prohibited by valid 
local laws, could have been exercised without the 
graut of letters-patent. The right which the patent 
primarily secures is the exclusive right in the discov- 
ery, which is an incorporeal right, or, in the language 
of Lord Mansfield in Millar v. Taylor, 4 Burr, 2396, “a 
property in notion,’ which “ has no corporeal tangible 
substance.”’ The enjoyment of that incorporeal right 
may be secured and protected by national authority, 
against all hostile State legislation, but the tangible 
property which comes into existence by the applica- 
tion of the discovery is not beyond the control, as to 
its use, of State legislation, simply because the inven- 
tor acquires a monopoly in the discovery. 

An instructive case upon the precise point under 
consideration is Jordan v. The Overseers of Dayton, 4 
Ohio, 295. Jordan was sued, in debt, to recover certain 
penalties for practicing medicine in violation of an 
Ohio statute regulating the practice of physic and 
surgery. His defense rested, in part, upon the 
ground that the medicine administered by him was 
that for which letters-patent had issued to his assignor 
granting to the latter the exclusive right of making, 
constructing, using, and vending to others to be used, 
the medicine in question, which was described in the 
letters-patent as a new and useful improvement, 
and as being a mode of preparing, mixing, compound- 
ing, administering, and using that medicine. The con- 
tention of Jordan was that the State government 
could not restrict or control the beneficial or lucrative 
use of the invention, and that, as assignee of the pa- 
tentee, he was entitled to administer the patented 
medicine without obtaining a license to practice physic 
or surgery as required by the State statute. The Su- 
preme Court of Ohio said: ‘‘ This leads us to consider 
the nature and extent of such rights as accrue from 
letters-patent for useful discoveries. Although the in- 
ventor had, at all times, the right to enjoy the fruits 
of his own ingenuity, in every lawful form of which its 
use was susceptible, yet, before the enactment of the 
statute, he had not: the power of preventing others 
from participating in that enjoyment to the same ex- 
tent with himself; so that, however the world might 
derive benefit from his labors, no profit ensued to him- 
self. The ingenious man was, therefore, led either to 
abandon pursuits of this nature or to conceal his re- 
sults from the world. The end of the statute was to 
encourage useful inventions, and to hold forth, as in- 
ducements to the inventor, the exclusive use of his 
inventions fora limited period. The sole operation of 
the statute is to enable him to prevent others from 
using the products of his labors except with his con- 
sent. But his own right of using is not enlarged or 
affected. There remains in him, asin every other cit- 
izen, the power to manage his property, or give direc- 
tion to his labors, at his pleasure, subject only to the 
paramount claims of society, which requires that his 
enjoyment may be modified by the exigencies of the 
community to which he belongs, and regulated b 
laws which render it subservient to the general wel- 
fare, if held subject to State control. If the State 
should pass a law for the purpose of destroying a right 
created by the Constitution, this court will do its duty, 
but an attempt by the Legislature, in good faith, to 
regulate the conduct of a portion of its citizens, ina 
matter strictly pertaining to its internal economy, we 
cannot but regard asa legitimate exercise of power, 
although such law may sometimes indirectly affect the 
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enjoyment of rights flowing from the Federal govern- 
meut.’’ Some fight is thrown upon the question by 
the case of Vanini, etc., v. Paine, 1 Har. 65. In that 
case it appears that Yates and McIntyre were assignees 
of Vanini, the inventor and patentee of a mode of 
drawinglotteries and making schemes for lotteries on 
the combination and permutation principle. Other 
brokers issued a scheme for drawing a lottery undera 
certain act for the benefit of a school, adopting the 
plan of Vanini’s patent. Yates and McIntyre filed 
their bill for injunction upon the ground, partly, that 
the defendants were proceeding in violation of the pa- 
tent rights secured to Vanini. The Court of Errors 
and Appeals of Delaware said: *‘ At the time Yates & 
McIntyre made contracts for the lottery privileges set 
forth in the bill we had, in force, an act of assembly 
prohibiting lotteries, the preamble of which declares 
that they are pernicious and destructive to frugality 
and industry, and introductive of idleness and immor- 
ality, and against the common good and general wel- 
fare. It, therefore, cannot be admitted that the plain- 
tiffs have a right to use an invention for drawing 
lotteries in this State merely because they have a 
patent for it under the United States. A person might 
with as much propriety claim a right to commit mur- 
der with an instrument because he held a patent for it 
as a new and useful invention.” 

In the case of Liringstonv. Van Ingen, 9 Johns. 581, 
Chancellor Kent said that “the national power will 
be fully satisfied if the property created by patent be, 
for the given time,enjoyed and used exclusively, so fur 
as, under the laws of the several States, the property 
shall be deemed for tuleration. There is no need of 
giving this power any broader construction in order 
to attain the end for which it was granted, which was 
to reward the beneficent efforts of genius, and to en- 
courage the useful arts.’’ That case, so far as it related 
to the validity, under the commercial clause of the 
Constitution, of certain statutes of New York, is not 
now recognized as authority. It is, perhaps, also true 
that the language just quoted was not absolutely nec- 
essary to the decision of that case. But as an expres- 
sion of opinion by an eminent jurist as to the nature 
and extent of the rights secured by the Federal Con- 
stitution to inventors, it is entitled to great weight. 

Without further elaboration, we deem it only neces- 
sary to say that the Kentucky statute does not, in our 
judgment, contravene the provisions of the Federal 
Constitution, or of any statute passed in pursuance 
thereof. Its execution creates no necessary conflict 
with National authority, and interferes with no right 
secured by Federal legislation, to the patentee or his 
assigns. 

We perceive no error in the judgment, and it is af- 
firmed. 
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ACTION FOR FALSE RETURN —PROPERTY IN HANDS 
OF THIRD PERSON: EVIDENCE OF VALUE.— When an 


execution is issued on a judgment inan action for the 
recovery of personal property, commanding the sheriff 
to take the property from the plaintiff, or from any 
person in whose hands it might be, and deliver it to 
the plaintiff, etc., the sheriff is bound, if he finds the 
property in the hands of a third person, to take it and 
deliver it as commanded, unless he can justify his re- 
fusal to do so by showing that such person has a title 
or right of possession superior to that of the party to 
whom he is commanded to deliver it, in which case,he 
may make return according to the fact. So whena 
sheriff returned to such an execution that he could not 
find the property, when in fact he knew it was in the 
possession of a third person, and on the trial he did 
not show or claim that such third person had any title 
or right to it as against the plaintiff, or that he demanded 
or attempted to take it from him, held that his return 
was false. A chattel mortgage upon the property to 
such third person, not executed by the plaintiff, there 
being no allegation in the answer or offer to prove that 
the plaintiff did not own the property, or that the 
mortgagee did own it, held, properly excluded when 
offered in evidence. What a party paid for property 
is some evidence of value. Campbell v. Woodworth, 
20 N. ¥. 499; Wells v. Kelsey, 37 id. 143; Beach v. 
Raritan and Del. Bay R. R. Co., id. 457. Where such 
evidence was given under objection, and it appeared 








a — | 


subsequently on cross-examination that the purchase 
was ten years previously, the defendant, to avail him- 
self of that fact, must renew his objection. The eyi- 
dence being competent when offered is not rendered 
incompetent by subsequent evidence, without a re- 
newal of the objection. Judgment affirmed. Hoff- 
man v. Conner. Opinion by Earl, J. 

(Decided Jan. 28, 1879.] 


APPEAL FROM ORDER STRIKING OUT ANSWER AS 
FRIVOLOUS.—No appeal lies to this court from an order 
striking out an answer as frivolous. Such an order is 
only reviewable on appeal from the judgment. Ap- 
peal dismissed. Commercial Bank of Rochester v. Spen- 
cer. Opinion by Andrews, J 
[Decided Jan. 28, 1879.] 


CRUELTY TO ANIMALS— AUTHORITY TO ARREST: 
EQUITABLE COGNIZANCE.—Under chapter 375 of the 


Laws of 1867, any agent of the American Society for 
the Prevention of Cruelty to Animals, upon being 
designated by the sheriff of any county, may within 
that county arrest persons violating the provisions of 
that act by committing cruelty upon any animal. 
Bergh, the president of the society, being so desig- 
nated by the sheriff of New York, threatened the 
plaintiffs, who were hog butchers, that if they did not 
desist from slaughtering hogs in their accustomed 
manner, he would arrest them and their servants, and 
repeat such course as often as he found them doing so. 
Thereupon they brought a suit for an injunction re- 
straining him andjthe society from so doing, alleging 
that they slaughtered hogs in the ordinary way, using 
no unnecessary cruelty, and that the threatened course 
would break up their business. The defendants took 
issue on the question of cruelty, and averred that 
Bergh’s conduct was legally authorized and was solely 
to enforce the laws of the State. Held, that the case 
was not one of equitable cognizance; that Bergh’s 
action was lawful, and he had a right to make the 
threatened arrest, provided the plaintiffs were guilty 
of cruelty in their business, without first obtaining 
any warrant; the statute was his warrant, and he 
would be protected like any other officer, provided the 
persons arrested were found violating the law. Farrell 
v. Warren, 3 Wend. 253; Burns v. Erben, 40 N. Y. 468; 
Butolph v. Blust, 5 Lans. 84. The question of fact, 
whether the plaintiffs were guilty of such a violation 
could not by such an action as this be drawn to a court 
of equity. Whether a person is guilty of a crime is 
a question forthe determination of acommon-law jury, 
and a court of equity will never enjoin his arrest on a 
criminal charge. His resource, if wrongfully arrested, 
is an action for malicious prosecution or false impris- 
onment. This is not the case of a public officer at- 
tempting to act illegally or without authority in a civil 
matter (People v, Canal Board, 55 N. Y. 390); nor an 
attempt to enforce a void ordinance. Wood v. City of 
Brooklyn, 14 Barb. 425. Judgment affirmed. Davis 
v. Society for the Prevention of Cruelty to Animals and 
ano. Opinion by Earl, J. 

[Decided Dec. 3, 1878.] 

DcUBLE AGENCY — FACT MUST BE RAISED ON TRIAL. 
—Where a broker employed to sell is at the same time 
the broker to buy, the fact of the double agency, if 
unknown to the principals, is a breach of his implied 
contract, and he is not entitled to compensation, even 
where the sale was advantageous to the party from 
whom compensation is claimed. Everhart v. Searle, 
TL Penn. St. 259; Farnsworth v. Hemmer,1 Allen, 494; 
Parker v. McKenna, 10 L. R., Ch. App. 116. The objec- 
tion, however, must be raised on the trial, and proba- 
bly by pleading. 6 Carr. & P. 671; 16 N. Y. 297 


297. It is 
too late to raise it on appeal. So where the issue was 
only as to the employment, the rendition of the ser- 
vices, and their value, and no point was suggested as to 
the double employment, the objection could not after- 
ward be raised. If it had been taken at the trial pos- 
sibly the plaintiff might have brought himself within 
Rowe v. Stevens, 53 N. Y. 631. Judgment affirmed. 
Duryee v. Lester. Opinion by Andrews, J 

[Decided Dec. 10, 1878.] 


DRAFT ON PARTICULAR FUND — PRACTICE : GRANT- 
ING NEW TRIAL.— A draft conditioned to be deducted 


from acertain fund, existing or contingent, is payable 
only out of that fund. Munger v. Shannon, 61 N.Y. 
251. So an order for payment “as per contract ’’ con- 
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fines the direction for payment to the fund becoming 
due by the contract, and is not a direction to pay at 
all hazards. Where there is a dispute upon material 
facts, which may possibly be decided in more than one 
way on another trial, there should be a new trial or- 
dered upon the reversal of a judgment by the General 
Term, and not judgment absolute. loot v. AStna 
Ins. Co., 61 N. Y. 571; Wolsterholme v. Wolsterholme 
File Mfg. Co., 64 id. 272. Although, where there is 
no evidence in the appeal book, the findings of fact 
not excepted to are to be taken as absolutely true for 
the purposes of the appeal, yet the defendant having 
obtained judgment upon the findings, were not called 
upon or perhaps even permitted to except to them, or 
insert the evidence in the case to show that they were 
coutroverted. Judgment reversing judgment for de- 
fendant affirmed, but judgment absolute for plaintiff 
reversed, and new trial ordered. Ehricks v. Demill. 
Opinion by Hand, J. 

{Decided Dec. 3. 1878.] 


JUSTICE’S JUDGMENT— RECITALS: QUESTIONING 
JUDGMENT COLLATERALLY: COSTS: ESTOPPEL.—On a 
trial in a justice’s court the defendant moved for a 
dismissal on the ground that the accounts of the par- 
ties in question exceeded $400; there was no evidence 
of the fact; the motion was granted, and the docket 
recited that it satisfactorily appeared to the justice 
from the proof offered that the accounts exceeded 
$400, but did not in terms award judgment of discon- 
tinuance with costs against plaintiff. Held, that this 
is the necessary consequence of the facts stated. The 
docket is informal, but technical precision in matters 
of form is not required in proceedings in justices’ 
courts, and the rendition of judgment of discontinu- 
ance on the ground stated was established by the 
docket. Hall v. Tuttle, 6 Hill, 38; Stephens v. Santee, 
49 N. Y. 35. Upon the facts recited it was the duty of 
the justice to render judgment of discontinuance 
with costs. The rule that a judgment is not open to 
contradiction collaterally, and that it conclusively 
establishes as between the parties every fact deter- 
mined by it, is applicable to justices’ judgments. Hal- 
lock v. Deming, 69 N. Y. 238. So where the plaintiff 
in the justice’s court afterward brought this action in 
the Supreme Court, held, that he had a right to repose 
upon the decision of the justice, and although he re- 
covered judgment for less than 350, that he was enti- 
tled to costs. Also, held, that the defendant having 
availed himself of the judgment was estopped from 
questioning it. Bailey v. Stone, 41 How. Pr. 349; 
Glackin v. Zeller, 52 Barb. 147; Kirk v. Blashfield, 6 
T. & C. 509. Judgment affirmed. Bradner v. Howard. 
Opinion by Audrews, J. 

[Decided Dec. 10, 1878.] 


LEASE NOT SUBSCRIBED BY LESSOR AND FOR MORE 
THAN A YEAR—ENTRY UNDER, AND HOLDING OVER: 
RELEASE: VARIANCE.— A lease for more than a year 
and not subscribed by the lessor is void. 2 R. 8. 135, 
§§ 6,8. It seems that a parol lease for more than a year, 
not accompanied by entry, is not enforceable. Thomas 
v. Nelson, 69 N. Y. 118. But when the tenant enters, 
the agreement regulates all the terms of the tenancy 
except the duration. Doer. Bell, 5T. R. 471; Cruise’s 
Dig. 284-1. Thelaw then implies a new contract corre- 
sponding with the original agreement, so far as it is 
not in conflict with the statute. People v. Rickert, 
Cowen, 226; Schuyler v. Leggett, 2 id. 660; Greton v. 
Smith, 33 N. Y. 245; Clayton v. Blakey, 8 T.R.3. So 
where the lessees, by a lease subscribed by them and 
not by the lessor, agreed to take the premises for five 
years from May 1, 1870, at the annual rent of $3,500, 
and entered and occupied till August 1, 1872, paying 
rent monthly at the rate fixed by the lease, held, that 
they become tenants from year to year, with the right 
to terminate the lease on the 30th of April in any year, 
on giving due notice. Braythwayte v. Hitchcock, 10 

W. 494. Butif they remained in possession after 
the Ist of May in any year, they could not terminate 
the tenancy untila year from that date. From con- 
tinuance of possession, under a lease fora year, the law 
implies a contract of renewal. Conway v. Stark- 
weather, 1 Den. 113; Schuyler v. Smith, 51 N. Y. 309. 
The same rule applies, where, although the original 
entry is not by virtue of an express letting for one or 
more years, the tenant has occupied and paid rent, and 


= 


the circumstances show that the parties intended a 
yearly tevancy. The monthly payment does not con- 
clusively establish, as against other circumstances, a 
monthly holding. The lessees holding over could not 
by abandonment terminate their liability for the rent 
for the unexpired term. Pugsley v. Akin, Ll N. Y. 494. 
Nor did the plaintiff, by collecting and accepting from 
the defendant's co-tenant, who had succeeded to his 
interest in the business conducted on the premises, a 
part of the rent accruing subsequently to Aug. 1, 1872, 
with knowledge that defendant had ceased to occupy 
the premises, discharge him from liability. Proof of 
that fact was therefore properly rejected. The ques- 
tion of variance cannot be first raised on appeal. Bed- 
ford v. Terhune, 30 N. Y. 453. Judgment affirmed. 
Langhran v. Smith. Opinion by Andrews, J. 
[Decided Nov. 12, 1878.] 





LIFE INSURANCE — LAPSE: AGREEMENT TO, WAIVE: 


The plaintiff's intestate had a life policy in the defend- 
ant’s company; the 28thof February, 1874, was a quar- 
ter day on which he was to pay a premium; thirty 
days grace for such payment was allowed; the policy 
by its terms was void unless payment was made within 
that time; the payment was not made; on the 27th of 
May, 1874, the defendant proposed to the insured that 
if he would pay the two premiums in arrears, and pro- 
duce the certificate of a specified physician, as to his 
state of health, it would revive the policy; on the 
eighth day thereafter he produced such certificate and 
tendered the premiums; the defendant submitted the 
certificate to its medical board who rejected it, but 
for what reason did not appear; the defendant re- 
turned it to the insured, stating only that they rejected 
it because his time to reinstate himself had elapsed, 
and they also refused the premiums; held. that it must 
be presumed that the certificate stated that the health 
of the insured was good; that the insured was entitled 
to a reasonable time to produce it, and did produce it 
within a reasonable time; that the objection taken by 
the company was untenable; that the insured was not 
bound to make tender of the premiums accruing sub- 
sequently; and that he was not bound at once to bring 
his action for an adjudication that the policy was still 
in force. Folliard v. Wallace, 2 Johns. 395; Brooklyn 
v. Brooklyn City R. R., 47 N. Y. 475; Shaw v. Repub- 
lic Life Lus. Co., 69 id. 286; Haynerv. Popular Life 
Insurance Co., id. 435. Day v. Conn. Gen. Life Ins. 
Co., 7 Cent. L. J. 482, distinguished. Judgment 
affirmed. Miesell, adm’x,v. Globe Mutual Life Ins. 
Co. Opinion by Folger, J. 

[Decided Jan. 28, 1878.] 


MecHANIcs’ LIEN— EXTENSION: RIGHTS IN SUR- 
PLUS ON FORECLOSURE.— The plaintiff held a mortgage 


executed February 4, 1873, and then recorded; the 
defendant Goldman had a mechanics’ lien on the same 
premises filed January 2, 1873; the defendant Brown 
had a mortgage on the same premises recorded April 
18, 1873. The plaintiff foreclosed its mortgage, making 
Brown and Goldman parties; the premises were sold 
October 18, 1874, avd a surplus was realized. Brown 
and Goldman contested the question of priority of 
claim upon the surplus, and a report was made March 
7, 1877, rejecting Goldman’s claim, because, first, his 
lien being prior to the mortgage was not extinguished 
by the foreclosure, and second, his lien ceased January 
2, 1876, to which time it had been extended by order of 
the court. eld, first, that the statute which provides 
for the extension of liens by order of the court, and 
that, when not so extended, they shall in all cases cease, 
applies, only to the lien upon the land, and the lien still 
exists as to the surplus when the land has been sold 
and turned into money. No order of continuance is 
necessary after that. Second. The judgment of fore- 
closure did not cut off Goldman’s lien, and he is en- 
titled to first payment out of the surplus. The only 
rights and interests barred by foreclosure are those in 
the equity of redemption, and do not embrace inter- 
ests paramount to the title of both mortgagor and 
mortgagee; 6 Pai. 635; 30 N. Y. 428; 5 Seld. 502; 2 
id. 82;'3 Barb. Ch. 818; Holcomb v. Holcomb, 2 
Barb. 20. The plaintiff may make prior incumbrancers 
parties, but only for the purpose of having the amount 
ascertained and paid out of the proceeds. It also ap- 
pearing that Goldman had served a notice in the fore- 
closure action waiving service of all papers except no- 





tice of sale and application for surplus funds, 
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that this did not amount to a consent to come in sub- 
sequently to plaintiff's mortgage and estop him from 
proceeding against the premises upon his lien, it not 
appearing that the premises were sold clear of his lien. 
Judgment reversed. The Emigrant Industrial Savings 
Bank v. Goldman and ano. Opinion by Church, C.J. 
[Decided Nov. 12, 1878.] 


NEGLIGENCE— MASTER AND SERVANT: INFANT: 
DANGEROUS EMPLOYMENT. — The general duty of an 
employer, who employs a child of tender years to 
work with dangerous machinery, is to instruct and 
caution him with respect to its use, so that he shall be 
apprised of the dangers and risks to which he will be 
exposed and be enabled to avoid them. Bartonshil' 
Coal Co. v. McGuire, 3 Macq. 311; Grizzle v. Frost, 3 
Fost.& Fin 623; Clarke v. Holmes,7 H.& N. 937; Coombs 
v. Bedford Cordage Co., 102 Mass. 572. The plaintiff, 
an infant of the age of 15, was employed by the fore- 
man in defendants’ factory to attend a hat-forming 
machine; his principal duty was to place fur upon a 
revolving apron; there were several machines of this 
sort in the room where he was employed operated by 
steam power by means of gearing, consisting of pul- 
leys, in the center of which was a cup for receiving 
oil; about six weeks after he commenced work the 
plaintiff, while engaged in pouring oil into one of these 
cups, had his arm caught and drawn between cogs, 
and so injured that amputation was necessary; he was 
a boy of ordinary intelligence, but had always lived in 
the country, and was not acquainted with machinery ; 
there was conflicting evidence whether the oiling was 
part of his duty, and whether he had been warned of 
the risk and danger, the plaintiff testifying that he was 
told to watch another boy and do just what he did, 
and that this boy oiled the machines, and so plaintiff 
did so, and that the only warning he received was not 
to “fool with the machines;” the foreman testifying 
that it was no part of his duty to oil; that he was 
placed with the other boy only for instructions as to 
feeding, and several witnesses testifying to cautions 
and instructions. The case was submitted to the jury 
with instructions that if plaintiff was negligent he 
could not recover; that if he understood the danger 
and failed to use what intelligence he had in avoiding 
it, defendant was not liable; that he was bound to 
avoid apparent dangers as if he had been informed of 
them; that they must judge from his age and other 
circumstances how much knowledge and experience 
he had, and that plaintiff could not recover unless the 
defendant knew the risks, and failed to warn the 
plaintiff, nor if they were within the plaintiff's obser- 
vation and knowledge. Held, a proper case for the 
jer” and correctly submitted. ‘There is no rule of 
aw which exacts of a young and inexperienced person 
the exercise of the same judgment as is possessed by 
an adult, and it is not to be assumed as matter of law 
that under new and difficult circumstances a boy will 
understand and appreciate like an older person the 
significance or relation of facts or appearances, or the 
danger to which in a given situation he is exposed. A 
servant knowing the facts may be utterly ignorant of 
the risks. Clarke v. Holmes, supra. The court would 
not have been justified in deciding as matter of law 
that the danger of being caught by the cogs was so 
apparent that even a boy would take notice of it, or 
that the machine could not be deemed danger- 
ous to an uninstructed boy set to feed and oilit. The 
plaintiff had a verdict. Judgment affirmed. Finnerty 
v. Prentice. Opinion by Andrews, J., Hand, Folger, 
and Rapallo, JJ., dissenting, 

[Decided Jan. 21, 1879.] 


NEGLIGENCE — LIABILITY OF TRUSTEES OF UNION 
SCHOOL DISTRICTS : AMENDMENT.—Under Laws of 


1864, chap. 555, authorizing the creation of Union 
school districts, such districts are corporations, and 
are liable and can be sued only as corporations. In 
this respect they differ from ordinary school districts 
which are only quasi corporations, and the trustees of 
which are individually liable for damage arising from 
their neglect, if they had public means at their dispo- 
sal to take precautionary measures against such dam- 
age. When acorporation is created, all incidents are 
tacitly annexed to it. The trustees of a union school 
district are not under the liabilities of ordinary school 
district trustees, but are only the agents of the cor- 
poration. As such they are only liable for the conse- 





quences of negligence in respect to duties with which 
they are charged by the corporation. They are un- 
der no duty to act individually, but only as corpora- 
tors. Therefore, in an action against several persons 
trustees of a union school district, as trustees, for 
damages produced by the negligence of one, a judg- 
ment against all is erroneous, and no judgment 
against the one who is personally negligent can be 
sustained. Hall v. Smith, 2 Bing. 156; Mersey Docks 
Trustees v. Gibbs, 1 TH. L. Cas. 93; MeCarthy ». 
City of Syracuse, 46 N. Y. 194; Bartlett v. Crozier, 
17 Johns. 439; Hover v. Barkhuoof, 44 N. Y. 113; Shep- 
ard v. Lincoln, 17 Wend. 250. The plaintiff was a 
school teacher in the employ of a union school 
district; the floor of the school-house in which 
she was employed was in bad repair to the knowl- 
edge of the defendants; in the floor of a passage- 
way in a room in which she was not generally 
employed, was a hole, over which the cover of a dic- 
tionary was loosely laid; this had come to plaintiff's 
knowledge about three weeks before the accident in 
question, and the defendants had been informed of it, 
and it had been twice ineffectually repaired; on the 
occasion in question the plaintiff, in the discharge of 
her duties, forgetfulof the hole, stepped into it and 
was injured. Held, that this constituted a case of 
negligence on the part of the school district, and that 
the plaintiff was not guilty of contributory negligence 
as matter of law; she had a right to suppose that the 
hole had been properly repaired, and to dismiss it 
from her mind. An amendment striking out the 
names of the defendants and substituting the cor- 
porate name would be improper; this would be nota 
mere change of names, but a change of parties, 
substituting the corporation for individuals. Nor 
would it be proper to strike out the names of all the 
defendants but the one in fault. This would change 
the theory of the action. Judgment reversed. Bassett 
v. Fish and others, Trustees. Opinion by Folger, J. 
[Decided Nov. 26, 1878.] 


PARTNERSHIP—WHEN LOAN OF MONEY CONSTITUTES: 
EVIDENCE.— Where money is loaned by one to be 


used by anotherin his business, and to be repaid at 
all hazards without regard to the profits of that busi- 
ness, the lender is not thereby constituted a partner 
as to third persons. ‘To make the lender such a part- 
ner, the repaymeut of the loan must depend upon the 
profits. Everett v. Coe,5 Denio, 180. So where one 
loaned money for such a purpose, and took a chattel 
mortgage as security, payable absolutely, the fact that 
the borrower promised to turn over to the lender, to 
apply on the mortgage, one-half the profits to be re- 
alized in the business, did not constitute the lender 
a partner in such business. The legal presumption is 
that the receipts were to be applied in payment of the 
borrowed money. Leggett v. Hyde, 58 N. Y. 272, 276, 
distinguished. An unsigned paper, purporting to be 
an agreement between the parties to the loan, and 
drawn up at the time of the negotiation, is admissible 
in evidence as part of the res gesteand to show the un- 
derstanding of the parties. Judgment affirmed. Eager 
v. Crawford. Opinion by Miller, J. 

(Decided Jan. 21, 1879.] 

PLEADING — COUNTER-CLAIM — ANSWER OF USURY : 
WHO MAY PLEAD 1T.— In an action to foreclose a mort- 
gage, an answer, commencing, ‘‘ and for a second and 
further defense,’’ and averring that the defendant was 
the equitable owner in possession of the mortgaged 
premises, that the bond and mortgage were given by 
the mortgagor to secure money borrowed for the 
defendant's benefit and by his negotiation, at an usur- 
ious rate of interest, and demanding that the same be 
adjudged void and be delivered up and cancelled, held, 
not to state a counter-claim,and not to require a reply. 
Where a counter-claim is intended, it should be so ex- 
plicitly stated in the answer. Where it is uncertain 
whether a counter-claim is intended, the pleader will 
be bound by his definition of the matter as a ‘ de- 
fense.”” Bates v. Rosekrans, 4 Abb. (N. S.) 276; 37 N. 
Y. 409; Wright v. Delafield, 25 id. 266; Burke v. 
Thorne, 464 Barb. 363. Under ordinary circumstances 
usury isa substantive defense and not a counter-claim. 
Prouty v. Eaton, 41 Barb. 412. It seems, that one who 
is a vendee in possession of land under a contract to 
purchase, and bound by the contract to pay a mort- 
gage on the premises, is not a borrower eutitled to 
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plead usury. Bissell v. Kellogg, 65 N.Y. 432; Wheelock 
v. Lee, 6 id. 247. The word “borrower” means 
the party who is bound by the original contract to pay 
the loan. Judgment affirmed. Equitable Life Assur- 
ance Society of the United States v. Cuyler. Opinion 
per Curiam. 

[Decided Dec. 20, 1878.] 

PRACTICE— DISCONTINUANCE: DISCRETION: NEW 
TRIAL IN EJECTMENT. — No action .can be validly dis- 
continued without an order to that 'effect. Although 
as a general thing a plaintiff may enter an order of dis- 
continuance upon payment of costs, yet it is within 
the control of thecourt, and will not be suffered if in- 
equitable. An order has been refused where the effect 
would be to bara counter-claim by the statute of limi- 
tations (Van Allen v. Schermerhorn, 14 How. 287); 
and where defendants had been examined as wit- 
nesses, unless the plaintiff would stipulate that the ex- 
amination might be used in any subsequent action. 
Cockle v. Underwood, 3 Duer, 676; Cook v. Beach, 25 
How. 356. The granting or denial of sucha motion is 
discretionary, and will not be reviewed in this court 
unless the discretion has been abused. So where the 
plaintiff had recovered in ejectment against landlord 
and tenant, and been put in possession, and defendant 
had paid costs and asked a new trial under the statute, 
and the plaintiff had asked leave to discontinue, held 
that the denial of his motion would not be reviewed. 
He had got the fruits of his action, and ought not to 
put the defendant to an action to recover them from 
him. Appeal dismissed. Carlton v. Darcy. Opinion 
by Folger, J. 

[Decided Dec. 3, 1878.] 

PRACTICE —MOTION TO VACATE ATTACHMENT : 
NEW PROOFS TO STRENGTHEN ORIGINAL AFFIDAVITS.— 
Under sections 682 and 683 of the new Code, where a 
lienor moves to vacate an attachment on account of 
defects in the original affidavits, basing his motion on 
his own affidavit stating the facts with regard to hisown 
lien and tothe attachment of the plaintiff, such affi- 
davit is not proof letting in ‘* new proofs” on the part 
of the plaintiff. Steuben County Bank v. Alberger, 
18 Alb. L. J. 455. But the objection to the new proofs 
must be taken on the motion. So, where an order 
modifying an attachment recites the reading of all 
the affidavits, including the new ones, without noticing 
any objection, or showing that the plaintiff did not 
assent to the introduction of them, it is too late to 
raise the objection on appeal. Order affirmed. God- 
Srey v. Godfrey. Opinion by Hand, J. 

[Decided Dec. 10, 1878.] 


STATUTE OF FRAUDS— ADAPTATION OF MANUFAC- 
TURED ARTICLE: ACCEPTANCE.—The defendant orally 
agreed to purchase from the plaintiff a marble mantel- 
piece, with its trimmings, to be set up in his home, the 
plaintiff to furnish brick and cement and a workman 
to perform the labor, and defendant to do the other 
work. One of the joints was discolored, and a perfect 
one was to be substituted. The side or wall pieces 
proving too narrow, the plaintiff substituted others 
which he manufactured for the purpose. Held, a 
contract of sale, and not for work,labor and materials. 
The article being in existence substantially, the fact 
that it required some alterations to adapt it to the use 
of the purchaser did not constitute the contract one 
for work and labor merely. Cook v. Millard, 65 N. Y. 
352, 361; Parsons v. Loucks, 48 id. 17; Ferren v. 
O’Hara, 62 Barb. 517; Donovan v. Wilson, 26 id. 
138, distinguished; Downs v. Ross, 23 Wend. 270; 
Smith v. Cent. R. R. Co., 4 Keyes, 180, cited; Mead v. 
Case, 33 Barb. 202, distinguished and doubted. Where 
an article is sold in solido, and as a complete thing, 
the mere circumstance that something remains to be 
done to render it entirely perfect, or to attach it to its 
proper place in a building, will not take the case out 
of the statute. The finishing of a machine and at- 
taching the same to the freehold for the purpose of 
improvement, rests on a different principle. The 
mantel-piece was completely put up in defendant’s 
house, he being present, and after the work was done, 
making some groundless complaints aud objections, 
and stating that he should not accept it; he built fires 
in the grate and used it continuously afterward. Held, 
an acceptance of the work and the article. Also, held, 
that where the facts of acceptance are uncontroverted, 





the question becomes one of law. The article having 
been suffered by defendant to become a part of his 
real estate without objection, he is estopped from al- 
leging the invalidity of the contract of sale. The 
vendor could not reclaim the article. An actual ac- 
ceptance establishes a valid contract. Shindler v. 
Houston, 1 Comst. 261; Stone v. Browning, 68 N. Y. 
598; S. C., 51 id. 211; Caulkins v. Hellman, 47 id. 449. 
Judgment reversed. Fitzsimmons v. Woodruff. Opin- 
ion by Miller, J. 

(Decided Noy. 12, 1878.] 


UNDERTAKING ON APPEAL — ASSESSMENT OF DAM- 
AGES ON UNDERTAKING FOR INJUNCTION.— The plain- 
tiff having sued for an injunction and given the under- 
taking required by law, and having been defeated at 
Special Term.and having appealed to the General Term, 
giving the proper security, the defendant cannot have 
an order of reference to assess the damages under the 
original undertaking until the decision of the appeal. 
There is no final determination. Palmer v. Foley, 71 
N. Y. 106. Cases might arise where it would be the 
duty of the court to order such reference, but such is 
not the general rule. Order affirmed. Musgrave v. 
Sherwood. Opinion per Curiam. ‘ 
[Decided Feb. 11, 1879.] 


——__——___——_ 


STATES SUPREME COURT 
ABSTRACT. 

PUBLIC ADMINISTRATION: JURISDICTION OF ADMIN- 
ISTRATOR.— In an action upon a policy of life insur- 
ance brought by the public administrator of St. Louis, 
Mo., it appeared that Berton, the deceased, upon 
whose life the policy was issued, and upon whose es- 
tate the plaintiff claimed to administer, was at the 
date of the policy and at his death a resident and citi- 
zen of Wisconsin; that he died in that State, and had 
not at any time resided in Missouri, nor had he any 
money, property, papers or estate in that State; that 
the policy was found among his papers in Wisconsin, 
and that administration upon his estate was granted 
in the latter State. The statute of Missouri made it 
‘the duty of the public administrator to take into 
his charge and custody the estates of all deceased per- 
sons in his county, in the following instances: First, 
when a stranger dies intestate in the county, without 
relatives, or dies leaving a will, and the executor 
named is absent, or fails to qualify; Second, when per- 
sons die intestate, without any known heirs; Third, 
when persons unknown die, or are found dead, in the 
county; Fourth, when money, property, papers, or 
other estate are left in a situation exposed to loss or 
damage, and no other person administers on the same; 
Fifth, when any estate of any person who dies intes- 
tate therein or elsewhere, is left in the county liable 
to be injured, wasted, or lost, when said intestate does 
not leave a known husband, widow, or heir in this 
State; Sixth, when from any good cause, said court 
shall order him to take possession of any estate to 

revent its being injured, wasted, purloined, or lost.” 

deld, that the plaintiff had no authority as public ad- 
ministrator in the premises. ‘No judgment rendered 
in this action, upon the merits, could protect the com- 
pany against a future suit by the proper representa- 
tives of Berton’s estate. This would not be the case 
if Lewis’ claim to administer that estate had any 
sound foundation upon which to rest. It was not the 
purpose of the statute to authorize a suit by a public 
administrator in Missouri against a foreign corpora- 
tion doing business there, upon a contract, not made 
or to be executed in that State, with a citizen of an- 
other State who neither resided, nor died, nor left any 
estate in Missouri. Without discussing the validity 
of any local statute framed for such purposes as are 
imputed, by this action, to the Missouri statute of 
1868, it is sufficient to say that*the present case is not 
within that statute, according to any reasonable inter- 
pretation of its provisions.” Held, also, that the de- 
fense was not a questioning of the authority of the 
public administrator in a collateral proceeding. ‘The 
company does not ask the revocation of Lewis’ letters 
of administration. Its answer does not dispute the 
validity of his appointment as public administrator of 
St. Louis county. Recognizing his right to perform 
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all the functions which, by the laws of Missouri, per- 
tain to that office, the company, in view of the facts 
we have stated, simply denies that Lewis had any au- 
thority, under the statutes of that State or by virtue 
of his appointment as such administrator, to take 
charge of the particular estate in question or assert 
any claim arising out of the alleged contract of insur- 
ance. If the mere assumption by Lewis of authority 
to that extent was sufficient prima facie to maintain 
this action—a proposition which it is unnecessary to 
discuss—the conceded and established facts show an 
entire absence of any such authority and prove that 
the company was not bound to litigate with him in 
any court whatever its liability upon the policy sued 
on. The company only sought to restrict him to the 
discharge of his legitimate duties, and prevent him 
from intermeddling in matters which did not concern 
him as publicadministrator."’ Union Mutual Life Ins. 
Co., plaintiff in error, v. Lewis. Opinion by Harlan, J. 


TAXATION — EXEMPTION FROM — REPEAL OF EXEMP- 
TION ACT.— The Legislature of the District of Colum- 
bia enacted that ‘‘all property, real and personal, which 
may hereafter be actually employed within the limits 
of the District of Columbia for manufacturing pur- 
poses, shall be exempt from all general taxes for a 
period of ten years from the date of this act going into 
effect; Provided, that the value of the property so em- 
ployed for manufacturing purposes shall not be less 
than $5,000.’’ Congress afterward passed an act provid- 
ing as follows: “That for the support of the govern- 
ment of the District of Columbia, and maintaining the 
credit thereof, for the fiscal year ending June thirtieth, 
eighteen hundred and seventy-five, there shall be lev- 
ied on all real estate in said district, except that be- 
longing to the United States and to the District of Co- 
lumbia, and that used for educational and charitable 
purposes, the following taxes, namely.’’ Under this 
act plaintiff's property was assessed and he asks for an 
injunction to restrain the collection of the tax, on the 
ground that his said property is exempt under the act of 
the District. eld, that the said actof the District did 
not create a contract in the sense that it could not be 
repealed. It has been frequently held that the in 
corporation of a company by special charter, with the 
exemption of its lands or property from taxation for- 
ever or during its charter, and the acceptance of the 
charter, creates a contract which will insure an ex- 
emption from taxation during the period specified. 
But the present case does not come within that rule. 
This is a bounty law, which is good as long as it re- 
mains unrepealed, but there is no pledge that it shall 
not be repealed at any time. Salt Co. v. East Saginaw, 
13 Wall. 373. That while it is true as a legal proposi- 
tion that a second law on the same subject does not 
repeal a former one, without a repealing clause or 
negative words, unless so clearly repugnant as to im- 
ply a negative; yet it was evident from the act 
that Congress intended to establish a new system for 
the district and that the act of the District exempting 
such property as plaintiff's must be held to be repealed. 
Welch v, Cook. Opinion by Hunt, J. 


—_—__¢@____.. 


GENERAL TERM ABSTRACT. 


New York Common PLeEAs. 


(Opinions filed February 3, 1879.) 


APPEAL — LEAVE TO APPEAL TO COURT OF AP- 
PEALS.— The abstract of the decision in this case 
appeared in the JourNAL on December 14, 1878, vol. 18, 
p. 476. A motion is now made for leave to take the 
case to the Court of Appeals, it having originated in 
the Marine Court of the city of New York. The 
respondent was the sheriff of the city and county of 
New York when the cause of action arose. There is 
no reason stated in the moving papers except that the 
respondent desired to take the case to the Court of 
Appeals. Held, thatif the law were new, doubtful or 
unsettled, the court would comply with his request, as 
he is a public officer; but as it is shown by the opinion 
delivered and the authorities cited therein that the 
law is well settled and that the respondent does not 
cite in his points on this motion a single case in this 








State or elsewhere in conflict with the authorities on 
which the decision was founded, the motion must be 
denied. Deutsch v. Reilly. Opinion by Daly, C. J, 


ACCOUNTING OF ASSIGNEE — COMPOSITION DEED.— 
An assigument for the benefit of creditors was made 
from Horsfall to Hesse, and subsequently he obtained 
from his creditors a composition deed at 25 per cent. 
The deed provided that upon such payment the assignee 
might re-assign to the assignor and an order be entered 
without notice that the assignee be discharged and hig 
bond cancelled. This was accordingly done ’and an 
order entered. Camp, a creditor, who, though he had 
signed the composition deed, was not a party to the 
verbal agreement between Horsfall and Hesse that no 
public accounting be had, made a motion to set aside 
the order discharging the assignee, which was granted. 
The assignee and his surety appealed. Held, that the 
only mode iu which the court had power to discharge 
the assignee was in a proceeding for an accounting, 
and that the order was unauthorized by law, and that 
although Camp had released every claim he had 
against the estate in the composition deed, still his 
interest was such as gave him the right to proceed in 
this matter. Inre assignment of Horsfall to Hesse. 
Coneurring opinions by Daly, C. J., and J. F. Daly, J. 
Dissenting opinion by Van Brunt, J. 


JURISDICTION ON APPEAL FROM MARINE COURT.— 
The abstract of the decision of this case appears in 
the JouURNAL on December 21, 1878, vol. 18, p. 498. A 
motion is now made for are-argument or for other re- 
lief. Held, that as the papers upon the appeal show 
that the General Term of the Marine Court may have 
reversed the judgment of the trial term for errors of 
fact and not for an error of law, no re-argument of 
this appeal can possibly be necessary, as this court can- 
not consider the appeal upon the merits. That the 
practice in the Court of Appeals in similar cases is 
that appeals must be dismissed where it appears by 
the return that questions of fact were legitimately 
before the General Term, and that the evidence were 
such that the court may have reversed the judgment 
on the facts. That the judgment in this case should 
not have been affirmed, but the appeal should be dis- 
missed and the plaintiff remitted to his new trial. 
McEteere v. Litile. Opinion by Van Brunt, J. 


RE-ARGUMENT — MOTION FOR A RE-ARGUMENT: 
WHAT MUST BE SHOWN.—The affidavits of respondent’s 
attorney averred that it appears by the decision of 
Judge Van Hoesen at the General Term that the judg- 
ment reversed might be so modified as to conform to 
that decision, and thus a new trial of the action would 
be avoided, and therefore asked that a re-argument be 
ordered. Held, that in all applications of this kind 
the moving papers must show that some important 
question has been overlooked, or that the decision is 
inconsistent with some statute orin conflict with some 
controlling decision to which the attention of the court 
was not drawn. 32N. Y. 702. Rule 13 of N. Y. Com- 
mon Pleas. Application denied. Gilhooley v. Hart. 
Opinion by Larremore, J 


| 


NOTES OF RECENT DECISIONS. 


ACTION —FOR BREACH OF CONTRACT! WHEN AC- 
cRUES.—If a vendor who contracts to deliver cotton at 
a future day certain, receives payment of the price 
and before the day appointed disables himself from 
complying with his contract, the purchaser may treat 
the contract as rescinded and sue presently for the 
money paid out; and an attachment on such a debt 
would not be premature, though commenced before 
the time fixed for the delivery of the cotton; but 
where there is no proof of a breach of the con- 
tract, other than failure to deliver on the appointed 
day, an attachment sued out before that time is pre- 
maturely brought, and cannot be maintained. Ala- 
bama Sup. Ct., Dec., 1878. Russell v. Gregory, admr. 
Opinion by Brickell, C. J. 


IGNORANCE OF FACT— WHEN DOES NOT EXCUSE.— 
The person selling wine and beer is bound to know 
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the law at his peril, and also whether the persons to 
whom he sells are within the prohibited classes. Ig- 
norance of such facts will not excuse in police regula- 
tions, etc. Lowa Sup. Ct., Dec., 1878. Dudley v. San- 
thine. Opinion by Rothrock, C. J. 


LANDLORD AND TENANT—DISTRESS FOR RENT: 
PROPERTY OF PRINCIPAL IN HANDS OF AGENT.— 


Goods intrusted to an agent to be sold on commission, 
and found on the demised premises, are not subject 
tu the distress of the landlord for rent due by such 
agent. The rule of the common law, that the goods 
of a stranger on demised premises are subject to dis- 
tress of the landlord, bas yielded and must continue to 
give way to the growing necessities of trade and busi- 
ness. The principle covering these cases during the 
tenancy, except when the goods are in the custody of 
the law, is this: when the tenant in the course of his 
business is necessarily put in possession of the prop- 
erty of those with whom he deals, or of those who 
employ him, such property, although on demised 
premises, is not liable to distress for rent due thereon 
from the tenant. Pennsylvania Sup. Ct ., Nov., 1878. 
Howe Machine Co. v. Sloan. Opinion by Sharswood, J. 


PARTNERSHIP — WHAT CONSTITUTES AS TO LAND: 
DISSOLUTION: ACCOUNTING: WITNESS. —In general, 
neither writing nor any other particular form is essen- 
tial to the formation of a trading or laboring partner- 
ship, and like other contracts, it may be implied from 
conduct and circumstances, if sufficient and expressive 
enough to convince the mind of the intent and assent 
of the parties to form that relation. It may be that un- 
der the statute of frauds, a partnership for the purchase 
and sale of lands as a business, is required to be in 
writing; but whether this be so or not, where part- 
ners, as an incident to their business, purchase and 
hold lands and pay for them with partnership funds, 
equity will treat such lands as movable partnership 
property, whenever necessary for payment of debts, 
or the settlement of accounts between the partners. 
Where the partnership affairs are unsettled on a disso- 
lution, and one partner, by written agreement with 
the other, leaves the partnership assets with him to 
dispose of whenever he can do so at a fair price, a con- 
tinuing trust is thereby created, and the bar of the 
statute of limitations will not begin to run against the 
right to an account of the partnership dealings, so 
long as the parties to whom the assets were delivered 
acts under the trusts, or admits that it is still contin- 
uing. A former partner seeking an account and set- 
tlementof the partnership dealings against the admin- 
istrator of a deceased partner in such case is nota 
competent witness in his own behalf, to prove any 
transaction by or statement with deceased, unless first 
called to testify thereto by the opposite party; and the 
fact that he was interrogated by the defendant as to 
the other matter does not vary the rule. Alabama Sup. 
Ct., Dec., 1878. Cansler v. Wharton. Opinion by 
Stone, J. 

Sa eens 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tuesday, 
February 18, 1879. 


Judgment affirmed with costs —Kenyon v. The New 
York Centrat and Hudson River Railroad Company ; 
Craig v. Swinerton; Payne, rec’r, v. Jones; Caylus v. 
The New York, Kingston and Syracuse Railroad Com- 
pany; The People ex rel. Skuhan v. The Board of Police 
Commissioners of New York. —— Judgment of Gen- 
eral Term affirmed with costs— The People v. Crapo. 
—— Judgment reversed and new trial granted, costs 
to abide event — Rohrschneider vy. The Knickerbocker 
Life Insurance Company; Verplanck rec’r, v. Van 
Buren; Meeker, adm'r, v. Wright ; Nickerson v. Ruger ; 
Cohn v. Goldman.——Judgment reversed and _ venire 
de novo — Lambert v. The People; Case v. The People. 
Order of General Term reversed and judgment of 
Special Term affirmed, with costs to the appellant as 
against respondent— Van Tassell v. Purdy. —— Re- 
argument ordered, on same papers, and such addi- 
tional points as counse] may file with the clerk of this 
court within ten days therefrom —Genet v. The Mayor, 





ek., of New York. 





NEW BOOKS AND NEW EDITIONS. 
Coo.tey’s LAw oF Torts. 
A Treatise on the Law of Torts or the wrongs which arise in- 


dependent of Contract. By Thomas M. Cooley, LL. D. 
Chicago: Callaghan & Company. 1879 


lew distinguished name of the author of this work 
is a guarantee that it is executed faithfully and in- 
telligently. But having given it a considerate exam- 
ination, we are able to say that it is of remarkable com- 
prehensiveness and usefulness. The author states in 
the preface that it has been written quite as much for 
students as for practitioners, and yet, we think, it will 
prove equally useful to both. The twenty-two chap- 
ters into which it is divided are entitled as follows: 
the general nature of legal wrongs; general classifica- 
tion of legal rights; civil injuries, their elements and 
the remedies for their commission; the parties who 
may be held responsible for torts; wrongs in which 
two or more persons participate; wrongs affecting 
personal security; the wrongs of slander and libel; 
injuries to family rights; wrongs in respect to civil 
and political rights; invasion of rights in real prop- 
erty; injuries by animals; injuries to incorporeal 
rights; neglects of official duty; immunity of judicial 
officers from private suits; wrongs in respect to per- 
sonal property ; frauds or wrongs accomplished by de- 
ception; wrongs in confidential relations; responsi- 
bility of the master for wrongs done or suffered by 
persons in his employment; nuisances; wrongs from 
non-performance of conventional and statutory du- 
ties; the general principles governing redress for neg- 
ligence; the place of evil motive in the law of torts. 
The arrangement is methodical and scientific. It will 
be seen that the scope of the work embraces a vast 
body of law—the tortious aspects of the subjects of 
a dozen elaborate existing treatises, some of which 
have no other side than the tortious, as, for example, 
slander and libel. To give an idea of the treatment: 
under ‘‘injuries to incorporeal rights,’’ we have the 
subjects of patents, copyrights, private letters, trade- 
marks, good will, common easements, party walls; 
while under ‘‘ conventional and statutory duties,’ we 
have bailments generally, innkeepers, common car- 
riers, telegraph companies, skilled workmen, profes- 
sional and voluntary services. So masterly is the gen- 
eralization that all the principles are sufficiently stated 
in the text, while for exemplification we are referred 
to foot notes in double columns on every page. As an 
example of the author’s felicity of statement and 
philosophical treatment of a large subject, we would 
refer the reader to the opening pages of the chapter 
on judicial immunity. As an example of neat ex- 
pression we quote the following on malice: “‘The un- 
intended blow, though negligent, is excused, when 
the blow, meant for an affront, though no heavier, is 
justly punished with heavy damages.” At the close 
of the chapter on master and servant, also, we find 
the doctrine thus summarized: ‘‘The rule that the 
master is responsible to persons who are injured by the 
negligence of those in his service, is subject to this gen- 
eral exception, that he is not responsible to one person 
in his employ for an injury occasioned by the negligence 
of another in the same service, unless generally or 
in respect of the particular duty then resting upon the 
negligent employee, the latter so far occupied the posi- 
tion of his principal as to render the principal charge- 
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able for his negligence as fox * personal fault; which 
io perhaps as complete 9 sammary as the subject is 
capable of. On ths subjevt of nuisance there is a very 
complete monograph of sume 60 pages; on deception, 
of 35 pages; on slander ana libel, of 31 pages, and so 
on. The su-arrangement cf any particular subject 
is most exceilent; for instaace, under deception, we 
find as sub-headz, fraud, actual or constructive; bur- 
den of proof to show fraud; what is not deception; 
what is deception; when silence is fraudulent; mat- 
ters of opinion; matters of law; promises, when 
fraudulent; duty of self-protection; representations 
which disarm vigilance; representations as to title; 
who may rely upon representations; frauds upon the 
public; materiality of representations; deceiving 
third persons; knowledge by wrong-doer of the fal- 
sity, whether important; false warranties; choice of 
remedies in case of fraud; representations must have 
been acted on; rescinding contract for fraud; affirm- 
ing fraudulent contract; indirect suppression of 
fraud; duress, wrongs by means of. Here is every 
thing .that the practitioner needs to know about 
fraud, and so arranged that he can find it without loss 
of time or patience. The superior arrangement alone 
would make this work invaluable to the profession. 
Asa matter of course it is almost impossible to cite 
all the illustrative cases, and yet the table of cases 
cited covers 75 closely printed pages in double col- 
umns. A few noticeable omissions only have struck 
ourattention; as, for example, Lange v. Benedict, 18 
Alb. Law Jour. 11, in the chapter on judicial immu- 
nity, which will prove the leading case in this country. 
The work contains 694 pages of text, beside the table 
of cases cited, and an index of 60 pages, and is very 
handsomely printed. 


——_»—_———_ 

NOTES. 
MONG bills introduced ‘during the week into the 
Legislature of this State, we note the following of 
particular interest to our profession: To amend sec- 
tion 829 of the Code by adding the following: ‘‘ And 
except in cases where a new trial has been granted, or 
a second trial is had for any reason, and either party 
thereto shall have died in the meantime and the 
action survives, then, upon such new or second trial 
or hearing, the testimony of either party to said action, 
as giveu on the former trial, may be read in evidence, 
with the same effect as if said party was then present 
and examined orally;’’ to allow to justices of the 
peace one dollar a day for each day actually engaged 
in the trial of' a civil action after the first day; to per- 
mit parties in any action for divorce to testify in their 
own kehalf the same as any other witness, not, how- 
ever, disclosing confidential communications without 
consent; and to grant to widows administration on 
their deceased husband's estates, with guardianship 
and an absolute third of the personalty in every case 
— Mrs. Stow’s bill, on which we commented last 
week under the title of ‘Probate Confiscation.” 
Since writing the above we learn that Mrs. Stow’s 

bill was defeated in the Senate. 


The California Legal Record is responsible for the 
following regarding a Chinaman’s understanding of 
the nature of theoath: ‘‘ Being asked by the judge 











through an interpreter if he understood the nature of 
an oath, and replying in the affirmative, he was asked 
to explain, upon which he said: ‘Judge, suppose me 
talk a lie now, bye and bye me die and go to h—l, Jesus 
Christ make me heap of trouble.’ This was considered 
satisfactory and he gave his testimony.” 


Sir James Stephen, the newly appointed Judge of 
the Exchequer Division, in delivering his farewell lec- 
ture as professor of the common law in the Inner 
Temple, said: ‘I remember hearing in the Middle 
Temple Hall, some years ago, the present Lord Chief 
Justice of England make a speech in honor of M. 
Berryer, who did us the honor to accept a dinner from 
the bar of England; and he spoke on that memorable 
occasion of the way in which the advocate should re- 
gard himself—as, indeed, having to fight for his client, 
but as having to fight for him with the sword of the 
soldier, not with the dagger of the assassin. And I 
say to you that you will find there is no road to any 
success worth having in this profession, whether you 
practice it here by the Thames or whether you practice 
it 10,000 miles off by the Ganges—that there is no road 
to any real permanent success in it, to any real dis- 
tinction, to any thing on which an honorable man 
could look with satisfaction, except the plain road of 
telling the truth and not fearing the face of man. If 
you adopt that view, if you act upon that principle, if 
you follow the example which you will find in rich 
profusion, I am happy to say in every branch of this 
profession the leading principle, you will do well, you 
will act and live like men and like gentlemen. If you 
do not, why then all I can say is that, whatever else 
you may get, you will not get your own self-respect or 
that of any other honest man. These, gentlemen, 
are the last words which I shall have to speak to you 
from this place. I can only hope that each of you and 
any of you that follow out this profession will have a 
great many words to speak to me in other places, on 
which occasion I can assure you it will give me very 
great pleasure to see you again.” 


SECURITY ON APPEAL TO COUNTY COURT. —In the 
case of Scarborough v. Dady & Fell, in the St. Lawrence 
County Court, Judge Russell held at the December 
Term, following Kuntz v. Licht, 8 Hun, 14; Souther- 
land v. Phillips, 7 id. 18, and more especially Roberts 
v. David, 12 id. 394, that section 1303 of the Code of 
Civil Procedure does not apply to appeals from a jus- 
tice’s court to the County Court, and that as sections 
173, 327 and 328 of the Code of Procedure are repealed, 
the County Court has not power, where the respond- 
ent has waived nothing by a general appearance, 
to relieve an appellant who has omitted for more than 
twenty days after judgment, where the appeal is fora 
new trial in the County Court, to file a proper under- 
taking; and accordingly where respondent’s attorney 
served notice of motion to dismiss the appeal for want 
of a proper undertaking, and the appellant at once 
filed a proper undertaking, the court refused to permit 
the undertaking to stand nunc pro tunc and dismissed 
the appeal absolutely with costs of motion to the re- 
spondent, 

L. C. Lang, attorney for respondent; C. A. Boynton, 
attorney for appellant. 
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CURRENT TOPICS. 


HERE may perhaps reasonably be two opinions 
upon the propriety of disqualifying our judges 
from service at the age of seventy. Opinions vary on 
this subject from time totime. Under our old Con- 
stitution, Chancellor Kent was disqualified at the age 
of sixty. Owing to physical infirmities, many men 
at either of these ages are illy fitted to sustain the 
judicial burden, while on the other hand, many do 
the most excellent work of their lives after the 
higher of these limits. It would seem that, whether 
the present limitation is preserved or not, a retiring 
pension of the full salary should be granted to 
judges who retire at seventy, after having served 
ten years, as is the rule in regard to the judges of 
the Federal courts. The judges are certainly the 
most useful citizens in the community, and the 
community can well afford to guarantee to them an 
old age of ease after they have worn themselves out 
in the public service, and from the circumstances 
of their position have found opportunity to accumu- 
late but little property. The pension is just to all, 
and to those who should be no longer fit for the dis- 
charge of their duties at seventy, it would prove an 
inducement to retire. 


A bill has been introduced into our Legislature 
providing that our General Term calendar practice 
shall be conformed to that of the Court of Appeals, 
except that the number of causes on each day’s cal- 
endar may reach twenty. The refusal of the Gen- 
eral Term in this district to make a day calendar 
has been the source of great inconvenience and dis- 
satisfaction to the bar. With a calendar as large 
as that of the Court of Appeals, there is no reason 
why there should not be a day calendar, We hope 
the measure will prevail. 


The Court of Appeals have granted new trials in 
the cases of the life insurance officers, Case and 
Lambert, convicted of perjury. These convictions 
were received with great satisfaction by a swindled 
community, and we cannot help sharing the public 
regret that such error was discovered as to render 
a reversal necessary. In such cases, however, the 
trial courts are quite apt to overstrain the rules of 
law against the prisoner, as the trial court did for 
example in the Tweed case. It is to be hoped, how- 


ever, that the public disappointment will not inspire 
a like attack upon the integrity of the appellate 
Vou, 19,— No, 9 





court. It is much more important that legal rules 
should be observed, than that any particular crimi- 
nal should be punished, and if an offense has been 
committed for which the law has failed to prescribe 
any punishment, the remedy for the future must be 
sought in the Legislature, not in the courts. The 
grounds of reversal in the Lambert case were, first, 
that the affidavit in question was wholly on infor- 
mation and belief; second, the admission of evi- 
dence of statements made by a third person not in 
the defendant’s presence; and third, the exclusion 
of evidence that the affidavit was made in New 
York before a notary residing in New Jersey; while 
in the other case, it is held that a verdict of acquittal 
should have been directed for the reason that Case 
never made oath to the affidavit. 


For some years about 1812, our British brethren 
made several vain attempts to capture “Old Iron- 
sides,” our famous frigate ‘ Constitution.”” Now they 
have recently been at it again with the like result. 
The old vessel—concerning the identity of which, 
however, there may be properly as much doubt as of 
that of the boy’s jack knife, which had had new blades 
and new handles-—being in use as a school ship, ran 
ashore off Dorset, and some British citizens helped 
her off. Subsequently they applied to Sir R. Philli- 
more to arrest her for those salvage services, but he 
held that, it being a war frigate of the United States 
Navy, and having on board a cargo for national 
purposes, it was not amenable to the civil 
jurisdiction of that country. He had previously 
doubted the same point (L. R., 4 Adm. 93), and 
Lord Stowell had declined to pronounce an opinion, 
in The Prins Fredrik, 2 Dods, 451. The doctrine 
was laid down in The Exchange, 7 Cranch, 135, by 
Chief Justice Marshall, and the same view was 
taken in the Jndependencia, 7 Wheat. 283. In the 
case of the Charkieh, L. R., 8 Q. B. 200, Justice Black- 
burn found a very sensible reason for the same 
ruling, namely, “otherwise wars might be brought 
on between two countries.” If the court had held 
the other way, Oliver Wendell Holmes would have 
been inspired with a new ode, like the old one 
which he pronounced against the proposition many 
years ago to break up the old ship. Think of “ Old 
Ironsides”” being imprisoned for debt! 


The national sensibilities are also in risk of being 
shocked by a late adjudication in Virginia. A son 
of the late General Lee brought ejectment in the 
Federal court for the recovery of his patrimonial 
estate, commonly known as the Arlington estate, 
which was sold under tax proceedings on behalf of 
the government in 1863, and a portion of which 
has long been occupied as a cemetery for Union 
soldiers who died in the civil war. The decision 
of the trial court was in favor of the claimant, and 
if this should be upheld on appeal, it would give 
over the cemetery, where 15,000 of the Union sol- 
diers are buried, into the hands of the plaintiff. 
It is understood, however, that the plaintiff expresses 
@ willingness to relinquish his right to that, or any 
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other portion of the estate, for an adequate com- 
pensation, should he eventually recover. It is to be 
hoped that this will be effected. As to the rest of 
the estate public sympathy ought not to be so much 
roused, for the proceedings under which the gov- 
ernment acquired it smack very strongly of an 
attainder for treason. 


The late lamented Commodore Fisk, when ap- 
pealed to for a subscription to aid in rebuilding the 
fence around a burying ground in his native town, 
declined to contribute, alleging that a fence around 
a burying ground was the most useless thing in the 
world—those who were in couldn't get out, and those 
who were out didn’t want to get in. The reverse of 
this seems to be the rule in our favored country at 
present. The Chinese want to get in, and the Afri- 
cans want to getout. With the policy of restricting 
or prohibiting Chinese immigration, we have nothing 
to do as lawyers, but we have been very much inter- 
ested in reading the Senate debates upon the legal 
aspect of the question. Whether Congress may 
abrogate a treaty by the passage of an act without 
notice to the other contracting power, has been dis- 
cussed in the Federal courts. In the Cherokee 
Tobacco case, 11 Wallace, 616, it is declared that “a 
treaty may supersede a prior act of Congress, and 
an act of Congress may supersede a prior treaty.” 
At all events, Congress has done it in this instance, 
and we shall undoubtedly soon find that ‘‘two can 
play at that game.” when the Celestial Empire is 
closed to American industry. 


The student of constitutional law will also find 
entertainment in the Senate debates over Mr. 
Edmunds’ resolutions for the enforcement of the 
thirteenth, fourteenth and fifteenth amendments to 
the Federal Constitution, which abolish slavery, 
declare all persons born or naturalized in the United 
States to be citizens, prohibit all State laws denying 
or abridging their privileges or immunities as such, 
and secure the right to vote without regard to race, 
color, or previous condition of servitude. One of 
the most instructive of these speeches is that of 
Senator Morgan, who learnedly reviews the doctrine 
of State rights from the legal stand point. (Cong. 
Record, Feb. 2.) 


The newspapers have now got arich morsel in the 
fact that Surrogate Calvin ‘‘ rebuked” Mr. Lord for 
his cross-examination of Dr. Van Buren in the Van- 
derbilt will case a few days ago. The witness is 
probably an eminently respectable gentleman, cer- 
tainly a medical expert of considerable reputation. 
Commodore Vanderbilt was undoubtedly a respecta- 
ble gentleman, certainly a man of vast wealth and 
social power. But these circumstances afford no 


conclusive presumption that the testator may not 
have been the victim of deceit, undue influence, 
or mental hallucination, nor that the witness is a 
person of immaculate private conduct, or above the 
reach of pecuniary influence. Mr. Lord is a gentle- 
man of good repute in his profession, and if, as he 
claims, he had information leading him to suspect 





the witness of improper conduct or bias, it was 
certainly his privilege to probe him concerning it, 
and the Surrogate was not justified in assuming that 
his purpose was to “slander” the witness. A good 
many highly respectable men have come to grief in 
these latter days, and we hope that neither respecta- 
bility nor wealth are to bar a counsel from the dis- 
charge of his professional duty. There may be 
nothing in this contest of the Vanderbilt will; we 
know nothing, and care less concerning its merits; 
but there is too much impatience with it, both in 
court and out of court. Let it not be suspected 
that Providence is on the side of the heavy money- 
bags, as he is said to be on that of the heavy bat- 
talions. One of the newspapers says the Surrogate 
‘sat down on” Mr. Lord. We think that is a cor- 
rect description of the performance. 


It seems to be pretty difficult to draw a law that 
cannot be construed to mean what it was not intended 
to mean. We had supposed that the thirteenth 
amendment to the Federal Constitution had abso- 
lutely abolished slavery, but it depends somewhat on 
acomma., ‘‘ Neither slavery nor involuntary servi- 
tude, except as a punishment for crime, * * * 
shall exist,” etc. Ina recent debate in the United 
States Senate, Senator Morgan contended that a citi- 
zen might still be sold into slavery as a punishment 
for crime. If the comma stands as above, he is 
right as to the mere question of construction. But 
we guess that was not the intention, and it is really 
quite absurd to have the liberty of a citizen depend 
upon the placing of a comma. 

eonnsmnilipecianins 


NOTES OF CASES. 





N Craig v. Trustees, 36 Leg. Int. 72, the Supreme 
Court of Pennsylvania held that the Legislature 
had the constitutional power to authorize the removal 
of the remains of the dead from a cemetery belonging 
to a religious society, in order that the ground thus 
vacated might be used by the church for the erection 
of a building for Sunday school purposes; and that 
such power could be delegated to a municipality. 
Chief Justice Agnew dissented and delivered a vigor- 
ous dissenting opinion. He said, among other things: 


‘*T cannot assent to the decision in this case. In 
my judgment, it offends against natural feeling and 
constitutional law. I grant the right of the State, 
in the exercise of her police power, to regulate grave- 
yards for the public good, and to remove decaying 
remains for the preservation of the health of the 
citizens. I grant her right of removal by way of 
eminent domain when a great public interest requires 
it, but on compensation to those who have acquired 
aright of sepulture by contract. * * *ButI deny the 
right of removal for individual or private interest, 
whether it be for building a lecture-room for a 
church congregation, or a Sabbath school room.” 


The learned chief justice also thought the power 
in violation of the constitutional inviolability of con- 
tracts; ‘‘can a private association, corporate or in- 
corporate, sell a right of sepulture to-day and to- 














vu 


THE ALBANY LAW JOURNAL. 167 























morrow or next year retake the ground for a lecture 


ora school-room?” In Kincaid’s appeal, 66 Penn. 
St. 411; S. C., 5 Am. Rep. 877, the right of lot- 
owners in cemeteries was elaborately considered and 
it was held that such owner took no title to the 
soil, and that a statute authorizing the exhumation 
of the dead and the sale of the cemetery was valid. 
The right of burial in a church-yard lot is said to 
be an easement like the right to worship in a par- 
ticular pew. Richards v. North West Prot. Church, 
20 How. 317; S. C., 11 Abb. 30; 32 Barb. 42; Part- 
ridge v. First Independent Church, 39 Md. 631. See, 
also, 4 Bradf. 503. The lands of a cemetery cannot 
without special authority be taken for a highway 
(Evergreen Cem. v. New Haven, 43 Conn. 234; S. 
C., 21 Am. Rep. 643), and a court of equity may 
enjoin the laying out of a highway through a cem- 
etery. Trustees v. Walsh, 57 Ill. 363; 8. C., 11 Am. 
Rep. 21. 


In Loring v. Small, 13 Western Jurist, 60, the Su- 
preme Court of Iowa held that the public bridges of 
a county cannot be subjected to a mechanics’ lien, 
following Bonton v. Supervisors, 5 Cent. Law Jour. 
105, wherein the Supreme Court of Illinois held that 
such lien could not attach to a court-house because 
such property was by statute exempt from execu- 
tion. Such a lien does not attach to a public school- 
house. Thomas v. Urbana School Dist., 71 Ill. 283; 
Board of Education v. Neidenburger, 78 id. 58; Wil- 
son v. School Dist. 17 Kan. 104; Abercrombie v. Ely, 
60 Mo. 23; Brinckerhoff v. Board of Education, 2 
Daly, 443, affirmed sub nom., Poillon v. Mayor, 47 N. 
Y. 666. In short, the lien does not attach to any 
public municipal property. For an elaborate discus- 
sion of this subject, see 14 Alb. Law Jour. 69, 100, 
113, 148, 177. 


In Railway Co. v. Valleley, 32 Ohio St. 345, the 
Supreme Court commission held that it is not only 
the right of a conductor to expel from a train a 
drunken, unruly, boisterous passenger, but when 
such a person endangers by his acts the lives of 
people, it is the duty of such conductor to remove 
such passenger, in order to protect others from vio- 
lence and danger; but that this right must be rea- 
sonably exercised, and not so as to inflict wanton 
or unnecessary injury upon the offending passenger, 
nor so as to needlessly place him in circumstances 
of unusual peril. If, having exercised reasonable 
prudence, considering the time, place, and circum- 
stances, as also the condition of the drunken man 
himself, the conductor expels such passenger, who 
is afterward run over and killed by another train 
not in fault, the expulsion itself is not such proxi- 
mate cause of the death as will make the company 
liable. We should suppose that the duty of eject- 
ing a drunken person from a train arises long before 
he becomes so unruly as to endanger the ‘‘lives of 
people.” It is the duty of the carrier to protect not 
only the lives of its passengers, but also their per- 
sons from assault, and to secure their comfort, so 
far asmay be. New Orleans, etc., R. R. Co. v. Burke, 
53 Miss. 200; 5. C., 24 Am. Rep. 689; Pittsburg, etc., 








R. R. Co. v. Pillow, 76 Penn. St. 510; 8. O.,18 Am. 
Rep. 424; Flint v. Railroad, 34 Conn. 554. In New 
Orleans, etc., R. R. Co. v. Burke, supra, the plain- 
tiff, a passenger on defendant’s cars, was assaulted 
by other passengers, and appealed to the train con- 
ductor for protection. The conductor, after asking 
the assailants to desist, became frightened and ran 
away, and made no further effort to protect the 
plaintiff, who was thereupon beaten and injured. 
Held, that the conductor having failed to use the 
means at his disposal to protect the plaintiff, the 
defendant was liable. So, in Pittsburg, etc., R. R. 
Co. v. Pillow, supra, a passenger on a railway train 
was injured through a quarrel between two drunken 
men, who were also passengers. The conductor of 
the train witnessed the quarrel, but refused to in- 
terfere. Held, that the railway company was pre- 
sumptively negligent and liable for the injury. In 
Putnam v. Broadway, ete., R. R. Co., 55 N. Y. 108; 
S. C., 14 Am. Rep. 190, it was held that a street 
car conductor is not bound to eject a passenger who 
addresses insulting remarks to his fellow-passengers, 
although he is intoxicated, provided he remains 
quiet and inoffensive after being admonished by the 
conductor, and the company is not responsible for 
the results of a sudden, unlooked for and violent 
attack committed by him on a fellow-passenger. 


In Wolff v. Connecticut Mutual Life Ins. Co., 8 Ins. 
L. J. 97, the United States Circuit Court for the 
Eastern District of Michigan held that although 
neither an act of suicide nor an attempt nor a threat 
to commit suicide, standing alone, creates a pre- 
sumption of insanity sufficient to justify a jury in 
finding a party insane, such an act may properly be 
considered in connection with the previous de- 
meanor and conduct of the party as an item of tes- 
timony tending to prove insanity. That suicide 
per se proves nothing in relation to the mental state 
of the perpetrator is well settled. Ordronaux, Jud. 
Asp. of Ins. XXXVI; Jerry v. Life Ins. Co., 2 Bige. 
81; affirmed, 15 Wall. 580; Coverston v. Conn. Mut. 
Life Ins. Co., 4 Bige. 169; Coffey v. Home Life Ins. 
Co., id. 224; Phadenhauer v. Germania Life Ins. 
Co., 5 id. 508; McClure v. Mut. Life Ins. Co., 4 id. 
820. In the principal case Judge Brown said: ‘I 
think no court could be found to hold that repeated 
and causeless attempts to take one’s life would not 
be proper to go to the jury as evidence of insanity. 
If repeated attempts are evidence, it is difficult to 
see why a single attempt or an act of suicide may 
not also be permitted to go to the jury, as there 
must be a first time. From motives of public policy 
rather than upon strictly philosophical principles the 
law has pronounced, and I have no doubt properly, 
a single act insufficient evidence of mental disease ; 
but in connection with other circumstances it has 
always been deemed worthy of consideration. In 
Brooks v. Barrett, 7 Pick. 94, and in Pettit’s Ex’rs v. 
Pettit, 4 Humph. 191, it is said the law does not 
consider the act of suicide as conclusive evidence of 
insanity; but in both these cases it was laid before 
the jury in connection with other circumstances. 
See, also, 1 Redf.on Wills, 116; Burrows v. Burrows, 
1 Hagg. Ec. 109; Duffield v. Robeson, 2 Harrington, 
875; Chambers v. Queen's Proctor. 2 Curt. 415. In 
all these cases it is inferentially if not directly held 
that suicide is a legitimate item of testimony.” 
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THE NEW CODE. 

R. CLIFFORD HAND has addressed to Mr. 

Matthew Hale, chairman of the Committee on 
Law Reform of the New York State Bar Associa- 
tion, a pamphlet, containing several criticisms upon 
the new Code, both as to the portions in force and as 
to those proposed for adoption. Mr. Hand was a 
member of the Bar Association of the city of New 
York, which had the thirteen chapters now in force 
under examination, and reported to the Legislature 
some amendments which they deemed important, 
some of which were adopted, and others of which 
did not prevail. Of the latter class Mr. Hand now 
speaks of a few which he thinks the most import- 
ant. 

The first of these subjects is the power of the State 
to enforce the attendance of witnesses; this power 
is retained in the new Code, but in addition, by §§ 
854 to 858 this exercise of sovereign power is com- 
mitted, not only to judges and referees, but to 
‘* arbitrators ” or ‘‘ other person or board or com- 
mittee ” in any wise authorized to try or determine 
‘a matter or to do any other act in an official 
capacity in relation to which proofs ” can be taken, 
As Mr. Hand says, ‘“‘each and every of these arbi- 
trators, persons, boards, and committees is clothed 
with absolute and unrestrained discretion to pass 
judgment, apparently final, upon charges of neglect 
or default of a witness, and to punish him with im- 
prisonment, and to issue mandates which the sheriff 
and his posse must obey.”” We quite concur with Mr. 
Hand that ‘‘it seems incredible that such a statute 
could be enacted or can keep its place on the statute 
book. Moreover the provision is, we believe, uncon- 
stitutional so far as it attempts to confer the power 
to commit for contempt upon other than legislative 
and judicial bodies and officers. As was said in 
Anderson vy. Dunn, 6 Wheat. 204, 233, ‘‘ Neither 
analogy nor precedent would support the assertion 
of such powers in any other than a legislative or judi- 
cial body.” In Whitcomb’s Case, 120 Mass, 118; S. 
C., 21 Am. Rep. 502, the subject was learnedly ex- 
amined and it was held that a statute conferring the 
power on a common council was void. We are 
aware of the decision in People v. Learned, 5 Hun, 
626, but we never regarded that case as law, and so 
little confidence, apparently, had the successful coun- 
sel in it that when it was taken to the Court of Ap- 
peals, they asked the court not to review it, stipu- 
lating not to enforce the judgment. 

The second important particular, to which Mr. 
Hand draws attention, is the power of enforcing 
‘*discovery” of evidence from an adverse party 
before trial. This subject is regulated by §§ 870 to 
880. He complains that all judicial control and dis- 
cretion in this particular is abolished. The judge, 
on receiving the required affidavit, ‘‘must” order 
the examination, and ‘‘ must” insert every answer 
required by either party. The ground of complaint 
is that this deprives the magistrate of the power of 
ruling as evidence, and constrains him to admit every 
thing, no matter ‘‘how offensive, impertinent, or 





unjustifiable the question, nor how foreign to the 
issue, nor how gross a trespass it may be.” 

‘But this same reason might always have been 
objected to the examination of witnesses de bene esse 
under our statutes, in which the requirement is per- 
emptory and no discretion is allowed the magistrate. 
Are adverse parties on any better footing than other 
witnesses under the old system? We see ne reason 
why they should be. Of course the privilege is liable 
to abuse, but probably it was supposed to be count- 
erbalanced by the misfortune and hardship which 
might ensue from an erroneous exercise of discre- 
tion by the magistrate, and the death of the witness 
before trial. Mr. Hand complains that the new Code 
is a little ‘‘ musty,” considering the deference due 
from one co-ordinate branch of government to 
another. There are occasions when ‘‘ must” is a 
good word even when addressed to judges, as for 
example in the habeas corpus act. In the particular 
instance we should be inclined to think that no 
great danger could ensue from the retention of the 
offending form of verb. 

The most important division of Mr. Hand’s ar- 
raignment, however, is in regard to § 832, which 
makes convicted felons competent witnesses in civil 
causes. Mr. Hand makes as strong an argument 
against this relaxation as is possible. We have al- 
ways considered this section one of the most sensible 
of the—shall we say, few?—good new ideas in the 
Revision, So we must range ourselves against Mr. 
Hand on this point. Perhaps, to do him justice, we 
should present the pith of his argument, which is as 
follows: 


‘¢The law of evidence which makes character the 
foundation of credibility is the dictate of practical 
common sense. Men instinctively obey it in the con- 
duct of their own affairs, unless their judgment is 
perverted by some controlling prejudice or passion, 
The word of one who is habitually false and regard- 
less of the truth is simply worthless. Like coun- 
terfeit coin it is entitled to no currency whatever. 
Except in the case of criminals, it will rarely hap- 
pen that the life and conduct of a man is such as to 
forfeit all credit of his word and oath, with the en- 
tire community where he is known. If the character 
of a witness were so conclusively impeached, no de- 
termination of private rights should be suffered to 
rest upon his testimony. It would be quite as safe 
and satisfactory to hazard the administration of 
justice upon the cast of dice or the flight of birds, 
as upon the accident whether a wholly depraved 
mind and a false tongue shall chance to utter truth 
or falsehood on a particular occasion, Indeed, in 
the latter case, the hazard would not be even, be- 
cause the habit of falsehood would be quite certain 
to prevail. Felonies, other than those of violence, 
are essentially crimes of fraud and falsity. Whoever 
is convicted of them is adjudged to be false, char- 
acterless and reckless of obligation to his fellow- 
men. The word of one so convicted should have no 
weight or efficacy in an act of solemn judgment 
upon the rights of others. The proposal to accept 
his testimony for what it is worth is in effect a pro- 
posal to inject into judicial processes the poison of 
falsehood and infamy, and rely, for antidote, upon 
the conviction which has established the poisonous 
character of the injection, The objections to the 
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receipt of convict testimony, in civil causes, may, 
perhaps, be briefly summarized as follows. Its 
effect upon punishment will be to take from it, or 
lessen, the infamy which operates to warn and deter 
from crime. Its tendency will be to confuse the 
boundaries of crime. It will enable the felon to 
gratify his malice or interest by intruding himself, 
from his prison cell, into the affairs of freemen. 
There can be little or no sanction of an oath, where 
the person taking it is already practically subject to 
the penalties which violation of the oath can entail. 
To open the door for new perjury to a convicted 
perjurer appears to- be a melancholy farce to be 
played in a court of justice. The supposable cases 
must be extremely rare wherein such testimony can 
really promote the ends of justice in suits between 
decent or honest citizens, especially in a state of 
the law which permits interested parties to testify. 
Proof from so corrupt a source is in its nature cor- 
rupt, and at the service of dishonest litigants. There 
must always be serious danger that evidence, con- 
fessedly tainted and worthless, may concur with 
caprice or prejudice in promoting injustice, espe- 
cially when it is to be weighed and sifted by un- 
trained minds. And the mere possibility that, 
upon rare occasions, it may defy the laws of nature 
by coming into the service of an honest litigant, in 
aid of truth and justice, is too remote and unim- 
portant to be compared with the danger.” 


Really, in the whole of his argument, the writer 
seems to have relapsed into the old common-law 
Calvinistic doctrine, that all men are by nature 
prone to lie as the sparks to fly upward, and for this 
reason it is the best thing to suffer just as little tes- 
timony on the trial of a cause as possible. Now, 
would it not seem a little absurd, in a case where 
both parties to a transaction were dead, and the 
only living man who knew any thing about it was a 
convicted felon—in prison, if you please—to compel 
the court to go groping in the dark, on the theory 
that the man in prison would be certain to lie about 
ift—especially where it was apparent that he had no 
possible interest in the controversy; and still more 
especially where he had always borne a good char- 
acter except in the particular instance for which he 
suffered. Mr. Hand seems to go on the theory that 
the only inducement to truth-telling in human 
nature is fear of the prison. In our judgment that 
is a very trifling inducement in the vast majority of 
cases, Other things being equal, men will speak 
truth rather than falsehood. In nine cases out of 
ten there is no reason why a disinterested witness 
should not speak the truth, if he is out of prison, 
and we cannot conceive why, in nine cases out of 
ten, his being in prison should make it any less 
probable that he would speak the truth. The law 
should never pronounce that any particular class of 
men is any more apt to commit perjury than another, 
It is impossible to foretell who will and who will 
not lie. We have known some very good men to 
falsify, and some very bad men to tell the truth, 
upon occasion. There are some men in prison who 
are much better than many men out of it. Whether 
men will probably be led to falsify depends always 
upon circumstances, and of these it is always for a 
court and a jury to judge in the particular case. 





Upon the question of credibility the fact of convic- 
tion may always be proved. 

But, says Mr. Hand, the law of evidence makes 
character the foundation of credibility. Does it so? 
We think not. If it were so, the testimony of a 
prostitute should not be received in a court of jus- 
tice, and yet, the law, recognizing the fact that 
such a person may speak the truth notwithstanding 
her bad character, prohibits evidence of the mere 
fact that the witness is a prostitute. Now how 
much less dangerous is this than it would be to 
admit the testimony of a man who was under con- 
viction for bigamy or rape? Again: if character is 
the foundation of credibility, why not let each 
party or witness affirmatively prove his own good 
character? There is not even a legal presumption 
that a man has a good character. There is no pre- 
sumption either way. Danner v. State, 25 Am. Rep. 
662, Evidence is thus received without any pre- 
sumption tliat the witness possesses what Mr. Hand 
declares to be the foundation of credibility. And 
again, if a man is impeached by thirty and sustained 
by three, or by none at all, why is it still left to the 
jury to judge whether he is to be credited ? Simply 
because credibility is always to be determined by 
probability rather than character, and this question 
must always be committed to the decision of the 
tribunal that sees the witnesses and hears the evi- 
dence, rather than solved by any general deduction 
as to moral conduct founded upon the history of 
particular witnesses or the probable operations of 
the conscience. 

So we should leave this section as it is, reiterating 
our long entertained and firm conviction, that there 
is no conceivable case in which it is either just or 
politic to exclude any human being from testifying. 


—_——_>__—. 


THE DELIVERY OF FUGITIVE CRIMINALS. 


BY SAMUEL T. SPEAR, D. D. 
(Concluded). 


HE direct question before the court, in Taylor v. 
Taintor, 16 Wall. 366, was whether the judgment of 
the Supreme Court of Connecticut, in Taintor v. Tay- 
lor, 36 Conn. 242, was correct, as to the liability of the 
sureties of one McGuire, who had been admitted to 
bail onacriminal charge. That judgment was affirmed ; 
and, in stating the grounds of the opinion, Mr. Justice 
Swayne said: *t Where a demand is properly made by 
the Governor of one State upon the Governor of an- 
other, the duty to surrender is not absolute and 
unqualified. It depends upon the circumstances of 
the case.” 

The “duty” here referred to, is that which relates 
to the Governor of aState to whom a requisition for 
the delivery of a fugitive criminal has been formally 
addressed. This requisition is spoken of as being 
* properly made,” which means that it is made accord- 
ing to the requirements contained in the law of Con- 
gress. If not so made, it would not be “ properly 
made.” The general proposition of Mr. Justice 
Swayne is that, even in the presence of such a requisi- 
tion, “the duty to surrender is not absolute and un- 
qualified.” ‘‘ It’? —namely, the duty of compliance, 
even in this case — “‘ depends on the circumstances of 
the case.” 
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A single illustration, as to these “circumstances,” 
was given to the following effect: ‘ If the laws of the 
latter State [the one on which the demand is made] 
have been put in force against the fugitive, and he is 
imprisoned there, the demands of those laws may first 
be satisfied. The duty of obedience [in that case] then 
arises, and not before.’’ It was with reference to this 
illustration that it was further said: ‘‘ If the demand 
had been made upon the Governor of Connecticut he 
might properly have declined to comply until the 
criminal justice of his own State had been satisfied. 
This right, it is not to be doubted, he would have ex- 
ercised.”’ 

No such right is expressly named in the Constitu- 
tion or the law of Congress, yet the Supreme Court of 
the United States, speaking through Mr. Justice 
Swayne, when construing both, said that it exists un- 
der both, and exists in the Governor of a State, even 
when ‘‘a demand is properly made” upon him. It 
exists as an example of the general statement that the 
duty of delivery is ‘‘ not absolute and unqualified,” but 
is dependent upon “the circumstances of the case.” 
This supposes that the Governor is legally competent 
to take official knowledge of the ‘ circumstances,” if 
there be any, which may affect his duty in the premi- 
ses, and judge and act in the light of them, especially 
since, as the court affirmed, ‘“‘in such cases the Gov- 
ernor acts in his official character, and represents the 
sovereignty of the State in giving efficacy to the 
Constitution of the United States and the law of Con- 
gress." 

As to the question whether there are any other “ cir- 
cumstances,”’ besides those mentioned, in which the 
duty of surrender “is not absolute and unqualified,” 
even when “the demand is properly made,’ the court 
neither affirmed nor denied. It gave one illustration 
of the doctrine, but said nothing that limits the doc- 
trine to that illustration. The theory of the illustra- 
tion must be that the provision of the Constitution 
was not intended to operate upon any party claimed 
as a fugitive criminal, while legally in the custody of 
the State upon which the demand is made; and, hence, 
that there is no obligation of delivery during the con- 
tinuance of this fact. 

In The People ex rel. Lawrence v. Brady, 56N. Y. 
182, the New York Court of Appeals raised the inquiry 
whether the papers upon which the relator was de- 
manded as a fugitive from justice, and by the Gov- 
ernor of New York ordered to be delivered up, ‘‘ were 
in form and substance sufficient to authorize the issu- 
ing of the executive warrant under which the relator’’ 
was held. The court answered this question in the 
negative and discharged the prisoner, taking the 
ground that the allegations made.in the affidavits were 
not sufficient to charge a crime against Lawrence, and, 
in fact, that it did not appear in these affidavits that 
‘“*the relator was guilty of any offense by the laws of 
Michigan.’ The discharge was equivalent to saying 
that the executive warrant of arrest and surrender 
ought not, in the opinion of the court, to have been 
issued at all. 

Let us then suppose that the Governor of New York, 
when the papers were presented to him, had not only 
raised the question as to their sufficiency, but had 
come to the same couclusion as to the affidavits on 
which the demand was based. His opinion would 
then have been that the affidavits, though “ certi- 
fied as authentic’? by the Governor of Michigan, did 
not show a crime against the laws of that State, 
und hence that there was no obligation of delivery. 
Has the Governor of a State, on whom a demand 
has been made, the right to ask and answer the ques- 
tion whether the acts set forth in the certified copy of 
an indictment or affidavit constitute a crime against 
the laws of the demanding State? Why not? Why 
has he not the same right that a court has to ask and 











answer the question, in hearing the case upon habeas 
corpus, after the accused party has been arrested? 
Why has he not the same right to decline the delivery 
on the ground of an insufficient charge of crime that a 
court has to discharge the prisoner on the same 
ground? Thereis nolaw that excludes him from the 
inquiry, and no law that makes delivery an obligation 
if the crime alleged be inadequately charged. It is 
not his business to amend defective indictments or 
affidavits; but it is the business of the State making 
the demand to present a legal charge of crime, and, if 
it fails to do so, it must accept the consequence. 

It will not do to assume that the Governor of a State 
is not competent to perform this important function, 
since the law assumes just the reverse in assigning the 
duty of delivery to him and in specifying a charge 
of crime as one of the conditions of the obligation to 
make a delivery. The law gives to him official com- 
petency. 

Nor will it do to say that the question whether the 
conduct alleged is criminal or not should be remitted 
to the court that is to try the accused party in the State 
demandinghim. This point will, of course, be decided 
when that court gets possession of him; yet this is no 
reason why the Governor who is to make the delivery, 
and thus give the possession, upon the condition that 
a crime has been charged, should not inquire whether 
this is a fact, especially when we remember that he 
has no right to make the delivery at all, unless such be 
the fact. His question is not whether the charge is 
true, but whether, supposing it to be true, it contains 
a prima facie showing of crime against the laws of the 
demanding State. Ifitdoes not, then there is no case 
for the action of the Governor. Both the Constitution 
and the law go upon the supposition that the question, 
whether a criminal charge has been made, shall be de- 
cided in the State from which the party is sought to be 
removed; and the law of Congress in assigning the 
duty of delivery to State executive authority, assigns 
to the same authority the duty of passing upon this 
question, as necessarily preliminary to the act of de- 
livery. 

In Ex parte Smith, 3 McLean, 121, the point upon 
which the case mainly turned, was the fact that the 
affidavit of Boggs, on the basis of which the Governor 
of Illinois issued his warrant forthe arrest and sur- 
render of Smith, did not show that he was in Missouri 
at the time of the alleged offense, and hence did not 
furnish an adequate ground for the requisition of the 
Governor of the latter State, or for the warrant of the 
Governor of the former. The judge, who heard the 
case on habeas corpus, allowed affidavits to be read, 
showing that Smith was in Illinois at the time, and, 
without passing upon their admissibility as evidence, 
discharged the prisoner, on the ground that the case, 
upon the face of the affidavit of Boggs, did not come 
within the provisions of the Constitution and the law. 
If the Governor of Illinois had raised this question, as 
he had a right to do and should have done, and if he 
had then disposed of it according to law, he would 
have declined compliance with the requsition of the 
Governor of Missouri, for the same reason that led 
the court to discharge the prisoner. 

The fact in this case is that Smith was, at the time of 
the alleged offense, in Nauvoo, in Illinois, some three 
hundred miles distant from the place of the crime as 
charged; and, hence, if the affidavit of Boggs had 
showed, as it did not, that he was in Jackson county, 
in Missouri, the place where the crime was located, 
this ex parte showing would have been that of a forged 
paper, or of a perjured complainant, or of one entirely 
mistaken on this question of fact. Assuming such to 
have been the showing of the affidavit, it is hardly 
sapposable that the Judge, who heard the case, would 
not have exercised his discretion in hearing and pass- 
ing upon the counter-affidavits, submitted by the 
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counsel of Smith, and showing exactly the reverse. 
This would have been demanded by the ends of jus- 
tice. A Judge, in hearing a case upon habeas corpus, 
may lawfully exercise such a discretion. See Edmunds’ 
Stat. at Large, vol. 2, page 590; Gen. Stat. of Massa- 
chusetts, chap. 144, sect. 18; Revision of New Jersey, 
1877, p. 471; and Revised Statutes of Illinois by Hurd, 
1877, p. 545. It was not necessaryin this case to pass 
upon the affidavits offered by the counsel of Smith, 
although the Judge allowed them to be read, and was 
thus informed as to their contents; yet if it had been 
necessary to the ends~of justice, the evidence would 
have been within judicial discretion. 

Suppose now that the Governor of Illinois had had 
these counter-affidavits before him when he was con- 
sidering the question of surrendering Smith, or that, 
from his own personal knowledge, he knew the affida- 
vit of Boggs to be false, on the assumption made as to 
its showing, with reference to a material question of 
fact; and would it then have been his duty to order 
the surrender on the basis of what was to his mind 
either a forged or false affidavit? If it be said, in 
reply, that he would have had no right to consider 
any thing but the affidavit of Boggs, not even his own 
personal knowledge of its falseness, then the answer 
is that he would have the same right that a judge has 
in hearing such a case upon habeas corpus, and, fur- 
ther, that, if this be so, indictments and affidavits 
may be gotten up in one State against the citizens of 
another who have never been in the former State at 
all, and yet they must be subjected to the injustice of 
being sent there if demanded. Such clearly is not the 
intention of the Constitution. It is not the duty of 
the Governor of a State to deliver up a person, as a 
fugitive criminal, without evidence showing that he 
was inthe demanding State at the time when the 
crime, as charged, was committed, or against evidence 
showing that he was not there. His presence in that 
State, though indispensable to the crime, proves noth- 
ing as to the question whether he committed it or not; 
yet it is a material circumstance in relation to the duty 
of delivery. And, in hearing the evidence and all the 
evidence bearing upon this question, a Governor is 
not trying the general issue of guilt or innocence, but 
rather determining a preliminary question that relates 
to his own duty. There is, moreover, nothing in the 
Constitution or the law of Congress, which excludes 
his right to inquire and judge on this question of fact, 
and act accordingly. 

In re Samuel D. Jackson, Amer. Law Review, vol. 
12, p. 602—a case which came before the United States 
District Court for the Western District of Michigan— 
the ground taken by Judge Withey was that the war- 
rant, under which Jackson was arrested, did not on its 
face show that the executive of Michigan had before 
him evidence that Jackson had fled from the justice 
of Massachusetts; and for this reason he held that the 
arrest did not come within the provisions of the Con- 
stitution and the law of Congress. As tothe necessity 
of such evidence the Judge remarked: “ It is mani- 
fest that, before the executive of Michigan is author- 
ized to issue his warrant to cause to be arrested and 
secured a person charged in another State with crime, 
it should be shown by evidence making a prima facie 
case, that such person has fled from that demanding 
State. This should be shown by competent evidence, 
as the fact of fleeing lies at the foundation of the 
right to issue a warrant of extradition. The certifi- 
cate of the demanding Governor is no evidence of the 
fact. Neither the act of Congress nor any rule of 
evidence makes his certificate evidence of such fact. 
The act of Congress makes it the duty of the execu- 
tive of the State ‘to which such person has fled’ to 
cause him to be arrested and secured. The mere fact 
that a citizen of Michigan has been charged with 





crime and indicted in another State is not legally 
sufficient to authorize the arrest and extradition of 
such citizen. He may be charged with crime and in- 
dicted in a State into which he has never entered or was 
never in, and from which, therefore, he never fled. 
It is as essential to the right of arrest and extradition 
to prove to the satisfaction of the Governor of Mich- 
igan that the person charged with crime has fled from 
justice as to prove that he is charged with a crime in 
such other State.” 

The law of Congress provides for an authentic copy 
of the indictment or affidavit charging the crime; but 
as the Judge remarked, it contains no provision as to 
the method of proving that the person, thus charged 
and demanded, has actually fled from the justice of 
the demanding State. If he has not fled from that 
State, then his case does not come within the intent 
of the Constitution. Theindictment or affidavit may 
show a prima facie crime; but this is not sufficient to 
authorize the arrest and surrender of the inhabitant 
of another State. It must appear to the satisfaction 
of the Governor, who is to make the delivery, that 
the party charged has fled from the State demanding 
him, and to the State on which the demand is made. 
The law of Massachusetts expressly declares that the 
fact of being a fugitive from justice must be shown 
by ‘‘sworn evidence.’’ Gen. Stat. of Mass., chap. 177, 
sect. 1. 

Here then are four questions upon which the Gov- 
ernor, to whom a requisition has been addressed, must 
pass judgment before issuing his warrant of arrest 
and delivery. 1. What is fleeing from justice in the 
sense of the Constitution ? 2. What is competent evi- 
dence of such fleeing? 3. Does the evidence presented 
legally show that the party claimed has thus fled from 
the demanding State? 4. Is there evidence to show 
that he has fled to and is in the State on which the de- 
mand is made? Two of these questions are purely 
questions of law, and two of them, questions of fact; 
and all of them must be decided by the Governor be- 
fore he makes the delivery. They belong to the case, 
since the law says that ‘* whenever the executive au- 
thority of any State or Territory demands any person 
as a fugitive from justice, of the executive authority 
of any State or Territory to which such person has fled,” 
etc., then the other conditions being supplied, the duty 
of delivery shall arise. There must be a fleeing shown 
by competent evidence, and tnis fleeing must be from 
the State making the charge and to the State asked to 
deliver up the fugitive; and the Governor is to decide 
whether these facts exist in the case presented to him. 

In Work v. Covington, Albany Law Journal, vol. 19, 
p. 10, a case recently decided by the Supreme Court of 
Ohio, the propositions adopted by the court are these: 
1. That when arequisition is made by one Governor 
upon another, *‘ and the case is shown to be within the 
provisions of the Constitution of the United States 
and the act of Congress on the subject, no discretion 
is vested in the latter Governor, but it is his impera- 
tive duty to issue his warrant of extradition.” 2. 
That ‘‘ if a warrant for the surrender of a fugitive 
from justice is obtained in a case in which it should not 
have been issued, the Governor may revoke it, whether 
issued by himself or his predecessor.”’ 3. That ‘* where 
such warrant has been revoked by the Governor, no 
inquiry will be made, ina proceeding ona habeas corpus 
on behalf of the alleged fugitive, as to the grounds of 
such revocation, although at the time of the revoca- 
tion, the fugitive may have been in custody of the 
agent of the demanding State.” 

The first of these propositions, though not essential 
to the question decided, and, therefore, simply a 
dictum, has been repeatedly affirmed and never denied 
by the courts. Where “ the case is shown to be within 
the provisions of the Constitutiou’of the United States 
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and the act of Congress on the subject,” there, of 
course, the duty of the Governor “ to issue his war- 
rant of extradition” is “‘imperative.”” He is vested 
with no legal “ discretion ” in the sense of having the 
right in such a case to disregard this duty. Govern- 
ors have doubtless declined when they ought to have 
complied with requisitions, as they have also com- 
plied when they ought to have declined; yet they have 
never done either on the ground that the whole matter 
was for their “discretion”? in the sense that they 
might properly do as they pleased, independently of the 
Constitution and the law. The question with them 
has always been whether the case presented to them 
actually came within the intent of constitutional and 
legal provisions, and not whether they should obey or 
violate these provisions. Every case has its ‘ cireum- 
stances,’’ and, indeed, is largely made up of ‘ circum- 
stances; and these must be taken into the account 
in order to decide what the case is in its relation to 
law, and what is the application of law to it. Who 
shall do thisif not the Governor who has been form- 
ally requested to deliver up an alleged fugitive, and in 
whom the law vests the whole power of action in the 
case? 

The second and third propositions, especially the 
second, relate directly to the question before the court 
which was whetherthe Governor of Ohio has the legal 
power to revoke an executive warrant under which an 
alleged fugitive, still in the State,had been arrested 
and delivered into the custody of the agent of the de- 
manding State. The court decided that he has this 
power, that the exercise of it cancels the authority for 
the arrest, and that a court upon habeas corpus will not 
inquire into or pass judgment upon his reasons for the 
revocation. The revocation implies that in his judg- 
ment some error has been committed in issuing the war- 
rant, and equally that the warrant should not have 
been issued. The Governor has ample discretion to 
correct his own mistakes, or those of his predecessor, 
if acting in season to make the correction effective; 
and his judgment, when thus exercised, will not be 
inquired into by a court on habeas corpus. 

Judge Oakey, in delivering the opinion of the court, 
said that ‘it is a mistake to say that, in determining 
whether a case contemplated in the provision is pre- 
seuted, the Governor upon whom the demand is made 
is vested with no discretion.”’ Courts, as he further 
said, have discharged the fugitive on habeas corpus 
““where the offense charged was not a crime, or not 
punishable by indictment in the demanding State, or 
was not triable there as of right by a jury; where the 
accused had never been, in person, within the demand- 
ing State; or where the papers upon which the applica- 
tion was made were forgeries, or plainly insufficient 
in matter of substance.’”” He added that “ it is mani- 
fest that the Governor may, for the same causes, with- 
hold his warrant,” or revoke it if one has been issued. 
Carrying the discretion beyond these “ causes,’’ he 
added again: “No satisfactory reason is perceived 
why a Governor should issue [his warrant] or obey a 
requisition where he is satisfied that the sole object of 
the party complaining is to enforce the payment of a 
private claim for money. Such an abuse of process is 
equivalent to a fraudulent use of it.” The theory of 
Judge Oakey evidently is, that the cases which he 
names are not within the obligatory provisions of the 
Constitution and the law, and, hence, that the Goy- 
ernor of a State is not bound to makea delivery in 
such cases. 

Judge Rodgers, of the Criminal Court of Cook 
County, Illinois, in re James Carroll, Chicago Legal 
News, September 28th, 1878, said: ‘*‘ He [the Governor] 
must determine facts, and he must exercise discretion 
and judgment If he errs, and, after issuing the war- 
rant, finds it out, then it would seem to be consonant 








with right and justice that he should retrace his 
steps by recalling it. A case might arise in which a 
Governor might be grossly imposed upon, as by the 
presentation of forged documents or requisitions in 
due legal form, or might have been presented in bad 
faith, with no object or intention of having the man 
tried upon the charge contained in an indictment or 
warrant, but with an ulterior design under the forms of 
extradition papers against a man innocent of the spe- 
cific charges, but wanted for other purposes. In such 
cases the Governor would not be obliged to issue his 
warrant, and would be justified in refusing it, or if he 
had issued it, to annul or revoke it.’’ This, of course, 
implies the right of the Governor to inquire and judge 
whether the case presented to him is of this char- 
acter. 

Judge Cooley has an article on “‘The Surrender of 
Fugitives from Justice,” in the January number of 
The Princeton Review, 1879, in which he supposes that 
a State should enact laws making the drinking of in- 
toxicating beverages a felony, or that a State tolerating 
polygamy should make ‘“‘the departure of a woman 
from a polygamous household ”’ a penal offense, or that 
a State should treat as such an offense ‘‘some act which 
the prevailing sentiment of the Union did not recog- 
nize as properly punishable under human laws.’’ These 
suppositions are admissible to test a principle in re- 
gard to cases that may not be remotely analogous. It is 
true that every State has the right to make and execute 
its own laws, and also that the question as to what isa 
crime, is forthe purpose of extradition between States 
generally to be settled by the laws of the demanding 
State, and not those of the State upon which the de- 
mand is made. 

If then a State, with such a penal code as that which 
Judge Cooley supposes, should undertake to follow of- 
fenders against it into other States and reclaim them 
therefrom by extradition, would it be the duty of the 
Governors of those States to deliver up the fugitives, 
the demand being “‘properly made?’’ He expresses 
the opinion that such a case *‘might reasonably be 
treated as one the Constitution did not embrace.” 
‘The circumstances of the case’’ would show it not 
to be within the scope and intent of the Constitution; 
and the Governor, upon whom devolves the duty of 
delivery or declinature, would have the right to con- 
sider these ‘‘ circumstances,”’ and act accordingly. 

It would be easy to multiply such illustrations in re- 
gard to penal laws that are not barbarisms, but that 
relate to trivial and petty offenses that no State would 
pursue into another, simply for the purposes of public 
justice. A requisition for such offenses might well 
lead a Governor to pause on the question whether they 
come within the intent of the Constitution, and on 
the further question whether some other object than 
that of public justice was not hadin view. Oneof the 
rules adopted by the executive authority of Pennsyl- 
vania, in making requisitions, is that they will not be 
made ‘in cases in which the offense is of such trivial 
character as to leave a doubt of the granting of a man- 
date thereon by the executive of other States and 
Territories.’’ It is hardly to be supposed that the ex- 
tradition clause of the Constitution was intended to 
reach to every possible petty offense; and an attempt 
thus to use it would be an abuse rather than a proper 
use. A reasonable use, simply for the purposes of 
public justice, is obviously the use contemplated by 
the constitutional provision. 

Governor Rice, of Massachusetts, in the recent case 
of Kimpton, took the ground that the requisition of 
Governor Hampton was virtually a fraud. He did not 
use this term; yet it expresses the conclusion to wuicu 
the Attorney-General of the State came, after an ex- 
tended hearing of the case as provided for under the 
laws of that State, and the Governor adopted the con- 
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clusion and declined the delivery. The declinature, 
for the reason assigned, is undoubtedly a severe reflec- 
tion upon the authorities of South Carolina; yet if 
the reason was founded in fact —a question in regard 
to which Governor Rice, upon his official respon- 
sibility, was the sole judge, so far as his own action 
was concerned—then the case was by its ‘ circum- 
stances”’ shown not to be the one intended by the 
Constitution and the law; and if not, then there was 
no obligation of delivery. 

The sole object of the constitutional provision is 
to aid in securing the trial and punishment of fugitive 
criminals. It has no other object. Any use of the 
provision for other purposes is an abuse, in fact a fraud 
attempted under color of legal forms against the spirit 
and intent of the Constitution; and when this is 
brought to the knowledge of the Governor, he is un- 
der no obligation to become a party to such frauds. 
This one fact, being established, vitiates the whole 
proceeding as really as if the papers were forged doc- 
uments. The fact, of course, is not to be assumed or 
presumed; but when it is proved satisfactorily, it at 
once puts the case outside of any constitutional 
obligation. The general principle, stated in Tuylor v. 
Taintor, supra, then applies. It cannot be reasonably 
pretended that the mere technicality of legal forms, 
though indispensable to the obligation of delivery, is 
to cover up and cancel a deliberate fraud against the 
Constitution itself, and make that fraud just as valid 
in law as a proper use of the provision. 

The Governor of a State, who, upon this ground, de- 
clines compliance with a requisition, takes upon him- 
self a grave responsibility. He needs to be right on 
the question of fact, in order to be justified in his 
course. He has no right to assume the fact, and should 
presume just the opposite; yet it is possible that the 
whole proceeding may be in bad faith and may be so 
proved. If so proved, it is afraud and a nullity in 
law. The Constitution and the law of Congress as- 
sume that the proceeding is in good faith, and, u pon 
this supposition, and not upon that of a fraud, assert 
the obligation of delivery. 

Moreover, as a matter of fact, the Governors of 
States, being the sole depositaries of the delivering 
power, as well as of the demanding right, have, for a 
rule, assumed that it was for them to judge in every 
case and act according to their own judgment, not in- 
dependently of the Constitution and the law, but in 
giving effect to both. The opinions of courts as to 
their duties in the premises are undoubtedly highly 
respectable; yet they are but opinions, and not laws 
for Governors, even if they were, as they are not, al- 
ways uniform. Courts here do not and cannot decide 
what is law, except for themselves when hearing cases 
upon habeas corpus. They may be wiser than Govern- 
ors, but this gives them no jurisdiction over the guber- 
natorial judgment, or over the rules by which that 
judgment should be guided. Were the delivering 
power vested in them, then they would have jurisdic- 
tion, and bein a position authoritatively to settle the 
law on the subject. All that they can now do is simply 
to inquire whether a party, arrested under an execu- 
tive warrant, is legally restrained of his liberty. They 
have no other method of contact with the subject 
at all, unless it be that of a preliminary arrest on a 
complaint before a requ:sition is made; and neither 
form of contact involves the slightest jurisdiction over 
the executive mind. Each Governor acts in the most 
absolute independence of the judiciary. So, also, each 
Governor is independent of every other Governor. 

It is not at all surprising that there should be some 
friction and some want of uniformity in the adminis- 
tration of the extradition law, when we reflect upon 
the independent agencies to which it is committed. 
Each case of actual extradition involves the concur- 








rent agency of two Governors, each performing a dif- 
ferent function; each entirely independent of the 
other; one judging whether a demand should be 
made, and the other judging whether it should be 
complied with. There are thirty-eight Governors of 
the States, any two of whom may hold this relation to 
each other. There is no court of Governors, and no 
tribunal of any kind, that has any jurisdiction over 
the two Governors that happen to be concerned ina 
particular case, or that can authoritatively settle the 
law for their action. They will and must settle it for 
themselves, the one in determining whether a demand 
shall be made, and the other in determining whether 
it shall be complied with. That they should not al- 
ways take thesame view of the legal merits of a given 
case need be no matter of surprise, especially when we 
remember that there is no tribunal in the whole land 
clothed with authority to expound the law for them 
and bind them by its exposition. 

The two things that seem to be most definitely set- 
tled by executive precedents are these: 1. That each 
Governor will exercise his own judgment in determin- 
ing in what cases he shall make a demand. 2. That 
each Governor upon whom a demand has been made, 
will also exercise his own judgment in determining in 
what cases, under the Constitution and the law of Con- 
gress, demands shall be complied with. And, as the 
law is, it is difficult to see how Governors can pursue 
any other course. The term “discretion” is a word 
often used in application to this subject, especially 
with reference to the powers of a Governor upon whom 
a requisition has been made. It is perhaps not the 
best word to be used, since it involves some ambiguity, 
and may hence lead to misapprehension. There is no 
question in dispute as to whether, when a case is shown 
to be the one contemplated and provided for in the 
Constitution and the law, the duty of delivery is im- 
perative. The Governor is not then vested with any 
discretion as against delivery. The real question is as 
to what is such a case, and as to the range of inquiry 
which a Governor may properly make in determining 
whether the case presented to him has this character. 
Here he has the fullest discretion in the sense of exer- 
cising the power and all the power implied in the duty 
imposed upon him, and in determining whether the le- 
gal duty exists in referenceto the case before him. He 
is the judge as well as the performer of the duty when 
it exists. His work is not ‘*merely ministerial,” 
since it involves both the interpretation of law and its 
application to facts. 

But if the Governor has discretion in this sense, may 
he not abuse it? Undoubtedly, he may; and this is 
just as true of a court of final resort, or of a legisla- 
tive body anthorized to exercise certain powers. It is 
not possible to commit a power or a trust to any 
agency without this liability. The power of executive 
demand is one that may be abused; and such has 
sometimes been the fact. And so the power of execu- 
tive delivery is equally liable to abuse; and there have 
been instances of such abuse or misuse, either in mak- 
ing deliveries which should not have been made, or in 
withholding them when they should have been granted. 
But this is no reason in either case for denying either 
power, or for adopting any extreme doctrine of lim- 
itation in respect to either. The possibility that an 
executive, to whom a demand has been addressed, may 
ask questions he should not ask, and may by so doing 
evade his duty, is no reason for regarding him as a 
“‘ merely ministerial”’ officer, having nothing to do but 
identify papers and sign a warrant. He ‘acts in his 
official character and represents the sovereignty of 
the State’’ of which he is the Governor; and, by the 
very nature of the duty, he is the judge of every ques- 
tion of law and fact that relates to its performance. 
This right of judgment he should not abdicate. 
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STATE STATUTES OF LIMITATIONS NOT 
BINDING ON UNITED STATES. 


SUPREME COURT OF THE UNITED STATES, FEB., 1879. 
Unirep S8rarTss, plaintiff in error, v. THOMPSON AND 
OTHERS. 


The statutes of limitations of a State do not apply to the 
United States ; nor is it within the constitutional power of 
a State to make such a statute applicable to the United 
States. 


N error to the Circuit Court of the United States for 
the District of Minnesota. 


Mr. Justice SwayYNE delivered the opinion of the 
court. 

The United States sued upon the bond of the defend- 
ant in error, Clark W. Thompson, as superintendent 
of Indian affairs in Minnesota. The other defendants 
in error were sued as his sureties. The breach alleged 
was that Thompson, as such officer, had received 
$10,562.27 of the moneys of the United States which he 
had neglected and refused to account for, and had con- 
verted to his own use. 

The defendants pleaded that the cause of action did 
not accrue within ten years next preceding the com- 
mencement of the suit. The United States demurred. 
The demurrer was overruled and judgment rendered 
for the defendants. The United States have brought 
the judgment here for review. 

The case turns upon a statute of the State of Minne- 
sota which bars actions, ex contractu, like this, within 
a specified time, and the same limitation is applied by 
the statute to the State. The United States are not 
named init. The court below held that the statute 
applied to the United States, and hence this judg- 
ment. 

There is no opinion in the record and we are at a loss 
to imagine the reasoning by which the result an- 
nounced was reached. The Federal courts have been 
in existence nearly a century. The reports of their 
decisions are numerous. They involve a great variety 
of questions and the fruit of much learned research. 
We have been able to find but two cases in the lower 
Federal courts in which it appears the question was 
raised. They are The United States v. Hoar, 2 Mason, 
312, und The United States v. Williams, 5 M’Lean, 133. 
In both it was held, without the intimation of a doubt, 
that a State statute cannot bar the United States. The 
same doctrine has been several times laid down by this 
court, but it seems always to have been taken for 
granted, and in no instance to have been discussed, 
either by counsel or the court. United States v. Buford, 
8 Pet. 30; Lindsey v. Miller, Lessee, 6 id. 672; Gibson 
v. Chouteau, 13 Wall. 99. 

This state of things indicates a general conviction 
throughout the country that there is no foundation for 
a different proposition. There are also adjudications 
in the State reports upon the subject, but they concur 
with those to which we have referred. Among the 
earliest of them is The People of Stoughton v. Baker, 
4 Mass. 528. In that case Chief Justice Parsons said: 
**No laches can be imputed to the government, and 
against it no time runs so as to bar its rights.’"’ The 
examination of the subject by Judge Story, in The 
United States v. Hoar, is a fuller one than we have 
found anywhere else. He and Parsons are in accord. 
So far as we are advised the case before us stands 
alone in American jurisprudence. [t certainly has no 
precedent in the reported adjudications in the Fed- 
eral courts. 

The United States possess other attributes of sov- 
ereiguty resting also upon the basis of universal con- 
sent and recognition. They cannot be sued without 
their consent. United States v. Clark, 8 Pet. 444. If 
they sue and a balance is found in favor of the defend- 








ant, no judgment can be rendered against them, either 
for such balance or in any case for costs. United States 
v. Boyd, 5 How. 29; Reeside v. Walker, 11 id. 272. A 
judgment in their favor cannot be enjoined. Hill v. 
The United States, 9 How. 386. Laches, however gross, 
cannot be imputed to them. United States v. Kirk- 
patrick, 9 Wheat. 735. There is no presumption of 
payment against them arising from lapse of time. 
United States v. Williums, 5 McLean, 133. They can 
maintain a suit in their own name upon a non-nego- 
tiable claim assigned tothem. United States v. White, 
2 Hill, 59. 

The rule of nullum tempus occurrit regi has existed as 
an element of the English law from a very early pe- 
riod. It is discussed in Bracton and has come down 
to the present time. It is not necessary to advert to 
the qualifications which successive Parliaments have 
applied to it. 

The conimon law fixed no time as to the bringing of 
actions. Limitations derive their authority from stat- 
utes. The king was held never to be included unless 
expressly named. No laches was imputabie to him. 
These exemptious were founded upon considerations 
of public policy. It was deemed important that while 
the sovereign was engrossed by the cures and duties of 
his office, the public should not suffer by the negligence 
of his servants. ‘‘In a representative government, 
where the people do not and cannot act in a body, 
where their power is delegated to others, and must 
of necessity be exercised by them, if exercised at all, 
the reason for applying these principles is equally co- 
gent.” 

When the colonies achieved their independence each 
one took these prerogatives, which had belonged to 
the crown, and when the national Constitution was 
adopted they were imparted to the new government 
as incidents of the sovereignty thus created. It is 
an exception equally applicable to all governments. 
United States v. Hoar, supra; The People v. Gilbert, 18 
Johns. 227; Bac. Abr., tit. Limitation of Actions; id., 
tit. Prerog. E.5, 6,7; 5 Com. Dig., Parliament R; 8 Chit- 
ty’s Law of Prerogatives, 379. 

Congress, like the British Parliament, bas made a 
number of specific limitations both in civil and crim- 
inal cases. They will befound in the Revised Statutes 
(U. S.) and need not be here repeated. 

The only argument suggested by the learned counsel 
for the defendants in error is, that the judiciary act 
of 1789, re-enacted in the late revision of the statutes, 
declares ‘‘ that the laws of the several States, except 
where the Constitution and treaties of the United 
States shall otherwise require or provide, shall be re- 
garded as rules of decision in trials at common law, 
in the courts of the United States, in cases where they 
apply.”’ 

It is insisted that the case in hand is within this 
statute. To this there are several answers. 

The United States, not being named in the statute of 
Minnesota, are uot within its provisions. It does not 
and cannot ‘‘apply”’ to them. If it did, it would be 
beyond the power of the State to pass it, a gross usur- 
pation, and void. It is not presumed to be that such was 
the intention of the State Legislature in passing the 
act, as it certainly was not of Congress in enacting the 
law of 1789. United States v. Hoar, supra; Field v. The 
United Stutes, 9 Pet. 182. 

The Federal courts are instruments competently 
created by the nation for national purposes. The 
States can exercise no power over them or their pro- 
ceedings, except so far as Congress shallallow. This 
subject was considered in The Farmers and Mechanics’ 
National Bank v. Dearing, 91 U.S. 29, and we need not 
pursue it further upon this occasion. 

The exemption of the United States from suits, except 
as they themselves may provide, rests upon the same 
foundation as the rule of nullum tempus with respect 
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to them. If the States can pass statutes of limita- | require further discussion. Wilson v. The Mayor, 1 


tion binding upon the Federal government, they can 
by like means make it suable within their respective 
jurisdictions. The evils of such a state of things are 
too obvious to require remark. 

But viewing the subject in the light of considera- 
tions ab inconvenienti, we need not look beyond the 
consequences of the ruling, if sustained, of the court 
below. The doctrine is alike applicable to civil and 
criminal actions. There are thirty-eight States in the 
Union. The limitations in like cases may be different 
in each State, and they may be changed at pleasure 
from time to time. The government of the Union 
would in this respect be at the mercy of the States. 
How that mercy would in many cases be exercised it 
is not difficult to foresee. The constitutional rela- 
tions of the head and the members would be reversed, 
and confusion and other evils of the serious character 
would not fail to ensue. 

The judgment of the Circuit Court is reversed and 
the cause will be remanded, with directions to pro- 
ceed in conformity with this opinion. 


—_——_q__—_—. 


MUNICIPAL CORPORATIONS. 


COURT OF APPEALS OF NEW YORK. 


Lyncu, appellant, v. THE Mayor or NEw YorK. 


Liability for change of grade of street; surface- 
water,.—The complaint in an action against a city alleged 
that the plaintiff was the owner of a lot in the city near a cer- 
tain avenue ; that the defendant caused the grade of such 
avenue to be raised, but failed to provide any means for car- 
rying off the rainwater, by reason whereof such rainwater 
flowed from the said avenue upon the plaintiff’s lot to his 
damage. Held, not to state a cause of action ; a city has at 
least the same right to improve its property as a private 
owner and so long as the surface-water is not collected into 
a channel and thrown upon another’s land, the city is not 
liable. 


| saa for damages. The opinion states the case. 


A. B. Johnson, for appellant. 
D. J. Dean, for respondent. 


Ear, J. The complaint does not state a cause of 
action. It alleges that plaintiff owned a lot in New 
York city, on 130th street, about seven hundred 
feet westerly from Eleventh avenue: that the defend- 
auts caused the grade of the avenue to be raised 
twenty feet above the surface of the adjoining lands; 
that they failed and neglected to provide any means of 
carrying off the rainwater which fell upon the avenue, 
or to prevent such water from draining upon the ad- 
joining lands; that in the construction of works of a 
similar character, it is proper and usual to build em- 
bankments to prevent rainwater from flowing over 
the sides of the avenue, and also to build receiving 
basins or sewers to carry the same off, all of which 
defendants failed and neglected to build; that, by 
reason of such neglects and failures, the rainwater 
flowed off from the avenue upon the lot of the plain- 
tiff and did him great damage. 

There is no allegation that the defendants, by this 
work upon the avenue, diverted any stream of water 
upon plaintiff's lot, or that they collected surface- 
water into a channel, and thus threw it upon such lot, 
or that they caused any more water to flow upon the 
lot than would have flowed there if the avenue had 
not been raised. The substance of the complaint is 
that the defendants did not protect plaintiff's lot, by 
sewers or embankments, from the rainwater which 
fell upon the avenue and flowed therefrom; that the 
defendants did not owe the plaintiff such protection 
is too well settled in this State to be questioned or to 





Denio, 595; Mills v. City of Brooklyn, 32 N. Y. 489; 
Kavanagh v. City of Brooklyn, 38 Barb. 232. 

The cause of action alleged is not like that found in 
the case of Byrnes v. City of Cohoes, 67 N. Y. 204, 
where the defendant constructed a gutter, and in it 
conducted the surface-water of a whole ward, which 
before flowed in another direction, directly to and 
upon the plaintiff's lands; nor like that found in the 
case of Bastable v. City of Syracuse, 8 Hun, 587, where 
the defendant,in substantially the same way, collected 
the surface-water from thirty-two acres of land, 
which formerly flowed in another direction, and 
caused it to flow in large volumes upon the plaintiff's 
land. The cases cited by appellant’s counsel from the 
Illinois Reports (Nevins v. Peoria, 41 Ill. 502; City of 
Aurora v. Gillette, 56 id.132; Same v. Reed, 57 id. 29; City 
of Jacksonville v. Lambert, 62 id. 519) are like the cases 
of Byrnes v. City of Cohoes and Bastable v. City of 
Syracase; although there are dicta in those cases 
which might not be regarded as sound law in this 
State. 

This complaint might, therefore, have been properly 
dismissed, upon the defendant’s motion at the open- 
ing of the trial, on the ground that it did not allegea 
cause of action. 

But the proofs were substantially as defective as the 
complaint. They showed that the avenue was raised 
ten feet. There was no evidence showing where the 
surface-water flowed before the grading of the avenue, 
or that any more flowed upon plaintiff's lot than be- 
fore. One might guess that more did flow there, but 
it was incumbent upon plaintiff to prove it by satia- 
factory evidence. It was not shown that the surface- 
water from a large area, as in the cases above cited, 
was collected into a channel and thrown upon the 
plaintiff's lot. The natural flow of the surface-water 
seems to have been toward this lot from at least two 
directions, and what the condition of the lot would 
have been but for the raising of the avenue, cannot 
be known from the case. 

The defendants had at least as much right to fill up 
and raise this avenue as a private owner of a city lot 
has to fill up and improve his lot; and there can be no 
question that such an owner may fill up his lot and 
build upon it; and the surface-water of adjoining lots 
may thus be prevented from flowing upon it, or the 
surface-water may be thrown from it upon adjoining 
lots, and flow upon them in a different way and in 
larger quantities than before, and yet no liability 
would arise. If it were otherwise it would be quite 
difficult to improve city lots and build upacity. Each 
owner may improve his lot and protect it from sur- 
face-water. He may not collect such water into a 
channel and throw it upon his neighbor’s lot; but he 
is not bound, for his neighbor’s protection, to collect 
the surface-water which falls upon his lot, and lead it 
into a sewer. Vanderwiele v. Taylor, 65 N.Y. 341; 
Gannon v. Hargadon, 10 Allen, 106. 

There are no facts in this case which made it the 
imperative duty of the defendants to drain the rain- 
water which fell upon the avenue into the sewer which 
existed in 130th street. It is settled that a city may 
exercise its discretion, subject to no review or ques- 
tion in any court, whether at any particular place it 
will build a sewer; and what waters it will conduct 
into an existing sewer, and what drains it will connect 
therewith, must usually, for the same reason, also be 
within its discretion. Dillon on Mun. Corp., § 799. 

The judgment must be affirmed with costs. 

All concur. 

- n the absence of statu 
2 . ality. oe otitis Ze p Re necessaril resulting 
to an abutting owner from a mere change of the 


os 
street. 2 Dill. Mun. Corp., § 783; Simmons v. City 0, Camden, 
26 Ark. 276; S. C.,7 Am. Rep. 620; Dorman v. Jacksonville, 
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Fla. 538; 8.C., 7 Am. Rep. 258 and cases cited in note; Lee v. Min- 
22"Minn. 13; Detroit v. Beckman, 84 Mich. 125; 8. C. 

22 Am. . 507; v. Shedd, 13 Bla . 258; Tate v. Mi 
(0. 149; Pontiac v. Carter, 32 Mich. 164’ Therefore, 
is not liable where in changing the grade of a street it 
fills a drain or gutter on the side of the street which had for- 
merly carried the surface-water which fell upon the street, 
whereby the water was caused to flow from the street “pen 
lot of an adjoining owner. Imier v. Springfield, 55 Mo. 119; 

-, 17 Am. Rep. 645. 

ot liable for damage done by surface-water run- 
rge quantities through a new street constructed 
f a hill, and there connected with transverse 
t is liable if the opening of such new street 
off the Ds ag from a natural water-course. Union v. 
rule against liability does not apply where the city 
private property, although the invasion is only conse- 
. Itis therefore held that while the city may elevate 
depress its streets as it thinks proper, yet if in so doing it 
turns a stream of mud and water upon the grounds and into 
the cellar of an adjoining owner,or creates in his neighbor- 
as t pond, it is liable for the damage. Nevins v. 
City of Peoria, 41 Tl. 502; City of Aurora v. Reed, 57 id. 29; 8. 
C., 11 Am. Rep. 1; City of Dizon v. Baker, 65 Ill 518; 8. C.,16 
Am. Rep. 591; Bloomington v. Brokaw, 77 Ill. 194. So, where 
a city so chan the grade of certain streets as to cause sur- 


water which formerly flowed in other streets, or which 
was ponded at some distance from plaintiff's estate, to flow 
onto his estate and into his cellar and well, held, that the 
9 Aga ary for the damages = caused. Inman v. Tripp, 


;8 C.,%3 Am. Rep 520. 

In Pettigrew v. Evansville, 25 Wis. 223; 8. C., 3 Am. Rep. 50, 
it was decided, in a learned opinion by Dixon, C. J., that 
wherea municipal corporation is proceeding to drain its lands 
by the construction of artificial channels in the direction of 

oining the corporation, to the permanent injury of 
such oining land, the owner thereof may restrain the con- 
struction of such channels by injunction. And that a muni- 
cipal corporation can acquire the right to turn a stream of 
water upon the lands of another, to the injury thereof, only 
by an exercise of the power of eminent domain. 

This liability of a city for the invasion of private property 
was ably considered in the case of Ashley v. The City of Port 
Huron, 35 Mich. 296; 8. C., 24 Am. Rep. 552 (also reported in 15 
Alb. Law Jour. 81), wherein it was held that if a city so con- 
struct a sewer as to throw large quantities of water upon land 
where it would not otherwise have gone, it was liable. See, 
also, the able opinion of Smith, J., in Eaton v. Boston, Con- 
cord, etc., R. R. Co.,51 NH. 504; S. C., 12 Am. Rep. 147. 

Lord Tenterden forcibly expressed the legal idea when he 
said that surface-water was the common enemy which every 
proprietor may fight and get rid of as best he ma Thus 
where a municipal corporation, by raising the grade of a street, 
obstructed the flow of surface-water from adjacent higher land, 
to the injury thereof, it was held that the owner of the land 

id not maintain an action fordamages. Hoyt v. The City 
of Hudson, 27 Wis. 656; 8. C.,9 Am. Rep. 473. 

So it is held that a private land-owner may, in the reason- 
able use of his own land, lawfully prevent the flow of surface- 
water onto his premises from the adjacent higher land of an- 
other, although such adjacent land is thereby injured; and 
the fact that such water has been wont to flow upon the infe- 
rior land for over twenty Se will not amount toa prescrip- 
tion. Swett v. Cutts, 50 N.H. 439; Murphy v. Kelley, 68 Me. 
521; S. C.,9Am. Rep. 276. 

But a different rule is held in Ohio. There the erection of 
an embankment on one’s own land, whereby the surface-wa- 
ter accumulating on the land of another is prevented from 
flowing off in its natural courses, and caused to flow in a dif- 
ferent direction over his land, is an act for which action may 
be maintained by the latter, without showing any actual in- 
jury or damage. Tootle v. Clifton, 22 Ohio St. 247; 8S. C., 10 


Am. hy, «tee 
Soin fornia, where defendant, owning lands adjoining and 
below unoccupied public lands of the United States, built an 
embankment along his lands to obstruct the flow of the sur- 
face-water from the adjoining lands, and plaintiff afterward 
fp eco said public lands, and brought this action to recover 
or damages done to his land and crops by means of said em- 
bankment, held, (1) that plaintiff had a natural easement to 
have the surface-water from his lands flow off upon the lands 
below, and that defendant was liable for injuries occasioned 
by obstructing such flow; (2) that defendant could gain no 
rescriptive right against the United States, and that, there- 
ore, the plaintiff was not prejudiced by the fact that the em- 
bankment was built before he purchased the land. Ogburn 
‘v. Connor, 46 Cal. 346; S. C.,13 Am. Rep. 213. 


COURT OF APPEALS ABSTRACT. 


ABATEMENT — CAUSE OF ACTION ARISING FROM CON- 
TRACT TO MARRY. — The plaintiff alleged that the de- 
fendant falsely and fraudulently represented to her 
that he was unmarried and lawfully free to marry her; 
that relying on such representations she married him 
and cohabited with him, bearing him three children; 
that subsequently the defendant, alleging and proving 





that he was already married at the time of his marri- 
age with her, procured a judgment annulling her mar- 
riage; and the plaintiff prayed judgment for damages, 
eto. Held. that this cause of action did not survive. 
Wade v. Kalbefleisch, 58 N. Y. 282. A contract of 
marriage is not within the purview of the statute. 
Nor does a cause of action for such a wrong survive. 
Causes of action for wrong that survive must relate to 
ae. Id.; Cregan v. Brooklyn and Crosstown R. 
. Co., 18 Alb. L. J. 474. Thisis an action for a mere 
personal injury. If the marriage had not been an- 
nulled the plaintiff would have had property interests 
in his estate, but he had the legal right to institute the 
action; the judgment was the act of the law, and 
he did no legal wrong in procuring it. Order affirmed. 
Price v. Price. Opinion by Earl, J. 
(Decided Nov. 19, 1878.] 


SERVICES, ACTION FOR—MUTUAL GRATUITOUS SER- 
VICES: PRESUMPTIONS.— The plaintiff sued on a note 
and an account for services during a number of years; 
the defendant denied the services, and set up a counter- 
claim for the use of a barn, and for teaming duringa 
number of years; the plaintiff replied that the use of 
the barn was worth less than was claimed, and had been 
paid for by use of the plaintiff's horse and wagon. The 
referee found for the plaintiff the amount of the note, 
and found that his services had been rendered, but 
that they were not to be paid for except in certain 
specified ways; he allowed the defendant's entire coun- 
ter-claim, and gave judgment in his favor. There was 
no proof of any agreement by plaintiff to pay for the 
teaming or the use of the barn, nor any proof of the 
items of the teaming, except that it was done by 
teams of a factory of which defendant had charge, was 
almost daily in occurrence, and estimated to be worth 
$200 a year. It appeared that defendant frequently 
used a horse and wagon belonging to plaintiff, and that 
neither party kept any account of that or of the team- 
ing. The referee found that it was not the intention 
to keep any such account, but that they did not sup- 
pose that one service was equal to the other, aud that 
there was no understanding that one should set off the 
other. The referee also found that after the accruing 
of the alleged indebtedness for teaming, the defend- 
ant paid the plaintiff over $3,200 for goods sold. There 
was no proof that the claim for teaming was ever set 
up tillthe suit. Held, that these facts would not war- 
rant the finding of an implied agreement by plaintiff to 
pay fortheteaming. The finding that defendant did 
not intend to keep any account of it is equivalent toa 
finding that it was theintention not to make any 
charge for it. Under such circumstances, the teaming 
and the use of the horse and wagon must be regarded 
as mutually gratuitous. This is not inconsistent with 
the finding that the parties did not suppose the serv- 
ices to be equal. If no account was to be kept, there 
could be no comparison of values. Judgment reversed. 
Potter v. Carpenter. Opinion by Rapallo, J. 

(Decided Feb. 4, 1879.] 


ASSESSMENT— OMISSION OF PROPERTY BENEFITED; 


ERROR OF JUDGMENT: MOTION TO VACATE.—A large 
number of lots on the line of a street improvement 
were intentionally omitted from the assessment, be- 
cause they did not require curbing or guttering, aud 
although flagging was also to be performed, yet the 
bid of the contractor, though largely in excess of the 
value of the curbing and guttering, specified no price 
for flagging. Held, that this erroneously assumed that 
the flagging cost nothing, and that hence those lots 
were not benefited. Assessments are according to 
benefit. Whether expense is incurred does not de- 
pend on the manner of bidding. The aggregate bid is 
the compensation for the whole work; although the 
price for one kind may be double its value, and an- 
other may be without any specified price, the excess 
for some would perform the work for which no price 
was named. This is not a case of erroneous judgment 
as to extent of benefits conferred, but the adoption 
of an illegal rule by which many lots benefited may 
escape assessment. Casey, 5 Hun, 463; Auchmuty, 11 
id. 76, distinguished. The true construction of chap- 
ter 313 of Laws of 1874, which provides that assess- 
ments shall not be vacated on account of certain speci- 
fied defects and irregularities unless fraud is shown, 
and chapter 312 of Laws of 1874, which provides that 
assessments may be vacated ou motion for substantial 
error or fraud, is, that effect must be given to both, 
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but under the latter the error must be substantial and 
not described in chapter 313. In this case, the er- 
ror being substantial and not embraced in chapter 
313, the remedy by motion is proper. It is not in- 
dispensable to find that the assessors intended to 
commit a wrong. It is enough that they assessed 
one class of property for improvements upon an- 
other class, and exempted the latter from any as- 
sessment. While reasonable intendment of good 
faith and regularity should be indulged, the rights and 
interests of property holders upon whom the burdens 
are imposed should not be disregarded. As the assess- 
ors have now no power to make an assessment upon 
the omitted parcels, the whole assessment is void, and 
no rehearing will avail. 67 N. Y. 528. Order of Gen- 


eral and Special Terms reversed and motion to vacate 
granted. Jn re Petition of the N. Y. Prot. Epis. Pub- 
lic School to vacate assessment. Opinion by Church, 


[Decided Nov. 26, 1878.] 


ASSESSMENTS — PUBLICATION: REPAVEMENT: CER- 
TIFICATE OF COMMISSIONERS.—Under the statutes the 


publication of an intended assessment is a condition 
recedent, and is a substantial requirement. In re 
mith, 526 N. Y. 426; In re Levy, 63 id. 687; 4 Hun, 
501. If there are no corporation newspapers,no proceed- 
ings can be instituted. In re Folsom, 56 N. Y. 60; In 
re Anderson, 60 id. 457, distinguished. Where by 
section 20, of chapter 580, of Laws of 1872, it is made 
the duty of the clerks of the boards of the common 
councilof New York city to publish all its resolutions 
and ordinances, and any vote upon any resolution or 
ordinance contemplating any specific improvement, 
and any tax or assessment, is prohibited until after 
such publication has been made for three days, and it 
is provided that after the passage of any such resolu- 
tion or ordinance it shall be published with the ayes 
and nays, but the manner and time of publication are 
not provided; and where by section 1 of chapter 383 
of Laws of 1870, it is provided that all advertising for 
the city government in street and assessment proceed- 
ings shall be published in not more than seven daily 
and six weekly newspapers, to be designated by the 
mayor and comptroller, and any payment for such ad- 
vertising to any other paper is prohibited, held, that 
where no such designation was made, a publication by 
the clerk in such papers as he chose was illegal. The 
error was not cured by the certificate of commission- 
ers under chapter 580 of Laws of 1872. The exception 
as to re-paving in the seventh section of that act does 
not apply alone to cases where the commissioners 
failed to certify that the contract was free from fraud. 
In re Puguet, 67 N. Y. 441, distinguished. That §cer- 
tificate has no effect upon the rights of parties to va- 
cate assessments, but applies only to the parties to the 
contracts mentioned. The property-holders have no 
hearing before the commissioners and cannot be af- 
fected by their adjudication. A pavement having 
been once paid for, a repavement is within the terms 
of the statute, and the right of the property-holder 
is not impaired by the adjudication that the contract 
is free from fraud. Inre Astor, 53 N. Y. 617. A street 
includes sidewalks and gutters, and flagging a side- 
walk isa paving of the street. Inve Phillips, 60 N. Y. 
16; In re Burke, 62 id. 224. Order of General Term 
reversed and that of Special term affirmed. Inthe 
Matter of the Petition of Burmeister. Opinion by 
Church, C. J. 
[Decided Feb. 4, 1879.] 


CoRPORATION—FORFEITURE: CONSTITUTIONAL LAW. 
—A corporation, by omitting to perform a duty im- 


posed by its charter, or to comply with its provisions, 
does not ipso facto lose its corporate character, or cease 
to be a corporation, but simply exposes itself to the 
hazard of being deprived of its corporate character 
and franchises by the judgment of the court in an ac- 
tion instituted for that purpose by the attorney- 
general in behalf of the people. But under sec- 
tion 47 of the general railroad act of April 2, 1850, as 
amended by chapter 775 of the Laws of 1867, which 
declares that if any corporation formed under that act 
shall not, within five years after its articles of associa- 
tion are filed and recorded in the office of the secre- 
tary of State, begin the construction of its road, and 
put it in operation within ten years from the time of 
filing its articles of association, “its corporate exist- 





ence and powers shall cease,” it needs no action or 
judicial procedure to declare or complete a forfeiture 
of the charter and loss of corporate power, in case 
these provisions are not complied with. Where a rail- 
road company had its time extended for these pur- 
poses three years by chapter 575 of the Laws of 1874, 
which expired May 25, 1877, and having failed to com- 
mence its construction, another act was passed on the 
2d of May, 1878, extending its time five years from the 
passage of the latter act, and the road commenced its 
construction in July, 1878, held, that the latter act 
was in conflict with section 18, article 3, of the Con. 
stitution, which took effect January 1, 1875, declarin 
that ‘‘ the Legislature shall not pass a private or lo 
bill * * * granting to any corporation, association, 
or individual, the right to lay down railroad tracks.’’ 
At the time the latter act was passed the railroad had 
ceased to be a corporation, and its powers were ex- 
tinct, as fully asif judgment of forfeiture had been 
pronounced. The act of 1878 was not a waiver of the 
forfeiture (N. Y. Elev. R. R. Co., 70 N. Y. 327), but the 
creation of a new corporation under the guise of re- 
viving and rehabilitating a defunct corporate body. The 
Elevated Railway was not subject to the provisions of 
section 47 of the general railroad act; it was liable to be 
proceeded against by the attorney-general, but had not 
lost its franchises. Order affirmed. In re Brooklyn, 
Winfield and Newtown Railroad Company. Opinion 
by Andrews, J. 

[Decided Dec. 3, 1878.] 


EVIDENCE — ERROR IN ADMITTING: FOR WHAT A 
NEW TRIAL WILL BE GRANTED.—In an action for neg- 


ligence, a witness was asked, ‘‘ Do you know any thing 
about a party recovering a judgment of $5,000 before 
Judge Van Brunt?’’ This was objected to, the ob- 
jector was overruled, and exception was taken. The 
witness answered: ‘I was not in that case, nor a wit- 
ness, and don’t know any thing about it. I did hear 
from some parties outside that there was such a 
thing.”’ It being evident from previous questions that 
this inquiry was intended to refer to a judgment fora 
previous injury at the same place, held, error, as incom- 
petent, irrelevant, and impertinent, and calculated to in- 
fluence the jury injuriously to the defendant. The error 
was not obviated by the theory that the inquiry may 
have been preliminary to something material, for there 
was nothing in the case to show that it was admitted 
on that ground; nor was it obviated on th ground 
that the first part of the answer showed ignorance, and 
the latter part was irresponsive, for there was no ob- 
jection to the answer on that ground, nor motion to 
strike it out. The effect was as well attained as if the 
witness had answered from personal knowledge. On 
a close question of fact, slight influences may turn the 
scale, and every thing extraneous that may possibly in- 
fluence the jury must be excluded. A witness for the 
defendant having stated that he had hung outa at 
lamp on the evening of the accident, and then said, * 
expect I removed it from four to five in the morning,”’ 
was asked by his counsel if his recollection was re- 
freshed or his attention called to it by any circum- 
stance or accident that happened there, and this was 
excluded under objection. Held, error. A witness 
having given an ambiguous answer may properly be in- 
quired of as to any fact or circumstance tending to 
enable him to recollect more clearly or certainly. 
Judgment reversed. O’Haganv. Dillon. Opinion per 
Curiam. 

[Decided Feb. 4, 1879.] 


FORGERY — FALSE ASSUMPTION OF AUTHORITY.—In 
the statute of forgery, the words ‘“ purporting to be 


the act of another,” are synonymous with “pur rting 
to be the contract or obligation of another.’’ The of- 
fense defined by the statute is forgery and not a false 
assumption of authority. One who makes an instru- 
ment signed with his own name, but purporting to 
bind another, does not make an instrument purporting 
to be the act of that other. It appears upon its face to 
be his own act. So wherea county treasurer, without 
authority, executed a note purporting in the body to 
be the obligation of the county, but signed it simply as 
‘““A. B. County Treasurer,”’ held, that this was not 
forgery. Judgment affirmed. People v. Mann. 
Opinion by Rapallo, J. 

[Decided Dec. 17, 1878.] 
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Jornt-Stock ASSOCIATIONS—HOW SUED: COM- 
PLAINT: HOW FORMED.—In a suit by a bank organized 


under the general banking act, although it may be 
brought in the name of the president, yet there must 
be an allegation of a contract with the bank itself; 
and in a suit against such a bank if the name of the 
president is used as defendant, there must be the like 
allegation; or the action will be deemed one by or 
against such person individually. Delafield vy. Kinney, 
24 Wend. 345; The Ogdensburgh Bank v. Van Rensse- 
laer, 6 Hill, 240; Root v. Price, 22 How. Pr. 372. But 
the rule is otherwise as to mere associations of more 
than seven persons, which are properly sued in the 
name of the president. Laws of 1849, ch. 258, § 1. 
Where a complaint against Ostrander, President, etc., 
alleged that the defendant, the Old Saratoga Union 
Mercantile Association, was a joint-stock association 
of which Ostrander was president; and that as such 
president and by authority of the association he made 
the note sued on, which is then set out: that it was 
presented to defendant, and that defendant was in- 
debted, etc., held, that this was a statement of a cause 
of action against the association and not against 
Ostrander personally, and that a judgment thereon 
was against the association. In the formation of such 
an association there is no necessity of a written sub- 
scription, by the members, to escape the statute of 
frauds. No greater formality is necessary than in the 
formation of partnerships. Smith v. Tarlton, 2 Barb. 
ch. 336. Where such a note is shown to have been 
authorized by the association, there is no necessity for 
showing that they had the benefit of the money raised 
upon it. Judgment affirmed. National Bank of 
Schuylerville vy. Lasher ; Samev. Vanderwerker. Opin- 
ion per Curiam. 

[Decided Sept. 17, 1878.] 


NEGLIGENCE —DUTY TO REPAIR: CONTRACTOR: 


LICENSEE.—The Brooklyn City Railroad contracted 
with the city of Brooklyn to keep the pavement within 
the tracks and three feet on each side thereof in thor- 
ough repair; a part of the track of that company was 
laid by defendant, with their permission, for the 
purpose of turning from that company’s track to their 
own, and was used by both companies as a part of the 
city railroad company’s track; by agreement between 
the two companies it was the duty of the defendant to 
make and pay for all switches necessary to enable 
them to avail themselves of the license to use that 
track; the defendant had no right of interfering with 
the switch after it was made, or with the pavement or 
crosswalk on each side. Held, that it was the duty of 
the city railroad, and not of the defendant, to keep 
the track, switch, pavements, and crosswalks at that 
point in repair, and that defendant was not liable to 
one there injured by a defect in the crosswalk. 
Brooklyn v. Brooklyn City R. R. Co., 47 N. Y. 475; 
McMahon v.2d Av. R. R. Co., 18 Alb. L. J. 418. The de- 
fendant is a contractor and licensee under the city 
railroad, and having once properly performed its duty 
in constructing the switch, is under no responsibility 
for its subsequent want of repair, as to third persons. 
Carpenter v. Cent. Park R.R. Co., 11 Abb. (N. S.) 416, 
distinguished, and Fash v. 3d Ave. R. R. Co., 1 Daly, 
150, distinguished and doubted. Judgment reversed. 
Lowrey v. The Brooklyn and Newtown R. R. Co. 
Opinion by Hand, J. 

[Decided an. 21, 1879.] 


STATUTORY CONSTRUCTION — MUNICIPAL POWER TO 
TAX: CERTIORARI.—The power to raise by annual 
tax an amount sufficient to pay the water bonds of 
Long Island City, conferred by section 6 of chapter 
460 of Laws of 1871, and by section 1 of title 6 of the 
charter, Laws of 1871, chapter 461, is not abrogated by 
the provision in section 9 of title 10 of the charter, in 
which the power to issue bonds is repealed, and by the 
provision in said last section, to the effect that the water 
rents shall be so kept and fixed that the aggregate net 
amount over expenses collected shall at all times be 
equal to at least 7 per cent on the then existing water 
debt of the city. The latter provision is simply in- 
tended to produce from rents an amount sufficient 
to cover the interest, and thus wholly or partially re- 
duce the amount of tax. The city is not confined to 
this mode; no provision was made for the specific ap- 
propriation of the rents to the payment of interest, 
nor restricting the city’s liability for interest to the 





rents. To compel the bondholders to look only to the 
rents for payment of their interest, explicit provision 
would be necessary. The question of the validity of 
the bonds cannot be examined on a certiorari, which 
seeks to review only the proceedings relating to lay- 
ing and assessing the tax. Judgment affirmed. Peo- 
ple ex rel. Woolsey v. Com. Council of L. I. City. 
Opinion by Rapallo, J. 

[Decided Jan. 21, 1879.] 


UNDERTAKING ON APPEAL, ACTION ON — NOTICE OF 
ENTRY OF JUDGMENT. — Under section 348 of the old 


Code of Procedure, ten days’ notice in writing of the 
entry of the judgment of affirmance was a condition 
precedent to a recovery upon the undertaking on an 
appeal. This must be alleged and proved or there 
could beno recovery Service of acopy of the Gen- 
eral Term order of affirmance, without any statement 
that it had been filed or entered, or that judgment ac- 
cordingly had been entered, is not equivalent. Letters 
of the defendant in the action could not be received in 
evidence as against the surety. Wood v. Fisk, 63 N. 
Y. 250. The notice must specify the office where judg- 
ment was entered; so, a letter of the plaintiff's attor- 
neys to the defendants, not stating that fact, is inef- 
fectual. Valton v. N. L, F. L. A. 8., 19 How. 515. Nor 
is such a letter the service required by the Code. 
§§ 408, 409. In this form of action the plaintiff cannot 
recover on the ground that the defendants were in- 
demnified. There was no necessity for pleading the 
want of notice in the answer. Selover v. Coe, 63 N. 
Y. 438, 443. The principal in the undertaking is not 
an agent who can bind the surety. Hatch v. Elkins, 
65 N. Y. 496. Nor did the defendants waive their de- 
fense, because, when called on to pay, they based their 
refusal on other grounds. Judgment affirmed. Rae 
v. Beach. Opinion by Miller, J. 

[Decided Feb. 4, 1879.) 


UsvurRY—PLEADING: FORFEITURE OF INTEREST BY 
NATIONAL BANKS: RIGHTS OF ACCOM MODATION IN- 
DORSER.—The defense of usury must be pleaded with 


such certainty and precision as to make out on the face 
of the pleading that a corrupt and usurious contract 
had been made. Where an answer, by an accommoda- 
tion indorser, avers that anote was presented to the 
plaintiff for discount for the benefit of and by the 
makers, all of which was known to the plaintiff at the 
time of discount, and further avers that, as the de- 
fendant had been informed and believed, the plaintiff 
then discounted it for the benefit of the makers, and 
knowingly, corruptly and usuriously deducted, took, 
received, reserved and charged by way of discount 
and for the loan or forbearance of the money thereby 
secured for the time it had to run, a sum of money 
greater than at the rate of seven per cent per annum, 
specifying the amount, ‘‘or thereabouts,”’ and claims 
a forfeiture of the entire interest, etc., held, that these 
averments, with the further averment, that the mak- 
ers received the amount less the sum so deducted, con- 
stitute agood answer of usury. It is apparent that 
what is averred must have been with the consent of 
the borrowers, otherwise they could not have received 
the proceeds. The Merchants’ National Bank v. The 
Commercial Warehouse Co., 49 N. Y. 635. Under §§ 
5197, 5198 of the National Bank Act, the taking of ille- 
gal interest is available as a defense by way of set-off 
or rebatement. Hintermister v. The First Nat. Bank 
of Chittenango, 64 N. Y. 212, 215; Brown v, Second 
Nat. Bank of Erie, 72 Penn. St. 209, 213; Overholt v. 
The National Bank of Mount Pleasant, 82 id. 490; Lu- 
cas v. Government Nat. Bank of Pottsville, 78 id. 228; 
National Bank of Madison y. Davis, Thompson’s Na- 
tional Bank Cases, 350. The operation of § 5198 is not 
restricted to notes bearing interest on their face. F. 
& M. National Bank v. Dearing, 1 Otto, 29. An ac- 
commodation indorser has the same rights under these 
sections as the maker. In re Wild, 1 Blachf. 243; Na- 
tional Ex. Bank of Columbus v. Munroe, 2 Bond C. C. 
R. 170; Brown v. Second National Bank of Erie, 72 
Penn. St. 209; Cake v. First National Bank of Lebanon, 
17 Alb. L.J. 345. A“ borrower, ” under the usury law of 
this State, is any person either a party to the loan or 
liable to pay it. heelock v. Lee, 64 N. Y. 247; Bissell 
v. Kellogg, 65 id. 432; Livingston vy. Harris, 11 Wend. 
329; Post v. The Bank of Utica, 7 Hill, 391. Wherea 
bank sues on the last of a series of renewal notes, and 
an illegal retention of interest is proved, the taint of 
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usury affects the whole series, and a forfeiture of the 
entire interest from the beginning of the loan follows, 
where the facts concerning the renewals are properly 
set up in defense. Overholt v. National Bank of Mt. 
Pleasant, supra; Tuthill v. Davis, 20 Johns. 236; Cake 
y. First Nat. Bank of Lebanon, supra; Brown v. Sec- 
ond Nat. Bank of Erie, supra. Judgment reversed. 
National Bank of Auburn v. Lewis. Opinion by Mil- 


ler, J. 
[Decided Dec. 20, 1878.] 





~——————— 


UNITED STATES SUPREME COURT 
ABSTRACT. 


CRIMINAL LAW —STATUTE OF LIMITATION: WITH- 
HOLDING PENSION MONEY.—Indictment for withhold- 


ing pension moneys paid to defendant as agent and 
attorney for another; plea, the statute of limitation of 
two years as abar. The trial judges certified that it 
appeared on the trial that the pensioner demanded her 
money of defendant on the 24th December, 1870,and he 
refused to pay her,and had never paid her up to the find- 
ing of the indictment, September 15, 1875; that he re- 
quested the judge to instruct the jury to acquit him 
because the offense was barred by the statute of lim- 
itations, which the court refused to do. Held, that the 
court erred; the crime was not a continuous one and 
the statute (Rev. Stats., $1044) was a bar. United 
States v. Irvine. Opinion by Miller, J. 


— WITHHOLDING BACK PAY AND BOUNTY. — In- 
dictment charging defendant with unlawfully with- 
holding ‘‘arrearages of pay and bounty ”’ from per- 
sons for whom, as agent and attorney, he had collected 
the same for the United States. The offenses were 
charged as of the dates of March 16th and 17th, 1868, 
and continuing thereafter. The defendant was found 
guilty and the court certified to the Supreme Court 
the following question: Is wrongfully withholding 
back pay or bounty by an agent or attorney from a 
claimant an offense under section thirteen of the act 
of July 4, 1864, page 389 (18 Statutes at Large), or under 
section thirty-one of the act of March 3, 1873 (17 Stat- 
utesat Large, page 575), section 5485, Revised Statutes ? 
Held, that the question must be answered in the nega- 
tive. The 13th section of the act of 1864 had refer- 
ence to the withholding of the claim of a ‘“* claimant”’ 
before the pension bureau, and the word ‘*‘ claim ”’ in 
that connection does not include ‘*‘ bounty”’ or “‘pay ;”’ 
and the act of 1873 did not apply to cases where the 
money had been already withheld. United States v. 
Benecke. Opinion by Miller, J 


PATENTS— ASSIGNMENT OF INVENTION BEFORE 
LETTERS GRANTED: RIGHT TO RENEWAL.—The in- 


ventor of a car brake, before letters-patent therefor 
were issued, conveyed and set over to J. 8. all the 
right, title and interest which he had or by letters- 
patent would be entitled to have therein and the as- 
signment was duly recorded in the Patent Office. 
Afterward letters-patent were issued to J. 8. upon an 
application duly sworn to by the inventor. There- 
after J. S. assigned to the complainant all the right, 
title, interest and claim which he then had or might 
have in said invention and letters-patent and any ex- 
tension thereof. This assignment was duly recorded. 
Held, that the entire interest of the inventor passed 
to J. S., and that the letters-patent were properly is- 
sued in his name; that J. 8. would, had he not as- 
signed, been entitled to the letters for the extended 
term and that he conveyed such right to the complain- 
ant, and that therefore complainant’s title for an ex- 
tended term was good. Where a patentee assigns the 
patent, the assignee, in the absence of express words, 
acquires the right to make, use and vend only for the 
term for which the patent was granted; ‘‘ but where 
the conveyance is of the invention whether before or 
after the patent is obtained, the rule is otherwise, un- 
less there is something in the instrument to indicate 
an intention, the rule being that a conveyance of the 
described invention carries with it all its incidents 
and all the well-considered authorities concur that the 
inchoate right to obtain a renewal or extension of the 

tent is as much an incident of the invention as the 
nchoaie right to obtain the original patent, and if so, 
both are included in the instrument which conveys 





the described invention without limitation or qualifi- 
cation. Emmons v. Sladden, 9 Off. Gaz. 354; Gayler 
v. Wilder, 10 How. 493; Clum v, Brewer, 2 Cart. C. C.; 
Carnan v. Bowles, 2 Brown's Ch. 84. Hendrie v. Sayles, 
Opinion by Clifford, J. 


——$__ 


NEW YORK COMMON PLEAS ABSTRACT. 


GENERAL TERM, FEBRUARY 3, 1879. 


EVIDENCE — PROOF OF HANDWRITING.—This was a 


motion by defendant for a re-argument or for leave to 
appeal to the Court of Appeals upon the ground of con- 
flicting decisions by different General Terms upon the 
point involved in the case. On the trial in the Dis- 
trict Court the justice admitted in evidence the signa- 
ture of the plaintiff, written at the trial on request of 
the court for the purpose of proving the signature of 
plaintiff's name to a bill of sale which the defendant 
claimed under and which plaintiff testified positively 
was not her signature, while the defendant testified 
that it was the plaintiff's signature, and was made in 
his presence and given to him by plaintiff personally. 
No objection was made by either party to the plain- 
tiff’s signature written in court. Judgment was given 
for the defendant, and the plaintiff appealed and the 
General Term reversed the judgment. Motion for 
leave to go to Court of Appeals granted. Spence v. 
Lindo. Opinion by Van Brunt; Daly, C. J., and 
Larrimore, J., concurred. 


REFEREE — TRIAL BY: CONFLICTING TESTIMONY: 
REVERSAL ON QUESTIONS OF FACT. — On the trial be- 


fore the referee the plaintiff and her husband were 
directly contradicted by the defendant upon a mate- 
rial point. The question involved was whether upon 
this point Mr. and Mrs. Nason were to be believed or 
the defendant, who swore positively that when the 
settlement was made he did not know that the stocks 
belonged to Mrs. Nason. The whole case was decided 
upon the assumption of the referee thet the defendant 
knew when the settlement was made and the stocks 
sold to him that they did not belong to Nason, but to 
Nason’s wife, who brought the suit to recover them. 
The referee gave judgment for plaintiff, who appealed. 
Held, that the finding of a referee is not conclusive 
upon a question of credibility, as the finding of ajury 
where witnesses are directly in conflict, for where 
twelve minds unite in the belief that two of them 
swear to what was false, it is of more weight than the 
belief of a single mind can be. Where the contradic- 
tion is so direct and positive, the statement of each 
upon its intrinsic probability should be tested by the 
circumstances of the whole case, and applying such a 
test in this case the weight of probability isin favor 
of the truth of the defendant’s statement and against 
that of the plaintiff and her husband. That it is the 
duty of the appellate court in trials by the court or 
referee to take the responsibility of examining the 
evidence and determining the facts for itself. God- 
frey v. Moser, 66N. Y. 252. That the result in this case 
is so unsatisfactory upon the evidence that the ends 
of justice will be promoted by setting aside the report 
and having the question settled by the verdict of a 
jury. Judgment reversed and order of reference va- 
cated and new trial ordered. Nason v. Luddington. 
Opinion by Daly, C. J. Van Hoesen and Larrimore, 
JJ., concurred. 





NEW HAMPSHIRE SUPREME COURT 
ABSTRACT.* 


APPEAL—WAIVER BY CONSENT TO REFERENCE.—A 


party, by consenting to a reference of his cause, with 
an agreement that the report of the referee shall be 
final and that judgment shall be entered thereon, 
waives his right of review. Statutory provisions, 
which are enacted for the benefit of individuals, and 
not on account of mere public considerations, may 
be waived by those for whose benefit they are in- 
tended. Hanover v. Weare, 2 N. H. 181; Page v. Pen- 
dergast, id. 235; Lisbon v. Bath, 23id.9; Brown v. 
Dudley, 33 id. 511; Plummer v. Meserve, 54 id. 166; 





*From Edward A. Jenks, Esq., State Reporter, and to 
appear in 58 New Hampshire Reports. 
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Perkins v. Scott, 57 id. 55; Bouv. Dic., Waiver. Car- 
roll v. Locke, 58 N. H.? 

MISTAKE — RECOVERY OF MONEY PAID By.—Money 
paid una check by the drawee toa messenger of the 
payee under a mistake (the drawee erroneously sup- 
posing he had funds of the drawer), and paid by the 
messenger, without fault on his part, to the payee, 
cannot be recovered from the messenger by the 
drawee. By the plaintiffs’ (drawees) delivery of the 
money to the defendant for the payee, the defepaant 
was as fully authorized by the plaintiffs to carry it to 
the payee as if he had been the plaintiffs’ messenger. 
Without fault on his part, he is not liable for doing 
what the plaintiffs authorized him todo. There is no 
I reason for transferring from the plaintiffs to the 
defendant the consequences of the plaintiffs’ error. 
Story on Agency, § 300; Holland »v. Russell, 1 B. & 8. 
#4; 4id 14; Shand v. Grant, 15 C. “B. (N. 8.) 324; 
Sadler v. Evans, 4 Burr, 1984; Edden v. Read, 3 Camp. 
339; Bamforth v Shuttleworth, 11 A. & E. 926; Cox v. 
Prentice, 3 M. & 8. 344; Buller y. Harrison, Cowp. 
565; Tugman v. Hopkins, 4 M. & G. 389, 401; Penhal- 
low v. Doane’s Adm’rs, 3 Dall. 54, 87, 105, 114, 118; El- 
liott v. Swartwout, 10 Pet. 137, 153-158; Perkins v. 
Eaton, 3 N. H. 152; Hoyt v. Hodge, 6 id. 104. Pena- 
cook Savings Bank v. Hubbard. Opinion by Foster, J. 


RES ADJUDICATA—FORMER JUDGMENT IN BAR.—In 
an action brought by a surgeon against his patient 
for service in a surgical case, the defense of malprac- 
tlee is barred by a judgment on the merits rendered 
for the surgeon in asuit brought against him by the 

tient for malpractice in the same service. King v. 

hase, 15 N. H. 9; Edwards v. Stewart, 15 Barb. 67; 
Stevens v. Miller, 138 Gray, 283. Haynes v. Ordway. 
Opinion by Allen, J. 


———_¢—__—__— 


WISCONSLN SUPREME COURT ABSTRACT.* 


NOVEMBER, 1878. 


FRAUDULENT CONVEYANCE: EXEMPT PROPERTY.— 
The owner of property exempt from forced sale may 
sell it or give it away; and when the title has in fact 
passed to the vendee or donee, the property is not 
subject to execution for the former owner’s debts. 
whatever may have been his motive in the sale or gift. 
The fact that after a sale or gift, valid when made, the 
debtor, from some change iv his circumstances, could 
no longer hold the property as exempt if the sale or 

ift were avoided, is immaterial. Carhart v. Harshaw. 

pinion by Lyon, J. 


MISTAKE OF LAW— WHAT IS.—When ~'party, hav- 


ing full knowledge of the facts, comes to an erroneous 
conclusion as to their legal effect, this is a mistake of 
law, and niot of fact. Hurd v. Hall, 12 Wis. 113. In 
an action to recover moneys alleged to have been paid 
under a mutual mistake of fact, for a defendant’s 
supposed interest in land, it appears from the com- 
ee and plaintiff's evidence that plaintiff had full 

nowledge of all the facts which affected, or were 
supposed to affect, the title to the land, before he pur- 
chased and paid therefor, and that the attorney-at- 
law of both parties, upon consideration of those facts, 
fully communicated by him to them, came to the 
legal conclusion, and advised them, that defendant 
had a certain interest in the land; and the parties 
acted upon such advice in the sale and purchase. 
Held, that the mistake thus shown was of law only, 
and the court erred in directing a verdict for the 
— Birkhauser v. Schmitt. Opinion by Or- 
ton, J. 


SLANDER.—Words spoken falsely and maliciously 
concerning one who is a justice of the peace, charac- 
terizing him as ‘“‘a damned fool of a justice,’ are ac- 
tionable per se. Spiering v. Andrae. Opinion by 
Taylor, J. 


SPECIFIC PERFORMANCE — WHEN REFUSED.—Equity 


will not specifically enforce a contract unless its essen- 
tial terms, at least by the aid of reference made 
therein, and of authorized legal presumption, may be 


* From O. M. Conover, ., State Reporter. To appear 
tn Wisceasin Bape.” ” 











clearly and definitely known. A memorandum of 
sale of land to two persons described the land merely 
as the vendor’s forty acres in a specified section, but 
stated that ‘‘ both deeds were to-day signed and left 
with the notary;’’ that the purchase price was $2,100; 
that possession was to be given on a day named, and 
on that day $1,000 of the price should be paid; and 
that the remaining $1,100 might ‘‘stand upon the 
farm.’ There was no statement of the rate of inter- 
est or the term of credit. Held, (1) that this language 
might perhaps be construed as requiring the purchas- 
ers to pay interest at the legal rate, and to execute a 
mortgage upon the land for the unpaid purchase- 
money; and the deeds deposited in escrow might be 
resorted to to ascertain the description of the lands; 
but (2) that the term of credit cannot be supplied by 
legal presumption; nor can parol evidence be admit- 
ted to supply the defect (Waterman v. Dutton, 6 Wis. 
264, distinguished); and for the uncertainty of the 
contract in that particular, specific performance can- 
not be enforced. Schmeling v. Krusel. Opinion by 
Lyon, J. 


—_>__— 


OHIO SUPREME COURT ABSTRACT.* 


JANUARY, 1879. 


COLLATERAL SECURITY — RECOVERY ON.—In an ac- 
tion on a negotiable note which the plaintiff holds by 
assignment before due, in consideration of, and as col- 
lateral security for a loan made by him to the insol- 
vent payee, against whom the maker is entitled to an 
equitable set-off to the note, the plaintiff will be lim- 
ited in his recovery against the maker to the amount 
of the debt which the note secures, and will not, in 
addition thereto, be allowed the amount of his attor- 
ney’s fees in prosecuting the action. Second Nat. Bank 
v. Hemingray. Opinion by Gilmore, J. 


CRIMINAL LAW— BURGLARY: BREAKING.— The 
force necessary to push open a closed, but unfastened 
transom, that swings horizontally on hinges over an 
outer door of a dwelling-house, is sufficient to consti- 
tute a breaking in burglary under our statute which 
requires a forcible breaking. Timmons v. State. Opin- 
ion by Gilmore, J. 


—— INSANITY AS A DEFENSE: EVIDENCE.—On A’s 
trial for a crime, he relied on insanity as a defense, 
and, as evidence tending to prove the defense, offered 
a record from the probate court showing that four 
years previous to the commission of the alleged crime, 
an inquest had been held in that court, and that he 
had been adjudged insaue and confined in an asylum. 
Held, that the evidence was admissible. Wheeler v. 
State. Opinion by Okey, J. 


PRINCIPAL AND SURETY: DISCHARGE OF SURETY BY 
CONCEALMENT.—If a principal, having knowledge, or 
a belief founded on reasonable and reliable informa- 
tion, that his agent is a defaulter, requires sureties for 
his fidelity in the future, and holds him out as a trust- 
worthy person whereby such security is obtained, he 
cannot afterward avail himself of a guaranty so ob- 
tained from a person who was ignorant of what was 
known to, and ought to have been disclosed by, the 
employer. Dinsmore v. Tidball. Opinion by Mcli- 
vaine, J. 


SET-OFF— WHAT SUBJECT OF.—The general rule in 
equity, as at law, is, that joint debts cannot be set off 
against separate debts, unless there be some special 
equity justifyingit. If there are such equities, the bank- 
ruptcy of the party against whom they exist is suffi- 
cient ground for the allowance of the set-off against 
notes not due at the time of the assigument. Where 
a banker induced a firm to continue its deposit account 
with him, by deceptively holding himself out as being 
still the holder of several negotiable notes made to him 
by the principal member of the, firm, when in fact he 
had assigned them as collateral securety for a debt: 
and there was an understanding between the firm and 
the banker, from the course of dealing between them, 
that the notes pf the individual member were to be 
paid through the deposit account of* the firm, and 





* From E. L. DeWitt, Esq., State Reporter. 
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which he had a right to treat as his own for that and 
other purposes; on the bankruptcy of the banker, held, 
that after satisfying the debt for which the notes of 
the individual member were held as security, the lat- 
ter, as against the assignees of the bankrupt, is in 
equity entitled to set off the firm account against the 
balance due on the notes. Second Nat. Bank v. Hem- 
ingray. Opinion by Gilmore, J. 

WILL — MORTGAGE BY DEVISEE.—A testator directed 
his executor, by his will, to sell his real estate, and, 
after having set aside a specified sum for the support 
of his widow, to divide the remainder of the proceeds 
of the sale among his eight children. After the testa- 
tor’s death, and before the executor sold said real 
estate, S., a son of the testator, mortgaged his interest 
therein to secure the payment of a loan of money. 
Held, that such mortgage operated as an equitable as- 
signment to the mortgagee, of the interest of S.in the 

roceeds of the sale of said real estate by the executor. 

orst v. Dague. Opinion by Boynton, J. 

—_—_ > —-—-— 


INSURANCE LAW. 





FIRE POLICY—ON MORTGAGED PREMISES: INTEREST 
INSURED: PAYABLE TO MORTGAGEE: CHANGE OF 
TITLE: FORECLOSURE.—M. was insured on her dwell- 
ing-house, which was already mortgaged to the plain- 
tiffs, the conditions broken and proceedings com- 
menced for foreclosure, of which the defendant insur- 
ance company had no notice. By aclause in the policy 
the insurance was ‘‘ payable in case of loss to the plain- 
tiffs to the amount of the mortgage held by them.”’ 
The policy stipulates, “if the property be sold or 
transferred, or any change take place in title or pos- 
session, whether by legal process or judicial decree, or 
voluntary transfer or conveyance * * * then * * * this 
policy shall be void.’’ Held, (1) that the insurance was 
upon the property of M. and not upon the interest of 
the plaintiffs as mortgagees. Fogg v. Middlesex Mut. 
F. Ins. Co., 10 Cush. 337; Sanford v. Mechanics’ Mut. 
F. Ins. Co., 12 id. 541; Jackson v. Farmers’ Mut. F. Ins. 
Co., 5 Gray, 52; Hale v. Mechanics’ Mut. F. Ins. Co., 6 
id. 169; Loring v. Manufacturers’ Ins. Co., 8 id. 28; 
Turnerv. Quincy Ins. Co., 109 Mass. 568; Franklin Sav. 
Institution v. Central Mut. F. Ins. Co., 119 Mass. 240. 
(2) That the clause making the insurance payable to 
the plaintiffs was merely a contingent order; that any 
violation of the conditions and stipulations of the 
policy which would defeat the right of the assured to 
recover upon it, would defeat the right of the plaintiffs. 
Bates v. Equitable Ins. Co., 10 Wall. 33; Grosvenor v. 
Atlantic Ins. Co., 17 N. Y. 391; State Mut. F. Co. v. 
Roberts, 31 Penn. St. 438; Foote v. Hartford Ins. Co., 
119 Mass. 259; Smith ». Union Ins. Co., 120 id. 90; City 
Five Cents Savings Bank v. Penn. Ins, Co., 122 id. 165. 
(3) That the foreclosure of the mortgage effected a 
change of title of the assured by legal process within 
the meaning of the policy, and the policy thereby be- 
came void. Campbell v. Hamilton Mut. Ins, Co., 51 
Me. 69; Abbott v. Hampden Mut. F. Ins. Co., 30 id. 
414. Maine Sup. Ct.,58 Me. Brunswick Savings Ins. 
Co. v. Commercial Ins. Co. Opinion by Libbey, J. 

— PLEADING IN ACTION ON POLICY; NOTICE OF 
Loss.—Where there is nothing in the terms of a policy 
of insurance which requires the truth of the repre- 
sentations in the application therefor to be averred 
as precedent to a right of action on the policy, a good 
cause of action may be made in a petition founded on 
the policy, without setting forth the application and 
averring the truth of the representations therein; but 
the falsity of such representations, where they are such 
as to invalidate the policy, may be set up by way of de- 
feuse. Where it is provided in a fire policy that the 
insurer, in liou of paying for a loss in money, may re- 
build or replace the property destroyed, such provis- 
ion is in the nature of a condition subsequent, availa- 
ble only at the option of the insurer; it is, therefore, 
unnecessary to aver in the petition, in anaction on the 
policy for the amount of the loss, that the insurer re- 
fuses to rebuild or replace the property destroyed. 
Where a policy requires notice of a loss to be given 
to the insurer immediately after the fire, such notice 
is a condition precedent to a right of action on the 

licy ; but in such action, under the provisions of sec- 
on of the Code, it is a sufficient averment of the 





performance of the condition, for the plaintiff to state, 
in his petition, that he has performed all the condi- 
tions on his part to be performed. Ohio Sup. Ct., 
Jan., 1879. Union Ins. Co. v. McCookey. Opinion 
by Day, J. 

— APPLICATION: FILLING UP BY AGENT.—Where 
an agent of an insurance company, acting within the 
general scope of the business intrusted to him as such 
agent, fills up in his own language an application for 
insurance from the statements of the insured fully and 
truthfully made, receives the premium and issues a 
policy duly executed by the insurer on such applica- 
tion, the insurer will not be permitted, when a loss 
happens, to defeat the policy by denying the truth of 
the application, nor the authority of the agent in the 
transaction, although he has transcended his author- 
ity, unless the insured is chargeable with knowledge 
of his having exceeded his authority. Ib. 


—_—¢—______ 


REAL PROPERTY LAW. 


ACTION FOR USE AND OCCUPATION. — The owner of 
land may maintain an action of assumpsit for use and 
occupation against one who is in fact a trespasser, and 
the latter cannot defeat the action by interposing his 
own wrong. The action is not necessarily dependent 
upon a contract written or oral, but upon the use of 
the premises; where one holds over the landlord may 
recover for use and occupation in assumpsit, unless he 
elect to treat the tenant as a trespasser and brings 
ejectment, from which time he can no longer recover 
on the ground of an implied contract. Goddard »v. 
Hall, 55 Me. 579; Featherstonehaugh v. Bradshaw, 1 
Wend. 134. Penn. Sup. Ct., February, 1879. Nat. 
Oil Ref. Co. v. Bush. Opinion by Gordon, J. 

BonD TO CONVEY—TITLE: JUDGMENT AGAINST 
VENDOR. — J. S., the owner of land, executed a bond 
to convey the same to plaintiff upon the payment of a 
certain sum within a certain time. Thereafter a judg- 
ment was recovered against J. 8S. and the land was 
sold on execution to defendant. Plaintiff had paid no 
part of the agreed purchase-price. In an action to re- 
move cloud on title, held, that the judgment against 
J.S. wasalien on theland. Although the plaintiff ac- 
quired through the bond to convey an equitable inter- 
est in the land, the legal title remained in J. 8. So 
long as the whole or any part of the purchase-mone 
conditioned in the bond to be paid remained unpaid, 
J. S. continued to be the legal owner of the lands, and 
his interest therein, which was the fee, subject to the 
equitable right of plaintiff, was, therefore, bound by 
the lien of the judgment. It was, therefore, subject to 
sale to satisfy the judgment, and the purchaser at the 
sale succeeded to the rights of the judgment debtor, 
and to no other. Freem. on Judg.,§ 363; McMullen 
v. Wenner, 16S. & R. 18; Ware v. Jackson, 19 Ga. 452. 
Defendant had a substantial right under the execution 
sale which was not acloud upon any right of ag pom 
Minn. Sup. Ct., Jan., 1879. Minneapolis & St. Louis 
R. R. Co. v. Wilson. Opinion by Berry, J. 

LICENSE — REVOCATION OF. — An owner of ground, 
with whose consent an adjacent proprietor occupies a 
portion of his premises on which to build a wall, can- 
not tear away such wall after a building has been 
erected thereon upon the faith of his acquiescence in 
its location and construction. Miller v. Brown. Opin- 
ion by Wright, J. 

RIPARIAN RIGHTS—NAVIGABLE STREAMS. —A ri- 
parian owner may lawfully, until prohibited by statute, 
construct in front of his land proper booms to aid in 
floating logs so as not to violate any public law or ob- 
struct the navigation of the river by any method in 
which it may be used, or infringe upon the rights of 
other riparian owners. But in any case it must not 
obstruct the free navigation of the river by floating 
logs to market or otherwise. This private right of the 
riparian owner is subordinate to the public use of a 

navigable river, and is always exercised at peril of ob- 
structing navigation. Dutton v. Strong, 1 Black, 23; 
Atlee v. Packet Co., 21 Wall. 889; Diedrich v. N. W. U. 
Ry. Co., 42 Wis. 248; Steveris Co. v. Reilly, 44 id. 296. 
Wis. Sup. Ct., February, 1879. Stevens Point Boom 
Co. v. Reilly. Opinion by Ryan, C. J. 
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FINANCIAL LAW. 


EvIDENCE— BREACH OF WARRANTY: NEW NOTE.— 


Where a defendant purchased an agricultural imple- 
ment, with warranty, and gave his note therefor, and 
after a knowledge of the breach of warranty, renewed 
his note: Held, in an action on the note, that the 
defendant might introduce parol evidence to establish 
the breach of warranty, y way of defense or set-off 
tothe note. In such case the giving of the new note is 
presumptive evidence of the settlement or satisfaction 
of the claim for breach of warranty, but it is not con- 
clusive; if the defendant at the time he amg the new 
note expressly stated that he did not waive his claim, 
this would overcome the presumption. Sup. Ct., lowa, 
Dec., 1878. Aultman v. Wheeler. Opinion by Adams, J. 


NATIONAL BANKS— JURISDICTION OF SUITS BY.— 
The Circuit Court of the United States has jurisdic- 
tion of all suits by and against National banks within 
their respective districts, irrespective of conditions as 
to the amount in Cqutreseny sed the citizenship of 
the parties. U.S. Cir. Ct., .D. Penn., Jan., 1879. 

liv. Walker. Opinion by McKennan, J. 


BANKER AND CUSTOMER — SURETYSHIP: CURRENT 
ACCOUNT: GUARANTEED AND UNGUARANTEED DEBTS: 
APPROPRIATION.— Bankers advanced to a customer 
2,0001. by placing it to the credit of his general account, 
and took for security a series of ten promissory notes, 
maturing at the rate of one per week, and a written 
undertaking from the defendant that, in the event of 
these promissory notes not being paid at their due 
dates, he would secure their payment by a mortgage 
upon property of his own. The amounts of the first 
five notes were debited against the customer as they 
fell due, but the last five were not so debited. Large 
sums of money were from time to time paid into his 
general account by the customer, more than sufficient 
to meet these promissory notes had they been applied 
for that purpose; but at the same time the account 
was largely drawn upon, and at the dates of maturity 
of all but the first two notes the customer's general 
account was largely overdrawn. Upon an action 
against the surety to obtain a legal charge upon the 
property agreed to be mortgaged, held, upon the 
principle of Clayton’s case (1 Mer. 572), that in the ab- 
sence of appropriation, either by payor or payee, the 
debts as they fell due must be taken to be satisfied in 
order of priority by the next payments into the gen- 
eral account, and that upon the authority of Pearl v. 
Deacon, 29 L. T. Rep. (N. S.) 289; 1 De G. & J. 461, 
the plaintiffs ought to have applied the payments 
to the relief of the guaranteed debt before applying 
them to the liquidation of the current account, and 
therefore that on both grounds the surety was dis- 
charged. Eng. Ch. Div., Nov. 23, 1878. innaird v. 
Webster. Opinion by Bacon, V. C. 


———_@___—_ 
TESTAMENTARY LAW. 


WILL— OMISSION TO PROVIDE FOR AFTER-BORN 
CHILD: INTENTIONAL OMISSION.—A married woman 
made a will on the 30th of April, giving all her prop- 
erty, both real and personal, to her husband. On the 
first of June following she gave birth to the plaintiff, 
the only issue of her marriage, and afterward died. 
The plaintiff claimed that under General Statutes, ch. 

, § 26, he was entitled to the same share of his 
mother’s estate as he would have been entitled to if 
she had died intestate. The statute provides that when 
a testator omits to provide in his will for any of his 
children, they shall take the same share that they 
would have been entitled toif he had died intestate, 
“unless it appears that such omission was intentional 
and not occasioned by accident or mistake.’’ The 
court below found as a fact that the omission of 
plaintiff from the will was intentional. Held, that 


there was evidence sufficient to warrant the finding. 
Wilson v. Fosket, 6 Metc. 400; Buckley v. Gerard, 123 
Mass. 8. The fact that the testatrix was so soon to be 
delivered of her first child must have been in her mind 
when the will was made. 
gotten. 


It could not have been for- 
The making of the will at that time warranted 





the presumption that it was made in anticipation of 
her confinement, and with a purpose that if the event 
should prove fatal her property should go to him on 
whom would devolve the care and support of the 
child. Ramsdell v. Wentworth, 101 Mass. 125. Mass, 
Sup. Jud. Ct., Jan., 1879. Peters v. Siders. Opinion 
by Colt, J. 


— TITLE OF PURCHASER FROM DEVISEE UNDER 
FORGED WILL.—An innocent purchaser, from a devisee 


under a forged will, takes a valid title. J. S. died and 
an instrument purporting to be his last will was pre- 
sented to the proper Probate Court, and by it adjudged 
to be his last will and testament, and the estate was 
committed to the executors therein named. Certain 
real property of J.S. was devised by said will to R., 
and by the executors to him conveyed, and by him it 
was conveyed to an innocent purchaser for value, who 
conveyed it for value to the defendant, an innocent 
purchaser. Afterward the said will was adjudged to 
be false and void, and the probate thereof was revoked 
and set aside. In an action of trespass to try title be- 
tween the heirsof J. S. and defendant, held, that 
defendant acquired a good title notwithstandiug the 
invalidity of the will; the judgment of the court ad- 
mitting the will to probate was binding upon all the 
world until revoked orset aside. Hodges v. Buchanan, 
8 Yerg. 186; Scott v. Culvit, 3 How. (Miss.) 158; State 
v. MeGlinn, 20 Cal. 271, 3 Redf. on Wills, 63; the pur- 
chaser from the devisee was authorized by the judg- 
ment to buy from him. Tex. Sup. Ct., Dec., 1878. 
Steele v. Benn. Opinion by Moore, C. J. 





ECCLESIASTICAL LAW. 


CHURCH — WHAT Is.—An unincorporated society, 


claiming to be achurch, and engaged in the lawful pro- 
motion or defense of religion, is a church whose dea- 
cons may be a corporation, under Gen. St., ch. 139, § 6, 
which declares that the deacons, etc., ‘ of all churches 
or religious societies shall be deemed bodies corpo- 
rate.”’ An indissoluble union of a church and parish 
of the orthodox Congregational denomination is not 
established by law, is contrary to Congregational prin- 
ciples, and is not shown by a long continuance of the 
ordinary Congregational connection of church and 
parish. The proviso of the sixth article of the bill of 
rights, which reserves for religious societies the exclu- 
sive right of electing their own public teachers, does 
not confer upon a parish the right of electing the pub- 
lic teachers of a church connected with the parish. A 
majority of the members of an orthodox Congrega- 
tional church, not shown to be maintaining the organ- 
ization of that church according to its method of pro- 
cedure, are not legally presumed to be thechurch. N. 
H. Sup. Ct. 58 N H. Holt vy. Downs. Opinion by 
Doe, C. J. 


—Where there are two bodies which claim to be and 
to represent a certain church organization, that will be 
held to be the rightful organization which adheres to 
the regular orders of the church, both local and gene- 


ral. eGinnis v. Watson, 5 Wright, 9. Penn. Sup. 
Ct., Nov., 1878. Ramsey’s Appeal. Opinion per Cu- 
riam. 


ELECTION BY CHURCH SOCIETY — NOTICE: ‘‘ MAJOR- 
1ry.”—A statute provided for proceedings for the re- 


moval of dead bodies from burial grounds belonging 
to religious societies, but provided also that no appli- 
cation should be made therefor, ‘* except in pursuance 
of the wishes of a majority of the members of such 
society or church, expressed at a church election held 
for that purpose after two weeks’ public notice.’’ Held, 
(1) that notice from the pulpit on Sunday was “‘ public 
notice.”’ (2) That the majority intended by the act 
was the majority of those who should attend and vote 
at such election; those who did not attend must be 
presumed to have assented. There isa distinction be- 
tween a corporate act to be done by a defiuite number 
of persons, and one to be performed by an indefinite 
number; in the first case no act can be done unless a 
majority te present; in the latter a majority of any 
number of those which may appear may act. Penn. 
Sup. Ct., January, 1879. Craig v. Trustees. Opinion 
by Paxon, J , 

















THE ALBANY LAW JOURNAL. 


188 











CRIMINAL LAW. 


FoRMER ACQUITTAL— DISMISSAL OF CRIMINAL COM- 
PLAINT.— Upon the trial of an indictment for larceny 


the defendant filed a plea in bar, which after alleging 
that a complaint was made against him before the 
municipal court of the city of Boston, charging him 
with the larceny of divers promissory notes, the prop- 
erty of Nicholas Moens, that a warrant thereon was 
issued upon which he was brought before said court 
and arraigned on the 4th day of October, when he 
pleaded not guilty,and that the case was continued 
until the 10th day of October, when he was again 
brought before said court, and said complaint was dis- 
missed and he was lawfully discharged and acquitted 
on said complaint of the same offense with which he is 
now charged in said indictment.’’ A demurrer to the 
plea was sustained and the plea overruled. Held, that 
the plea was not agood plea of a former acquittal. 
“ The effect of dismissing a complaint without a trial 
is like that of quashing or entering a nol. pros. to an 
indictment. By neither of these is the defendant ac- 

uitted of the offense charged against him. Com. v. 
Gould, 12 Gray, 171.”" Mass. Sup. Jud. Ct., Jan., 1879. 


Commonwealth v. Bressant. Opinion by Morton, J. 


MALICE—NOT IMPLIED FROM USE OF DEADLY 
WEAPON.— Upon the trial of an indictment for mur- 
der there was evidence from which the jury might 
have concluded that the killing was done in justifiable 
self-defeuse, or in the sudden heat of passion. The 
judge charged that ** malice is implied by law from the 
deliberate and unnecessary use of a deadly weapon.” 
Held, error under the circumstances. ‘ Whenever in 
case of charge of homicide there is evidence before the 
jury from which they might conclude that the killing 
was done in necessary self-defense, or in the sudden 
heat of passion, such an instruction may be fatally 
misleading; if in the entireabsence of evidence from 
which the jury might acquit on the ground of self-de- 
fense, or might find a verdict of manslaughter, a simi- 
lar instruction should be given, this court might not 
feel justified in reversing the judgment of the lower 
court for that reason alone, because the instruction 
was not prejudicial. Yet, it is safe to say that it can 
never serve to enlighten the jury and ought in every 
case to be omitted.’’ Kentucky Ct. App., Dec., 1878. 
Ferris v. Commonwealth. Opinion by Hines, J. 





NEW BOOKS AND NEW EDITIONS. 





Buiss’ LAW OF PLEADING. 


A Treatise wpon the Law of Pleading under the Codes of Civil 
Procedure of the States of New York, Ohio, Indiana, Ken- 
tucky, Wisconsin, Minnesota, lowa, Missouri, Arkansas , 
Kansas, Nebraska, California, Nevada, Oregon, Colorado, 
North Carolina, South Carolina and Florida, and the Ter- 
ritories of Dakota, Wyoming, Montana and Idaho. By 
Philemon Bliss, LL. D., Professor of Law in the Missouri 
State University, and late Judge of the Supreme Court of 
Missouri St. Louis: F. H. Thomas & Company. 1879. 
Pages 1, and 559. 

HE best law books have been written by practical 
lawyers who have become lecturers on Jaw. Black- 
stone, Kent and Story are classic examples, and of very 
recent standing we would cite Judge Cooley’s Law of 

Torts and the present work. Legal instruction is best 

conveyed by the medium of lectures, and when the 

lecturer has also had practice in the law, he unites in 
himself the essential qualities of expression, selection 
and illustration. This volume is based upon the au- 
thor’s lectures delivered at his university, but is wisely 
adapted to use in all the communities where the New 

York Code rules prevail. The work is divided into 

two parts: first, of actions; second, of pleadings. 


Under the former the chapters treat of the nature and 
forms of actions, of election, of parties, and of join- 
der; under the latter, of general considerations, of the 
complaint or petition, of rules governing the state- 
ment, of the answer, of the reply, of remedies for de- 
fective pleading, of the cure for defective pleading. 





Under the chapters on parties, the subdivision is as to 
plaintiffs in actions on tort, on contract, and for equit- 
able relief, and as to defendants in the like actions. In 
considering the complaint, the writer treats the title, 
the statement, the relief, the oath; in considering the 
answer, the denial, new matter, counter-claims. In 
treating of the statement, he considers what should 
not be stated, what should be stated, and the mode of 
statement. Under the subject of what should not be 
stated, he lays down distinct rules; first, facts which 
the law presumes; second, facts necessarily implied; 
third, facts of which the court will take judicial no- 
tice; fourth, facts anticipatory of a defense; fifth, evi- 
dence of facts; sixth, conclusions of law; seventh, un- 
necessary and impertinent facts. As to what facts 
should be stated, his rules are, first, the complaint 
must show title; second, in contract it must show 
privity; third, the legal existence of corporations 
must be shown; fourth, when persons are sued in a 
representative capacity, the authority or relation 
must be shown; fifth, in contract, the consideration 
must be shown; sixth, in seeking relief other than for 
money or property, the reasons must be stated; sev- 
enth, when material, time and place must be truly 
stated. As to the manner of statement, his rules are, 
first, the statement must not be double or multifari- 
ous; second, the facts must be stated with certainty; 
third, with directness and positiveness; fourth, in 
plain, ordinary and concise language. From the fore- 
going it will be seen how logical and clear the arrange- 
ment is. The more particular subdivisions are fully 
as admirable. The subjects are treated in sections, 
and the number of the section is placed at the top of 
the page, the number of the page at the bottom. The 
cases are gathered in notes at the bottom of the page, 
and the text is not burdened with the details and dis- 
tinctions of the cases. Nor are the cases cited too 
numerous; the table cited covers only 24 pages; but the 
citations appear to be sufficient for illustration. So far 
as we can judge from a cursory examination as to the 
practice in our own State, the conclusions are uni- 
formly correct and intelligently stated, and we infer 
that similar thoroughness characterizes the book as to 
other States. Of course, in such a work, style, or 
breadth of statement is out of the question, but the 
author’s language is clear, simple and precise. The 
work shows an accurate learning in the old law of 
pleading, which indeed the author pronounces neces- 
sary to a good pleader under the new. In short, we 
judge the work to be an eminently useful and reliable 
guide for the practical lawyer in this most important 
and critical department of his professional duty. The 
book is well printed, and the subject of each section is 
put in heavy-faced type, so as readily to strike the 
eye; thisis a very desirable feature. 


TAYLOR’s LANDLORD AND TENANT. 

A Treatise on the American Law of Landlord and Tenant. 
By John M. Taylor, Counsellor at Law. Seventh edition. 
Revised by Joseph Willard. Boston: Little, Brown & 
Company. 1879. Pages lxxx, 824. 


This work has become a classic in our profession. 
The reviser truly states in his preface to the present 
edition, that it ‘* has occupied this department of law 
without an American rival for nearly thirty years.’’ 
To give to those who are not acquainted with the work 
an idea of its scope, we quote from the author's preface 
to the first edition: ‘‘Beginning with the several modes 
of creating a tenancy, its varieties, commencement 
and termination, the work proceeds to treat of the 
formal parts of the instrument of demise, its execu- 
tion, and the capacity of the various contracting par- 
ties thereto; explains the rights and liabilities gener- 
ally incident to the relation of landlord and tenant, 
embracing the subjects of division-fences and party- 
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walls, of mutual liabilities for negligence, of nuisances 
and easements, with rights of way, commons, fisheries, 
water-courses, removal of buildings, and support from 
neighboring soil and buildings. It then examines the 
special covenants and conditions which the parties 
usually employ, forthe purpose of limiting and defin- 
ing their respective rights and duties; the conse- 
quences of an assignment of the lease, as well as of the 
reversion; the several modes of dissolving a tenancy, 
and the consequences of a dissolution, including the 
penalty of holding over, the right to emblements, and 
the removal of fixtures; together with the legal reme- 
dies open to-either party, and a selection of the most 
approved precedents of leases and forms of proceed- 
ings. The author having died, the present edition, 
partly prepared by him, was completed by the reviser, 
a member of the Boston bar, to whom the author 
acknowledged his obligations for editorial service, in 
the preface to the fifth edition. Mr. Willard assures 
us in the preface to the present edition that in prepar- 
ing this he has added over two thousand cases, the 
majority of them decided since the last edition, and 
some substantial matters to the text, including a sec- 
tion on the liability of sureties. The appendix of 
forms covers one hundred pages. In our judgment 
these might well have been remodelled in many in- 
stances, and relieved from the verbosity and tautology 
of the old precedents. - It would also have been well 
to note the various statutory changes of the common- 
law doctrines. For example, at page 319, it is stated 
that ‘‘though the premises may be destroyed by una- 
voidable accidents of fire, flood, or tempest, the tenant 
is still liable at common law to pay rent under his ex- 
press covenant, notwithstanding their ruinous condi- 
tion.”” This unqualified statement would mislead the 
young lawyer in our State, for here this harsh rule of 
common law has been abrogated by statute. The book 
is issued in the elegant style that characterizes all the 
publications of the house whose imprint it bears. 
——— > —_—___—_- 
CORRESPONDENCE. 


ELECTION — BOARDS OF CANVASSERS. 
To the Editor of the Albany Law Journal: 

Srr—A somewhat novel point arose in one of the 
towns in this (Richmond) county the other day in re- 
gard to the powers of boards of canvassers. Our town 
elections are held by election districts, and the su- 
pervisor and justices of the peace are constituted a 
board to canvass the vote. Chap. 14, L. 1871. At the 
meeting of this board the supervisor presented two re- 
turns from one of the districts,both apparently regular 
on their face, but materially differing as to the number 
of votes given for the various candidates. One of the 
candidates applied to the Supreme Court upon affida- 
vits setting forth the above facts, and that tho inspect- 
ors in the district in question at the close of the polls 
counted the vote, declared the result, signed the re- 
turns and dispersed, and that about four hours there- 
after they came together again, opened the box, re- 
counted the ballots, and signed new returns. (It inci- 
dentally appeared that the last count defeated a can- 
didate that was elected on the first count.) The court 
awarded a peremptory mandamus, requiring the can- 
vassers, they being stillin session, to ascertain which 
of the two returns was the one made at the close of 
the polls, and to proceed upon that return to declare 
the result. This is the first case that has come to my 
notice where canvassing boards were held to have the 
power to take testimony, but that power seems to have 
been necessary in this instance in order to determine 
which was the true return, ¢. e., which return was 
made while the inspectors were public officers, for of 
course they were functus officio at the making of the 
second return. 


I send you this note in order that my legal brethren 

may learn how one partisan*canvassing board was re- 

lieved from the unpleasant party ity of acting 
upon a false return. 

Yours, etc., 
Port RicHMoND, February 21, 1879. 
—_—_>__—_—— 
NOTES. 

ILLIAM BUTLER, Judge of the Common Pleas 

of the Chester District, Pennsylvania, has been 

nominated by the President as Judge of the United 

States District Court for the Eastern District of Penn- 

sylvania to fill the vacancy occasioned by the death of 

the late Judge Cadwallader. The Pittsburg Legal 

Journal says of him: “Judge Butler is a thorough 

and most accomplished lawyer. To this he adds sey- 

enteen years’ experience on the bench, and a high repu- 

tation as citizen and gentleman.” 





SUBSCRIBER. 


The President has approved the act of Congress, de- 
claring that women who have practiced law three 
years in the highest court of their respective States 
may be admitted to practice in the Supreme Court of 
the United States; and a bill has been introduced into 
the Pennsylvania Legislature, providing ‘“‘That no 
person shall be refused admission as an attorney in any 
court of law or equity in this Commonwealth on ac- 
count of sex.”’ 

The Legislature in Maine think that their Supreme 
Court judges are worth just $2,000 a year apiece.—— 
The horsemen in Connecticut have discovered that 
there is a law on the statute books confiscating all 
horses that run races for money.——That butchers are 
prohibited or privileged from sitting as jurors in cap- 
ital cases at common law, is a popular error; but it 
seems, from the trial of the Glasgow Bank directors, 
that a claim of exemption of druggists from jury duty 
is allowed in Scotland. 

In Reg. v. Holbrook, 39 L. T. Rep. 536, the Queen’s 
Bench Division considered at great length the ques- 
tion of the effect of the Act 6 & 7 Vict., c. 96, 8.7, 
upon the criminal liability of the proprietor of a news- 
paper for a libel inserted therein without his knowl- 
edge. Prior to that act the liability was settled. In 
Rex vy. Walter, 3 Esp. 21, a criminal information was 
filed against the proprietor of the Times for libel ona 
lady and he pleaded not guilty and proved that, although 
proprietor, he had nothing to do with the conduct of 
the paper which was controlled by his son. Mr. Ers- 
kine, his counsel, contended that though his client 
might be liable in a civil action, it was otherwise on a 
criminal prosecution when the publication was with- 
out his knowledge and consent. Lord Kenyon said he 
was clearly of opinion that the proprietor of a news- 
paper was answerable criminally for the acts of his 
servants or agents for misconduct in the conducting 
of the paper; that this was not his opinion only, but 
that of Lord Hale, Justice Powell, and Justice Foster, 
all high law authorities to which he subscribed. 
“This was the old and received law for above a cen- 
tury, and was not to be broken in upon by any new 
doctrine upon libel.’’ See, also, Colburn v. Patmore, 
1C. M. &R. 73; Rex v. Gutch, Moo. & Mal. 433. The 
act above referred to provided that upon the trial of 
an indictment for libel “it shall be competent for 
such defendant to prove that such publication was 
made without his authority, consent or knowledge, 
and that the said publication did not arise from want 
of due care and caution on his part.’’ The court held 
(Mellor, J., dissenting) that when a proprietor of a 
newspaper had given general authority to a competent 
editor to edit the paper, such authority must be taken 
in the absence of countervailing evidence, to mean an 
authority to conduct it according to law, and that the 





| proprietor was not liable when he had no knowledge. 
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CURRENT TOPICS. 

FINE specimen of class legislation is a bill 
proposed to our Legislature, substantially 
making it a penitentiary offense for one not to pay 
his hotel bills. We are not aware that inn-keepers 
are so much more deserving or so much more unso- 
phisticated than the rest of the community, as to 
deserve this extraordinary safeguard. A bill im- 
prisoning delinquent newspaper subscribers, for ex- 
ample, would be much more sensible, although it 
might now and then deprive the bar of some of its 
accustomed lights. But if the arbitrary and unre- 
lenting hotel-clerk cannot protect his “subordi- 
nate” who owns the hotel, by demanding pre-pay- 
ment in suspicious cases, let Boniface suffer with 
editors, butchers, grocers, and other confiding peo- 

ple, who trust not wisely but too much. 


Another bill introduced in our Legislature pro- 
vides that unless every mortgage, executed for a 
present consideration, shall be recorded within 
thirty days from delivery, its lien shall be postponed 
to that of judgments subsequently recovered. In 
case the consideration is a pre-existing one it must 
be recorded within fifteen days. There is no hard- 
ship in requiring mortgagees to record their mort- 
gages. Dealers very frequently trust purchasers 
upon the faith of the public records, and the post- 
ponement of the judgment creditor to the owner of 
a prior unrecorded mortgage often operates very 
harshly. This measure should become a law. 


A bill was defeated in the Massachusetts Legis- 
lature, providing that all the railroads, during the 
legislative sessions, should furnish all the legisla- 
tors with “‘ free passes.”” Thisscheme quite realizes 
the Irishman’s definition of ‘“ pressing ”’—‘‘ forcing a 
man to turn volunteer.” It serves to illustrate what 
ideas will enter the average law-maker’s head. Of 
course they might as well have proposed to help 
themselves to money from the banks and policies 
from the life and accident insurance companies. 
One gentleman in Congress recently got very angry 
at the rejection of his project to have the govern- 
ment loan $500 to every man who should take up 
and settle on public lands. But the “free-pass” 
system for judges and legislators is one of the most 
dangerous and indecent practices in the country. 
We have more than once seen a nonsuit in favor of 
a railroad corporation by a judge who on the bench 
had the defendant’s ‘‘ free pass” in his pocket, and 
who went right out of court and took a “dead-head ” 
passage home over the defendant’s road. It is not 
all of our judges who will do this kind of thing, but 
some will, and it has a bad look, even if innocent. 


Vou. 19.— No. 10. 








Here is another instance of woman’s wrongs. It 
was recently decided in a lawsuit at Tiffin, Ohio, 
that an action for seduction cannot be maintained 
by one woman against another for weaning her hus- 
band’s affections from her. This was the case of a 
judge, whose wife procured a divorce on account of 
his gallantries with another lady, and who after- 
ward married that other lady, who was the defend- 
ant in the injured ex-wife’s suit. 


At last we are to have the ‘‘ gown” at the bar as 
well as on the bench in the United States Supreme 
Court. The bill permitting any woman, who shall 
have been a member of the bar of the highest court 
of any State or Territory, or of the Supreme Court 
of the District of Columbia, for three years, and 
shall have maintained a good standing, and who 
shall be of good moral character, to be admitted, 
on motion and the production of the record, to 
practice in that court, has become a law. Origi- 
nating in the House, it was reported adversely in 
the Senate, but passed by a vote of 39 to 20, with 
17 absent. Mr. Hoar, in winding up the debate, said: 

‘‘The greatest master of human manners who 
read the human heart, and who understood better 
than any man who ever lived the varieties of human 
character, when he desired to solve the knot which 
had puzzled the lawyers and doctors, placed a wo- 
man upon the judgment seat; and yet under the 
existing law, if Portia herself were alive, she could 
not defend the opinion she had given, before the 
Supreme Court of the United States.” 

We quite agree to that, for Portia’s opinion was 
indefensible in law, and we prophesy that a good 
many such will be evolved under the new rule. 


In another column we give pretty full abstracts of 
the opinions in the Lambert case recently handed down 
in our Court of Appeals. Opinions were written by 
Judges Miller, Earl, and Hand. Judge Miller was 
for reversal on three grounds, namely: first, the 
ground that the affidavit in question was wholly on 
information and belief; second, the erroneous recep- 
tion in evidence of declarations of Reed to the wit- 
ness McCall, not in presence of the accused, nor 
authorized by him; third, the erroneous rejection 
of evidence offered by the prisoner to show that the 
notary who administered the oath was not at the 
time a citizen of this State, but a citizen of New 
Jersey. Judge Earl coincided with Judge Miller on 
all the grounds. Judge Hand coincided on the 
grounds of the improper reception of the declara- 
tions, and the improper exclusion of evidence as to 
notary’s residence, but disagreed as to the affidavit, 
holding that the words ‘‘ information and belief” 
applied only to the latter part, and that there was a 
positive oath as to the first part, respecting the 


.assets of the company. Chief Judge Church con- 


curred as to the declarations and the notary. Judge 
Folger concurred with Judge Miller as to the decla- 
rations, but as to the notary he was with Judge 
Hand. Judge Rapallo agreed with Judge Hand as 
to the declarations and the affidavit, but was with 
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Judge Earl as to the notary. Judge Andrews con- 
curred as to the declarations and the affidavit. This 
seems pretty well ‘‘ mixed,” but we have ‘‘ciphered” 
it out as follows: as to the declarations the 
court were unanimously in favor of reversal: as to 
the notary, six were for reversal, one expressing no 
opinion; as to the affidavit three were for reversal, 
two were for affirmance, and two expressed no 
opinion. Although some of the judges concurred 
with different judges on points in regard to which 
the same conclusion was reached by all, yet we do 
not see that upon those points there was really much 
difference in the reasons assigned. The decision is 
one that must commend itself to the profession, as 
well as to the prisoner, although probably for differ- 
ent reasons. We have no admiration for Dr. Lam- 
bert and his late lamented insurance company, but 
we should have disliked to see even him punished 
on such a showing. 


There is a good deal of inequality in the compen- 
sation of public officers in different communities. 
For example, in Maine a judge of the Supreme 
Courts gets $2,000 a year; while a bill has just been 
introduced into the Legislature of Illinois proposing 
to fix the salary of the Supreme Court reporter at 
$5,000 a year. We of course have no particular 
means of judging as to what the labors of the re- 
porter are worth, but we should suppose that a 
salary of $5,000 would not be excessive. But can 
there be two opinions as to the other point ?—any- 
where out of the Maine Legislature, we mean? Such 
legislation is disgraceful and demoralizing; dis- 
graceful because it shows little gratitude for or ap- 
preciation of the most useful labor performed in the 
Commonwealth ; demoralizing because it involves a 
constant temptation to dishonesty in the average in- 
cumbent, or at all events a public suspicion of it, 
which is just about as bad. There is neither jus- 
tice nor economy in underpaying public servants, 
If it is worth $5,000 a year to report the decisions 
of the Illinois court—as we presume it is,—is it 
not worth as much or more to make those of the 
Maine court ? 


The “Petition of 2,500 Judges and Lawyers” 
against the repeal of the existing Code of Civil 
Procedure and for the adoption of the remaining 
nine chapters was presented to the Legislature on 
Wednesday week. It bears the signatures of one 
judge of the Court of Appeals, thirteen judges of 
the Supreme Court, seven judges of superior city 
courts, of the attorney-general of the State, and of 
a large proportion of the leading lawyers of the 
State. There was also presented a petition signed 
by about 1,500 lawyers asking that the nine chapters 
be not passed and that the thirteen chapters now in 
force be repealed. There are the names of many 
prominent lawyers on this list; but the first named 
petition is evidently the ‘‘weightier,” both in 
numbers and the professional reputation of its sign- 
ers. It seems to us unquestionable that the best 
professional sentiment is in favor of the retention 
and completion of the new Code; not necessarily, 





however, because it is satisfactory in and of itself. 
The bill for the adoption of the nine chapters was 
ordered to a third reading in the Senate on Tuesday 
by a vote of 19 to 6. Of the practical working of 
the Code, the letter of Mr. George Bliss, published 
in another column, gives a very satisfactory account. 


A futile attempt was made in the Assembly on 
Tuesday to reduce the salary of the State Reporter, 
The salary now paid the Reporter is $5,000, with 
$2,000 for clerk hire — not one dollar too much for 
a capable man —as Mr. Sickles most certainly is. 


The congressional committee appointed to ex- 
amine into the charges against Judge Blodgett have 
reported unanimously that the charges were ground- 
less. 

—_——____—_—_ 


NOTES OF CASES. 


HE question of the necessity of separation to pass 
title on the sale of part of a mass of property 
was elaborately considered by the Court of Errors 
and Appeals in Hurff v. Hires, 11 Vroom, 581. The 
case was this: The defendant bought of one H. two 
hundred bushels of corn, out of a lot of four or five 
hundred bushels in H.’s crib-house. He inspected, 
and approved of the corn as it lay in bulk, and 
paid the price in cash, The arrangement between 
the defendant and H. was, that the corn should be 
left in the crib until it was hardened, and then H. 
was to deliver it. The whole lot of corn was then 
levied on by the plaintiff, as sheriff, under an exe- 
cution against H. After the levy, H. measured out 
and delivered two hundred bushels of it to the de- 
fendant. In trover by the sheriff, held (reversing 
the decision of the Supreme Court), that a charge to 
the jury that the two hundred bushels the defend- 
ant bought not having been separated from the 
entire bulk, no property in it passed to the pur- 
chaser, and that the whole was liable to levy under 
the execution against H., and that the defendant 
was liable to the sheriff for the value of the two 
hundred bushels, was erroneous. The cases on this 
subject are many and not harmonious. Most of 
them were cases where the rights of unpaid vendors 
were involved, and courts have laid hold of slight 
circumstances to retain the property in them, An- 
other class of cases is where the sale is complete in 
all respects except that the bulk from which the 
property purchased is to be separated is not identi- 
cal in kind or uniform in value, and some advantage 
may be derived from the privilege of selection. 
Foote v. Marsh, 51 N. Y. 288; Gillet v. Hill, 20. & 
M. 530; Aldridge v. Johnson, 7 E. & B. 885. The 
doctrine of the princip#l case that, on a contract of 
sale of a certain quantity from a larger bulk, uniform 
in kind and quality, the property will pass though 
there be no separation if such be the intention is held 
in New York, Connecticut, Maine and Virginia. 
Kimberly v. Patchin, 19 N. Y. 330; Russell v. Car- 
rington, 42 id. 118; 8.C., 1 Am. Rep. 498; Chapman 
v. Shepard, 89 Conn. 413; Waldron v. Chase, 37 Me. 
414; Pheasant v. Pendletons, 6 Randolph, 473. 





THE ALBANY LAW JOURNAL. 


187 























In Paine v. Caswell, 68 Me. 80, it was held that 
on anote, payable on demand with interest at ten 
per cent, that rate of interest is recoverable up to 
the date of the verdict, when damages are assessed 
by a jury; and up to date of judgment, when a 
default is entered in a suit on the note. The ques- 
tion what interest a note will draw after maturity, 
where the agreed rate is different from the statutory, 
has been frequently considered of late, but the 
decisions are conflicting. In Haton v. Boissonnault, 
67 Me. 540.;S. C., 24 Am. Rep. 52, it was decided 
that the conventional rate ceased at maturity; that 
interest after maturity was allowed only by way of 
damages and only at the statutory rate. And to the 
same effect are Newton v. Kennerly, 31 Ark. 626; S. 
C., 25 Am. Rep. 592; Brewster v. Wakefield, 22 How. 
(U. $.) 118; Burnhisel v. Firman, 22 Wall. 170. 
The contrary rule was held in Overton v. Bolton, 9 
Heisk, 762; 8. C., 24 Am. Rep. 367, wherein the 
cases are very fully discussed. Where the obligation 
stipulates for a certain rate of interest after as well 
as before maturity, such rate is collectible. Capen 
v. Crowell, 66 Me. 282; and alaw passed between the 
making of the contract and its maturity, providing 
that only a certain rate — less than that in the con- 
tract — shall be recovered after maturity, does not 
apply to or affect such a contract. Hubbard v. Cal- 


lahan, 42 Conn. 524; 8S. C., 19 Am. Rep. 564. 


In Franklin Fire Ins. Co. v. Martin, 11 Vroom, 
568, the Court of Errors and Appeals of New Jersey 
decided that in an action upon a policy of fire insur- 
ance, evidence of what passed between the assured 
and the agent of the company at the time of effect- 
ing the insurance was not admissible as against the 
defense of forfeiture for breach of conditions. The 
application was filled out by the agent who, know- 
ing that the premises were occupied as a tavern and 
billiard room (both extra-hazardous), described 
them as ‘‘occupied as a dwelling and boarding 
house.”” The court held that evidence of this fact 
could not be received to show that the parties in- 
tended to insure the premises as they in fact were. 
The court admitted that if the misrepresentation had 
been of a fact collateral to the contract, proof of 
the agent’s knowledge of the truth would have been 
an answer, but insisted that as to a warranty a dif- 
ferent rule prevails, and the contract fails if the 
warranty is not true without regard to the knowl- 
edge of the company. The same distinction was 
taken in State Mut. Ins. Co. v. Arthur, 30 Penn. St. 
815. The court further conceded that if the pro- 
posal for insurance be prepared by the agent of the 
company, and he misdescribe the premises, with full 
knowledge of their actual condition, and there be 
no fraud or collusion between the agent and the in- 
sured, the contract of insurance may be reformed in 
equity, and made to conform to the condition of 
the premises as they were known to the agent. 
Citing Collett v. Morrison, 9 Hare, 162; In re Uni- 
versal Non-Tariff Fire Ins. Co., L. R., 19 Eq. 485; 
Malleable Iron Works vy. Phanix Ins. Co., 45 Conn. 
465; Woodbury Savings Bank vy. Charter Oak Ins. Co., 








31 id. 517; Maher v. Hibernia Ins. Co., 67 N. Y. 
283. But insisted that in an action at law on the 
policy the rights of the parties must be determined 
by the contract without regard to the knowledge of 
the insurers or its agents. Among the cases to this 
effect are Dewees v. Manhattan Ins. Oo., 6 Vroom, 
366; Barrett v. Mut. Ins. Co.,7 Cush. 175; Lowell v. 
Middlesex Ins. Co., 8 id. 127; Jenkinsv. Quincy Mut. 
Ins. Co., 7 Gray, 370; Pindar v. Resolute Ins. Co., 
47 N. Y. 114; Rohrback v. Germania Ins. Co., 62 N. 
Y.47; Jennings v. Chenango Ins. Co., 2 Denio, 75; 
Columbia Ins, Co, v. Cooper, 50 Penn. St. 331; Shelden 
v. Hartford Fire Ins. Co., 22 Conn. 235; Insurance 
Company v. Mowry, 96 U. 8. 544. On the other 
side are Insurance Co. v. Wilkinson, 13 Wall. 222; 
Plumb v. Cattaraugus Ins, Co., 18 N. Y. 892; Row- 
ley v. Empire Ins, Co., 36 id. 550; Van Schoick v. 
Niagara Fire Ins. Co., 68 id, 434; Combs v. Hannibal 
Ins. Co., 48 Mo. 148; Com. Ins. Co. v. Spankneble, 
52 Ill. 53; Keith v. Globe Ins. Co., id. 518; Ayres v. 
Home Ins. Co., 21 Towa, 185; Ins, Co. v. Throop, 22 
Mich. 146; Kelly v. Ins, Co, 3 Wis. 254; May v. 
Buckeye Ins. Co., 25 id. 291. The question is unset- 
tled in New York although it has often been before 
the Court of Appeals. Folger, J., in Van Schoick v. 
Niagara Fire Ins, Oo., supra, reviews the decisions 
of that court. 


Ohio like most of the other States has a statute 
making it unlawful for any agent to act for a for- 
eign insurance company, in the transaction of its 
business, without procuring from the auditor of the 
State a certificate of authority, etc. In Manhattan 
Ins. Co. v. Ellis, 32 Ohio St. 388, it was held that 
this statute is a regulation imposed for the benefit 
of policy-holders and others doing business with 
such company, to be enforced by the penalties pro- 
vided in said act; that the acts of an agent of such 
company were valid and binding, not only in favor 
of third persons, but as between principal and 
agent, notwithstanding his failure to procure and 
file such certificate; and that in an action against 
such agent and his sureties on a bond given for the 
faithful performance of his duties, to recover money 
collected by him within the scope of his agency, 
and which he has failed to account for, his failure 
to comply with the provisions of said statute was 
no defense in favor of such sureties. To the same 
effect are Washington Ins. Co, v. Colton, 26 Conn. 
46. The contrary was held in Thorne v. Travellers’ 
Ins. Co., 80 Penn, St. 15; 8. C., 21 Am, Rep. 89. 
But there the statute was prohibitory. See, also, Rising 
Sun Ins. Co. v. Slaughter, 20 Ind. 520, and Franklin 
Ins. Co. v. Packet Co., 9 Bush, 590. Where the 
statute simply makes it unlawful to do business 
without complying with its conditions, contracts 
are held not to be void though the conditions were 
not fulfilled. Columbus Ins. Co. v. Walsh, 18 Mo. 
229; Union Mutual Ins. Co. v. McMillen, 24 Ohio 
St. 67; Hartford Live Stock Ins. Co. v. Matthews, 
102 Mass. 221; Clay Fire Ins, Co. v. Huron Salt Co. 
31 Mich. 346. But the company failing to comply 
with the statute cannot recover premiums or enforce 
a premium note. Cincinnati Mut. Ass. Co. v. Rosen- 
thal, 55 Ill. 85; S. C., 8 Am. Rep. 626; Hoffman v. 
Banks, 41 Ind. 1; Washington Ins. Co. v. Dawes, 6 
Gray, 376; Ford v. Buckeye Ins, Co., 6 Bush, 188, 
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NEWSPAPER LAW. 
L 


NDER this title we propose briefly to treat, not 
of the law which the newspapers lay down, 
which is sometimes very bad; but rather of the law 
which is supposed to apply to them in regard to 
their utterances and to their contracts with subscrib- 
ers. 
In theory the newspapers are responsible in dam- 
age for their publications when they exceed the 
limits of reasonable free speech; but in practice, 
through the favor of the jury which they are so 
accustomed to decry and abuse, their privilege fre- 
quently degenerates into unrestrained license. It 
may be interesting to them to know how far they 
can go with theoretical safety, and how much fur- 
ther the favor of modern juries will suffer them to 
strain their utterances. 

It is the general rule that reporters, editors, and 
proprietors of newspapers are entitled to entire 
immunity for what they may publish of any judicial 
proceeding, in their several places and in the dis- 
charge of their respective duties, if it is a fair and 
true report thereof and without malice. Ackerman 
v. Jones, 37 N. Y. Superior, 42. But it is danger- 
ous to intersperse or accompany the account with sen 
sational and highly colored conclusions and obser- 
vations of the writer. Pittock v. O’ Neil, 63 Penn. 
St. 253; 3 Am. Rep. 544. As for example, in this 
case, such expressions in relation to a divorce case, 
as ‘‘ terrible story of domestic treachery and guilt,” 
“wreck of domestic happiness ;” “ shameless treach- 
ery and hypocrisy ;” ‘‘ scandalous affair; ” ‘‘ public 
odium,” etc. Such expressions often “sell the 
paper,” but they are sometimes expensive. They 
cost $1,000 in the case last cited. The plaintiff had 
“considerable local reputation as a journalist,” but 
that did not deter him from suing the editor of the 
Pittsburg Sunday Leader. In Scripps v. Reilly, 35 
Mich. 871, 392, a newspaper having copied from 
the files of the court, and published, in an article 
about the plaintiff, the substance of a bill in an ac- 
tion for divorce charging him with adultery, the 
court, although it did not decide the point, enter- 
tained a “strong impression ” that such publication 
was not privileged. 

But while a fair report of judicial proceedings is 
thus permissible, a reckless and hostile criticism 
upon them is not always defensible. So where a 
newspaper article pronounced the verdict of a jury 
to be ‘‘ infamous,” and added that “we cannot ex- 
press the contempt which should be felt for those 
twelve men who have thus offended public opinion, 
but have done injustice to their own oaths,” held, 
that an action of libel might be maintained by a 
member of the jury against the publisher. Byers 
v. Martin, 2 Colo. 605; 25 Am. Rep. 755. It 
appears from this case that what an editor thus 
says of the joint action of twelve may be appro- 
priated by any one of the twelve, and for aught 
we can see, by every one of them. So it is much 
safer to select one of them and name him; the 





same purpose is answered, and the editor gets off 
with one verdict instead of a possible dozen. 

A libel may be conveyed in the heading of an 
article as effectually as in the body of the article. 
Thus, where an article charged, in the heading of a 
report of public proceedings, that a public officer had 
been guilty of blackmailing, and had been dismissed 
from office on that account, it was held to be libel- 
lous unless it was a fair deduction from the facts 
reported. sali v. Breoks, 17 Abb. Pr. 221. So, 
where a report of proceedings in a court of law was 
headed, ‘‘Shameless conduct of an attorney !” 
Wolcott v. Hall, 6 Mass. 514. 

The courts always infer that editors mean what 
their language commonly implies. If the words 
employed impute misconduct in their popular use, 
that signification will be attached to them, although 
in another sense they are susceptible of an innocent 
construction. A charge that a prostitute is under the 
patronage or protection of the plaintiff, necessarily 
imputes moral guilt; and so, wherein a complaint 
for libel on such a charge, there was no allegation 
that the writer intended to impute such guilt to the 
plaintiff, held, that the complaint was not defective 
in not containing an innuendo. More v. Bennett, 48 
N. Y. 472. The court below held the contrary view, 
apparently supposing that Mr. Bennett simply in- 
tended to intimate that Mr. More had taken the 
lady in charge for the purpose of reforming her. 
8. C., 48 Barb. 229. 

But sometimes if an editor will only charge a man 
with a number of crimes, or leave it doubtful which 
particular offense he means to impute to him, he 
may get off scot free. A scattering gun makes a 
great deal of noise and sometimes fails to hit the 
mark. The editorof the Denver Tribune published 
concerning Mr. Downing the following: 


“My conscience (meaning the conscience of the said 
plaintiff,) hath a thousand several tongues, 

And every tongue brings in a several tale, 

And every tale condemns me (meaning the said plaintif,,) 
for a villain. 

Perjury, foul perjury in the highest degree ; 

Murder, stern murder in the direst degree ; 

All several sins, all used in each degree ; 

Throng to the bar crying all, Guilty! Guilty! 

[RICHARD III. 


And yet Jack Downing (meaning the said plaintiff) 
affects to laugh with a low guttural sound, thus: 
Ha! ha!! ha!!!” The complaint charged that this 
imputed perjury; also murder. The article also 
charged that the plaintiff was a ‘‘second Boss 
Tweed,” and a ballot-box stuffer. The jury, prob- 
ably doubtful exactly what the design of the editor 
was, gave him ‘the benefit of the doubt,” and 
found for him. Downing v. Brown, 3 Colo. 571. 

An editor cannot relieve himself from responsi- 
bility for his publications by the fact that they are 
copied from another newspaper, and prefaced by a 
statement to that effect, even when the publication 
was made by a person in his employment without 
his personal agency or knowledge. Sanford v. Ben- 
nett, 24 N. Y. 20, illustrates these principles. This 
was an action for libel against the editor of the 
New York Herald, for publishing a speech made by 
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a convicted murderer at the time of his execution, 
in which he severely animadverted upon the con- 
duct of the plaintiff, his lawyer, upon the trial of 
the case. The publication announced that it was 
copied from the Greene County Whig. But the 
Herald man had to pay $250 for the ‘ copyright.” 
It was also held that this publication did not come 
within the privileged communications permitted by 
statute, which are ‘‘a fair and true report * * 
of some judicial, legislative, or other public, official 
proceedings,”’ or ‘‘some statement, speech, argu- 
ment, or debate in the course of the same.’”’ One 
judge laid stress on the point that as executions are 
now conducted they cannot be deemed “ public 
official proceedings,” within the meaning of the 
statute. So the editors must be careful how they 
report our clients’ unfavorable opinions of us. 

But although it is no justification that the article 
is copied from another paper, yet the defendant may 
show in mitigation of damages, that he had pre- 
viously seen it in other papers. Hewitt v. Pioneer 
Press Co., 23 Minn. 178; 23 Am, Rep. 680. 

An editor is responsible for a libellous communica- 
tion published, although signed by the writer. 
Hotchkiss v. Oliphant, 2 Hill, 510. 

Editors must be careful how they hint a fault in 
a political candidate, especially when he happens 
to be a lawyer. Sanderson v. Caldwell, 45 N. Y. 
398, illustrates this. Mr. Caldwell published in the 
Sunday Mercury, concerning the plaintiff, a lawyer 
running for the Assembly, the following: ‘ Elna- 
than L. Sanderson, extra-radical candidate for As- 
sembly from the third, fourth and eleventh wards 
of Brooklyn, did a good thing, in his sober mo- 
ments, in the way of collecting soldiers’ claims 
against the government, for a fearful percentage. 
The blood-money he has got from the ‘ boys in blue’ 
in this way is supposed to be a big thing, and may 
elect him to the Assembly on the ‘loyal’ ticket, 
although the soldiers and sailors are out in full force 
against him.” The court held that this might be 
‘equivalent to a charge of drunkenness, and of un- 
just and extortionate conduct in the prosecution of 
his business,” and it was for a jury to say what it 
meant. And the court held that the fact that the 
plaintiff was a candidate for office was no mitiga- 
tion. So there are bounds to journalistic abuse of 
political candidates, at least when they are lawyers. 
A fact which it would be well for the “fourth 
estate’ to engrave on the tablets of their memory. 

It is well to be choice of words descriptive of one 
not only during candidacy, but after he has gotten 
office. Thus, to publish of a member of Congress 
that ‘‘he is a fawning sycophant, a misrepresentative 
in Congress, and a grovelling office-seeker; that he 
has abandoned his post in Congress in pursuit of 
an office,” used to be considered libellous, Thomas 
v. Croswell, 7 Johns. 264. But that was away back 
in 1810; the thing is now-a-days so commonly true 
that it might be difficult to hurt an editor for say- 
ing so. And in Littlejohn v. Greeley, 13 Abb. Pr. 
41, it was held that the publication in a newspaper 
of an article, charging a member of the Legislature 
with corruption, is not privileged. How the irasci- 
ble ‘* Horace ” must have sworn over that decision! 





ORGANIZATION OF THE SUPREME COURT 
OF JUDICATURE OF THE PROVINCE 
OF NEW YORK. 
BY ROB’T LUDLOW FOWLER. 


Vx 

AVING reviewed, in the preceding papers, the rise 
of the English Court of Assizes and the theory of 
the introduction of the English common law into 
the ancient Dutch Province of New Netherland, 
we proceed chronologically with the historical 
narrative, for without some account of the times 
our conception of the Court of Assizes must be but im- 

perfect. 

Governor Nicolls in June, 1665, changed the form of 
the government of New York city to conform to the 
customs of England. There was much dissatisfaction 
among the inhabitants at this innovation, and it was 
ineffectually maintained by the Dutch that it was con- 
trary to the Articles of Capitulation. 

The court proceedings which had formerly been in 
the Dutch language were now in English; the jury 
system began to make its way in the city of New 
York, but many forms peculiar to the Roman-Dutch 
law continued to be recognized by the Mayor’s Court 
for nearly half acentury. Daly’s History Com. Pleas, 
p. 40. 

The records of the Court of Assizes are be- 
lieved to be lost, but doubtless the Roman- Dutch law 
affected the administration of this court in matters 
embraced in the capitulation articles. The ‘‘ Duke’s 
Laws ” had, it is true, substituted the English practice 
in the place of the old, and the great body of the English 
law in place of the Roman-Dutch law, but if the 
Mayor’s Court recognized the Dutch law to such a late 
date as is supposed, it may well be that the Court of 
Assizes, having appellate jurisdiction over it, to some 
extent, recognized the same law. 

The principle that upon the cession or conquest of a 
province the ancient laws obtain until abrogated, 
was so well settled in the English law (Rex v. Vaughan, 
4 Burr. 2500; Blunkard v. Galdy, 4 Mod. 222) that upon 
an appeal to the King in Council (a matter of right 
under the patents) the Dutch of New York could have 
remedied any infraction, under color of law, of rights 
guaranteed to them by the Articles of Capitulation. 

The violent presumption that the English authori- 
ties, immediately after the conquest of New Nether- 
land, disregarded the express provisions of the capitu- 
lation articles, as well as the settled principles of the 
law of nations, ought not to be made without some 
positive proof to support it. Yet, this presumption 
is contained in some of the New York cases notwith- 
standing its improbability. 

The English crown agents were never at a loss for 
ways to accomplish their ends without positive viola- 
tions of well-settled principles of law; the introduc- 
tion of the English law in their Provinces obtained by 
conquest has been very gradual. 

The English courts, acting upon well-established 
precedents, continue at this day to administer the 
Roman-Dutch law, not expressly abrogated, in the 
affairs of Ceylon. Lindsay v. Oriental Bank, 13 Moore's 
P. C. C. 401; Tatham v. Andree, 12 W. R. 22; 1 Moore’s 
P. C. C. (N. 8.) 386. 

The French law, as settled by the Code Civilé, is 
still administered in Mauritius. Lang v. Reed, 12 
Moore’s P. ©. C.72. The same is true of suits and 
appeals from Lower Canada. Bank of Montreal v. 
Simson, 8 Jur. (N. 8.) 246. 

When France ceded Louisiana to Spain (1763-1769) 
the latter power acted on this principle and solemnly 
promulgated its own laws. O’Reilly’s Pro., 1769. 

The United States recognized the same principle 
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after the cession of Louisiana under the treaty of 
Paris, and it was by gradation that the laws of the 
United States were introduced, the old law remaining 
until annulled. Livingston’s Int. Penal Law of 
Louisiana, p. 59. 

We have no reason to suppose that the English au- 
thorities in the case of New Netherland departed from 
a custom persisted in for more than twocenturies. We 
have every reason to suppose the contrary. In view of all 
these considerations and those mentioned in the ear- 
lier papers of this series, we may safely conclude that by 
the law of Nations the Roman-Dutch law reserved by 
the Capitulation Articlesand not expressly abrogated, 
remained in forcein New York until, by failure to in- 
voke it, it fell into desuetude. Humbert v. Trinity 
Church, 24 Wend. 626. 

We have seen that much of the English law was 
introduced by express enactment in the early stages 
of the Duke’s government, and it was by reason of 
this and similar enactments that the Dutch law disap- 
peared from out the conquered Province. 

In 1665 and again in 1666 several amendments were 
made to the Duke’s Laws, all tending to the better ad- 
ministration of justice. [Amendments to Duke’s 
Lawes.] Several of these amendments are directed 
against the Dutch customs, which continued to be ob- 
served, notwithstanding they had been expressly abol- 
ished by previous enactments to that end. Amend- 
ments to Duke’s Lawes, 1672, N. Y. Hist. Pub. 

The new laws were not introduced without much 
dissatisfaction throughout the Province, especially in 
Long Island. Some of them were deemed arbitrary 
and oppressive (Wood, 911), but the real cause of dis- 
content was their failure to provide for a representa- 
tive assembly. Butler’s Discourse, p. 34. 

Governor Nicolls sat in the Court of Assizes, and 
united the character of judge and legislator. He in- 
terpreted his own acts, and not only pronounced what 
the law was, but what it should be. Wood,91. Not- 
withstanding this apparent violation of English law, 
it must be remembered Colonel Nicolls represented 
the conqueror, who in that phase possessed the most 
absolute power kuown to the English law. 

The reports of the early New York cases are very 
few in number. During the progress of this narra- 
tive, it will be necessary to refer to some of the most 
important of them, for in several instances their influ- 
ence on our jurisprudence has descended to the pres- 
ent day. 

In 1665 Ralph Hail and his wife were tried at the 
Court of Assizes on an indictment for witchcraft. 
The Duke’s Lawes were silent as to this offense, so 
highly penal in New England. The prisoners appear 
to have been indicted under the English statute of 
James I., which consequently would seem to have been 
thought to extend here,* but no lawyer appeared 
for the defense. The trial resulted in an acquittal, 
and they were discharged on giving a bond to keep the 
peace. This case is reported. See 4th Doc. History 
N. Y. 133. 

In 1667 Colonel Francis Lovelace arrived in New 
York as successor to Governor Nicolls. The ‘* Duke’s 
Lawes,’”’ with occasional additions ayd alterations, 
continued in force throughout his administration. 

By the treaty of Breda in 1667, the Dutch West In- 
dia Company lost New Netherland, and now for the 
first time the English crown enjoyed a title to the 
Province valid by the law of nations. New York was 
thenceforth a ceded Province, with a legal status well 
settled in English jurisprudence. 

The war of 1672, waged by Charles II. and Louis XIV. 
against Holland, occasioned apprehension of a naval 





* Even in a case of this character attention was paid to the 
forms of law. Witchcraft happened to be a popular crime, 
and the grand juries were regularly charged concerning it 
in obedience to the prevailing sentiment and to public clamor. 





attack on New York, which was accordingly prepared 
for defense, but on the 9th of August, 1673, the capital 
was taken by the Dutch, much to the satisfaction of 
their kinsmen in the Province. They continued to 
hold it for about six months. 

During this interregnum and until the retrocession 
of the Province, so far as the troublesome times ad- 
mitted, the Dutch laws were again administered under 
Anthony Colve, Governor of New Netherland. This 
period, however, made no impression on the jurispru- 
dence of New York. 

By the treaty of Westminster the United Provinces 
relinquished their conquest of New Netherland to the 
King of England (A. D. 1674), and now arose the 
doubts concerning the Duke of York’s title to the 
Province. It was argued, as we have seen, that the 
law of postliminy did not obtain in New York; the 
pretense was set at rest by a second patent (19 Albany 
Law Journal, p. 69), which cured all pre-existing de- 
fects in the Duke of York’s title. 

New York was now again subject to the will of the 
conqueror, who possessed supreme legislative power 
over it (Chalmer’s Polit. Ann. 580), subject, however, 
to those restrictions we have already observed. In 
June, 1674, Major Edward Andross was commissioned 
Governor and dispatched from England to receive 
back the Province from the Dutch commander. An- 
dross’ instructions formed the temporary political 
Constitution of the Province. 3 N. Y. Col. Doc., p. 216. 
The laws were to be administered ‘‘ with all possible 
equality without regard to Dutch or English in their 
private concerns.”” The retrocessiou of New York to 
the English without condition is said to have 
somewhat diminished the rights of the ancient 
Dutch inhabitants of New York, guaranteed by the 
Capitulation Articles of 1664. Humbert v. Trinity 
Church,24 Wend. 624. This is a dangerous doctrine,and 
purely obiter. Moreover, the Capitulation Articles of 
1664 were after the retrocession recognized as still con- 
trolling in a proper case. Mr.Chitty states: If the King 
lose a territory acquired by conquest and reconquer 
it, the former rights of the inhabitants under charters 
granted by the King, revive and are restored jure post 
liminii, a conquest by an enemy merely operating as a 
suspension, not as an extinguishment of the rights of 
former owners. Chitty Prerog., p. 38, Chalmers, 108. 

The Duke’s Lawes were again established by Andross 
by express direction of the Duke of York (3 Col. Doc. 
226); they were not to be varied except in emergent 
necessity and by the advice of the Council; in case any 
amendment was made it was to be temporarily valid, 
for a year’s space, and if not confirmed within that 
time by the Duke of York, the amendment was to be 
utterly void and as if never permitted. 3 .N. Y. Col. 
Doc. 218. 

The Court of Assizes now began to be the theater of 
some remarkable trials. Its extended jurisdiction 
necessarily involved most momentous questions. 

In 1680 Phillip Carteret, Governor of New Jersey, 
was indicted and tried at a special Court of Assizes in 
New York, for riotously presuming to govern His 
Majesty’s subjects within the Duke’s patent. Sir Ed- 
ward Andross, as Governor, presided at the court; he 
was conducted in state to his seat by trumpeters. 
This trial arose out of disputes conterning the Duke 
of York’s unfortunate grant of New Jersey to Sir 
George Carteret. The jury acquitted the accused, not- 
withstanding Andross sent them back thrice with new 
charges; he greatly desired a conviction. The jury 
were impatient and firm. 3 Col. Doc. 315. We shall 
see as we progress that the New York juries were 
at all times greatly impressed with the principles 
of civil liberty. The conduct of Andross in Carteret’s 
case was afterward deprecated by the Duke of York. 
2 Broadhead, 342. 

In 1681 Andross returned to England, leaving An- 
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thony Brockhalls, senior member of the Council, com- 
mander-in-chief of the Province. Whenever the com- 
mand of the Province devolved on an inhabitant of 
New York, constitutional government made rapid 
progress. 

This year is memorable by reason of the grant of 
Penn’s tract to the great Quaker, in consideration of 
the debt due to his father, Admiral Sir William Penn, 
The new Colony was not without its effect on civil 
liberty in New York, for the inhabitants of the latter 
Province soon learned that in Pennsylvania no laws 
could be passed nor revenue levied without the assent 
of a majority of the Assembly. 2 Broadhead, 353. 

We are approaching one of the most remarkable 
epochs in the judicial history of New York, the 
establishment of constitutional government, the foun- 
dation of a Provincial Legislature. 

The ancient Dutch inhabitants had strenuously 
maintained the Dutch principles of ‘‘ taxation only by 
consent.” Dyre, the collector of the port of New 
York, as well as mayor of the city, for having levied 
duties, was indicted for traitorously exercising ‘‘ regal 
power and authority over the King’s subjects.” 3 Col. 
Doc. 289. The day following the indictment the pris- 
oner was arraigned at a special Court of Assizes, and 
plead not guilty. He might have demurred to the 
indictment for his offense lacked every element of 
treason. 

After the examination of many witnesses for the 
prosecution, Dyre objected to the jurisdiction of the 
Assizes, as he had acted in his office under a like com- 
mission to those held by the judges, whom he main- 
tained could not try him. The court decided that, as 
Dyre had questioned its authority, he should be sent 
to England for trial on the charge of treason. This 
spirited and revolutionary action of the New York 
merchants, however irregular it was in law to indict 
an officer of government. for an act done under ex- 
press orders of the Lord Proprietor, led soon after 
to the introduction of a representative form of gov- 
ernment in New York. O’Callaghan’s note to Dyre’s 
Indictment, 3 Col. Doc. 289. 

Following this bold act, the same grand jury, at a 
special Court of Assizes, in which Brockholst presided, 
presented the want of a General Assembly as a griev- 
ance, and the court appointed Captain John Young, 
high sheriff of Yorkshire, to draw a petition to be 
sent to the Duke of York, requesting General Assem- 
blies in the Province. Wood, 99. 

The inhabitants had for the last sixteen years been 
persisting in attempts to procure an assembly and 
their efforts were at last to be crowned with success. 
The Duke of York, perceiving that no revenue could 
be derived from the Province unless he granted the 
inhabitants the assemblies they were determined to 
have, was at a loss whether to sell the Province or to 
follow Penn’s advice and grant the assembly. He 
finally adopted the latter course. 

In a letter to Brockholls at New York (3 Col. Doc. 
317), he announced, ‘‘I intend to establish such a form 
of government at New York as shall have all ye ad- 
vantages which his majesties other plantations in 
America do enjoy, particularly in ye choosing of an 
assembly, and in all other things as near as may be 
agreeable to ye laws of England.”’ 

For the purpose of carrying out the proposed re- 
form, the Duke commissioned Colonel Thomas Dongan 
as governor (3 Col. Doc. 328). This gentleman was 
perhaps the ablest of the early governors of New 
York. Much injustice has been done him because of 
his Romish faith, at that timea serious charge against 
him, and because of the master he served. But no per- 
son could have been of loftier character. Upon his arri- 
val at New York, in 1683, he found great discontent in 
the Province, growing out of the grievance of taxation 
without representation. Acting under his instruc- 





tions (8 Col. Doc. 331), Colonel Dongan issued writs 
for the election by the freeholders of deputies toa 
general assembly to be held at New York city on the 
17th day of October, 1683. On this day met the first gen- 
eral assembly of New York—the reign of constitu- 
tional government had at last begun. Its first acts will 
never cease to be of interest in New York history; the 
Assembly of to-day is its successor. Changes of 
dynasty and government have passed by this institu- 
tion, but itis almost the same now as at its origin, 
except that since then it has flourished and strength- 
ened under the light of its own law and of a higher 
public policy. 

Before enlarging upon the details of the Acts 
of the First Assembly, let us review the point 
at which we have arrived. We have seen that 
the conquest of New Netherland introduced the major 
part of the English Common Law in the Dutch Colony 
by means well settled in the law of nations and of 
England. The prerogative in New York had hitherto 
been confined by the Common Law only. The grant 
of the Assembly diminished the prerogative and 
vested the diminution in the representatives of the 
people. From a feudal estate or barony, the Prov- 
ince developed into a definite body politic, possessing 
a vested share in its government. 

It is hardly probable that any one may suppose the 
whole of our present law dates from the foundation of 
our State government, but a reminder is not amiss in 
this particular. Our present law is the result, modi- 
fied by certain accidents, of all that which has been 
happening among the European residents of this terri- 
tory since their sojourn here. It is the result of nat- 
ural development, and not the result of political 
miracles, and if it is looked at in any other light, it 
cannot be understood. 

The acts of the first Assembly are still discernible 
in our law of to-day, and some of the courts erected 
then are still tribunals in the same jurisdiction, and 
precedents then are recognized still. 

The first Assembly sat for three weeks, and passed 
fourteen acts, each of which after three readings was 
assented to by the Governor and council. 

The first and most important of these acts is ‘‘The 
Charter of Libertys and Privileges granted by His 
Royal Highness to the inhabitants of New York and 
its dependencies,”’ passed Oct. 30, 1683 (Appendix No. 
I, 2R. L. 1813). 

This act was passed at a venture; the Assembly 
knew it would be valid for a year and they hoped 
it might be confirmed by the Duke. Chambers, 
(1 Revolt of the Colonies, p. 145), who was a devoted 
tory, says ‘‘that the first act declared with the 
genuine spirit of sovereignty that the inhabitants of a 
conquered province should be regarded as natural 
born subjects without adverting that they became 
naturalized by conquest.’’ As the act appears in the 
New York laws we shall refer only to its effect. The 
supreme legislative authority under his Majesty and 
Royal Highness the Duke of York was declared ‘to 
be and reside in a Governour, Councell and the people 
mett in general assembly.” 

The words “the people’’ were afterward objected 
to by the laws officers of the crown as not appearing in 
any of the other constitutions in America. 3 Col. Doc. 
358. Itis a striking fact that these great words, the 
keystone of our present political system, should have 
been first used in New York; this is one of the pleas- 
ant heritages of the State. 

The ‘crowning glories of Magna Charta, those es- 
sential clauses which protect the personal liberty and 
property of all freemen,’’ are contained in this act. 
It includes also the substance of the Habeas Corpus 
Act, 31 Car. II., but without express mention of the 
great writ in terms. 

Many other beneficial provisions of the English 
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law, such as parliamentary or legislative freedom 
from outside restraint, the grand inquest and trial 
by jury, are provided for in the charter. 

The second act of the Assembly (2 R. L., 1813, Ap- 
pendix III.), was one to divide the Province into shires 
and counties, and the least important act of the session 
is perhaps the most enduring monument of the Stu- 
art dynasty in this State. New York County was 
named after the last kivg of theirrace. Orange after 
his Dutch son-in-law; Richmond, for the king's ille- 
gitimato son by the celebrated Duchess of Portsmouth ; 
Ulster after the Duke’s Irish earldom. But more 
important to this State than these tarnished and his- 
toric names, now made more famous by the rich and 
populous counties that bear them, is the fact that 
under the Stuarts the enduring principles of the 
English Common law were introduced into the old 
Dutch province. 

By another act of this session entitled ‘“‘ An act to 
settle courts of justice,’’* (2 R. L. appendix IV.), the 
Court of Assizes, which had stood for a period of nine- 
teen years, disappeared to give place, so far as its juris- 
diction at law was concerned, to the Court of Oyerand 
Terminer, a name afterwards retained to indicate the 
criminal circuit of the court which in turn followed. 

From Governor Dongan’s Report tu the Lords of 
Trade (3 Col. Doc. 389), the reason of the change in 
the judicial establishment appears to have been the 
difficulty of bringing together from the remote parts of 
the Province the justices of the peace, who, with the 
Governor, composed the Court of Assizes. The latter 
court was formally abolished by a bill passed October, 
1684, the following session. Vide MS. Act, office See’ry 
of State, Albany. 

By the act to settle courts of justice a Court of 
Chancery for the Province was also established. This 
court received the eguity jurisdiction before exercised 
in the Court of Assizes. It is a remarkable fact that 
the Court of Assizes, the first English court of the 
Province, should have had the blended jurisdiction 
in law and equity now possessed by the Supreme Court 
of the State. But the practice seems to have been 
distinctively either in law or equity, ina manner more 
analogous to the present course in the Circuit Court 
of the United States. The jurisdiction of the Court 
of Oyer and Terminer is defined in the following sec- 
tion of the act of 1683: 

* Be itt further enacted by the authority aforesaid, 
“That annually, and every year there shall be within 
“this said province and in each respective county 
“ within the same, a Court of Oyer and Terminer, and 
**General Gaol Delivery, which court shall have power 
“and jurisdiction to try, hear and determine all mat- 
* ters causes and cases, capitall, criminall or civall and 
“ causes, tryalls at common law, in and to which the 
“said Court, all and every persons whatsoever shall 
“or may, if they see meet remove any action or suit, 
“debts or damages laid in such actions or suits being 
“five pounds or upwards or shall or may by warrant, 
“writt of error or certiorari, remove out of any 
“inferior court, any judgment information or in- 
“dictment there had and depending and may correct 
“errors in judgment, and reverse the same if there 
“be just cause for it; the members of which court 
* shall be a judge, assisted with four of the justices of 
“the county who shall be commissioned for that 
“purpose.”” In the city of New York the Mayor 
and four Aldermen sat with the judge of the court by 
virtue of their commissions as magistrates of the peace. 

By this act Courts of Sessions for the counties and 





* The hiatus in this act in the appendix of the R. L. of 1813 
is filled by reading: “lie unless the debt damage matter or 
thing sued for shall be or amount to the sum of one hundred 
pounds sterling.”’ Original Act, 1683; Secretary of State's 
office, Albany. 








the town courts for the trial of small causes were also 
established. 

The Court of Oyer and Terminer was a pure law 
court, and, unlike its predecessor, had no equity of 
jurisdiction; allissues of fact in this court were to be 
tried by jury, as provided by the following section of 
the acts: 

‘‘That no person’s right or property shall be by any 
“of the aforesaid courts determined, except where 
“matters of fact are either acknowledged by the 
“parties or judgment bee acknowledged or passeth by 
“ the defendants fault for want of plea or answer,unless 
“the fact be found by the verdict of twelve men of 
“ the neighbourhood as it ought to be done by the law.” 

The courts established by the act of 1683 were to en- 
dure unchanged throughout the rest of the reigns of 
Charles II. and James II., his successor. 

Theacts of the first Assembly have been very fruit- 
ful themes of discussion in the courts of the State as 
well as in those of the Province. The “Charter of Lib- 
ertys”’ was signed and sealed by the Duke of York on 
October 4, 1684, having been in full operation from the 
date of its enactment (3 Col. Doc. 352), but unfortu- 
nately it was never delivered out of his possession (2 
Broadhead, 420). The charter seemed too great a conces- 
sion to those principles of liberty which this arbitrary 
and unwise prince abhorred. While he was deliberating 
Charles II. expired, and the Lord Proprietor of the 
Province of New York ascended the throne as James 
the Second of England and Seventh of Scotland. 
This wrought a great change in New York. 

New principles of law now affected the 
Duke’s estate in the Province which by operation of 
law ‘“‘ devolved upon” his crown. He was no longer 
controlled by his patents, but was entitled to govern 
the Province by the prerogatives of the crown, which 
alone restricted his absolute power. 

James, as king, was not within the statute ‘‘ quia 
emptores terrarum,”’ and consequently could grant 
manorial privileges in crown lands and the right to his 
tenants to alien the land to hold of themselves. Hays 
ads. Van Rensselaer, 19 N. Y. 73; People v. Van Rens- 
selaer, 5 Seld, 334. 

—- +> 
THE CODES OF NEW YORK AND CODIFICA- 
TION IN GENERAL. 


ADDREss OF DAvip DUDLEY FIELD TO THE LAW 
STUDENTS OF BUFFALO, FEBRUARY 6, 1879. 


Young Gentlemen: If I were to say all that I think 
of the profession, for which you are preparing your- 
selves, and to which I belong, I should say nothing else 
in the course of this address. It is only flippant and 
foolish persons who talk disparagingly of lawyers. 
They who are best acquainted with the history of civ- 
ilization or have studied most the science of govern- 
ment, know very well that no truer measure can 
be found of progress in either than the influence 
which the legal profession exerts and the respect which 
it receives. In stormy times, when oppressive laws 
and tyrannous acts were to be resisted, when political 
rights were to be defined and defended, or when a 
State was to be founded, they have been the foremost 
champions of freedom and progress. In times peace- 
ful and prosperous, they have too often relapsed into 
mere practitioners at the law, without an effort or a 
wish to make it better, content to keep it as they 
found it. The conservatism of lawyers has thus al- 
most passed into a proverb. I should prefer to call it 
by a different name—not conservatism, but inertia. 
Of their integrity and honor there can be no surer 
test than their fidelity to their clients. When has 
that been broken? Leaders of armies have betrayed 
their country, chiefs of parties have been false to their 
friends and followers, trustees have despoiled those 
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who have trusted them, but how few lawyers have 
been found betrayers of their clients. In a long and 
varied practice I have never found one. I congratu- 
late you, gentlemen, that you are to enter this profes- 
sion. 

It is not, however, the character of the profession 
which you are about to join that I am to speak of to- 
night, but certain topics which greatly concern it 
and which I think will especially interest you on this 
occasion, the Codes of New York and Codification in 
general. By the Codes of New York I mean not the 
Code of Procedure, under which we worked from 1848 
to 1877, nor the Code of Civil Procedure under which 
we have worked, or tried to work, since, but the five 
codes, which were prepared by commissioners ap- 
pointed by the Legislature, pursuant to the Constitu- 
tion of 1846. What I have to say to you, therefore, 
will relate to those codes and to codification. 

Reversing the order of subjects as thus stated, I will 
first ask your attention to the subject of codification. 
There is a prevalent impression among lawyers in this 
country against a general codification of the law. It 
would be difficult for them, 1 suppose, to give a reason 
for this impression, but its existence is unquestion- 
able. That it isa mistaken impression I believe, and 
my first object will be to show the mistake. 

The impression, analyzed, appears to be two-fold, 
first, that general codification is not possible, and next, 
that if it were possible, it would not be expedient. To 
meet the question fairly it is necessary at the outset to 
agree upon what is meant by a code. Not every 
thing so-called deserves the name. The true idea of it 
is a digest of all the general rules of law upon a given 
subject, arranged in distict propositions according toa 
scientific method. It may be partial or universal; as, 
for instance, it may be a military code, embracing only 
the armed forces of the State, or a code of public in- 
struction, affecting the education of the people and 
nothing else, or a penal code, embracing all crimes and 
punishments known to the law. The possibility of 
such a digest should seem to be beyond dispute. It 
exists at this hourin most countries of the world; it has 
existed in different ages; it exists among ourselves in 
respect to special subjects. None of our law is now 
traditional; all is written; though called unwritten, 
to distinguish it from that which is set down in stat- 
utes; it is all in fact written somewhere, in the re- 
ports of the courts, or in the treatises of jurists, or in 
the digests of compilers. What has been written once 
can be written again. 

The task of the codifier is to gather together all the 
rules that can be found in statutes, reports, treatises 
or digests, separate the partial from the general, lay 
aside the obsvlete, reconcile the contradictory, con- 
dense by rejecting superfluous words and avoiding 
repetition, arrange the results in fit order, and express 
them in perspicuous language. The gathering to- 
gether of the materials is a work only of diligence and 
time, the separation of the general from the particular 
is not difficult, if this maxim be taken as a guide, that 
when ageneral rule is found and stated, the enumera- 
tion of particular instances under it and the endeavor 
to provide for them also, will lead to embarrassment 
and failure, because it is impossible to foresee and pro- 
vide for all particulars. For example, the Constitu- 
tion of the United States declares that Congress shall 
have power to regulate commerce with foreign nations. 
This is general and comprehensive. If the Constitu- 
tion had proceeded to enumerate the particular in- 
stances in which Congress might act under this head, 
as for example, by declaring that it might pass navi- 
gation laws and erect light-houses, the mention of 
these particulars would either have been superfluous 
or have tended to restrict the meaning of the general 
provision. 

The possibility of a general code being admitted or 





assumed, there remains the question of its expediency, 
that is to say, whether in this country and among 
this people, it be desirable to have a digest of all the 
general rules of law, by which they are governed in 
their daily transactions, and according to which the 
courts decide their differences, whenever unfortun- 
ately differences arise; a digest intelligible in language, 
and convenient in form; in other words, a code. That 
it would be a convenience to the people for their in- 
struction and guidance, who can doubt? If it be de- 
sirable that they should know the laws, by which their 
lives are to be guided, what better way is there to give 
this knowledge than to place it within their reach and 
before their eyes. In ‘religion you give them the 
written word, in morals you give them the written 
precepts of moralists; why not in respect of law, 
which is a rule both of property and conduct, give 
them that also in the same form? It does not suffice 
to show them a law library with its long rows of re- 
ports, digests and statutes, and to bid them help them- 
selves. When they ask for bread, do not give them a 
stone. They want the law accessible and intelligible, 
and nothing will give them that but a code. 

There is as much reason why the American people 
should have their laws in four or five pocket volumes 
as there is why the French people should have theirs. 
A general code, containing the substantive law, or the 
law of civil rights and duties, as well as the law of rem- 
edies, could be easily placed in every household, if the 
people would but will it. 

But not alone to the people would it be a conveni- 
ence; it would be a greater oue to the lawyers and the 
judges; for to them it would be in a larger measure a 
saving of expense and labor. The burden of expen- 
diture for law books has already become for many of 
us too grievous to be borne. What it will become 
hereafter, who can say? The multiplication of these 
books is marvellous and appalling. Every State, every 
court, pours forth its volumes, good, bad and indiffer- 
ent, confusing or contradicting each other; some of 
them strong in logic and rich in learning; others weak 
and poor in every thing; and still others swollen with 
platitudes. All those the lawyer must buy and explore 
if he would avoid the risk of a surprise or be ready to 
answer an unsound opinion or a mistaken quotation. 
The waste of expense is, however, less grievous than 
the waste of time and labor. The lawyer of to- day is 
overburdened and overworked; staggering under a 
load of statutes and precedents, able to find a case to 
prove any thing, and sure to be confronted with an- 
other to prove the contrary, he is brought in despair 
to the conclusion that alawsuit has become very much 
agame of chance. In the last volume of New York 
Reports nearly half the judgments are reversals. 
When it is considered that the judgments thus re- 
versed were themselves rendered upon appeals against 
previous judgments and after two hearings in court, 
which, though before different judges, must have sug- 
gested all the arguments possible to counsel, the rever- 
sals are unanswerable proofs of the hopeless uncer- 
tainty of our law. 

The objections usually taken to a code are three 
fold; its inability to provide for every future occur- 
rence and its supposed uncertainty and inflexibility. 

The ability of any system of law to provide for the 
future depends upon the generality or minuteness of 
its provisions. If it attempt to be minute, it will cer- 
tainly leave some particulars unforeseen and of course 
unprovided for; but if on the other hand it deal only 
in general provisions, it may be made sufficienly com- 
prehensive. The ten commandments, it has been said, 
comprehend the sum and substance of the moral law. 
Though the civil law, without inspiration, could not 
be condensed in this wise, it would be possible to con- 
dense all its general rules within a few thousand arti- 
cles. The Practice and Code Commissioners of this 
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State did, many years ago, as will be explained here- 
after, bring within the compass of seven thousand and 
odd sections all the general law of our time, from 
whatever source and wherever found. Should a case, 
however, occur now and then not within any provis- 
ion of a code, it would be adjudged precisely as a 
case would be adjudged now, which there was no 
statute and no precedent to cover. There would 
be no difference between the law of precedents and 
the law of acode in this respect. All that I affirm is, 
that whatever is now written in the statutes and in 
the books of reporters and jurists, can be written in 
the book of a code, and that a defect is to be supplied 
in the same manner in both cases. Perhaps I cannot 
better enforce my argument than by an illustration. 
The rule of law, that a contract is void, which is 
against public policy, is a general one, proper to be 
stated; an enumeration of the particular contracts 
which would be of that character would not be proper; 
for the reason that while the general rule is universal 
and covers all possible instances, the enumeration 
would certainly be defective, or even if it were possi- 
ble to make it full in one age, another would find it 
deficient, as the policy changes from age to age, how- 
ever unchangeable the rule itself may be. 

The objection of uncertainty assumes that because 
language is imperfect, no expression can be chosen 
which will not be susceptible of different interpreta- 
tions, rendering judicial decision still necessary to se- 
lect the true one. Here again the answer is that un- 
certainty no more attaches to the written sentences of 
a code, than to the written sentences of the judicial 
decisions, two or two hundred, from which the sen- 
tences of the code may have been taken. All written 
as all spoken language is exposed to misunderstand- 
ing; that is, however, not an objection to language; 
and no more is it a valid objection to a code, that 
it cannot be so expressed, be the pains taken with 
it never so great, that interest or chicane may not 
suggest a meaning different from the one intended 
by the lawgiver. The Constitution of the United 
States is a great code in a small compass; the decis- 
ions and the commentaries to which it has given rise 
have swollen to hundreds if not thousands of volumes; 
yet there stands the instrument in its simple majesty, 
a monument of wisdom, dear to all our hearts and de- 
fended by all our hands. The remaining objection is the 
supposed inflexibility of a code. Sometimes the ob- 
jection is stated in this form: A code is an iron band 
which cannot be stretched to fit the growth of society ; 
the law of precedents is a flexible garment which ex- 
pands with the body politic. To this it should be 
answered that the exact contrary is the truth; it is the 
code that is capable of expansion; it is the law of 
precedents that is not. The supposed flexibility of 
precedents is nothing but the application of old rules 
to new cases; the rules themselves being already writ- 
ten and the courts not being able and not attempting 
to change them, as that would be usurpation; but 
when the Legislature adopts a code, it not only adopts 
a general rule for the courts to apply, but it gives it 
such a form and places it in such a relation to other 
rules that any progress or alteration, which time may 
show to be necessary, can be easily and safely made. 
Here again let me give an illustration from the same 
part of the Federal Constitution, which I have already 
quoted ‘ Congress shall have power to regulate com- 
merce with foreign nations and among the several 
States.’’ In the first half century of the Republic 
there was little occasion to use the power of regulat- 
ing commerce among the States. The growth of their 
commerce in the second half century seems about to 
lead Congress into a new field of legislation. Analo- 
gous to this dormant power under general language of 
the Constitution is a dormant principle under the gen- 
eral language of a code, which the courts may apply to 








instances, that at the time of enactment had perhaps 
not entered into the minds of men. 

Is it too much then to say, that a general codification 
of our law is both possible and expedient? We have 
indeed arrived at a period in the history of this law, 
when its codification has become a necessity. More 
than thirty years ago the Constitution of the State 
required it; and for these thirty years the Legislature 
has refused to obey, though yearly sworn to obedience. 
The condition has all this time grown worse and worse 
and is now scarcely endurable. The delays and ex- 
penses of lawsuits, the uncertainty of their issue, the 
difficulty of advising clients aright, the heterogeneous 
mass of statutes, reports and treatises, disjected mem- 
bers of one body, all these are shocking to the old 
lawyer and appalling to the new. What is the remedy ? 
What can bring order out of this chaos? Nothing in 
my view but a general codification. 

It is time now that I should speak of the codes of 
New York, of those works which were prepared by 
commissioners under the orders of the Legislature, 
and pursuant to the Constitution. There were two 
sets of commissioners for different parts of the work, 
one of which has been called the Practice Commission 
and the other the Code Commission. The former pre- 
pared the Code of Procedure, enacted in 1848, and fol- 
lowed it by a completed code, called by them Code of 
Civil Procedure, which, however, the Legislature never 
considered. The same Commission prepared also a 
Code of Criminal Procedure, and submitted it along 
with their other work to the Legislature of 1850. The 
Code Commissioners prepared a political, a penal and 
acivilcode. These five codes embraced, or were de- 
signed to embrace, all the general and permanent laws 
of the State, common or statute, written or unwritten, 
old or new. To all of them successive Legislatures 
have turned deaf ears. But the hospitality which 
their native State refused has been liberally accorded 
by other political communities. The Code of Civil 
Procedure has been adopted with greater or less com- 
pleteness, in Missouri, Ohio, Kentucky, Indiana, Wis- 
consin, Iowa, Minnesota, Kansas, Nebraska, Nevada, 
California, Oregon, Mississippi, North Carolina, South 
Carolina, Arkansas, Washington, Arizona, Utah, 
Idaho, Montana, Wyoming and Dakota; the Code of 
Criminal Procedure by Indiana, Wisconsin, Lowa, 
Minnesota, Kansas, Nebraska, Nevada, California, 
Oregon, Kentucky, Arkansas, Washington, Arizona, 
Utah, Idaho, Montana, Wyoming and Dakota; and 
the five codes by California and Dakota. 

Why these codes have been neglected in New York, 
it would not be difficult to say. The resistance which 
the first code provoked, the conservatisin, or as I pre- 
fer to call it, the inertia of the profession, and the late 
revision of the statutes have been the causes. Ib is 
not surprising that such a change as the first code pro- 
duced should have encountered vehement opposition. 
Most of the lawyers looked upon it with disfavor, some 
for one reason, some for another; the equity lawyers 
because it had so much of the common law, and the 
common lawyers because it had so much of equity; 
the admirers of special pleading because it made use- 
less their favorite learning; and all, or almost all, who 
had learned and loved the old ways, were averse to 
treading in the new. The resistance, however, gradu- 
ally lessened and at last died away; but in the mean- 
time the old had forgotten, while the young had never 
learned, that the fragment of 1848 had been completed 
by the same codifiers, and that four other codes had 
been added for the purpose of completing the codifica- 
tion ot all the law ot the land. 

Thus at the end of thirty years a generation, con- 
sisting mostly of persons who had attained majority 
after the enactment of the code, looked upon it as 
they looked upon other parts of established law. They 
were strangers to the arguments for and against codi- 
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fication, which had agitated their predecessors, and 
fell unconsciously into the traditions of their profes- 
sion. This profession, as I have already hinted, is oc- 
cupied, in its daily life, with questions of law as exist- 
ing, of what the law is, and not what it should be. 
The thoughts of its members are of the actual which 
engrosses them, and they have little time and no in- 
clination for the possible. Excessive occupation and 
limited study, except in the course and for the daily 
tasks of the profession, have made them strongly 
averse to change. They have no mind for new things, 
as they have as much as they care to do in minding the 
old. For these reasons the force of habit takes a 
stronger hold of lawyers than of most other men, and 
thus it is that they are praised as conservative and de- 
nounced as inert. To them codification means the 
abandonment of forms, phrases and sometimes of sub- 
stantive rules, which, having mastered with labor,they 
have come to use with ease, and they recoil from an 
entry upon new studies and new fields of debate. 

In 1870, twenty-two years after the enactment of 
the Code, the Legislature ordained a revision of the 
statutes. The revisers, ignoring the completed Code 
which the codifiers had prepared, and passing by the 
shapeless and tangled mass of statutes which cum- 
bered the shelves of law libraries and made the heart 
of the searcher sick every day of his life, began with 
the Code, and after six years produced 1,496 sections, 
which they represented as part of asystem of civil 
practice and convenient to be enacted before the re- 
mainder Those sections the Legislature enacted, to 
take effect after another session. That other session 
came, the two houses disagreed, and thus, while one 
Legislature was sitting, a law went into effect against 
the will of one of its houses, solely because a Legisla- 
ture that had gone out of office had so willed it. The 
second installment then came, with more than 1,800 
sections. This has not yet been passed. It is not my 
purpose to make the present an occasion to criticise 
this work, either the first installment or the last, fur- 
ther than to show its effect upon general codification. 
That it has seriously interfered with the plan of codi- 
fying our law can hardly be denied by an intelligent 
observer. It is not comprehensive, which a Cvode 
must be, and it is minute, which a code must not be. 
It professes to be what it is not, a Code. This, as I 
have said, is a digest of all the law upon a giveu sub- 
ject. This work, while it takes a name which implies 
comprehensiveness, is avowedly incomplete. Thus 
the fourth section, instead of defining the jurisdiction 
of the Supreme Court, declares that it shall continue 
to exercise the jurisdiction now vested in it by law, 
except as otherwise here prescribed; in other words, 
enacting that the court has the jurisdiction which it 
has, and what that is must be gathered from, I know 
not how many ordinances, statutes and reports. The 
work contradicts the theory in another respect; it is 
particular and minute, while a code is general and 
comprehensive; it undertakes to provide for every 
case by an enumeration of particulars, while a code 
provides for the same things by general description. 
Meantime the contest over it has made the name of 
code odious to many, who by a natural mistake have 
made the particular nstance to stand forthe general 
principle. While the thirteen chapters now on the 
Statute book are a serious hindrance to codification, 
the nine chapters would be greater, and so long as 
either or both stand in the way, though the other 
branches of the law might be reduced to a code, the 
civil practice would remain without codification, and 
before it could be undertaken with success these thir- 
teen or two and twenty chapters would have to be 
taken to pieces, enlarged on the one hand and dimin- 
ished on the other, so as to include every general rule 
and exclude every unnecessary particular. 

Despite all these obstacles, gentlemen, I believe that 





a codification of our law is not far off. If I were an 
Englishman, speaking to Englishmen, I should express 
my conviction that not many Imperial Parliaments 
will sit at Westminster, before the enactment of that 
Code Victoria, which an English chancellor foresaw, 
as the counterpart and rival of the Code Napoleon. 
As an American, speaking to Americans, I venture to 
predict that the instincts of our people and the inex- 
orable logic of events will hasten the completion of 
the work here sooner than in England, and that not 
many returning summers will find the State of New 
York without that which her citizens long ago com- 
manded, ‘‘a written and systematic Code” of “the 
whole body of the law.’’ We might have it, for the 
work is ready, even before the last tower is raised over 
the new capitol. Fortunate will he be who foresees 
it, prepares for it, and helps its coming; unfortunate 
he who shall resist and be overcome. 


REMEDY FOR REFUSAL OF INSURANCE 
COMPANY TO RECEIVE PREMIUMS. ‘ 


SUPREME COURT OF ERRORS OF CONNECTICUT. 


Day v. CONNECTICUT GENERAL Lire Ins. Co. 


A life insurance company refused to accept the annual pre- 
mium on a policy theretofore issued and declared such pol- 
icy void and determined because of the acts of the insured. 
Held, that an action would not lie to recover the sum in- 
sured or the premiums paid upon an implied undertaking 
to receive the premiums and keep the policy in force. 

Where an insurance company refuses to receive premiums and 
to recognize a life policy as in force, semble that the in- 
sured has two remedies: (1) to elect to consider the policy 
at anend and sue for the equitable value thereof; (2) to 
bring a suit to have the policy adjudged to be in force; and 
perhaps a third remedy, to tender the premiums and test 
the forfeiture in an action on the policy where by its terms 
it becomes payable. 


pier as by the assignee of a policy of life insurance 
ft. against thecompany to recover the amount of the 


policy on the ground that there had been a breach of an 
implied agreement,to receive the premiums and keep the 


policy in force. The declaration alleged the issuing of 
the policy; the undertaking of the defendant to keep 
and perform its part of the stipulations therein and to 
keep the policy in force for the term of the life of the 
insured upon the terms and conditions set forth; that 
the premiums had been duly paid and received until 
October 28, 1872, on which day another payment fall- 
ing due, the plaintiff tendered it, but the defendant 
refused to receive it, and declared that it would no 
longer continue the policy in force, and that the same 
had become void and determined. 

Damages were claimed in the sum of $10,000—the 
amount of the policy—but under the charge of the 
trial judge that the measure of damage was the 
amount paid for premiums with interest, a verdict was 
returned for $3,297 in plaintiffs favor. Defendant 
filed a motion in arrest for the insufficiency of the 
declaration, which was reserved for this court. 


C. E. Perkins and J. C. Day, for plaintiff. 
H. C. Robinson and C. J. Cole, for defendants. 


CARPENTER, J. It is not claimed that the alleged 
promise to keep the policy in force is found in terms 
in the policy. The only express promise found therein 
is to pay the policy upon the death of the insured; a 
contract to pay in the future a certain sum of money. 
But it is claimed that there is an implied promise to 
receive the premiums and keep the policy in force, 
and a breach of this implied promise constitutes the 
plaintiff's whole cause of action. ‘‘ Implied contracts,”’ 
says Blackstone, ‘‘are such as reason and justice dic- 
tate, and which therefore the law presumes that every 
man undertakes to perform.’’ “Implied contracts 
are those which are raised by operation of law.” 
1 Swift’s Digest, 175. The law raises no contract by 
implication unnecessarily. Therefore, where substan- 
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tial justice may be done without it, if the party in 
whose behalf it is claimed does not need it to protect 
him in the enjoyment of some legal right, and the 
—_ against whom it is claimed does not otherwise 
obtain some unfair and illegal advantage, no contract 
will be implied. Let us test this case by an application 
of these principles. 

The plaintiff purchased this policy with knowledge 
of the nature of the contract, the conditions therein 
contained, and the obligations thereby imposed. He 
assumed the liabilities and the risks growing out of 
the conditions, without any expectation of receiving 
any thing in return until the policy by its terms should 
become payable. When it does become payable, the 
defendants must pay it, unless they have a legal de- 
fense. If the policy had become null and void, as the 
defendants claimed, that would be a legal defense. 
But the j found against the defendants on that 
claim, and the question recurs as to the legal effect of 
refusing to receive the premiums, and improperly de- 
claring the policy void. These were the defendants’ 
acts alone, not only without the concurrence of the 
plaintiff, but against his wishes. It certainly requires 
no argument to show that neither of these acts, nor 
both combined, would be any defense to the action. 
The plaintiff then would possess all his legal rights 
unimpaired, notwithstanding the action of the de- 
fendants. 

But it may be said that the refusal of the defend- 
ants to accept the premium and recognize the contin- 
ued existence of the policy raises a doubt as to its 
validity, and throws a cloud, so to speak, over the 
plaintiff's property. This may be so; but the claim 
that a contract has become null and void by reason of 
the violation of some condition therein contained, is 
not an invasion of the legal rights of the other con- 
tracting party. If theclaim is not well founded, the 
party claiming it will take nothing by it, and the legal 
rights of the other party will remain unimpaired. 
This must be true of most contracts; hence there will 
be no occasion to invoke the aid of the law to imply a 
contract, in addition to that expressed by the parties. 
If, however, by reason of the peculiar nature of this 
contract, and the length of time which may elapse be- 
fore a suit can be brought on the express promise, 
there is danger that the party may be prejudiced, per- 
haps a court of equity, upon a proper petition, might 
have power to determine the question of forfeiture in 
advance, and if found not to exist, to declare the pol- 
icy to be in full force. But however this may be, we 
think it is quite clear that justice may be done, and 
the rights of the plaintiff fully protected without re- 
sorting to an implied contract. Nor can it be success- 
fully claimed that the defendants, by their action, ob- 
tained any undue or illegal advantage. If they were 
mistaken in their claims that the policy was forfeited, 
and if it be true that the policy, notwithstand- 
ing such claims, remains in full force, and that 
the defendants in due time will be liable thereon, the 
result of the defendants’ course will simply be the loss 
of interest, more or less, on the premiums. The 
advantages of such a result would be with the plain- 
tiff, and not with the defendants. 

Again, the law raises an implied contract, ordinar- 
ily, aud perhaps always, for the purpose of carrying 
into effect the presumed intention of the parties. 
When, therefore, the consequence will be something 
entirely different from that contemplated by the par- 
ties, or if the court cannot clearly see that the prob- 
able consequences were intended by the parties, no 
contract will be implied. Let us apply this test. We 
will suppose that the defendants really and in good 
faith claimed that the policy was forfeited by a breach 
of the conditions. They could not receive the pre- 
mium without thereby waiving the forfeiture; and if 
they could, common fairness would require that they 
should give notice of their intention to claim the for- 
feiture and decline to take the premium. Now, ac- 
cording to the plaintiff's claim, they could not do this, 
if unsuccessful, without forfeiting all their advantages 
in the contract; yea, more, they not only lose all prof- 
its, but they have actually carried the risk during all 
the time the policy was inforce. It isin the nature of 
a penalty for making a legal claim, in good faith, ina 
court of justice. It cannot be presumed that the par- 
ties intended this. Penalties and forfeitures are odious 
to the law, and when they are necessarily involved in 
the consequences of an implied contract, no contract 
will be implied. But if there is no forfeiture in re- 





spect to just profits, the rule ofjdamages being, instead 
of the premiums paid with interest, the plaintiffs 
proportion of the reserve, even then the contract 
would seem to be terminated with a loss to the com- 
pany of all future profits. The law will not presume 
that that was the intention of the parties. If the 
contract was not terminated, then a more serious ob- 
jection to an implied contract arises; a possible liabil- 
ity on both an implied and an express promise; in 
other words, a liability to refund the premiums or pay 
the value of the reserve on an implied promise, and 
ultimately to pay the sum named in the policy on the 
express promise. We think, therefore, upon principle, 
that the law raises no such contract as the plaintiff 
contends for. 

We are also of the opinion that the authorities cited 
in support of the plaintiffs claim are not exactly in 

oint, and do not wong “i the conclusions arrived at. 

he leading cases are Hochster v. De lau Tour, 2 E. & B. 
678, and Frost v. Knight, Law Rep.,7 Exch. 111. The 
first was an action on acontract to employ the plaintiff 
as a courier, to commence at a certain day. Before 
the time arrived the defendant repudiated the con- 
tract, and declared he would not perform it. It was 
held that the plaintiff might treat that asa breach, and 
sue as fora breach of the contract before the time ap- 
pointed for it to commence. The ground of the decis- 
ion will appear from the following, which we copy 
from the opinion of Lord Campbell, C. J.: ‘* But it 
cannot be laid down as a universal rule, that where by 
agreement an act is to be done on a future day, no 
action can be brought for a breach of the agreement 
till the day for the doing of the act has arrived. Ifa 
man promises to marry a woman on a certain day, and 
before that day marries another woman, he is instantly 
liable to an action for breach of promise of marriage. 
If a man contracts to execute a lease on and froma 
future day for a certain term, and before that day exe- 
cutes a lease to another for the same term, he may be 
immediately sued for breaking the contract. So, if a 
man contracts to sell and deliver specific goods ona 
future day and before the day he sells and delivers them 
to another, he is immediately liable to an action at the 
suit of the person with whom he first contracted to 
sell and deliver them. One reason alleged in support 
of such an action is that the defendant has before the 
day rendered it impossible for him to perform the 
contract at the day; but this does not necessarily fol- 
low, for prior to the day fixed for dving the act the 
first wife may have died; a surrender of the lease exe- 
cuted might be obtained, and the defendant might 
have repurchased the gouds so as to be in asituation 
to sell and deliver them to the plaintiff. Anotherreason 
may be that where there is a contract to do an act ona 
future day there is arelation constituted between the 

arties in the meantime by the contract, and that they 
impliedly promised that in the meantime neither will 
do any thing to the prejudice of the other, inconsistent 
with that relation. As anexample,a man and woman 
engaged to marry are affianced to one another during 
the period between the time of the engagement and the 
celebration of the marriage. In this very case of trav- 
eller and courier, from the day of the hiring till the 
day when the employment was to begin, they were en- 
gaged to each other, and it seems to be a breach of aun 
implied contract if either of them renounces the en- 
gagement.”’ : 

Here the words “implied promise’’ and ‘ implied 
contract”’ are used in a very general sense, and not as 
indicating technically a promise or agreement, on 
which an action can be brought. ‘They seem to be 
used to indicate, not an independent agreement, but 
something incident to and forming a part of the 
express promise, and inseparable from it; a breach 
of which was regarded as evidence of, or equivalent to, 
a breach of the express contract. The action, it will 
be observed, was not brought on an implied contract 
not to ‘“‘renounce the engagement,’’ but on an express 
promise to hire the plaintiff. So, too, of the examples 
put by way of illustration. Lord Campbell does not 
say that an action will lie on an implied promise not 
to lease to another, or not to sell and deliver the goods 
to another, but on the express promise to lease, or to 
sell and deliver goods to the plaintiff. 

The case of Frostv. Knight was an action on a prom- 
ise to marry on the death of the defendant’s father. 
While the father was yet living the defendant broke 
off the engagement. It was held that an action would 
lie immediately. The court says that by the contract 
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of marriage a “new status, that of betrothment, at 
once arises between the parties. This relation, it is 
true, has not, by the law of England, the same im- 
portant consequences which attached to it by the 
canon law and the law of many other countries. Nev- 
ertheless it carries with it consequences of the utmost 
importance to the parties. Each becomes bound to 
the other; neither can consistently with such a rela- 
tion enter into a similar engagement with another per- 
son; each has an implied right to have this relation 
continued till the contract is finally accomplished by 
marriage.’’ Here, too, it will be observed, there is no 
intimation that a suit may be brought for a breach 
of an implied agreement, but substantially the same 
language is used, and in the same sense, and for the 
same purposes, as that used in Hochster v. De la Tour. 
It will be remembered also that the action was not 
brought on an implied promise not to marry another 
person, but on the express promise to marry the plain- 
tiff. In this case it is different. The action is not 
brought on the express promise which the defendants 
entered into to pay money, but on an alleged implied 
promise to receive the premiums and keep the policy in 
force. The cases referred to are leading cases on the 
subject of maintaining actions on promises before the 
time arrives for their perfgrmance. They have been 
followed by some of the American courts. In Burtis 
v. Thompson, 42 N. Y. 246; 8S. C., 1 Am. Rep. 516, they 
were apparently followed, but in Freer v. Denton, 61 
N. Y. 492, a majority of the Commission of Appeals 
hesitated. and it may be regarded as an open question 
in that State. In Dugan v. Anderson, 36 Md, 567; S. 
C., 11 Am. Rep. 509, the question was discussed, but 
not decided. In Massachusetts they have been re- 
jected, and the soundness of the principle upon which 
they rest questioned. Duniels v. Newton, 114 Mass. 
530; S. C.,19 Am. Kep. 384. We have now no occa- 
sion to say whether in a case exactly in point we 
should or should not follow them, and purposely leave 
it an Open question. We would remark, however, that 
the cases seem to establish the proposition that an 
action may be brought upon a contract in advance of 
the time fixed for its performance, where the con- 
duct of the other party has been such as to work a 
practical destruction of the contract, or to deprive the 
plaintiff of all benefit to be derived therefrom. The 
execution of a lease, and the sale of goods to another 
party, and the marrying another, seem to be cases of 
this character, notwithstanding the criticism of Lord 
Campbell. The parties had placed themselves in a 
position in which it was impracticable for them to 
fulfill the contract and which rendered it morally cer- 
tain that they would not and could not perform it. 
Not so in the present case. Nothing done by the de- 
fendants rendered it impossible for them to perform 
their contract, or in any way interfere with the pay- 
ment of money when it should become due. The cases 
referred to were not contracts for the payment of 
money. One wasa contract fur hiring, the other was 
an agreement to marry. When in the one case there 
was a declaration by one party that he would not hire, 
and that was accepted by the other as an end of the 
contract, and in the other case one party married an- 
other person, there was in each casea pretty, effectual 
and substantial breach of the contract. The thin 

agreed to be done could not or would not be done, an 

nothing was left but for the party in fault to compen- 
sate the other indamages. The damages can be ascer- 
tained, perhaps, as wellin an action brought before the 
time for performance as afterward. Hence, an action 
on the express contract for a breach has been main- 


tained. In this case the contract is to pay money at a 
future day. Until that day arrives there can be no 
breach. The party promising may cease to exist or 


become bankrupt before the day, so that it will be 
morally certain that the contract will not be per- 
Sormnad’s but that is no breach, and will not justify the 
bringing of an action on the contract. 

No act of the promisor in a case like this, without 
the consent of the promisee, will rescind or terminate 
the contract, and no act of his before the time will 
amount to a breach. 

The declaration that he will not pay or cannot pay 
does not relieve him of his obligation. That still re- 
mains in force, and when the time arrives, if of suffi- 
cient pecuniary ability, he may be compelled to per- 
form specifically, that is, to pay the money. The 
reason that he gives that he will not pay, that the 
promisee has done some act or omitted to do some- 





thing whereby the contract is forfeited, does not 
strengthen the claim. The reason may or may not be 
true. If it is true, that of itself ends the contract, 
and no action can be maintained at any time. If itis 
not true, the claim amounts to nothing. It is no in- 
vasion of the legal rights of the other party, as the 
contract still remains in force. The claim of ‘the plain- 
tiff, therefore, is really this: If an insurance compan 
makes a claim that the policy is forfeited by a breac 
of some condition contained therein, and the claim is 
not maintained, the policy is thereby converted intoa 
contract to pay money at an earlier day, or some 
obligation to pay money arises by implication of law, 
dehors the express coutract, and in some measure in- 
dependent of it, which may be enforced immediately. 
Neither position is tenable, and neither can be main- 
tained upon principle or by authority. This case is 
also to be distinguished from a class of cases where 
both parties concur in treating a contract as rescinded, 
or, what is the same thing, where one party repudiates 
the contract and declares that he will not perform it, 
and the other thereupon elects to treat the contract as 
at an end, and brings an action as fora breach. In 
such cases actions may be maintained either on the 
express contract or an implied contract. Where one 
party has paid money or performed services for which 
he has not received a fair equivalent, the law will, if 
need be, imply a contract to refund or pay what is 
equitably due in order to prevent injustice, and this 
principle has been applied to insurance cases. In Mc- 
Kee v. Phoenix Life Ins. Co., 28 Mo. 883, it was held 
that “if the defendant company wrongfully deter- 
mined the contract by refusing to receive a premium 
when due, then the plaintiff had a right to treat the 
policy as at an end, and to recover all the money she 
had paid under it.’’ 

In Howland v. The Continental Life Ins. Co., 121 
Mass. 499, the premium fell due on Sunday, and pay- 
ment was tendered on Monday and refused. A suit 
was brought eleven months afterward, with no pre- 
vious notice to the company, that the plaintiff elected 
to abandon the policy. The court held that the suit 
could not be maintained, on the ground that the elec- 
tion was not within a reasonable time. 

In McAllister v. New England Mutual Life Ins. Co., 
101 Mass. 558; S. C.,3 Am. Rep. 404, the insured re- 
fused to pay a premium note, and declared ‘‘ he would 
not have any thing more to do with the insurers, and 
abandoned the whole thing;’’ but he retained the pol- 
icy and the insurers retained the note; nor did it ap- 
pear that they consented to the abandonment. It was 
held that the policy remained in force. These author- 
ities show, and that alone is the purpose for which we 
cite them, that in order to terminate the policy in 
such cases, the concurrence of both parties is neces- 
sary. In Haynesv. The American Popular Life Ins. 
Co., 69 N. Y. 435, the company refused to receive the 
premiums, claiming that the policy had lapsed. The 
plaintiff brought an action against the company to 
have the policy adjudged in force and obtained 
judgment. The judgment was affirmed by the 
Court of Appeals. In Cohen v. New York Mutual 
Life Ins. Co., 50 N. Y. 610; 8. C., 10 Am. Rep. 522, it 
was held that the court might exercise equity powers 
and declare the legal status of the parties. 

Thus it would seem that a person situated as the 
plaintiff was may choose between two remedies: 1. He 
may elect to consider the policy at an end; in which 
case, with a declaration containing proper averments, 
he may recover the equitable and just value of the 
policy. He ought not to recover more, as the policy 
was terminated by mutual consent, and it does not 
seem to be a case where either party ought to be sub- 
jected to penal consequences. Of course such a case 
should depend upon the question, whether the policy 
was rightfully declared forfeited. If it was, the plain- 
tiff cannot recover; if it was not, he will recover the 
full value of the policy. 2. If he desires that the pol- 
icy shall continue, he may institute a proceeding to 
have the policy adjudged to be in force, in which case 
the question of forfeiture may be determined. In 
that case the rights of the parties will be determined in 
a reasonable time, the parties will be relieved of sus- 
pense, and if it is decided against the forfeiture, both 
parties will have what they originally contracted for. 

Perhaps a third course is open to him, and that is, to 
tender the premium, and if refused, wait until the 
policy by its terms becomes payable, and then test 
the forfeiture in a proper action on the policy. This 
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course may involve delay for a long series of years, 
during which both parties will be in uncertainty as to 
their legal rights, and it will be attended with this 
further disadvantage, both parties may find it difficult 
to obtain proper proof. 

The plaintiff in this case pursued an entirely differ- 
ent course. He did not wait for the policy to become 
a claim, he did not resort to a court of equity to have 
the policy established, and he did not elect to consider 
the policy at anend. But he brought a suit on an 
alleged implied promise, and seeks to recover the full 
amount of the premiums paid, with interest, leaving 
the question of the defendant’s liability on the express 
promise contained in the policy, an open one. This 
we think cannot be done. 

The plaintiff's declaration is insufficient. and the Su- 
perior Court is advised to arrest the judgment. 


Nore.—In Fischer v. Hope Mutual Life Ins. Co.,69 N.Y. 161, 
it was held that an action for damages lay for the failure of a 
life insurance company to keep alive its policies by receiving 
payments of premiums when tendered; and that such action 
lay by the policy-holder against a company which had re-in- 
sured the risks of the company issuing the policy and agreed 
to pay to policy-holders “all such sums" as said company 
“may by force of such policies become liable to pay.” 

In Shaw v. Republic Life Ins. Co., id. 286, before the date on 
which an annual premium fell due the company repudiated 
the policy and refused absolutely tocarry it out. Held, that 
the owner of the policy did not forfeit any right by failing to 
pay or to tender the premium falling due after such repudia- 
tion. The court said the rule was well established that 
“ where one party to a contract declares to the other party 
to it that he will not make the performance on the future day 
fixed by it therefor, and does not before the time arrives for 
an act to be done by the other party withdraw his declaration, 
the other party is excused from performance on his part, or 
offer to perform, and may maintain his action for a breach of 
the contract when the day has passed” citing Franchot v. 
Leach, 5 Cow. 506; Traver v. Halsted, 23 Wend. 66. The 
court referred to the rule of the English courts in Hochster v. 
De La Tour, 2 E. & B. 678, and Frost v. Knight, L. R., 7 Exch. 
111, but found it unnecessary to consider its correctness. This 
rule was examined at length and with great ability by Dwight, 
C., in Howard v. Daly, 61 N. Y. 362, but the case was decided 
on other points. 





ADMINISTRATION ON ESTATE OF LIVING 
PERSON. 


SUPREME COURT OF WISCONSIN, DECEMBER, 1878. 


MELIA V. SIMMONS. 


A probate court has no jurisdiction to administer the estate 
of a living person; and all proceedings in administration 
of such estate are void for all purposes. 


PPEAL from Dodge county Circuit Court. 
facts sufficiently appear in the opinion. 


E. C. Lewis, for appellants. 
Hall & Skinner, for respondent. 


Orton, J. The proceedings of administration, set- 
tlement, and assignment of the estate of the respond- 
ent, represented to have been dead, when he was and 
is still alive, are absolutely null and void for all pur- 

ses whatsoever. The defense set up by virtue of 

6, chap. 117, R. S. 1858, that the said Simmons and his 
grantor had been in acontinual occupation and pos- 
session of the premises in question ten years, and that 
such grantor entered into such possession under claim 
of titlo exclusive of any other right, and that such 
claim was upon the judgment of a competent court, 
is not available in this case. 

Whether the words “‘ competent court,”’ in this sec- 
tion, mean a court having jurisdiction of such a class 
of cases, as contended by the learned counsel of the 
appellant, or as having jurisdiction of this particular 
case, as contended by the learned counsel of the re- 
spondent, seems to be quite immaterial, for the county 
court of Dodge county, or any other court, had no 
jurisdiction in this particular case, or in such a class of 
cases. There is no class of cases which embraces the 
administration of the estate of living persons as if 


The 





they were dead. The proceedings are void, ab initio, 
and throughout. If this case falls within any class of 
cases, it is a class in which no court has any right to 
deliberate, or render any judgment, and in which 
every conceivable act is an absolute nullity. The onl 
jurisdiction the county court has, in respect to the ad 
ministration of estates, is over the estates of dead 
rsons. Jochumsen v. Bank, 3 Allen, 87; Wales y. 
Villard, 2 Mass. 120; Smith v. Rice, 11 id. 507: Griffith 
v. Frazier, 8 Cranch, 9; Allen v. Dundas, 3'T. R. 125, 
In this case the evidence shows that the grantor of the 
appellant Simmons did not enter into the possession 
of the premises undera claim of title founded upon 
the judgment of the county court upon final settle- 
ment of the estate, but that he entered into such pos- 
session more than a year before he took the first step 
in the administration, probably claiming by descent; 
and therefore such possession cannot be adverse under 
the statute, as an entry under such judgment. Quinn 
v. Quinn, 27 Wis. 168. 
Judgment affirmed. 


Notre.—See Roderigas v. East River Savings Inst., 63 N. Y. 
460; 8. C., 20 Am. Rep. 555, wherein it was held that if 
money due to one supposed to be dead is paid by the debtor to 
an administrator appointed by the proper court in proceedings 
regular on their face, such paymentis valid, although the sup- 
posed intestate was in fact alive, and that it is a bar to an ac- 
tion by the supposed intestate to compel a second payment. 
This decision was put upon the ground that although Surro- 
gates’ courts are courts of limited and special jurisdiction 
which depends upon the existence of certain facts, yet their 
decision upon the existence of such facts and their consequent 
jurisdiction is conclusive until regularly reversed or vacated, 
and will protect all innocent parties acting on the faith of it. 

This decision has been very sharply criticised. 15 Am. Law 
Reg. 212, by Judge Redfield ; 10 Am. Law Rev. 787. Besides 
the decisions cited in the principal case, see Fisk v. Norvel, 9 
Tex. 13; Horsey on Probates and Administration, 157; Duncan 
v. Stewart, 25 Ala. 408; Morgan v. Dodge, 44 N. H. 259. 

Williams says (1 Executors, 631): ‘‘Though no evidence 
was receivable to impeach the probate or the letters of 
administration, being the judicial acts of a court having com- 
petent authority, yet it might be proved that the court which 
granted them had no jurisdiction and that therefore their 
proceedings were a nullity. * * * Thus it may be shown 
that the supposed testator is alive; for in such case the court 
of probate can have no jurisdiction, nor their sentence any ef- 
fect.” 

———_—_.___—__— 


RIGHT OF PURCHASER FROM DEVISEE 
UNDER A FORGED WILL. 


SUPREME COURT OF TEXAS, DECEMBER 20, 1878. 


STEELE v. RENN. 


An innocent purchaser from a devisee under a forged will 
takes a valid title. 


PPEAL from Cherokee county. 
Moorg, C. J., delivered the opinion of the court. 

This is an action of trespass to try title brought by 
appellees, December 12, 1872, for the recovery from 
appellants of lots three and four, in block twenty- 
three, in the town of Rusk, Cherokee county, to which 
both parties claim title under Casper Renn, deceased, 
in whom the title is admitted to have been at his 
death. Appellees claim as the heirs, and appellants 
as purchasers in good faith from H. K. Joyce and wife, 
who claimed as devisees of Renn. 

On the 23d of December, 1864, Casper Renn died in 
Rusk, Cherokee county, where he had for some years 
previously resided. In January, 1865, an instrument 
purporting to be his last will and testament was pre- 
sented to the court for probate by the parties therein 
named as executors. Said instrument authorized 
said executors to administer and settle up the estate 
in accordance with its terms without being subject to 
the supervision and control of the court. After due 
notice of the application had been given the execution 
of the instrument, as required of by the court, where- 
upon it was adjudged to be the last will and testament 
of said Casper Renn, deceased, and the property and 
effects belonging to his estate were committed to said 
parties, named as executors, to be by them adminis- 
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tered under and in pursuance of the authority pur- 
ported to be given them therein. 

On March the 3d, 1865, said executors made and de- 
livered to said Joyce and wife a deed for said lots, 
devised to them by said will. And on the 2d of De- 
cember, 1865, said Joyce and wife, in consideration of 
$275 paid them by Richard G. Steele, as recited in 
their deed, sold and conveyed them to said Steele, 
from whom they were subsequently purchased by ap- 
pellant, Carter. 

Appellees, who are brotbers and sisters of said Cas- 
per Renn, deceased, were, at the date of his death, 
and most of them seem to be still, citizens of Ger- 
many. Some time in the summer of 1865, B. Renn, 
one of the appellees, came to Rusk, Cherokee county, 
where he has since resided, to look after the estate of 
his brother on behalf of his brothers and sister, as 
well as himself. And in November, 1866, prior to the 
sale of the lots from Steele to Carter, suit was insti- 
tuted by said B. Renn, in the name of the brothers 
and sister, heirs of said Casper Renn, deceased, to set 
aside and revoke the probate of said will, charging 
the same to be a false and spurious instrument, and 
not in fact the will of said Casper Renn, deceased. 
And in 1873, it was finally so determined and adjudged 
by this court, and its probate ordered to be revoked 
and annulled. 

On the trial the facts here stated having been proved, 
appellants introduced evidence tending to prove that 
they purchased the lots in good faith, and claimed to 
be entitled to the protection of the court as pur- 
chasers for value without notice that said instrument 
was not the true and genuine will of Casper Renn, de- 
ceased, as it purported and had been adjudged to be 
by its probate. Whereupon the court instructed the 
jury, among other things, as follows: ‘‘The plaintiffs 

ave produced in evidence a conclusive judgment 
setting aside the pretended will of Casper Renn, de- 
ceased, and declaring it null and void, and that his 
heirs, at his death, were invested with the ownership 
of all of his estate. When Steele purchased from 
Joyce he took no better title than Joyce had, which 
has been shown to be none at all, and he took the title 
at his own risk.”’ 

If this is a correct view of the law, evidently ap- 
pellants have no title, and have no just cause to com- 
plain of the recovery of the lots by appellees. On the 
other hand, if it is erroneous, as it necessarily con- 
trolled the verdict of the jury to the prejudice of ap- 
pellants, the judgment must be reversed. 

The practical importance of the question raised by 
this charge is obvious. If the views of the court are 
held to be correct, no title derived from a devisee but 
may beswept from under the purchaser at any time, 
however remote, while the probate of the will is sub- 
ject to attack. This fact, when known, must cast a 
cloud on all such titles, lessen their market value and 
retard their transfer. On the other hand, if the in- 
struction does not correctly state the law, our probate 
system affords but slight safeguards to non-resident 
heirs against perjury and fraud. These considerations 
induced this court to refrain from its decision of this 
case for several terms, and call upon the counsel for a 
more thorough examination of the law applicable to 
it than had at first been made by them. ut we re- 
gret to say that so far they have cited us to no case 
bearing directly upon the point presented, and we 
have, to a considerable extent, to decide it as an orig- 
inal question. 

Appellants insist that they are entitled to protec- 
tion as innocent purchasers, notwithstanding the in- 
validity of the will from which their title springs. In 
support of their proposition they refer us to the case 
of , ntl v. Powers, 10 Eng. Ch. Rep. 310; 3 Myl. & K. 
581. But this case merely illustrates the rule of equity 
protecting purchasers in good faith, who get in the 
outstanding legal title, but leaves unsettled the main 
difficulty, viz.: Although he may have purchased in 
e- faith, did Steele occupy a better position than 

oyce and wife would if they had not sold the lots? 
Unquestionably their title in such event would have 
fallen with the revocation of the probate of the instru- 
ment by which they purport to have been devised to 
them. Guines v. New Orieans, 6 Wall. 642; Gaines v. De 
La Croix, 3 id. 719. But while our conclusion has not 
been reached without hesitance and embarrassment, we 
think, notwithstanding the damage to which absent and 
non-resident heirs may thereby be exposed, he does, if 





hein fact purchased in good faith, and that public pol- 
icy requires this solution of the question. 

An application for the probate of a will is a proceed- 
ing in rem, and the judgment of the court upon it is 
binding upon all the world until revoked or set aside. 
Hodges v. Bachman, 8 Yerg. 186; Scott v. Calvit, 8 
How. (Miss.) 158; State of California v. McGlinn, 20 
Cal. 271; 3 Redf. on Wills, 63. Now, it has often been 
held that acts done under authority by the judgment 
of a court having jurisdiction of the estate, even where 
it is being administered under forged will, are just as 
valid and effectual as if the will had been genuine; 
that a payment voluntarily made to the executor 
named in a forged will is a valid discharge of the debt, 
though the will may be afterward set aside and an- 
nulled, the debtor cannot be required to pay the debt 
a second time. If the pretended will had required the 
executors to settle the will of Renn in the probate 
court, the acts done by them in pursuance of the or- 
ders of the court carrying into effect provisions of the 
will, could not be impeached or set aside to the injury 
of innocent parties, because they have a right to rely 
upon the validity of the judgment of the court. 5 
Monr. 42; 11 Cush. 519; 9 Dana, 41; 9 Penn. St. 234; 
6 Porter, 243; 13 Gratt. 682. 

Is there any difference in respect to the powers of 
the executors where the purported will directs the set- 
tlement of theestate out of the court? By its judg- 
ment the court has declared the instrument to be gen- 
uine. This judgment is binding upon all the world 
until reversed or annulled. Must innocent parties, 
when they act upon the faith of such judgment, do so 
at the peril of its being subsequently shown to be er- 
roneous? There is evidently a broad distinction in the 
position of a party claiming to be an innocent pur- 
chaser from one who has merely a forged deed and 
that of a like purchaser from the devisee in a forged 
will. In the former case the true owner is neither 
charged with notice of the forged deed nor is he in 
any way committed to or estopped from denying its 
validity, while in the latter the will is adjudged to 
be valid by a court of competent jurisdiction in a pro- 
ceeding to which the heir is a party. While it is in 
force the heirs are bound by it, and cannot deny its 
correctness or dispute the validity of the devise. The 
purchaser from the devisee is authorized by the judg- 
ment to buy from him on the faith of a valid judg- 
ment of a court of competent jurisdiction to which 
the heirs are parties by which it has been in effect de- 
termined that the estate of the testator vested in the 
vendor on the testator’s death. The heirs being bound 
by the judgment, they occupy the position of one who 
has voluntarily parted with or been divested of his 
title, and then stands by and sees it sold to a purchaser 
in good faith without a word of complaint; that he 
afterward asserts his title and has the judgment re- 
versed, or gets a decree cancelling the probate of the 
will does not mend the matter. The purchase has 
been consummated. If, by the subsequent reversal of 
the judgment, he can annul the purchaser’s title, he 
makes an innocent party the victim of his negligence 
and delay, and all distinction between bona fide and 
mala fide purchasers is destroyed. 

For the error in the charge of the court the judg- 
ment is reversed and the cause remanded. 


Norr.—See Foulke v. Zimmerman, 14 Wall. 113, which is, 
however, of slight value as a precedent because of the pecu- 
liar facts of the case. 

In Fallon v. Chidester, 46 Iowa, 588, a will was admitted to 
probate and the devisee therein conveyed to the defendant, an 
innocent purchaser. In an action to determine the title be- 
tween a child of the testator, born subsequent to the execu- 
tion of the will, and the defendant, the court held that the 
subsequent birth of the child operated as a revocation of the 
will and that the probate thereof was no defense to the 
defendant. The court said, the probate ‘did not establish 
the testamentary character of the instrument and give valid- 
ity to a title based upon its probate. These were matters for 
adjudication when rights and property were claimed under 
the will.” In other words, the court held that the probate 
was conclusive as to the execution of the will, and not as to 
its effect. See 3 Redf. on Wills, 61; 1 Jarm, 22 (3d Am. ed.). 

Generally the probate of a will does not necessarily settle 
any question of title to real estate arising under such will. It 
establishes the due execution of the will and is conclusive 
therefor, but as to his title or his right to devise the property 
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named, it binds nobody who has an adverse interest. Per 
Dewey, J., in Holman v. Perry, 4 Metc. 492, 497; Parker v. 
Parker, 11 Cush. 530. 

Williams says (3 Exec. 2006; 6th Am. ed.): ‘‘ The defendant 
cannot prove that another person was appointed executor or 
administrator, or that the testator was insane, or that the will 
of which probate has been granted was forged; for that 
would be directly contrary to the seal of the court of probate 
in a matter within its immediate jurisdiction;’’ again (vol. 1, 
Pp. 616), ‘A probate even in common form unrevoked is con- 
clusive both in the court of law and of equity as to the ap 
pointment of executors, and the validity and contents of a 
will so far as it extends to personal property, and it cannot be 
impeached even by evidence of fraud.” 

In many of the States courts of probate have like jurisdic- 
tion over wills of real and personal estate, and hence their 
decrees are held to be equally conclusive as to wills of realty 
as of personalty. 

—_—____@____. 


NEW YORK COURT OF APPEALS 
ABSTRACT. 


CRIMINAL LAW— PERJURY— CONSTRUCTION OF AFFI- 
DAVIT — PUNCTUATION — EVIDENCE — HEARSAY — OF- 
FICER DE FACTO.—An affidavit, appended toa statement 
by a life insurance company, stated that deponents 
were the officers of the company, “and on the 31st of 
December last all the above described assets were the 
absolute property of the company, free and clear from 
any liens or claims, except as above stated; that the 
foregoing statement, with the schedules and explana- 
tions hereunto annexed and by them subscribed are a 
full and correct exhibit of all liabilities, * * on the 
said 31st day of December last, with the year ending 
on that day, according to the best of their knowledge, 
information and belief respectively.’’ Held, on the 
trial of an indictment for perjury thereon, that all the 
said statements contained in the affidavit were on in- 
formation and belief, as well as those preceding the 
semi-colon as those after it. In the construction of 
statutes punctuation is disregarded. Sedg. on Stat. 
Cons. 225, note; Gyger’s Estate, 65 Penn. St. 311; 
Hamilton v. Steamboat R. B. Hamilton, 16 Ohio St. 428, 
432; and the same rule is applicable to other writings. 
Perjury can only be imputed upon full knowledge of 
the falsity, and cannot be predicated where willful- 
ness, corruption and malice are not manifest. A pos- 
sible misconception or a mistake in swearing to the 
construction of a written instrument is not enough to 
warrant a conviction of perjury. Rex v. Crespigny, 
1 Esp. 280; U. 8S. v. Conner, 3 McLean, 573; U. 8S. v. 
Stanley, 6 id. 409; 3 Wharton, §§ 2199, 2200; Steinman 
v. McWilliams, 6 Penn. St.170,178. There1s no fair in- 
ference that the accused intended to swear unqualifiedly 
as to the portion preceding the semi-colon, and other- 
wise as to the remainder. Where general words occur 
at the end of a sentence they refer to and qualify the 
whole. There is no ground for claiming that the af- 
fiant had any more absolute knowledge of the matters 
preceding the semi-colon (except as to his being an offi- 
cer) than of the other matters. Lambert v. The People. 
Per Miller, J. 


2.——On the trial one McCall testified ‘‘that the 
prisoner said Reed was book-keeper and chief man, 
and would furnish me with all the information I 
wanted,’ and that the prisoner went with him to Reed 
and said: ‘This is Mr. McCall, who will call for what- 
ever books he wants; you will wait on him and give 
him what he wants,” and ‘* Mr. dis our chief man 
here.’’ McCall was then permitted to testify under 
objection toa conversation between himself and Reed, 
not in the prisoner’s presence, and tending to establish 
the guilt of the prisoner. Held, error. These state- 
ments of the prisoner conferred no authority on Reed 
to bind him by his declarations. They saevely author- 
ized Reed to furnish the information in the books. 
Wehle v. Spelman, 1 Hun, 634, distinguished. It is no 
answer to say that the evidence showed guilt without 
this. This may have been the turning point. Ib. 
Per Miller, J. 


3.— The indictment charged the perjury in respect 
to an affidavit made before a notary — of the city 
and county of New York, “‘ having full, competent and 
lawful authority to administer said oath.” It was 
proved by the people that he had an office in the city 








of New York and had acted as notary for some years, 
and his name appeared in the county clerk’s record, 
stating date of appointment, qualification and expira- 
tion. The prisoner offered ovtlanee that, at the date of 
the affidavit, and for eighteen months previously, the 
notary, with his family, was and had been a resident of 
New Jersey. This was rejected. Held, error. The 
acts of an officer de facto are valid and cannot be col- 
laterally assailed. Read v. City of Buffalo, 3 Keyes, 
447; McInstry v. Tanner, 9 Johns. 135; People v. 
Stevens, 5 Hill, 616, 634; Greenleaf v. Low, 4 Den. 168: 
People v. Hopson, 1 id. 574, 579; People v. Collins, 7 
Johns. 549; People v. Cock, 8 N. Y. 67. (The latter 
case in part distinguished.) But in this case there was 
an entire want of power to make the appointment, 
and it was not a case of a mere irregularity. By the 
statute no person is capable of holding a civil office 
who is not a citizen of the State. There is a wide dis- 
tinction between no right to act at all and a mere failure 
to comply with some requirement in acting. Howard 
v. Sexton, 1 Den. 440, distinguished. On an accusation 
of perjury the foundation of the charge is the jurisdic- 
tion of the officer who administered the oath. This 
being made an issue by the indictment, the prisoner 
had a right to show that there was no such officer. 
The argument ab inconvenienti has no application. 
Rex v. Verelst, 3 Camp. 432; Wilcox v. Smith, 231, 
235; 2 Hawk. PI. C., 7th Lond. ed., 86; Arch. Cr. PL, 7th 
G. & B. ed., 537; Morrell v. People, 32 [ll. 499. The 
question of residence was not res adjudicata by the ap- 
pointment. As only prima facie evidence of the ap- 
pointment was tendered, the evidence excluded was 
admissible to rebut the presumption and show the im- 
probability of the appointment. Jb. Per Miller, J. 

Earl, J., writes for reversal on the same grounds, 
Hand, J., writes for reversal on the second and third, 
but for affirmance as to the first. Church, C. J., con- 
currs with Miller, J., on second and third grounds. 
Folger concurs on second ground with Miller, J., and 
on third ground with Hand, J. Rapallo, J., concurs 
with Hand, J.,on first and second grounds, and with 
Earl, J., on third. Andrews, J., concurs with Miller, 
J.,on first and second grounds. Judgment reversed 
and venire de novo. 


[Decided Feb. 18, 1878.] 


CRIMINAL LAW— PERJURY —EVIDENCE.—On the 
trial of an indictment for perjury in an affidavit made 
by the president of an insurance company, the notary 
before whom it purported to have been taken being 
called as a witness, testified at first that he took the 
affidavit; on cross-examination he testified that he 
did not recollect the place or circumstances, but from 
seeing his certificate thought that he took the affidavit; 
but he could not directly or positively swear to the 
fact. On the other hand, the prisoner positively 
swore that he did not take the oath; the vice-president 
and the secretary of the company each swore that the 
affidavit was signed in the office of the company, and 
not sworn to, but taken to the notary’s office by the 
porter, and there certified in the absence of the ac- 
cused; the porter swore that the practice was to send 
the reports and affidavits by him to the notary for his 
signature and seal, and to have them returned by the 
porter, the affiants not being present before the notary; 
he was corroborated by another witness. The notary 
was not called to contradict any of these witnesses. 
Held, that it was clear and uncontradicted that no 
oath was administered, and the court erred in refus- 
ing to direct an acquittal. Judgment reversed and 
venire de novo. Case v. The People. Opinion by 
Miller, J., Church, C. J., also wrote for reversal. All 
concur except Hand, J., who took no part in decision, 
and Folger, J., who dissented. 

[Decided Feb. 18, 1879.] 


CRIMINAL LAW — EVIDENCE — COLLATERAL INQUTRY 
ON CROSS-EXAMINATION.— On the trial of an indict- 
ment for burglary and larceny of six bushels of wheat, 
the people proved by a police officer who made the 
arrest that he searched the prisoner and found in his 
pocket a small quantity of wheat like that stolen, that 
the prisoner said it was a sample of some he had sold, 
and that he had sold some to certain parties; this state- 
ment the prisoner denied; and the parties testified to 
the purchase of six bushels of wheat about that time, 
but could not identify the prisoner as the man who 
sold it. The prisoner offered to prove by himself and 
his mother that about that time he had sold wheat at 
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another place. This was rejected. Held, error. It 
was competent to account for his having the wheat 
found upon him. The prisoner was required to answer, 
under objection, the question, whether he had been 
arrested for bigamy ? lela, error, although he did not 
claim his privilege. It did not tend to impair the 
credibility of the prisoner as a witness. Brandon’s 
Case, 42 N.Y. 265, and Connor’s Case, 50 id. 240, dis- 
tinguished. Questions as to collateral matters tend- 
ing to impeach the witness’ credibility are admissible. 
Parkhurst v. Lowten, 2 Swanston, 216. This reason 
for allowing collateral inquiries of this nature, that 
otherwise the people may be surprised by the unex- 
ag appearance of a strange witness (2 Phil. on 
v. *943, 5th Am.ed.), does not apply to the case of the 
accused giving testimony in his own case. Collateral 
questions not necessarily tending to impeach the wit- 
ness’ credibility have uniformly been excluded. Peo- 
ple v. Genung, 11 Wend. 19. The single fact that the 
witness has been complained of and held for trial for 
the commission of a crime does not affect his moral 
character (People v. Gay, 7 N. Y. 378), because he is 
eg innocent till convicted. Judgment affirmed. 
eople v. Crapo. Opinion by Church, Ch. J. Folger, 
J., concurs on first point, dissents on second; Earl, J., 
dissents in toto. 
[Decided Feb. 18, 1879.] 


DIVORCE — FOREIGN JUDGMENT — JURISDICTION — 
comiTy.— A divorce granted in another State, against 


a citizen of this State, domiciled and actually abiding 
here throughout the pendency of the proceedings there, 
without appearance or actual notice, is of no effect in 
this State. Bordenv. Fitch, 15 Johns. 121; Bradshaw 
v. Heath, 13 Wend. 407; Vischer vy. Vischer, 12 Barb. 
640; Kerr v. Kerr, 41 N. Y. 272; Hoffman v. Hoffman, 
46 id. 30; Kilburn v. Woodworth, 5 Johns. 37; Shum- 
way v. Stillman, 4 Cow. 294; 6 Wend. 447; Ferguson 
v. Crawford, 70 N. Y. 253; Kinnier v. Kinnier, 45 id. 
635 and Hunt v. Hunt, 72 id. 217, distinguished. 
Although a State may adjudge the status of its citizens 
toward a non-resident, and authorize such judicial 
proceedings as it sees fit, such proceedings have no 
extra-territorial force. Cheever v. Wilson, 9 Wall. 108, 
and Pennoyer v. Neff, 95 U. 8. 714, distinguished. The 
proceeding is neither in rem nor quasi in rem, so as to 
bind a citizen of another State not notified or ap- 
pearing. Woodworth v. Spring, 4 Allen, 321. A judg- 
ment in remis not usually ground for proceeding in 
rsonam in another jurisdiction. Pauling v. Bird’s 
ixrs., 13 Johns. 192. Nor will effect be given to such a 
judgment on the principle of comity of States for the 
reason that at the time of the renditionof the judg- 
ment our own statute provided for divorce against a 
non-resident by a like substituted service. Judgment 
reversed. People v. Baker. Opinion by Folger, J. 
[Decided Jan. 21, 1878.] 


EVIDENCE — ENTRIES IN PARTY’S OWN FAVOR.— On 


the issue whether a loan was made to defendant or 
Griffith & Prentiss, through defendant as their agent, 
the plaintiffs offered entries in their books, made at the 
time of the loan, being memoranda of the dates and 
amounts of notes of G. & P. deposited by defendant 
with the plaintiffs at the time of the loan, but not pur- 
porting to charge defendant on the notes or for the 
loan; held, that assuming that the entries were other- 
wise admissible, they are irrelevant as not being in- 
consistent with the theory that the loan was to G. & P. 
Plaintiffs having advanced the money, by their check, 
to the order of defendant, their book-keeper at the 
same time entered in the margin of their check-book, 
from which the check was taken, ‘‘ Herman Von Kel- 
ler, on account, $10,000.”” This being proved without 
objection, the judge charged that the jury were not to 
consider it, but were to rely upon the testimony of the 
parties in that connection, entries in a man’s own 
books not being evidence in his favor; held, no error, 
the entry not being made with defendant's knowledge 
or consent. It was no part of the res geste. Nor was 
it admissible to repel any presumption from the fact 
proved that plaintiffs made no claim against defendant 
until the failure of G. & P. Vosburg v. Thayer, 12 
Johns. 461; Merrill v. Ithaca R. R. Co., 16 Wend. 588; 
Corning v. Ashley, 4 Denio, 354; Moore v. Meacham, 
10 N.Y. 207. Judgment affirmed. Peck v.Von Keller. 
Andrews, J. 

eb. 11, 1879.) 


Opinion b 
[Decided 





UNITED STATES SUPREME COURT 
ABSTRACT. 


MUNICIPAL BONDS IN AID OF RAILROADS — IRREGU- 
LARITY IN IssuING.— County courts of counties in 


Missouri were duly authorized by statute to subscribe 
for stock in or to loan their credit to ‘‘any railroad 
company duly organized,’’ upon the assent of two-thirds 
of the qualified voters. Two-thirds of the qualified 
voters of Daviess county voted to subscribe for stock 
in a certain railroad, which, at the time, had not se- 
cured subscriptions for such an amount of stock as 
entitled it under the statute to become incorpo- 
rated. Afterward, and after the railroad had se- 
cured the requisite subscriptions and completed 
its incorporation, the county court of said county 
made its subscription, issued and sold its bonds, and 
with the proceeds paid for and received its stock. In 
an action on the interest coupons of the bonds so 
issued, the court below gave judgment for the plain- 
tiff and certified a division of opinion on the followi 

question: ‘ Whether the bonds, for the collection of 
the interest-coupons of which the suit was brought, 
were issued without due authority of law and are void 
in the hands of a bona fide purchaser for value, because 
the railroad company, to which said bonds were issued 
in payment of capital stock by it subscribed, was not 
created according to law, until subsequent to the 
favorable vote of the qualified voters and the order of 
subscription.” Held, that the bonds were valid. 
“These bonds are securities which pass from hand to 
hand with the immunity given by the common law to 
bills of exchange and promissory notes. .The persons 
who execute and deliver them, the officers of the 
county court in this instance, are the agents of the 
municipal body authorizing their issue, and not of the 
persons who purchase or receive them. If these agents 
exceed their authority as to form, manner, detail, or 
circumstance, if they execute it in an irregular man- 
ner, it is the misfortune of the town or county and not 
of the purchaser; the loss must fall on those whom 
they represent, and not on those who deal with them. 
There must, indeed, be power, which, if formally and 
duly exercised, will bind the county or town. No 
bona fides can dispense with this, and no recital can 
excuse it. Thus, if the Constitution or the statute 
should peremptorily prohibit a municipal body from 
loaning its credit to or subscribing for stock ina rail- 
road corporation, a subscription or a loan made subse- 
quent to the passage of the act would give no right 
against the county, although the bond should recite 
that there was such authority, and the purchaser 
should pay full value in the belief of its truth. There 
is no difficulty in appreciating the distinction stated, 
and we are now to ascertain whether the error we are 
considering, assuming it to be one, arises from an ir- 
regularity in the exercise of an existing power, or 
whether there is total want of authority to act.’ 
The statute of Missouri puts a municipal body upon 
the same footing as an individual subscriber; it also 
devolves upon the officers authorized to make the sub- 
scription, subject to the question of power before 
stated, ** to determine whether a subscription had been 
made and to raise money for its payment. This in- 
cluded a determination of the questions whether an 
assent had been given by the voters, and whether a 
subscription had in fact been made by the county 
court. It did determine both of these questions .in 
the affirmative, and so certified in the bonds issued by 
the same authority and which are now in suit. Under 
these circumstances, the authorities in this court and 
in the State of Missouri hold that the decision of the 
voters and the action of the county court in issuing 
the bonds in question, and their subsequent action in 
receiving and retaining their benefits, gave validity to 
the bonds, and that they are now to be taken as valid 
instruments. Among these authorities are the follow- 
ing: Town of Coloma v. Eaves, 92 U. S. 484, 491; 
County of Randolph v. Post, 93 id. 502; County of 
Leavenworth v. Barnes, 94 id. 70; Com. of Douglass 
Co. v. Bolles, id. 104; Com. of Johnson Co. v. 
Thayer, id. 631; County of Cass v. Johnson, 95 id. 
360; City of St. Louis v. Shields, 62 Mo. 247; Smith 
v. Clark County, 54id. 58, 81. These authorities show 
that if the county had made a_ contract with 
the railroad company in April, 1868 (before its 
incorporation) it would not have been permitted, un- 
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der the circumstances stated, to deny it. But here 
was no contract. It was a simple indication of the 
pleasure or wish of the voters of the county that aid 
should be furnished to this railroad. The statute was 
intended as a guard against hasty action in this re- 
spect, and makes no requisition that the corporation 
shall be so perfected that a quo warranto could not 
reach it. If assent isgiven to a specified aid to a rail- 
road named, we are of the opinion that a perfection of 
the corporation before the subscription is made and 
the bonds issued is a compliance with the statute.” 
In error to the Circuit Court of the United States for 
the Western District of Missouri. Judgment affirmed. 
County of Daviess v. Huidekoper. Opinion by Hunt, J. 


TAXES— ACTION TO RECOVER MONEY PAID FOR — 
PAYMENT UNDER PROTEST —COMPULSION.—In an ac- 


tion to recover money paid as taxes, on the ground 
that such taxes were illegally assessed, it appeared that 
the tax lists, with warrants attached, were in the 
hands of the treasurer of the county; that the war- 
rants authorized the treasurer, in case of default in 
payment, to seize and sell the personal property of the 
defaulter; that no demand of the tax was necessary 
nor was any demand made; that before any attempt 
on the part of the treasurer to serve his warrant or to 
collect the tax, but after such tax had become delin- 
quent, the plaintiff presented itself at the treasurer's 
office, and in the usual course of business paid in full 
every thing that was charged against it, accompanying 
the payment, however, with a general protest against 
the legality of the charges and a notice that suit would 
be commenced to recover back the full amount that 
was paid. No specification of alleged illegality was 
made, and no particular property designated as wrong- 
fully included in the assessment of taxes. The pro- 
test was in the most general terms, and evidently in- 
tended to cover every defect that might thereafter be 
discovered, either in the power to tax or in the man- 
ner of executing the power. Three years afterward, 
and after the case Railway Co. v. McShane, 22 Wall. 
444, which was supposed to decide that the particular 
lands now in question were uot subject to taxation, 
this suit was brought. Held, that under such circum- 
stances the court could not hold that the payment was 
compulsory in such a seuse as to givearight to the 
present action. ‘*When a party pays an illegal de- 
mand, with a full knowledge of all the facts which 
render such demand illegal, without an immediate and 
urgent necessity therefor, or unless to release his 
ete or property from detention, or to prevent an 
mmediate seizure of his person or property, such pay- 
ment must be deemed voluntary and cannot be recoy- 
ered back. And the fact that the party at the time of 
making the payment files a written protest does not 
make the payment involuntary. There are no doubt 
cases to be found in which the language of the court, if 
separated from the facts of the particular case under 
consideration, would seem to imply that a protest alone 
was sufficient to show that the payment was not volun- 
tary, but on examination it will be found that the pro- 
test was used to give effect to the other attending cir- 
cumstances. Thus, in Elliott v. Swartwout, 10 Pet. 137, 
and Bond v. Hoyt, 13id. 266, which were customs cases, 
the payments were made to release goods held for du- 
ties on imports, and the protest became necessary in 
order to show that the legality of the demand was not 
admitted when the payment was made. The recovery 
rested upon the fact that the payment was made to 
release property from detention, and the protest saved 
the rights which w out of that fact. In Philadel- 

hia v. Collector, 5 Wall. 730, and Collector y. Hubbard, 
2 id. 13, which were internal revenue tax cases, the 
actions were sustained ‘upon the ground that the sev- 
eral provisions in the internal revenue acts referred to 
warranted the conclusion as a necessary implication 
that Congress intended to give the tax payer such 
remedy.’ It is so expressly stated in the last case. 
Id. 14. As the case of Erskine v. Van Arsdale, 15 
Wall. 75, followed these, and was of the same general 
character, it is to be presumed that it was put upon 
the same ground. In such cases the protest plays the 
same part it does in customs cases, and gives notice 
that the payment is not to be considered as admitting 
the right to make the demand.”’ There was in this 
case no such urgent necessity for payment as implies 
compulsion. Chief Justice Shaw states the rule in 
Preston vy. Boston, 12 Pick. 14, as follows: ‘* When, 
therefore, a party not liable to taxation is called upon 





peremptorily to pay upon such a warrant, and he can 
save himself and his property in no other way than by 
paying the illegal demand, he may give notice that he 
so pays it by duress and not voluntarily, and by show. 
ing that he is not liable, recover it back as money had 
and received.’ This we think is the true rule, but it 
falls far short of what is required in this case.”” Union 
Pacific Railway Co. v. Board of County Com’rs, Opin- 
ion by Waite, C. J. 


MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 


JANUARY, 1879. 


CARRIER— LIABILITY FOR BAGGAGE — MERCHAN- 
DISE— TRUNK OF COMMERCIAL TRAVELLER.—Plain- 
tiffs agent, a commercial traveller, purchased of de- 
fendant a ticket over its road and delivered to the 
baggage-man a trunk containing merchandise of the 
value of $10,000, requesting him to check it to his desti- 
nation, but not informing him that it contained valua- 
ble property other than personal baggage. The baggage 
was checked in the usual course of business, but too 
late for the train on which the agent left, and he di- 
rected it to be sent by the next train. Beforethe next 
train left a person gained access to the baggage-room 
and changed the check on the trunk, whereby the 
trunk was sent to another place and lost. Plaintiff 
offered to show that a large part of the defendant’s 
business consisted in transporting commercial travel- 
lers with trunks like the one in question, containing 
merchandise of great value; that these trunks are 
known as sample trunks and are of special construc- 
tion; that such commercial travellers purchase tickets 
for the regular passenger trains and receive checks for 
their trunks, and that the defendant undertakes to 
transport the traveller and trunk according for the 
ee of the ticket. This evidence was excluded. 

Teld, (1) that plaintiff could not maintain the action. 
The only contract which the defendant has entered into 
in relation to the property, which is the subject of this 
action, was a contract with the agent. This was w per- 
sonal contract with him for the safe transportation of 
himself and his personal baggage over the railroad. 
There was no evidence whatever of any contract by 
which the defendant agreed to receive and transport 
the agent’s trunk as merchandise. Upon the contract 
implied by the sale of a ticket to the agent, the plain- 
tiffs can maintain no action, and the agent could not 
recover for the loss of the jewelry contained in his 
trunk. Jordan vy. Fall River Railroad, 5 Cush. 69; Col- 
lins v. Boston & Maine Railroad, 10 id. 506. (2) There 
was no evidence which would justify a verdict for the 
plaintiffs upon the counts in tort. The defendant re- 
ceived the trunk under a contract implied in the sale 
of aticket that they would safely transport the pas- 
senger and his proper personal baggage. The plaintiffs 
contend that the jury might find that the defendant’s 
agent knew from the appearance of the trunk that it 
was the [trunk of a person “‘known as a commercial 
traveller’ and contained merchandise. There was no 
evidence that he knew this. That he may have sus- 
pected from the appearance of the trunk that it con- 
tained merchandise would not affect the rights of the 
parties. The evidence was properly excluded. Stim- 
son v. Connecticut River Railroad, 98 Mass. 83. Alling 
v. Boston & Albany Railroad Co. Opinion by Mor- 
ton, J 

GIFT FROM HUSBAND TO WIFE— ATTACHMENT BY 
CREDITORS OF HUSBAND — PENSION MONEY, HOW FAR 
EXEMPT.— Defendant being entitled fo pension money 


from the United States agreed with the attorney who 
was to procure it, that the money should be given to 
his (defendant’s) wife; when the draft for the money 
was received by the attorney the defendant indorsed 
it without taking it into his possession and thereupon 
it was delivered by the attorney to the wife and by 
her deposited in her name ina savings bank. There 
was no consideration passed between defendant and 
his wife. Ina proceeding by acreditor of defendant 
against the bank under trustee process to reach the 
money as the money of defendant, held, (1) that the 
transaction between the defendant and his wife was a 
gift and therefore invalid as to creditors under Gen. 
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Stats., chap. 108, § 10; that property thus given re- 
mained the property of the husband during his life, 
and might be demanded by him or attached by his 
creditors, irrespective of the question whether the gift 
was made to the wife with a purpose of defrauding 
creditors. Adams v. Brackett, 5 Metc. 280; Gay v. 
Kingsley, 11 Allen, 345; MeCluskey v. Provident In- 
stitution for Savings, 103 Mass. 300. And (2) that even 
if, by the laws of the United States, the pension was 
exempt from attachment while it remained in the 
form of a pension check, the exemption certainly 
ceased after the money was drawn upon the check. 
Kellogg v. Waite, 12 Allen, 529. The money then be- 
came effects or credits in the hands of the bank be-: 
longing to the defendant, and was attachable by the 
plaintiff Spelman v. Aldrich. Opinion by Morton, J. 

RESERVATION IN DEED— WHEN CREATES ONLY 
ESTATE FOR LIFE.— In 1837 J. S8., being the owner of a 
tract of Jand, conveyed to the defendant a portion of it, 
described as ‘a strip twenty-eight feet in width,’’ by 
a deed reserving the right to receive water froma 
spring through aqueduct logs and containing the fol- 
lowing clause: * Reserving to myself the right of pass- 
ing and re-passing and repairing my aqueduct logs for- 
ever, through a culvert six feet wide and rising in 
height to the superstructure of the railroad, to be built 
and kept in repair by said company.”’ The plaintiff was 
the owner, through sundry mesne conveyances, of the 
land for the benefit of which the easement was re- 
served and brought action to compel defendant to re- 
move obstructions from the culvert and restore it to 
its former condition, and to restrain further interfer- 
ence with the easement. J.S.wasdead. Held, that 
the bill could not be maintained. The clause in the 
deed must operate as a reservation, or by way of im- 
plied grant. A reservation or implied grant vests in 
the grantor in the deed some new right or interest not 
before existing in him. Sheppard’s Touchstone, 80; 
Stockbridge Iron Co. v. Hudson Iron Co., 107 Mass. 
290. The clause does not merely reserve to J.S.a 
right of way and of maintaining aqueduct logs through 
the land granted. The privilege which the parties in- 
tended should vest in him was the right of passing and 
repassing and of maintaining his aqueduct logs through 
a culvert to be built and kept in repair by the grantee. 
lt is well settled that generally the same rules of con- 
struction apply to a reservation or implied grant as to 
an express grant. The words used in this case gave 
only an estate for life in J.S. Tocreate an estate of 
inheritance by deed the land must be conveyed to the 
grantee and his heirs, or, if the grantee is a corpora- 
tion, to it and its successors. And these necessary 
words of limitation cannot be supplied by other words 
of perpetuity. Curtis v. Gardner, 13 Mete. 457; Den- 
nis y. Wilson, 107 Mass. 591. J. S. having died before 
this suit was commenced, the covenant had ceased to 
exist and the bill cannot be maintained. Ashcroft v. 
Eastern R. R. Co. Opinion by Morton, J. 
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NEW BOOKS AND NEW EDITIONS. 





Evans’ LAW OF PRINCIPAL AND AGENT. 

A Treatise upon the Law of Principal and Agent in Contract 
and Tort. By William Evans, B. A. Oxon., and of the 
Inner Temple, Esq., Barrister at Law. Reprinted from 
the English edition. Chicago: The Chicago Legal News 
Company. 1879. Pp. xix, 567. 

yb volume purports to be a literal reprint of Mr. 
Evans’ work published last year. The object of 

the treatise, according to the author’s preface, “is to 

present to the English lawyer a general view of the 

English law of agency in its various ramifications; and 

in order that this object may be carried out the more 

completely, few authorities are cited other than decis- 
ions of our own courts of law, and judicial statements 
of the law.’’ With this limited scope, the work is 
intelligently and methodically executed. The princi- 
ples are arranged in three divisions, namely, accord- 
ing as they relate, first, to the contract generally, its 
origin and dissolution; secondly, to the authority con- 
ferred, its nature, extent and duration; and thirdly, 
to the rights, duties and liabilities arising out of the 


tails, to reduce the principles to short and simple 
rules; as, for example, in describing the duties of 
agents, it is said that an auctioneer is bound, (a) to use 
reasonable skill and diligence; (b) to sell to third par- 
ties; (c) to sell for ready money; (d) to keep the de- 
posit until completion of the contract; (e) to disclose 
the name of his principal; (f) to sell in person; (g) to 
account to his employer, but not for interest unless 
directed to invest; (h) to use ordinary care in keeping 
the goods; (i) his general duties ata sale. The author- 
ities for each proposition are at the foot of the page. 
This is a very useful arrangement for the practical law- 
yer. The number of cases referred to is so compara- 
tively small—only eleven pages of the table —that 
there is opportunity for ample discussion and com- 
parison of them in the text, which is well improved. 
In short, the book is a good example of those conve- 
nient and concise monographs which have been so 
numerously issued of late by the English law writers. 
An exhaustive modern work on this subject, fitted 
for the American market, is a book, like “ the great 
American novel,’’ yet to be written. In the prepara- 
tion of such a work, the present one, either as a basis 
for annotation, or a fund to draw upon for illustration 
in an original treatise, would beinvaluable. The pres- 
ent edition purports to be printed page for page and 
line for line with the English, even to the index. The 
book is issued on good paper, but the typography has 
a faint and indistinct appearance—a fault common 
to Chicago printing houses. 


DUNLAP’S MANUAL. 

A Manual of the General Principles of Law as statedin Black- 
stone and the Leading Writers on the Law of Pleading; 
together with a Chapter of Suggestions to Students and a 
Law Glossary. Collected and arranged so as to be more 
easily acquired by students and readily reviewed by young 
practitioners. By M. E. Dunlap, Counsellor at Law. St. 
Louis: F. H. Thomas & Company. 1879. Pp. 246. 

This little book is a sort of legal ‘‘ pony,’’ for the as- 
sistance of students mainly, but not useless for the 
practical lawyer to carry in his pocket. It is quite 
safe to say that if one knows all the law in it, and 
practices all the precepts laid down in the “ sugges- 
tions,’ he cannot fail of being a perfect lawyer, orator, 
gentleman and Christian. The catch-words of every 
paragraph are printed in heavy-faced type, even to the 
** suggestions; ’’ as, for example, ‘‘adultery,’’ and ‘‘ the 
sacred scriptures;’’ ‘‘borrowing,’’ and “‘what you 
must possess;”’ ‘slander,’ and “ fluency and readi- 
ness at the bar.’’ The student will here find simple 
directions how to become ‘‘a chief justice,’’ among 
other things, and as if to complement these, there is a 
table of our own chief justices, the only list of judges in 
the book. There is something ineffably amusing about 
such *‘suggestions.”” We recollect, however, that we 
used to read them with great faith that they were 
practicable, when we were a student. There is one 
thing in the ‘suggestions,’ however, that strikes us 
as unwise, namely, the idea that a man in forty years 
can read only 1,600 octavo volumes of 500 pages each. 
We recommend the book to every earnest and aspiring 
law student. 


PrEsTON’s ** UNCLAIMED Money.” 
Unclaimed Money. A handy book for Heirs at Law, Next of 
Kin, and Persons in Search of a Clue to Unclaimed Money, 
or to Whereabouts of Missing Relatives and Friends. By 
Edward Preston (Proprietor of Chambers’s Index to Next 
of Kin). Third Thousand. London. Price one shilling. 
1878. Pp. 176. 


If Mr. Preston could only sell a copy of this little 
book to every one of the anxious persons in this coun- 
try in search of a clue to unclaimed money and the 
like, he would not need work another day, but could 
retire on his shillings. We see no reason why he 
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three. Perhaps it would be worth his while to make a 
discount to the Anneke Jans heirs, ‘and their sisters, 
and their cousins, and their aunts.” As mankind have 
given up the elixir of life, the philosopher's stone, and 
perpetual motion, this is the natural vagary for them 
to address themselves to. The book is made up of a 
series of articles from the Newcastle Weekly Chronicle, 
newspaper, and is well worth buying as matter of en- 
tertainment, even for those who have not ‘‘ great ex- 
pectations.”” Many of the chapters are very amusing, 
as, for example, those on “ curiosities of next of kin,” 
“* misers,”’ “‘ lotteries,” ‘lost wills,’’ ‘‘ treasure trove,” 
“* windfalls,’ ‘* whimsical wills,’’ ‘‘lost at sea,” etc. 
The author thinks that there is something substantial 
in the idea of unclaimed money, and shows, in his 
chapter on “ Dormant Funds in Chancery,” that in 
1850 there was over two millions and a half of an- 
claimed money there. Everybody will agree with him, 
that “‘the recovery thereof ought not to bea lengthy 
process.”” The English newspapers, which are better 
judges than ourselves, speak very highly of the use- 
fulness of this book, especially of the chapters on 
army prize money, naval prize money, Indian loot, 
and the like. We think one would stand in his own 
light not to invest one shilling sterling in it, and take 
his chance for a “ windfall.” 


fe 
CORRESPONDENCE. 


Tue New Cope. 


To the Editor of the Albany Law Journal : 

Str—The new Code has now been in operation 
eighteen months. I have been led to make an attempt 
to see whether I could gather from the reports any 
answers to the question as to what has been its effect 
in producing litigation or appeals to the courts. It is 
even yet, I am aware, too soon to look for a conclusive 
answer. Hun’s reports give us the decisions made at 
six General Terms in the First Department, four in 
the Second, five in the Third, and five in the Fourth. 
As to appeals from motions and from judgments on 
trials, other than those before a jury, I am informed 
the calendars are substantially closed and the deci- 
sions reported. This involves the classes of appeals 
which are likely to be most fruitful in questions of 
practice affected by a code. In only one Department 
have any considerable number of decisions been yet 
reported on appeals from judgments taken in jury 
cases tried since the new Code took effect other than 
those in preferred causes. Since Sept. 1, 1877, there 
have been published the equivalent of 18 volumes of 
reports, to wit: Vols. 66, 67, 68, 69, 70,71 New York 
Reports, 12, 13, 14, 15 Hun, 54, 55 and part of 56 How- 
ard, 2, 3,4and part of 5 Abbott’s New Cases, 43 and 
one number of 44 N. Y. Superior. There are also 
three volumes of the ALBANY LAw JouRNAL and 
three f the Weekly Digest. During the eighteen 
months preceding Sept. 1, 1877, there were published 
the equivalent of 19 volumes independently of the LAW 
JOURNAL and the Digest, so that the aggregate volume 
of reported cases rather diminished than increased. 

I have gone carefully through the reports and 
journals specified above. I find that they contain 830 
decisions in which points of practice are passed upon. 
Of these 165 are on questions of practice not affected 
by either the old or the new Code, 427 are on questions 
of practice which would have alike arisen and been 
alike decided under either Code, 115 arise under the 
unrepealed sections of the old Code, while 16 others, 
arising under sections of the old Code, could not have 
arisen if the new Code had been in force when the 
cases were tried or the motions heard. On the other 
hand 107 decisions are upon sections of the new Code. 

In classifying the decisions I have sometimes had 
doubts as to whether the questions involved were 
merely those of practice and pleading or whether they 














were questions as to the cause of action itself; and I 
may at times have erred as to the cases not fully re- 
ported. But I have taken care that any error of this 
sort, while it affects the aggregate number of practice 
decisions, shall not affect the number of decisions 
stated as arising on the new Code. Wherever a case 
is reported below and on appeal I have counted it each 
time, but, of course. if the same decision appears in 
two reports [ have intended to count it only once. [ 
find that in a partial statement, published some months 
ago, there were typographical errors of some import- 
ance. 

The figures carry their own lesson. It is noteworthy 
that there have been in the eighteen months 24 more 
decisions upon the unrepealed sections of the old 
Code than upon all the sections of the new Code. 

Your obedient servant, 
GEORGE BLiss, 

New York, March 1, 1879. 
ss 
NOTES. 











HE present House of Representatives of Connecti- 

cut have adopted the constitutional amendment 
which was sent down by the last House, changing the 
tenure of office of the judges of the Supreme and Supe- 
rior Courts. At present they hold office for eight years, 
and must retire on reaching the age of 70 years. The 
amendment provides that they shall hold during good 
behavior, and until 75 years of age. They are subject 
to removal on impeachment, and by the Governor on 
the address of two-thirds of the members of both 
houses of the General Assembly. 

With this number of the LAw JourNAL is issued a 
Supplement of General Laws, containing acts relating 
to the National Guards; the Collection of Taxes; Dis- 
eases of Animals; County Treasurers; Violating 
Graves; the Sinking Fund; Canal Awards; the Re- 
pair of Highways; and the Admission to the Bar of 
certain Graduates of Law Schools. There are also 
two acts relating to the city of New York. 


Hon. Martin I. Townsend, of Troy, has received the 
appointment of United States Attorney for the North- 
ern District of New York, an office made vacant by 
the ‘election to Congress of Hon. Richard Crowley. 
Mr. Townsend is one of the leading advocates of this 
State, a lawyer of great learning, experience and vigor, 
and has earned special distinction in many notable 
criminal trials. As a representative in Congress, he 
has attained national distinction for his strong com- 
mon sense, his patriotism, his humor, and his aptness 
in the art of “putting things.’’ His high character 
and admirable intellectual gifts afford assurance that 
the duties of this important position will continue to 
be worthily}perf ormed. 

In Bent v. Wakefield, etc., Union Bank, L. R., 4 C. 
P. D. 1, the court used the following language as to 
the propriety of allowing police officers to receive re- 
wards: “ There are strong arguments of expediency, 
touching the administration of justice and the inter- 
ests of the State, why constables should not be al- 
lowed to receive rewards. The expectation of re- 
wards would offer great temptation to delay an active 
search, by which delay the criminal might escape, or, 
in a case like the present, to delay taking into custody 
a criminal who gives himself up, so that the constable 
might appear to use exertions to procure complete in- 
formation, and for that to claim the reward. There 
would also be a temptation, particularly to those con- 
stables in the detective service, to look to bribes or 
to seek promises of reward from persons anxious to re- 
cover their property, and unless such were offered to 
be inert in their efforts.” 
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ALL communications intended for publication in the 
LAW JOURNAL should be addressed to the editor, and the 
name of the writer should be given, though not necessa- 
rily for publication. 


Communications on business matters should be ad- 
dressed to the publishers. 


The Albany Law Journal. 


ALBANY, Marcu 15, 1879. 




















CURRENT TOPICS. 





ENATOR DENNIS McCARTHY is a great 
S economist and reformer, it appears. He pro- 
poses, for the sake of economy, to abolish the office 
of State Commissioner in Lunacy, which has been 
so honorably and intelligently filled for more than 
five years by Dr. Ordronaux, and he has introduced 
a bill for that purpose in the State Senate. The 
Senator protests that he has nothing in particular 
against the present incumbent, except that he is 
not a practicing physician, which the law, as he 
says, requires the incumbent to be. As the law 
requires nothing of the sort, the Senator can make 
himself ‘‘aisy” on that score. The Senator then 
proceeds in a speech occupying two columns in the 
Evening Journal — and why it should be published 
we cannot conceive —to defame Dr. Ordronaux in 
avery particular manner. He says that the Com- 
missioner has been imposed on in his examinations 
of the asylums; that he has visited them too much 
“in a gentlemanly capacity;” that he has adopted 
the reports of the officials instead of making per- 
sonal investigations; and that great abuses have 
been suffered to prevail owing to the Commis- 
sioner’s inefficiency. Doubtless the Commissioner 
will have something to say in his own vindication 
against these charges, if it ever becomes material, 
and from our knowledge of his character, abilities 
and experience, we have confidence that he will 
make it rather hot for his accusers. But granting 
all that the Honorable Dennis McCarthy charges to 
be true, what reason does it afford for abolishing 
the office? The radicalness of the measure exposes 
its insincerity. When a legislator wants a particu- 
lar office for some friend, he generally goes in for 
abolishing the office. That raises opposition and a 
compromise is frequently found in abolishing the 
incumbent. 


But the peroration of Senator Dennis McCarthy’s 
philippic is the most extraordinary part of it. He 
quotes from the Commissioner’s report of January, 
1877, where he argues that poor diet is a frequent 
cause of insanity, and speaks of the favorite diet of 
many of our farmers—pork and buckwheat—which 
he insists is peculiarly unwholesome, and says if 
they would treat themselves to more generous fare, 
and mingle other vegetables with their ‘‘ potatoes 
and rice,” “‘there would be far less dyspepsia, less 
ill health and unhappiness, less degeneracy of chil- 
dren, less scrofula, less consumption and finally less 
insanity.” Hereupon the Senator cries to the stal- 
wart yeomanry : 


Von. 19.— No. 11. 





“ He shows an ignorance and want of knowled 
so astounding as to lead one to believe that the 
man must have lived in another age, and amon 
another race of men, rather than that of the agri- 
cultural portion of our population of the present 
day. The perusal of this opinion of the State 
Commissioner in Lunacy makes one feel that the 
Commissioner himself is a fit subject for examina- 
tion as to his sanity, and if he is not found suffi- 
ciently demented to need confinement, let us dis- 
charge him from his office and advise him to go 
and live for atime among the farmers and learn 
how basely he has slandered them.” 


What there is in this expression of sound and 
universally accepted medical opinion to raise such 
a wild outcry on the part of the Honorable Dennis 
McCarthy, we cannot understand, unless perchance 
it is that unfortunate allusion to ‘‘ potatoes.” Now 
if the Senator wants this place for one of his 
brothers, or his cousins, or his uncles, why let him 
say so and get it, if he can. But let him not cloak 
his desires under a pretense of anxiety for public 
economy. Let him not presume so far on the public 
‘* ignorance and want of knowledge” as he elegantly 
phrases it. 


The difficulty of framing a statute that shall ex- 
press the meaning of the Legislature and not afford 
an opportunity for evasion, is illustrated by chapter 
191 of the New York Laws of 1878, which exempts 
from taxation ‘‘all vessels enrolled and licensed 
under and pursuant to the laws of the United States, 
and engaged in the coasting trade.” The intention 
probably was to exempt only vessels actually en- 
gaged in the coasting trade and not steamboats and 
ferryboats employed on our rivers; but under this 
statute, such boats, being licensed under the United 
States laws, have made technical claim to exemp- 
tion, by virtue of the phraseology of their licenses 
from the United States. Some assessors have re- 
sisted this interpretation of the law, and litigation 
has ensued. Tomake short work of these unwilling 
citizens, a bill has been introduced in the senate for 
the repeal of the act of 1878, thus restoring steam- 
boat property to the assessment roll. The evasion 
of the personal property tax in this State is a great 
abuse, as was most convincingly shown by the Hon. 
James A. Briggs in his paper read before the State 
Bar Association at its last meeting. Class exemp- 
tions of personal property are under the circum- 
stances very unadvisable. 


We recently spoke of the claim in the Federal 
Senate that the abolition of slavery depended on a 
comma. Not quite so serious and more amusing 
importance was assigned by the senate to a comma, 
in a debate a few nights ago on their power to en- 
force the attendance of Senators. The language of 
the rule in question is to the effect that the ser- 
geant-at-arms ‘‘ shall request, and if necessary com- 
pel the absent senators to come in.” It was con- 
tended that by force of the comma after “ request,” 
the senate had no power to order the officer to 
bring in the absentees until he had first “‘ requested ” 
them and failed of his purpose. So a comma 
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is quite potent sometimes. We only wish we could 
bring the whole session of Congress to a full stop. 


The Assembly Judiciary Committee have reported 
the bill respecting the publication of the session 
laws with amendments. In its present form it pro- 
vides that the board of supervisors in each county 
shall annually elect by ballot two newspapers pub- 
lished in the county, to publish the session laws ; 
these newspapers shall be those of opposite politics 
having the largest circulation in the county; the 
laws are required to be printed in the newspaper 
and not in a supplement; the compensation is fixed 
at 25 cents for a folio of 100 words; and the publi- 
cation must be completed before the annual meeting 
of the board. Any evasion or neglect on the part 
of the supervisors to comply with the provisions is 
made a misdemeanor, punishable by fine or impris- 
onment. This strikes us as a piece of legislation 
designed to favor political newspaper ‘‘ organs.” 
Why should a ‘‘ neutral” newspaper of largest cir- 
culation be excluded? The provision in regard to 
evasion would be nugatory. The supervisors must 
have judicial power to pronounce on evidence as to 
the largest circulation, and if they err, how can they 
be punished? That they will ‘“‘err” on this point 
is demonstrated by a recent trial in Rensselaer 
county. It seems to us that the proper way of dis- 
posing of this matter is to let the job to some one 
person, the lowest responsible bidder, who shall fur- 
nish a copy of the laws to every family in the State. 
This would be cheaper and more effective than any 
other plan that occurs to us. 


The decision by our Court of Appeals in the case 
of Case v. The People, of which we gave an abstract 
last week, affords a significant commentary on the 
late refusal of our Legislature to constitute all attor- 
neys notaries public. In that case it was proved 
that the notary was in the habit of certifying affi- 
davits without having the affiant before him at all, 
and owing to this practice the prisoner escaped con- 
viction. Notaries are generally persons who little 
appreciate the importance of their duties, and are 
very careless in the execution of them. The official 
act of a notary authenticates itself, and is evidence 
of the facts it certifies. The force of our notaries’ 
certificates abroad, in respect to persons residing 
here and interested in foreign estates, is very great; 
upon them large estates are divided and large sums 
of money transmitted to this country. Upon the 
proper protest of a note may depend thousands of 
dollars, Owing to the notary’s outrageous careless- 
ness in the case of which we are speaking, many 
people relying on the faith of his certificate have 
probably embarked and lost heavily, perhaps their 
all. And yet, our Legislature did not think it worth 
while to intrust these duties to the class of men 
above all others fitted by education and experience 
faithfully and intelligently to discl.arge them. 


If women are to be made answerable for their 
assaults on their husbands, what shall we say to 
another blow at their rights, threatened by a bill in 
our Legislature? It is now actually proposed to 





enable a married woman to acknowledge a deed 
like any unmarried woman, a bill to that effect 
having been introduced in the New York Legisla- 
ture. No more private interviewing, separate and 
apart from the husband, and no more humiliating 
confession that she executes it freely and without 
any fear or compulsion of her said husband. It 
would seem, indeed, that if the nineteenth century 
woman, in pursuit of her rights, has made such 
progress as is indicated in the last above paragraph, 
she ought certainly not to be insulted by the insin- 
uation that she is afraid of her husband. By the 
way, can any officer taking acknowledgments recall 
any instance where the woman confessed that her 
husband had dragooned her into the execution of 
the instrument in question # Compulsion may have 
taken place, but no wife ever confessed it. But if 
there appears a disposition to let women stand on 
their rights in this respect, there appears a disposi- 
tion to protect them in their standing in another; 
for a bill is likewise introduced to guard the com- 
munity against the vending of poisonous garments, 
mainly directed at the fancy colored but poisonous 
stockings which have been so attractive and at the 
same time so deleterious to the ladies. What next 
in the way of legislation, we wonder ? 


——_>—_——_ 


NOTES OF CASES. 


yrs acknowledgment is sufficient to take a 

case out of the statute of limitations is a ques- 
tion which has given the courts much difficulty. It 
was recently considered at length by the English 
Court of Appeal in Meyerhoff v. Froehlich, 39 WL. T. 


Rep. (N. 8.) 620. The case was this: Defendant 
owed money to plaintiffs, and paid installments of 
the debt up to 1870. In May, 1874, he wrote to 
them, “I shall be glad as soon as my _ position 
becomes somewhat better to begin again and con- 
tinue my installments.”” Defendant’s income, when 
he wrote this letter, was 2007. In one year after- 
ward he made 214/. The court held (affirming the 
judgment of Denman, J.), that the letter did not 
contain an unconditional acknowledgment from 
which a promise to pay presently could be implied, 
so as to take the case out of the statute of limita- 
tions, and that the condition upon which the 
promise was founded had not been fulfilled. Bram- 
well, L. J., said: ‘‘As I understand, the law laid 
down in Chasemore v. Turner, L. R., 10 Q. B. 500, 
and since that case, has been this, that an acknowl- 
edgment with respect to debt is not sufficient to 
take the case out of the statute, if accompanied 
with something that shows the intention of the 
acknowledger to pay at all or only at a certain 
future time, or upon certain events happening ; ia 
other words, it will not be sufficient if there is any 
thing in the document indicating an intention not 
to pay presently.” It is well settled in England, 
that if an acknowledgment be accompanied by 
condition, as a promise to pay when the debtor is 
able, or the like, proof of the debtor's ability will 
be required. Tanner v. Smart, 6 B. & C. 603 ; 
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Scales v. Jacob, 3 Bing. 638. A promise to pay in a 
particular manner will not revive the debt gen- 
erally. Cawley v Furnell, 12 C. B. 291. To revive 
a debt the rule is, that there must be a clear and 
definite acknowledgment of the debt, specifying the 
amount due or a reference to something whereby 
the amount can be definitely ascertained, and an 
unequivocal promise to pay. Miller v. Baschore, 83 
Penn. St. 356; 24 Am. Rep. 187; Simonton v. 
Ciark, 65 N. OC. 525; 6 Am. Rep. 752; Cham- 
bers v. Rubey, 47 Mo. 99; 4 Am. Rep. 318. 


The liability of a solicitor to his client for negli- 
gence was passed upon by the English Common 
Pleas Division in Whiteman v. Hawkins, 39 L. T. 
Rep. (N. 8.) 629, under the following circumstances: 
A having mortgaged his property to B, desired a 
further advance which B agreed to make. B in- 
structed his solicitor to include in the security for 
the fresh advance a small additional piece of land 
which had been acquired by the mortgagor since 
the first mortgage. The solicitor neglected to ex- 
amine the title deeds of this small piece of land, 
and when B desired to sell under the powers con- 
tained in the mortgage deed, it was discovered that 
they had been deposited as security with a prior 
incumbrancer for the sum of 46/7. B had conse- 
quently to pay this sum to get rid of the charge. 
In an action by B against his solicitor, the court 
held that the solicitor had rendered himself liable 
to an action for negligence, and that in the absence 
of evidence on his part to reduce the damages, the 
measure of damages was the sum of 46/., which B 
had paid; the mere possibility that B might ulti- 
mately be recouped this sum being immaterial. The 
county court judge had held that gross negligence 
must be established in order torender the defendant 
liable, but the Common Pleas held otherwise. In 
British Mut. Ins. Co. v. Cobbold, L. R., 19 Eq. 
627, it was held that a bill in equity will not 
lie against a solicitor for negligence in investi- 
gating a title, but that the remedy is at law. 
The liability of attorneys and solicitors for neg- 
ligence or want of ordinary and reasonable care 
and diligence has been settled in many cases. Con- 
sult Campbell on Neg. § 45 et seg.; Weeks on At- 
torneys at Law, § 292 et seq.; Shearman & Red- 
field on Neg., § 212; Wharton on Neg., § 744. Dr. 
Wharton’s summary of what is required is as fol- 
lows: ‘*Competent knowledge of law must be 
brought to the service; not perfect knowledge, for 
this can be predicated of no one;” ‘‘ the business un- 
dertaken must be managed with the diligence and 
skill usual with good lawyers versed in the particu- 
lar practice at the particular bar;” ‘a lawyer who 
holds out to specially practice in a particular depart- 
ment must possess the skill, and exhibit the dili- 
gence proper for those practicing in such a depart- 
ment.” Neg., §$ 749, 750,751. The following facts 
have been held to amount to breaches of these obli- 
gations: allowing client to enter into unusual cove- 
nants without explaining the liability incurred 
(Stannard v. U llithorn, 10 Bing. 491); solicitor of in- 
tending mortgagee omitting to make the proper 





searches (Cooper v. Stephenson, 21 L. J. [N. 8.] 
292); or to give the proper notice to secure priority 
of title (Watts v. Porter, 3 Ell. & Bl. 743); attorney 
receiving money to invest in real estate securities 
omitting reasonable care as to the value of the se- 
curities (Peters v. Weller, 30U. C. Q. B. 4); appear- 
ing without authority and unreasonably and unskil- 
fully defending an action (O'Hara v. Brophey, 24 
How. Pr. 379); to lay the venue in the wrong 
county (Kemp v. Burt, 4 Barn. & Ad. 424); to prose- 
cute too soon (Hoppin v. Quin, 12 Wend. 517); or to 
delay prosecuting until the statute of limitation has 
run (Stevens v. Walker, 55 Ill. 151), or the debtor 
becomes insolvent. Smedes v. Elmendorf, 3 Johns. 
185. But we have no further space for the numer- 


ous cases in which attorneys have been held liable. 


It seems singular that it should not even yet have 
been clearly determined whether the assignment 
of a partnership ‘‘ business and good will” carries 
with it the right to use the name under which that 
business has been carried on. In Levy v. Walker, 
39 L. T. Rep. 654, the question was incidentally 
considered by the Court of Appeal. Lord Justice 
James said: 


‘¢ But there is another point upon which I myself 
cannot entertain any doubt, which is this, that the 
assignment of the good will and business of Char- 
bonnel and Walker did convey the right to use the 
name of Charbonnel and Walker, and the exclusive 
right to use that name as between the vendor and 
the purchaser of that business. Whether it would 
prevent a person from using the name of Charbonnel 
afterward, or any thing else, I do not say; but the 
trade name made up of parts of two real names, as 
the Master of the Rolls says (whether it was entirely 
a fictitious name can make no difference), was the 
name of the business, and that business was sold. 
That was a name with which every article sold 
might have been impressed, just as in the case of 
Millington v. Fox (8 Myl. & Cr. 838), where the 
name was considered as part of the designation of 
the article sold. I hold that the sale of the good 
will and business did convey the right to the use of 
the partnership name as a description of the articles 
sold in that trade, and that that right is an exclusive 
right as against the person who sold it, and as 
against all the world if any person in that world 
were representing himself as carrying on the same 
business.”’ 

Lord Justice Bramwell seems to have agreed 
with this view, but the decision in fact went on 
another point. Collier said (1 Part. 572 [6th Am. 
ed.]): ‘* But if one of the partners by arrangement 
takes the whole concern at a valuation, the name is 
an item in the valuation, and the retiring partner 
may not continue the use of it,” citing Banks v. 
Gibson, 34 Beav. 566. In Howe v. Searing, 10 Abb. 
Pr, 264, the contrary was held by the New York 
Superior Court, Moncrief, J., dissenting. It is well 
settled that the right to use a trade-mark passes 
with the good will of the business without specific 
mention, and a partnership name is valuable only as 
a trade-mark. For this reason, and from the com- 
mon sense of the thing, we believe that Lord Justice 
James is right, and the Superior Court wrong. 
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NEWSPAPER LAW. 
I. 


RONY is not always safe. Thus, the plaintiff 
having published a somewhat singular article in 
his newspaper, the defendant, the editor of another 
newspaper, published an ironical article, alleging 
that the plaintiff had become insane ; that his friends 
had put him in confinement, and consigned the man- 
agement of his paper to an Irishman; that he had 
been put in a straight-jacket, etc. Held, libellous, 
and that it was for the jury to determine how far 
malevolent it was. Southwick v. Stevens, 10 Johns. 
443. 

Nor is it entirely safe to be simply sensational. 
Although mere poverty is no crime, and ought not 
to expose any person to ridicule, yet one may be 
socircumstanced, and the fact of his alleged misery 
may be so put, as to excite ridicule and nothing else. 
Moffatt v. Caldwell, 3 Hun, 26. The plaintiff was 
the sister of Dr. Moffatt, the proprietor of the cele- 
brated pills, and the defendant was the proprietor of 
the Sunday Mercury newspaper. The offensive arti- 
cle was entitled ‘‘Strange but True— The Mof- 
fatt Mansion in a New Light--A Family His- 
tory and Mystery —Revelations of the Domestic 
Relations of a New York Millionaire.” The article 
proceeds to depict the plaintiff and her mother, as 
“breathing ” but scarcely ‘‘living” in a ‘‘ garret,” 
and eking outa ‘‘ scanty pittance” by the meansof a 
sewing machine, while their son and brother lives in 
luxury, having turned his mother and sister, by the 
aid of ‘“‘shrewd lawyers,” ‘‘ out of doors upon the 
world, without a roof to cover them,” etc., etc. The 
complaint averred all this to be false, and the de- 
fendant demurred, and the demurrer was overruled. 
One would suppose that the libelled people were the 
‘*son and brother” and the “shrewd lawyers,” but 
the court thought that the persons falsely accused 
of poverty were entitled to complain. 

To charge one with keeping a boarding-house 
seems not to be libellous, although we have known 
a good many boarding-houses which if not criminal 
were at least amenable to the jurisdiction of the 
“ American Society for the Prevention of Cruelty 
to Animals.” Mr, Bennett published in the Herald : 
“Six East Thirty-fourth street.—Boarding.—A ppli- 
cants before locating here, inform yourselves as to 
table, attention, and characteristics of the proprie- 
tors.” Held, not libellous. Wallace v. Bennett, 
1 Abb. N. C. 478. 

It is not libellous to charge that a married woman 
has acted under her maiden name. Mr. Bell, Assistant 
Secretary of the Interior, sued the Sun company, for 
publishing that his wife got pay from the Patent 
Office for services rendered by her under her maiden 
name, this being a device to evade the civil service 
rules. On demurrer the complaint was held, not 
good. The court remarks: ‘‘It often occurs that 
a person is as well known by one name as another. 
In literature and the drama, writers and actors, 
being married women, are as well known to the 





public by their maiden names as by the names they 
assume upon marriage. I am not aware that this 
practice or custom has ever been considered a defect 
or want of moral virtue, or the neglect of moral 
duty or obligation.” 3 Abb. N. C. 157. 

An editor may use any language that he may 
choose of an author’s book, provided he can per- 
suade a jury to believe that it is “ fair criticism.” 
A famous case of this kind was Reade v. Sweetzer, 6 
Abb. (N. 8.) 9, note. The plaintiff was the cele- 
brated novelist, and this action was against the 
proprietor of the Round Table newspaper, for an 
article on his novel ‘‘ Griffith Gaunt.” The article 
charged that it was ‘‘one of the worst stories that 
had been printed since Sterne, Fielding and Smol- 
lett defiled the literature of the already foul eigh- 
teenth century,” and that it was ‘not only tainted 
with this one foul spot, it is replete with impurity, 
it reeks with allusions that the most prurient scan- 
dal-monger would hesitate to make,” denounced it as 
unfit for circulation in families, and said that it was 
doubtful whether the author had not lent his name 
to others to utter this work, and that he was a 
plagiarist, etc. The book, or much of it, was read 
to the jury by Mr. Vandenhoff, the actor — how we 
wish we could have heard him —notit/ The de- 
fendant offered the State Trials to show that a 
speech therefrom was copied in it. It was proved 
that 60,000 copies had been sold after the alleged 
libel was published. Judge Clerke charged the 
jury: ‘*The critic may say what he pleases of the 
literary merits or demerits of the published produc- 
tion of an author; but with respect to his personal 
rights, relating to his reputation, the critic has no 
more privilege than any other person not assuming 
the business of criticism. For instance, he may say 
that the matter is crude, forced, and unnatural, that 
it betrays poverty of thought, and abounds with 
common-places and platitudes, being altogether flat, 
stale, and unprofitable, and that its style is affected, 
obscure, and involved. He may say, as Burke said 
of the style of Gibbon, that it is execrable; but he 
cannot say that the author himself is execrable, or 
that he is personally affected, or absurd, or wayward. 
The critic has the same liberty, under the same re- 
strictions, in relation to all people who come before 
the public for praise or censure. He may say of the 
orator who uses excessive gesticulation or vocifera- 
tion, mistaking extravagant action and verbosity for 
eloquence, that he has all the contortions, without 
any of the inspiration, of the Sybil. He may say of 
the player that he mouths his speech, as many play- 
ers do, or that ‘he saws the air too much with his 
hand,’ or that he ‘tears a passion tp tatters, to very 
rags, to split the ears of the groundlings;’ but he 
cannot abuse him as ‘a robustious, perriwig-pated 
fellow,’ and recommend that he should be ‘ whipt 
for o’erdoing Termagant.’ The critic can call a 
painting a daub and an abortion, but he cannot call 
the painter himself a low, discreditable pretender, 
and an abortion.” He further charged that a critic 
may not, from the sentiments and characters of the 
work, impute unworthy motives and evil designs to 
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the author himself. This case well defines the true 
bounds of criticism. The jury found for the plain- 
tiff — six cents, in spite of a charge very favorable 
to the plaintiff from the judge, who told them that 
he hoped they had read the book, and Mr. Richard 
Grant White, who swore he thought it very nice, 
and had introduced it in his family. 

Under certain circumstances, charging one with 
an indisposition to go to law may be libellous. 
Thus, when Horace Greeley wrote of James Fenni- 
more Cooper that he was known in the county of 
Otsego, and would not like to bring an action for 
libel there, held, that this imputed to him a bad rep- 
utation in that county, and was libellous. Coover 
v. Greeley, 1 Den. 347. 

An action lies against the proprietor of a news- 
paper edited by another, although the publication 
was made without the knowledge of such proprie- 
tor. By giving up the conducting of the news- 
paper to another, the owner constitutes such other 
his general agent and is answerable for his acts in 
that regard. Huff v. Bennett, 6 N.Y. 337. This is 
also the English rule. In Rev v. Walter, 3 Esp. 21, 
the proprietor of the London Times, indicted for 
libel, proved that he lived in the country, and took 
no part in conducting the newspaper, which was 
under the charge of his son. In spite of the advo- 
cacy of Erskine, Lord Kenyon was clearly of opin- 
ion that the proprietor of a newspaper was answera- 
ble criminally as well as civilly for the acts of his 
servants or agents in conducting such newspaper. 
This was the opinion of Lord Hale, Justice Powell, 
and Justice Foster, ‘‘all high law authorities to 
which he subscribed,” but it did not appear that he 
‘subscribed ” to the Zimes. To the same effect is 
Rex v. Gutch, Moo. & Mal. 443. To obviate this 
hardship, probably, Lord Campbell drafted an act 
which was adopted, which provided that in such 
cases ‘‘it shall be competent to such defendant to 
prove that such publication was made without his 
authority, consent, or knowledge,” etc. In a re- 
cent case, Reg. v. Holbrook, 39 L. T. Rep. (N. 8.) 536, 
upon a criminal information for libel, it was proved 
that the three defendants, the proprietors of the 
newspaper in which the libel appeared, took an 
active part in the management of the paper, but 
had given a general authority to a competent editor 
to publish whatever he thought proper in the lite- 
rary part of it, which contained the libel. It was 
also proved that at the time of the publication of 
the libel, one of the defendants was absent from 
home on account of ill health, and that neither of 
them had given any authority for, or consent to, or 
had any knowledge of the publication of the libel. 
The jury found that the defendants had not brought 
themselves within the protection provided by the 
statute, and convicted them all. Held, that the 
direction at the trial was defective, in not explain- 
ing that a general authority to an editor to conduct 
the business of a newspaper, in the absence of any 
thing to give it a different character, must be 
taken to mean an authority to conduct it according 
to law; and that the verdict—at least as to the 





absent defendant—being inconsistent with that 
principle, there must be a new trial. 

But if a proprietor of a newspaper has been 
mulcted in damuges for libel published by his 
editor, without his knowledge or authority, he has 
no redress against the editor. Colburn v. Patmore, 
10. M. & W. 73. 


— 


ORGANIZATION OF THE SUPREME COURT 
OF JUDICATURE OF THE PROVINCE 
OF NEW YORK. 


BY ROB’T LUDLOW FOWLER. 


Vi. 

AMES II. refused assent to the ‘“‘ Charter of Lib- 
©” ertys,’’ passed by the first Assembly in 1683. 3 Col. 
Doc. 370. While this action seriously abridged the olvil 
liberties of the inhabitants of New York, it had little 
effect on the scope of the English law in the Province, 
for the “ Duke’s Lawes” of 1665, with their amend- 
ments, had already introduced the English law (No. 
IV this series, 19 Alb. Law Jour., p. 151), and in this 
respect the Charter of Libertys was cumulative. 

This statement is borne out by the opinion of Mr. 
Smith, an eminent lawyer of the Province, and twice 
chief justice of the Supreme Court. Opinion of Mr. 
Smith before the Gen. Assembly of New York in June, 
1734, p. 13. Mr. Smith argued “ it seems undeniably to 
follow that we, in this Colony have a right to Magna 
Charta, the effect of which is that no man shall lose his 
life, liberty or estate but by the judgment of his peers 
and the law of the land.”’ As the “Charter of Libertys”’ 
was undoubtedly a temporary law, it seems clear 
that the right of the Dutch and English inhabitants 
of New York to Magna Charta must have been by vir- 
tue of the “‘ Duke’s Lawes’ and the sweeping residu- 
ary clause mentioned in the fourth paper of this 
series. 

Upon theaccession of James II. to the throne, Don- 
gan received a new commission as Governor of the 
Province. 3 Col. Doc. 877. It is evident from this in- 
strument that the King extended to New York his 
policy of absolutism, and that he meant thenceforth to 
rule alone there without the aid of an Assembly. 
The Governor, with the advice of the Council, was 
now authorized to make, constitute and ordain, laws 
as agreeable to the laws of England, ‘‘as may be;” he 
might erect and establish courts of justice from which 
appeals were to lie to the Governor and Council, in 
civil cases, provided the amount in controversy ex- 
ceeded one hundred pounds. In case of dissatisfac- 
tion appeals then lay to the King in Council, if the 
matter exceeded three hundred pounds sterling. Don- 
gan was also authorized to impose and levy taxes. 
This reactionary policy was received with no better 
grace in New York than was the King’s arbitrary con- 
duct at home. Henceforth the style of all laws in 
the Province was to be ‘‘ By the Governor and Coun- 
cil,”’ the Assembly being no longer a factor in their 
enactment. 

Soon after the receipt of the new instructions, Don- 
gan issued a proclamation dissolving the Assembly. 
The greater part of the inhabitants of the Province in 
1687 were still Dutch, though twenty-three years had 
elapsed since the conquest. 38 Col. Doc. 478. In 1668 
an event occurred which caused great uneasiness 
to the Dutch of New York. Their hopes that 
Princess Mary, the wife of the Prince of Orange, the 
stadtholder of their fatherland, would succeed to the 
throne of England, were frustrated by the birth of a 
son to JamesIf. 2 Broadhead, 516. The result of this 
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change in the desired succession is too well known to 
bear imperfect repetition. It is enough to say that it 
hastened the downfall of the Stuarts. 

In October, 1688, William of Orange landed in Eng- 
land and in December James II. fled from his king- 
dom. Forathird time a Dutchman reigned in New 
York. 

The effect of the Revolution of 1688 upon the law of 
New York has been constantly argued before the 
courts of this State, as we shall see by the adjudged 
cases cited hereafter. 

Every student of our colonial history is familiar 
with the fate of Leisler, who, taking advantage of the 
evident decadence of the power of James II., seized 
the government of New York in the name of the 
Prince of Orange. From that day to this there has 
been a diversity of opinion about him, one tradi- 
tional party in New York proclaiming his patriotic 
motives, and that he was the champion of protestant- 
ism and civil liberty, and the other his wicked, sedi- 
tious and turbulent designs. For the different opin- 
ions, read 1 Smith’s Hist. N. Y., p. 80; Butler’s Dis- 
course, 37; 2 Bancroft, 53,54; 1 Dunlap, 202-205. 

Upon the arrival in 1691 of Colonel Sloughter, the first 
Governor under William and Mary, Leisler, with his 
son-in-law Milbourne, was tried for high treason be- 
forea Court of Oyer and Terminer appointed by spec- 
ial ordinance. They refused to plead, but were con- 
victed. In conformity to the right given by the “act to 
settle courts of justice,’’ passed in 1683, the condemned 
appealed to the King and Queen in Council, but their 
appeal was disregarded by the Governor, and they 
were foully executed. Their estates were confiscated, 
but their attainder was subsequently reversed. It 
may be mentioned that the first Colonial Congress of 
Representatives from the different Colonies met in 
New York in 1690, at the invitation of Leisler. 

Colonel Sloughter’s commission as Governor (3 Col. 
Doc. 623) resembled the first commission to Dongan. 
Its chief difference was that it authorized the Governor, 
with the advice of the Council, to summon assemblies 
in the Province ‘‘as need should require.’”’ He was 
also authorized by the commission, with the Council’s 
consent, to erect courts and to appoint judges, the 
concurrence of the Assembly not being necessary to 
these acts. It further provided that the Governor, 
with the assent of the Council and the Assembly, had 
full power and authority to make, constitute and or- 
dain laws, statutes and ordinances for the Province, 
provided they were ‘‘agreeable as near as may be to 
the laws and statutes of England.’’ The new laws 
thus enacted were to be confirmed by the sovereign, 
and in case they were disapproved were to be utterly 
void. The course of appeals was as before; in matters 
above £300 appeals lay to the King and Queen in 
Council. 

The government of New York as thus settled in the 
reign of William and Mary, continued until the war 
for American independence and the establishment of 
the State government. The Governor was the King’s 
representative or deputy; the council of state the 
upper house, and the Assembly the lower or commons. 
1 Blacks. Comm. 109. 

The first Provincial Assembly, inthis reign, met on 
the 9th of April, 1691, at New York. The Governor 
advised them to establish new courts of justice by 
act of Assembly. As the acts of this Assembly have 
been constantly before the courts of this State, and 
are of the utmost importance in an account of the 
jurisprudence of New York, it is necessary to con- 
sider several of them in detail. 

On the 24th of April, 1691, the Assembly, in the 
lower house, declared “‘ that all the laws consented to 
by the General Assembly under James, Duke of York, 
aud the liberties and privileges therein contained, 
granted to the people, and declared to be their rights, 





not being observed and not ratified and approved by 
his Royall Higness, nor the late King, are likewise 
null, void and of none effect; and also the several 
ordinances made by the late governors and councils, 
being contrary to the Constitution of England, 
and the practice of the government of their Majesties, 
other plantations in America, are likewise null and 
void, and of no effect nor force within this Province.” 
This resolution was never presented to the Governor 
and Council for their concurrence as was required by 
law, and therefore is said not to have had any effect. 
1 Assembly Journal, 1, 8, 9; 1 Smith, 100; 1 Chalmers’ 
Annals, 585; Butler, 41; Daly, 48; 2 Broadhead, 643; 
Hoffman's Chancery Practice, 15. If it had the effect 
of a law it repealed the act of 1683 (2 R. L. Appendix, 
IV), entitled ‘An act to settle courts of justice,’ the 
very foundation of the State Court of Chancery, as 
Mr. Hoffman contended.* 

If the resolution bad operated as a repealing law it 
would have repealed all the English law in the Proy- 
ince and have restored by the strict legal rule the Dutch 
laws that were in force at and before the conquest. 
The Court of Appeals of this State, one hundred and 
fifty years after the passage of the resolution in ques- 
tion, appear to have first decided its legal effect. Van 
Winkle v. Constantine, 10 N. Y. 428. They hold “it 
was not intended as the repeal of existing laws, but as 
a statement of the fact that they had been disallowed 
or discontinued by the late Duke and King, and were 
not therefore binding upon the people of the Colony.” 
A critical examination of the resolution will show 
this decision to be correct, for in Dongan’s first com- 
mission (3 Col. Doc. 332) it was expressly provided that 
all laws not ratified by the Duke should be void. In 
the eye of the law all ordinances of plantation Gov- 
ernors contrary to the English law were void; this has 
been so held both here and in England. Opinion of 
Attorney-General Kemp, of New York, before the 
American Revolution. Kemp Papers, MSS., N. Y. 
Hist. Society. 

The late Judge Hoffman in the History of the Court 
of Chancery of this State (Hoffman’s Ch. Prac., p. 15), 
endeavors to prove that that historic and splendid tri- 
bunal rested solely on the foundation of the act of 1683, 
entitled ‘*‘An act to settle courts of justice,’’ and he 
questions the decision of Mr Chief Justice Thompson in 
Jackson v. Gilchrist, 15 Johns. 112, purporting that the 
‘*Charter of Libertys’’ was not in force after the revo- 
lution of 1688. Judge Hoffman argues that the resolu- 
tion in question could not abrogate any valid laws, and 
therefore not the ‘* Charter of Libertys.”’ At the date 
of Mr. Hoffman’s writing the documents relating to 
New York, in the British State Paper Office and else- 
where, were not accessible. Judge (then Mr. Hoffman) 
deemed it necessary to prove all the acts of the As- 
sembly of 1683 valid in order to perpetuate the “ Act 
to settle couris of justice,’ as he supposed that the 
resolution under consideration was the cause of the 
reputed repeal of the act to settio courts of justice. 
It was not so, the Duke of York had not confirmed 
the ‘‘ Charter of Libertys and Privileges,’’ passed by 
the first Assembly of 1683. It was, therefore, vvid, 
but the act to settle courts of justice was approved in 
the manner required by law, and was not, therefore, 
included in the resolution in question, but was af- 
fected by the subsequent legislation of the same ses- 
sion. The effect of this resolution of 1691 has been 
ever since under discussion in the jurisdiction of the 
present State. The reasons why we shall perceive as 
we progress. 

Before continuing our account of the Assembly of 
1691 it may be well to refer to the statement coutained 





* The Court of Chancery and the Supreme Court of this State 
were not erected by the Constitution of 1777, but were recog- 
nized as existing tribunals. 
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in Smith’s History of New York (London Ed., 1757, 

. 73, and in all the other editions at various pages), 
to the effect that the acts of 1683 were for the most 
part ‘‘rotten, defaced or lost,” and that all laws of 
New York before 1691, were disregarded by the Legis- 
lature and the courts. This statement of the his- 
torian, though made in 1753, was absolutely incorrect. 
(Opinion Chief Justice Morris and opinion of Mr. 
Chief Justice Smith, father of the historian. See below.) 

In many other respects, especially in regard to trans- 
actions in the preceding century, of which the historian 
was not an eye witness, he is not accurate, and in po- 
litical matters he is biased by preferences. Colden’s 
letters on Smith’s History, N. Y. Historical Collec- 
tions 1868, Daly’s History Common Pleas, pp. 1 and 2. 

Formerly the courts of this State placed undue reli- 
ance on Smith’s History as equally an authority upon 
all questions. The publication by the State of the 
Colonial Documents, relating to the early history 
of New York, has elucidated many of those legal 
and political problemsat an early date deemed im- 
penetrable, and in many particulars Smith’s History is 
contradicted. 

The publication of Mr. Moore’s collection of New 
York Statutes at Large, from 1664 to 1777, would con- 
duce to a complete understanding of the organic law 
of this State, and instead of the incessant conjecture 
of the reported cases, what portions of the common 
law were then in force in New York could be 
demonstrated with entire accuracy by the well-estab- 
lished rules of law concerning conquered Provinces. 
The revisions of the Colonial Statutes are very de- 
ficient, as the compilers have been content to leave out 
the repealed statutes, thus rendering the remainder 
obscure. 

That it may not be suggested that the revolu- 
tion of 1688,and the abdication and flight of James II., 
and the settlement on William and Mary, oper- 
ated to annul the acts of the Duke of York and 
James II., it must be remarked that these things 
produced no such result in any part of the British 
dominion. 2 Macaulay’s England, 479, 507. The legal 
effect of the Revolution was analogous to the demise of 
the crown; the prerogatives remained substantially the 
same as before, but the right of the house of Bruns- 
wick to exercise them was deduced from the conven- 
tion of 1688. 3 Hallam’s Constitutional History, 95. 
Crown lands and hereditaments remained crown 
property and passed with the crown to the new 
sovereigns. 3 Macaulay’s England, 26. These state- 
ments, though referring to England, are generally ap- 
plicable to the British possessions, New York inclusive. 

The “ Act to settle Courts of Justice’’ (passed 1683), 
was temporarily disturbed, if not permanently repealed, 
by the enactments of the Assembly of 1691, and which 
was the result, is one of the vexed questions on which 
the Colonial Courts and lawyers, not many years after- 
ward, began to differ as we shall in due time see. 
Opinion Mr. Chief Justice Morris in Cosby v. Van 
Dam, A. D. 175; N. Y. Historical Society Col. ; opin- 
ion ot Messrs. Smith and Murray, two distinguished 
Colonial lawyers, dated 1734, N. Y. Hist. Col. 
Indeed this controversy continued long after the es- 
tablishment of the State government. Hoffman’s Ch, 
Pr., p. 15; 10 N. Y. 428; 15 Johns. 112; 24 Wend. 627, 
628 


The Assembly of 1691 is known as the first, Royal 


General Assembly. It enacted in all fourteen laws. 
On the 13th of May was passed an act “ declaring what 
are the rights and privileges of their Majesties sub- 
jects inhabiting within their Province of New York.” 
3 R. S., Edition 1829, appendix; Bradford’s Laws, p. 2. 

It followed with few inflections the ‘‘ Charter of Lib- 
ertys’’ of 1683. See No. V, this series, 19 Law Jour., 
p- 191. 





Under this act conveyances of a married woman’s 
estate must be acknowledged by her, separate and 
apart from her husband, in acourt of record. This 
law remained in force until disallowed by the king on 
the llth day of May, 1697. 3R. S. Appendix, p. 4; 1 
Smith’s History, 102 (ed. 1829). 

The passage of this act was the second attempt to 
confine the king’s prerogative within well-defined and 
established limits,for plantation or outlying provinces 
could gain all the benefits of a charter by confirmed 
acts of assembly. Chitty on Prerog. 33; Chalmers op. 
267. 

The most important act of this Assembly for our 
present consideration was that ‘for establishing 
Courts of Judicature for the ease and benefit of each 
respective City, Town and County within this Prov- 
ince.”’ 

On the 16th of April the General Assembly appointed 
Messrs. Cortland, Pell, Van Shaick, Beekman, Pier- 
son, Stilwell and Duskberry to prepare a bill for the 
establishment of Courts of Judicature and to revise 
the former laws on the same subject. The com- 
mittee requested Mr. Newton, the Attorney-General, 
to prepare the bill. Mr. Newton soon after left the 
Province for Boston, and Mr. Farewell, who was de- 
puted in his place,neglecting to draw the bill,the Gen- 
eral Assembly requested their Speaker, Mr. James 
Graham, to do so. The following day Mr. Graham 
laid the bill before the Assembly; it was duly passed. 
Council Min., p. 6, vide act in Parliamentary Roll 
MSS. (Sec’y State’s Office, Albany), indorsed Anno R. 
R. & R., Will. et Marie tertio; Bradford’s Laws, 1694, 
p. 2. Sec’y State’s office, and Lenox Collectic’:. 

This act founded the Supreme Court. It seems 
strange that an act of such importance, not only in the 
judicial history of the Province but in that of the 
State, should be so obscure and so difficult of access 
as it now is. Not only did this act erect the tribunal 
which still continues the great law court of the State, 
it vested in it a jurisdiction which change of govern- 
ment, and constant reforms and revolutions in pro- 
cedure, have been powerless to abridge in any material 
respect, for while its jurisdiction has been enlarged by 
its union with the Court of Chancery, its ancient 
jurisdiction still remains unimpaired. The Supreme 
Court of the Province was the instrument by which 
the great body of the jurisprudence of the English 
Common Law was applied to New York. This 
court was the King’s Bench of the Province, where 
the King himself (coram ipso rege), theoretically sat 
in person to administer justice to his subjects in 
this part of his dominion. It was from the act of 1691 
that the Supreme Court of this State inherited not 
only the traditions of the Saxon Aula Regis, but the 
best fruits of thecenturies of English law. So 
wise were the provisions of that early act of 1691, 
that the patriotic framers of the first State govern- 
ment recognized its creature, the Supreme Court of 
the Province, as an appropriate tribunal fora free 
people and a new order of things. And yet this act, 
which founded the Supreme Court and invested 
it with a jurisdiction, the result of centuries, is now to 
be found only in the back of an obsolete book on Prac- 
tice and in several rare volumes preserved as unique 
specimens of the printers’ art. But so important is 
this act in its every aspect, that always in the history 
of this State, it will be still the link which connected 
the judicial system of New York and the very dawn 
of English law. 

The portion of the act of 1691 which concerns the 
Supreme Court is as follows: ‘‘ And that their Majes- 
‘‘ties Subjects inhabiting within this province, may 
‘“* have all the good, proper, and just wayes and means, 
‘for the securing and recovering their just Rights, 
“and Demands, within the same, Be it further 
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** Enacted, and it is hereby Enacted and Ordained, by 
** Authority aforesaid, that there shall be held and 
“kept, a Supream Court of Judicature, which shall 
“be duly and constantly kept, at the City of New 
** York, aid not elsewhere, at the several and respect- 
‘ive times hereafter mentioned. And that there 
** be five Justices at least, appointed and commission- 
** ated to hold thesame Court. Two whereof, together 
“with one Chief Justice, to be a Quorum. Which 
* Supream Court is hereby fully empowered and Au- 
** thorized to have Cognizance of all Pleas, Civil, Crim- 
“inal and Mixt, as fully and amply to all intents and 
** purposes whatsoever, as the Courts of Kings Bench, 
“Common Pleas, aud Exchequer, within Their Majes- 
“ties Kingdom of England, have, or ought to have. 
“In and to which Supream Court all and every Per- 
“son or Persons whatsoever, shall or may, if they 
** shall so see meet, commence or remove any Action 
** or Suit the debt or damages laid in such action orsuit 
“ being upwards of Twenty Pounds, and not other- 
‘* wise; or shall or may by Warrant, Writ of Error, 
“or Certiorari, remove out of any of the respective 
** Courts of Mayor and Aldermen, Sessions and Com- 
**mon Pleas, any Judgment, Information or Indict- 
** ment there had or depending; and may Correct Er- 
* rors in Judgment or Revise the same, if there be just 
“cause. Provided alwayes, that the Judgment re- 
“moved, shall be upwards the value of Twenty 
* Pounds.” 

* Always provided, and be it further enacted by the 
** Authority aforesaid, that this Supream Court shall 
**be duely and constantly kept once every six Months, 
“and no oftener; That is to say, On the first Tuesday 
“of October and on the first Tuesday of April annu- 
“ally, and every year, at the City Hall of the said 
“City of New York, provided they shall not sit longer 
“than eight dayes.” 

“‘ And be it further Enacted by the Authority afore- 
“said, that it shall not be lawful for any Person or 
“Persons whatsoever, appointed or elected, or com- 
**missionated to bea Justice or Judge of the afore- 
“ said Courts, to execute or officiate his or their said 
** place or office until such Time, as he or they shall re- 
“spectively take the Oathes appointed by Act of Parlia- 
**ment, to be taken instead of the Oathes of Allegi- 
“ance and Supremacy, and subscribe the Test in open 
“Court.” 

“ And be it further Enacted by the Authority afore- 
“said, that all and every of the Justices or Judges of 
“*the several Courts before mentioned, be and are 
“hereby sufficiently empowered to make order and 
* establish all such Rules and Orders for the more or- 
* derly practising and proceeding in their said Courts, 
“as fully and amply to all intents and purposes whatso- 
“ever, as all or any of the said Judges of the several 
* Courts of the Kings Bench, Common Pleas, and Ex- 
‘**chequer in England legally do.” 

“ Provided always, and be it further Enacted by the 
“ Authority aforesaid, that no Person’s Right on Prop- 
“erty shall be by any of the aforesaid Courts de- 
“termined, except where matters of Fact are either 
“acknowledged, or passeth by the Defendant’s Fault 
“for want of Plea or Answer, unless the Fact be found 
“by the Verdict of Twelve men of the Neighborhood, 
“as it ought of Right to be done by the Law.’” 

A Court of Exchequer had been erected by Gover- 
nor Dongan in 1685, composed of the Governor and 
council. It bad jurisdiction over all matters relating 
to the King’s lands, rents, profits, rights and revenues. 
This court appears at various times throughout the 
Colonial government. 1N. Y. Doc. Hist., p. 148. Its 
successor was abolished by the general repealing act of 
the State in 1828. 

The act of 1691 continued the Court of Chancery. 
The governor and council constituted the Court, but 








the governor might depute some one in his stead if he 
saw fit. 

It may be seen by the extract from the act of 
1691, that besides the extensive original jurisdiction 
of the English Courts of King’s Beuch, Common Pleas 
and Exchequer, the Superior Courts of Westminster 
Hall, the Supreme Court of the Province exercised 
appellate jurisdiction over all the Courts of the Proy- 
ince, except the Court of Chancery. See note Wen- 
dell’s Ed. 4. Black. Com., p. 265, on Supreme Court of 
New York. Under this act appeals lay from the Su- 
preme Court of the Province to the Governor and 
Council of the Province where the judgment was of 
the value of one hundred pounds or upwards, and 
from the Governor and Council to the King and Queen 
in Council, where the judgment was above three hun- 
dred pounds. But without this last provision the Goy- 
ernor’s commission assured this right of appeal. 3 Col. 

Joc. 625. Atthe foot of this act is a proviso “that it 
shall not remain longer in force than for the time and 
space of two years and until the end of the sitting of the 
next Assembly after the expiration of said two years.” 

The act was regularly approved by the Governorand 
Council (1 Council Min., p. 6), and became a law the 
6th of May, 1691. Ibid. It is to be remarked that 
there is no clause in the act of 1691, expressly repeal- 
ing the * Act to settle Courts of Justice,’’ passed 1683 

This omission has given rise to some confusion and 
both our courts and text writers have been perplexed 
by it. The latter act would seem to have tempo- 
rarily repealed the former by necessary implication. 

Whether the act of 1683 was ever revived is a propo- 
sition we shall have occasion to consider, at the appro- 
priate time,as it subsequently became a question of the 
greatest moment to the Province. 


————_o—___—_———_ 


HISTORICAL SKETCH OF THE REFORM OF 
PRACTICE AND PLEADING IN 
NEW YORK. 
ROM a manuscript giving a historical sketch of Law 
Reform in this State by the Hon. Arphaxed 
Loomis, ono of the Commissioners on Practice and 
Pleading, we make the following extracts: 

“The New York system of Law Keform was not 
born inaday. It was not brought into existence by a 
stroke of genius or wrought by the formative brain 
power of an inspired statesman. Its beginning was 
small, its growth was the result of experience and ob- 
servation, of agitation and persistent effort to reform 
abuses, by many minds and for several years; it was 
promoted by public discussion, by newspaper essays, 
and by circumstances favorable to its progress. Its 
inception was in the abuse of the old common law 
and chancery system of making up bills of costs in 
litigation, and in the collection of debts. * * * 
These things began to be discussed in conversation, in 
public places, and in the local newspapers. Many of 
the better class of the profession appreciated the just- 
ness of the criticisms. They would willingly change 
the practice but the superstition of precedents and the 
usage of the whole body of lawyers and the rules of 
practice in courts held by precedent-governed judges, 
stood in the way. A reform in the system of practice 
and pleading requiring less strictness'in legal language 
allowing amendments easily where errors were not 
material to the real merits, and a fair trial, and the 
abolition of the system of paying according to the 
number of words used, was recognized as necessary by 
all those who had given the subject their considera- 
tion. The progress of public opinion in this direction 
had advanced to this stage when the writer held aseat 
in the Legislature in 1842, and occupied the position of 
chairman of the committee on the judiciary in the 




















cw oe 


i eet ses 


Oo = ee 


tiew = 


er | & 


a A ke 


~~ wae wwe |] 











THE ALBANY LAW JOURNAL. 218 




















Assembly, he felt it to be his duty to prepare some 
bills to carry into effect a remedy for these evils. 

“The first of these bills was reported by the judici- 
ary committee on 2d March, 1842, and was entitled ‘a 
bill to improve the administration of justice.’ In it 
an attempt was made to reform the system of plead- 
ing and practice, so as to obviate the evils complained 
of in civil actions, by prescribing a mode of pleading 
and practice similar to that several years later adopted 
in the Code, by requiring pleadings to be in concise 
and plain language, allowing amendments whenever 
they would not obstruct substantial justice, and pre- 
scribing costs in gross, upon results without regard to 
the length of papers or the number of copies, it re- 
quired pleadings to be verified, and to be taken as 
true unless denied, regulated trials, limited costs, and 
contained various other matters to simplify proced- 
ure. 
‘““A second bill was afterward reported from the 
same committee to confer upon county courts a large 
body of business in special proceedings, which had 
hitherto swelled the calendarsand business of the 
Court of Chancery, and contributed to the wearisome 
delays for which that court had become conspicuous, 
and at the same time much reduced the costs hitherto 
consequent on suits being carried on in that dilatory 
and expensive tribunal. A third bill related to the 
prosecution of foreign corporations, and corrected the 
abuses practiced in costs in various legal proceedings 
not embraced in the first bill. 

“Shortly before the presentation to the house of the 
first bill above named, and the report on law reform 
which accompanied it, there had been placed in the 
hands of the chairman a communication from David 
Dudley Field of New York, to Mr. O’Sullivan, a 
member of the committee from that city, which con- 
tained an elaborate essay showing the necessity of re- 
form and accompanied by three bills to carry into ef- 
fect his views. These papers came to my hands, as my 
report states, too late to enable me togive thema 
thorough examination, or to make essential changes 
in my own work. I did, however, so far avail myself 
of them as to add some more forms of pleading by 
way of illustration to my bill, and a form of confes- 
sion of judgment substantially like Mr. Field’s. This 
was easily done as there was a general coincidence of 
the two in the forms proposed. To give Mr. Field 
credit for his work, and the Legislature the benefit, I 
attached his entire communication and bills as an ap- 
pendix to my own, and had them printed in Assembly 
Document 81 of 1842. 

“These bills were none of them passed. Public 
opinion, at least as represented in the Assembly, was 
not yet ripe for the reforms which at a later day it de- 
manded and achieved in much more extended and effi- 
cient form. 

“The subject continued to be discussed, and the in- 
terest in it grew as it became better understood.”’ * * 

After referring to the organization of the Constitu- 
tional Convention of 1846, the writer continues: 

‘As members of that convention we zealously 
labored to obtain the results we had hoped for in ad- 
vocating its call. Iwas placed on the committee on 
the judiciary with twelve others including some of 
the ablest lawyers of the State. 

“The necessity of Law Reform was recognized in 
the debates as having contributed mainly to the exist- 
ence of the convention. The abolition ef the Court 
of Chancery and the blending of Law and Equity pro- 
cedure into one jurisdiction, and acommon system of 
practice, were, in the minds of many of the ablest 
members, desirable reforms, and were early subjects 
of consideration by the committee on the judiciary. 
Of my own share and influence in the protracted ses- 
sions and discussions in the committee, and in the 
body of the convention, there may be still living some 





who can bear witness. The first proposition for the 
appointment of commissioners to revise and reform 
the practice and pleading in the courts was made 
early in the session by Judge Storr of Buffalo. A few 
days later the same thing, including the codification 
of the generai laws, was introduced by Mr. White of 
New York. Later in the session these resolutions 
were under consideration and debated. 

“The practice and pleading clause was formulated as 
it stands, and offered by Levi L. Chatfield. The other 
branch was, I believe, written and offered as adopted 
by Mr. Nicholls of New York. The section, which 
provides for the free publication of laws and judicial 
decisions, was offered by me and passed without 
amendment. 

‘*My next official connection with Law Reform was 
by a law passed in April, 1847, by which Arphaxed 
Loomis, Nicholas Hill, and David Graham were ap- 
pointed commissioners on practice and pleading in 
accordance with the provisions in the Constitution. 
It was made their duty to provide for the abolition of 
the present forms of actions and pleadings in cases at 
common law and for a uniform course of proceedings 
in all cases whether of legal or equitable cognizance. 
Mr. Hill was an eminent lawyer and one of the au- 
thors of Cowen & Hill’s notes to Phillip’s Evidence, and 
for some years a reporter of judicial decisions. Mr. 
Graham was a distinguished lawyer of New York and 
the author of Graham’s Practice, at that time a stand- 
ard work in general use. For myself I had no special 
fitness to recommend me to this important place be- 
yond my reputation as a law reformer and my course 
in the recent Constitutional Convention. 

‘“‘The commissioners met soon after their appoint- 
ment and discussed the nature, extent and limits of 
their powers and duties. Certain general practices 
and principles were agreed upon. I find in my notes 
of that meeting under date of April 16, 1847, this en- 
try: 
‘*Mr. Loomis proposes the following inquiry: ‘ Ought 
the distinction in forms of action at Law and in Equity 
to be so far abolished as to relieve the party from point- 
ing out specifically the remedy to which his case entitled 
him, at the peril of his suit?’ Mr. Hill, Mr. Graham 
and Mr. Loomis all vote in the affirmative. 

‘““Mr. Loomis proposed the following as a principle 
in pleading: * Ought it to besufficient to state the facts 
relied on for the cause of action or defense so far set 
forth as to inform the other party of the grounds of 
action or defense without misleading him?’ All voted 
in the affirmative. It was arranged that Mr. Loomis 
should draw up and submit to future meetings a law 
carrying into effect the requirements of the statute 
and Constitution in civil actions in courts of record. 
The other commissioners were to work on other 
branches of our duties. 

‘*T proceeded to write and embody a system of pro- 
cedure in civil actions, as committed to my charge in 
the form of a law in 80 sections, leaving some things to 
be added thereafter. This bill contained substantially 
the reforms and fundamental features afterward en- 
acted under the more numerous divisions in chapters 
and sections of the new Code. I also prepared chap- 
ters defining the jurisdiction and regulating the prac- 
tice in county courts on appeal from justices’ courts, 
and in special proceedings and surrogates’ practice. It 
was understood at that time that county courts, under 
the new Constitution, were to have no jurisdiction in 
civil actions, except on appeals from justices’ courts. 
These were reported and submitted to he commis- 
sioners at a meeting held early in September. At the 
same time I submitted to the board the few following 
propositions : 

‘1, A new system of practice and pleading to be 
established, and not a system of amendments to the 
existing practice.’ 
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‘2. None of the present forms of common law ac- 
tions to be retained, but every action, as well of alegal 
as of an equitable nature, to rest on its own facts and 
the law applicable to them, without regard to any legal 
definition of the kind of action, the remedy to be ap- 
plied as the nature of the case may require.’ 

‘8. The affirmative pleadings to be confined to com- 
plaint.and answer allowing a replication only to deny 
new matter alleged in the answer.’ 

‘4. All existing remedies and rights to be retained, 
but the distinction of legal and equitable forms not to 
be retained. The remedy to be adjudged according as 
the case when proven shall require.’ 

‘5. The court to be empowered to refer toa judge 
any cause which in its nature cannot properly be tried 
by a jury.’ 

“Mr. Hillhad come to conclusions different from 
those of the other commissioners on the first and sec- 
ond of the points presented, and believing that there 
ought to be entire agreement, he resigned his office. I 
do not remember that Mr. Hill otherwise expressed an 
opinion adverse to any of the features of the bill 
drawn by me. I then conjectured and still think it 
probable that he was influenced by advice from a high 
judicial source, not to connect his name, and impair 
his high standing at the bar, by being a party to these 
sweeping changes which, it was believed, would never 
come into practice. 

“T casually met in the city at that time the late 
Judge Ira Harris who had been a member of the Con- 
stitutional Convention, and sympathized with the Law 
Reform movement. At his request I lent him my bill 
for an evening and he returned it the next day with an 
expression of general approbation. 

*Soon after the resignation of Mr. Hill, I was re- 
quested by Senator Beckwith to name some one whom 
I would like to have appointed in Mr. Hill’s place. I 
named David Dudley Field, and a few days later, the 
Legislature being then in session, a law was passed ap- 
pointing him in Mr. Hill’s place. 

“The new commission, in November following, met 
in New York, compared notes and opinions, examined 
the work already laid out by the old members, dis- 
cussed the expediency of making their work in the 
form of acode and calling it by that name. 

*Livingstone’s Louisiana Code was referred to as a 
model of perspicuity and arrangement. They also 
considered and agreed to a few sections to be embodied, 
and adjourned to meet in Albany in January, with the 
understanding that each member should proceed to 
write up such parts as he might choose. 

On the 13th January, 1848, the commissioners met at 
Albany, and on the next day commenced their work 
together asa board. Each one had prepared his own 
draft of the more important parts of the work on civil 
actions. 

“The principles and leading features of the system 
were so well understood and agreed upon that there 
was no essential difference in them, except in the ar- 
rangement and phraseology. The object of each was 
to express the real purpose of the agreed reform in 
apt language, to convey the intent fully and nothing 
more. Mr. Field presented a chapter of his own work, 
and requested that it be taken up as the basis for the 
board to commence upon. His wishes were acceded 
to by his colleagues.* (The writer then gives extracts 
from the minutes of the meeting. ] 

These notes of the first few days of the session of 
the commissioners at Albany exhibit the mode pur- 
sued by them, and the scrutiny the work received. 

“Tt was carried onin like manner, being printed as 
it progressed, until it was submitted to the Legisla- 
ture, before the close of the then pending session. It 
was accompanied by a report drawn by Mr. Graham, 
if my memory is correct, and signed by all the com- 
missioners. As to the part that the several commis- 





sioners had in the work, it was regarded, so far as I 
know, as the product of the joint labor and ability of 
the three commissioners. For myself I believe that 
after it became a law and went into use, a large share 
of the odium and censure bestowed upon its instiga- 
tors and authors fell upon me as the supposed chief 
offender. I believe that more of Mr. Field’s manu- 
script than those of either of the other commissioners 
were used as the basis of the action of the board from 
day to day. They were not taken, however, because 
they were recognized as better or different in scope or 
purpose, or expressed in more appropriate language, 
but because his associates did not choose to differ from 
their colleague in a matter not essential to the object 
to be attained; as to that there was entire accord, the 
principal purpose and extent of the reform had been 
discussed and agreed upon. The original drafts were 
so changed during the scrutiny by striking out, amend- 
ing, rewriting and substituting sections from the work 
of one of the other members as to be hardly recogniz- 


able.”’ 
“+ -— —— 


REMOVAL OF CAUSE TO UNITED STATES 
COURTS. 


SUPREME COURT OF THE UNITED STATES, FEB., 1879. 


CuicaGco & NORTHWESTERN Rat.tway Co., plaintiff 
in error, v. MCKINLEY. 


After the judgment in a cause in a State court has been re- 
versed on appeal and a new trial ordered, the right toa 
new trial must be perfected absolutely before a party is 
entitled to remove it into the United States Circuit Court 
under the statute of March 3, 1875. 


error to the Supreme Court of the State of Iowa. 


Mr. Chief Justice WAITE delivered the opinion of 
the court. 

In Insurance Company v. Dunn, 19 Wall. 214, it was 
held that under the act of March 2, 1867, 14 Stat. 568, 
acause could be removed from a State court to the 
Circuit Court after a trialand judgment in the State 
court, if before the removal the first judgment had 
been set aside or vacated, and the right to a new trial 
perfected, and in Vannevar v. Bryant, 21 Wall. 43, 
that after one trial the right to another must be per- 
fected before a demand for removal could be made. 

In this case there had been one trial and judgment 
in the State court before the petition for removal was 
filed. Upon appeal to the Supreme Court of the State 
an order was obtained reversing this py me and 
remanding the cause fora new trial. 8 soon as this 
order of reversal was made, the railroad company ob- 
tained from the clerk of the Supreme Court a writ of 

ocedendo, and filed it in the clerk’s office of the court 

low, that court not being at the time in session. 
This being done the company filed in the clerk’s office 
below, the court still not being in session, a petition 
under the act of March 3, 1875, 18 Stat. 470, accompan- 
ied by the necessary bond for the removal of the cause 
to the Circuit Court. 

Under the practice in Iowa a petition for rehearing 
may be presented to the Supreme Court at any time 
within sixty days after the filing of the opinion in the 
case, and when presented, the court, if in session, or 
a judge, if in vacation, may order a suspension of 
the decision until the next term. In this case before 
the expiration of the sixty days, but after filing the 
writ of procedendo and the petition for removal in the 
clerk’s office below, a petition for rehearing was 
filed in the Supreme Court, and an order suspending 
the decision until the next term obtained. At the 
next term the railroad company appeared and moved 
to dismiss the petition for rehearing on the ground 
that the cause had been removed to the Circuit Court 
before the petition was filed, and the Supreme Court 
had consequently no longer any jurisdiction. This 
motion was denied, and afterward upon the rehearing, 
McKinley, the plaintiff below, having consented toa 
reduction of the verdict in his favor from $12,000 to 
$7,000, a judgment was entered in the Supreme Court 
for the reduced amount in accordance with the opin- 
ion originally filed. 
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We think this brings the case within the rule as laid 
down in Vannevar v. Bryant. A right to a new trial 
had not been perfected absolutely when the petition 
for removal was filed. The Supreme Court still re- 
tained jurisdiction of the cause for the purpose of a 
rehearing, and when it did rehear and set aside its 
former order of reversal, the case occupied the same 
position it would if the final judgment of that court 
had been the one originally entered. The subsequent 
judgment operated as a revocation of the order on the 
court below to proceed, and consequently took the 
case out from under the petition for removal. 

We think, therefore, that the Supreme Court had 
jurisdiction of the cause when its final judgment was 
entered, and consequently that there is no error in the 
record which we can re-examine. The view we have 
taken of the case makes it unnecessary to consider 
whether the filing of the petition for removal in the 
clerk’s office, the court not being in session, was suffi- 
cient of itself to effect a removal. Affirmed. 


——__—_++#—__—_ 


INSURANCE— BANKRUPTCY OF INSURED. 


SUPREME COURT OF WISCONSIN. 


APPLETON IRON Co. v. THE BRITISH AMERICAN AS- 
SURANCE Co., appellant. 


A policy of insurance on personal property was made payable 
to a mortgagee to the extent of his interest, which was 
greater than the amount of the policy. The policy con- 
tained a clause that in case the title of property was 
changed without the company’s consent the policy should 
be void. Held, that the subsequent bankruptcy of the 
mortgagor and general transfer of his property to an as- 
signee in bankruptcy did not work a change in the title 
that would render void the policy. 


eee from the Circuit Court, Winnebago county. 


Finch & Barber, for appellant. 
Chas. W. Felker, for respondents. 


Coz, J. The counsel for the defendant insists that 
the answer states a complete defense; that the pro- 
ceedings in bankruptcy therein set forth operated to 
change the title and possession of the property de- 
stroyed so as to avoid the policy. It is averred in the 
answer that the insurance company issued its policy 
to the plaintiff, the Appleton Iron Company, insuring 
the wood mentioned and thereby agreed to pay the 
other plaintiffs, who were mortgagees, the amount 
that should become due the Iron Company in case of 
loss, as their mortgage interest should appear. It is also 
averred that the interest of the mortgageesin the prop- 
erty exceeded the amount of the policy so that the 
entire loss is payable to them. The policy contained 
this clause or condition: ‘‘ That if the property insured 
be sold, transferred, or if any change take place in 
title or possession, whether by legal process or judicial 
decree, or voluntary transfer or conveyance, then in 
every such case said policy shall be void.” 

It appears from the answer that the Iron Company 
before the loss occurred was on its own petition adju- 
dicated a bankrupt by the District Court of the United 
States for the Eastern District of Wisconsin; that pur- 
suant to the terms of the bankrupt law and in accord- 
ance with a resolution of the creditors a trustee was 
appointed to hold and distribute the estate; and that 
the bankrupt by order of the District Court did by 
deed of assignment convey, transfer and deliver all its 
property and effects (including the property in the 
policy described) to the trustee to be applied for the 
benefit of the creditors of the bankrupt. It is further 
stated the trustee accepted the trust and that the 
transfer of the property of the bankrupt to him by 
virtue of the deed of assignment was without the 
knowledge or consent of the insurance company and 
worked a forfeiture of the policy._The question, there- 
fore, is, was the policy avoided by these proceedings 
in bankruptcy and the assignment or transfer e 
by the bankrupt to the trustee under the order of the 

istrict Court? The counsel forthe defendant insists 
that it was; that there was a transfer or change of 





the title of the wood by legal process or judicial de- 
cree within the meaning of the policy. 

When considered with reference to the facts in this 
case we can give no such effect to the bankrupt pro- 
ceedings for this reason: By the terms of the Nioy 
the loss was made payable to the plaintiffs Smith, 
Doukersly and Smith, as their interest should appear. 
It is admitted that their interest exceeded the amount 
of the policy. They were the mortgagees of chattels; 
the whole legal title of the wood was vested in them 
conditionally, leaving no such interest in the bankrupt 
as would pass to the trustee under the deed of assign- 
ment. It is the settled law of this State that the 
mortgagee of chattels has the legal title to the property 
mortgaged even before the debt is due, and he may 
take immediate possession of the property unless by 
express stipulation the mortgagor is permitted to re- 
tain possession. It is unnecessary to refer to the de- 
cisions of this court where these principles in regard 
to chattel mortgages are affirmed or recognized. It is 
sufficient to say that it is well established that such are 
the rights of the mortgagee of personal property. 
Consequently we think the assignment by the mort- 
gagor to the trustee under the circumstances stated 
in the answer really worked no change in the title or 
possession of the wood. The title remained in the 
same persons as before the assignment and as when the 
property was insured. The interest of the parties in 
the same was unchanged and the insurance company 
was not released thereby from its liability to pay the 
loss. Bragg v. The New England Mut. Fire Ins. Co., 
25 N. H. 289. Thereis a | pone ground for discrimina- 
tion between this case and such cases as Adams v. The 
Rockingham M. F. Ins. Co., 29 Me. 292; Young v. ey 
Fire Ins. Co., 14 Gray, 150; Hazard v. Franklin M. F. 
Ins. Co., 7 R. I. 429, and Perry v. Lorrillard F. Ins. Co., 
61 N. Y. 214, where it is held that an adjudication in 
bankruptcy against the insured and an assignment 
under the bankrupt law, or an assignment by the in- 
sured under proceedings in insolvency, is an aliena- 
tion or transfer of property within the meaning of 
such clauses in the policy and defeats a recovery upon 
it. In those cases the insurance was upon real estate, 
and an assignment by the insolvent or bankrupt might 
be held to operate as a transfer or change of title. A 
mortgage of real estate under the modern doctrine in 
this country does not convey the fee to the mortgagee, 
and in that regard is distinguishable from a mor 
of chattels which passes the entire legal title condi- 
tionally to the mortgagee. It is, therefore, not neces- 
sary in this case to deny the correctness of the propo- 
sition that a transfer or assignment by a mortgagor of 
real estate under insolvent or bankrupt proceedings 
does work a substantial change in the title of the in- 
sured property, and put an end to the policy where it 
contains a condition similar to the one before us. But 
here nothing passed by the assignment to the trustee, 
neither the legal title nor beneficial interest. It is 
clear that had the trustee attempted to interfere with 
the wood, he would have been a trespasser and liable 
as such, the deed of assignment affording him no pro- 
tection. Of course the insurance company will not be 
heard to say that the Appleton Iron Company had no 
insurable interest in the wood when it issued the 
policy. For it knew that the wood was mortgaged at 
the time and agreed to pay the loss to the mor’ > 
It is manifest that the insurance was for the benefit of 
the Iron Company, for it might pay the mortgage debt 
and become the owner of the wood. Atall events we 
must assume that when the contract was entered into 
all the facts connected with the title were known to 
the insurance company and it saw fit to issue the policy 
with full knowledge of the precise interest which the 
parties had in the property. Nothing, in fact, has 
transpired since the policy was issued which in any 
way affects the rights of the parties, or has any bear- 
ing upon the liability of the company to pay for the 
loss except the proceedings in bankruptcy y al- 
luded to. Under these circumstances we think the 
defendant is estopped from saying that the Iron Com- 
and had no insurable interest in the wood when it 

ssued the policy. Such company a had an 
equity of redemption, a right to defeat the title of the 
mortgagees by a performance of the conditions of the 
mortgage. 

There is a still further fact stated in the second de- 
fense upon which considerable stress is laid by defend- 
ant’s counsel. It is alleged that the policy of insur- 


ance was specifically described by the Iron Company 
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in its petition in baniwuptey : was mentioned as a part 
of its estate and was transferred to the trustee by the 
deed of assignment. There is a clause in the policy 
that if it should be assigned before loss without con- 
sent of tho company indorsed thereon this should 
avoid the policy. it is claimed that the deed of as- 
signment transferred the policy within the meaning of 
this clause. But we think otherwise. It does not ap- 
pear that the policy was ever delivered to the trustee, 
or that there was any actual assignment of it. A gen- 
eral assignment by the bankrupt under the circum- 
stances would not have the effect to transfer the policy 
to the trustee. 

We, therefore, think that the demurrer to the an- 


swer was properly sustained. 
— Order affirmed. 


—— 
GIFT FROM HUSBAND TO WIFE. 


SUPREME COURT OF MICHIGAN, JANUARY, 1879. 
DAVIS V. ZIMMERMAN. 

In trover by a married woman to recover the value of a horse, 
buggy, sleigh, etc., to which she claimed title under a gift 
from the husband, and which the defendant had seized un- 
der a chattel mortgage executed by the husband subse- 
quent to the alleged gift, held, (1) that the wife was 
bound to establish the gift only by a fair preponderance of 
evidence ; (2) that the wife’s evidence that the husband 
“ gave the article to her” was not the statement of a con- 
clusion of law, but of a fact sufficient, if unqualified, to 
justify a finding that a gift was made; (8) that open and 
visible change of possession was not necessary under the 
circumstances; and (4) that the plaintiff having given evi- 
dence of the value of the property, the defendant might 
show what it brought at auction sale. 

RROR to Kalamazoo. Submitted November 19, 
1878. Decided January 8, 1879. 

Trover. Defendant brings error. 
pear in the opinion. 

Brown, Howard & Roos, for plaintiff in error. A 
husband’s gift to his wife must be so delivered as to 
show change of ownership. M’ Kinstry v. Solomons, 82 
Johns. 56; Allen v. Cowan, 28 Barb. 99; Brewer v. 
Harvy, 72 N.C. 176; Brawn v. Keller, 43 Penn. St. 104; 
Gamber v. Gamber, 18 id. 363; Keeney v. Good, 21 id. 
349; Flick v. Devries, 50 id. 266; Keichline v. Keichline, 
64 id. 75; Rhoads v. Gordon, 38 id. 277. 

Henry C. Briggs and T. R. Sherwood, for defendant 
inerror. Title by gift passes to a wife if she accepts 
the property and exercises such control over it as is 
usual where a wife owns such property originally. 
Ivey v. Owens, 28 Ala. 641; Easly v. Dye, 14 id. 158; 
Danley v. Rector, 10 Ark. 211; Ector v. Welsh, 29 Ga. 
443; Jackson v. Dean, 1 Doug. (Mich.) 519; Turner v. 
Brown, 6 Hun, 331; and the question whether a gift 
was made is proper for the jury Hunt v. Hunt, 119 
Mass. 474; Wing v. Merchant, 57 Me. 383; Boudreau v. 
—— 45 Ill. 480; Thomas v. De Graffenreid, 17 


Coo.ey, J. The action in thecourt below was tro- 
ver to recover the value of a horse, a buggy, a sleigh, a 
quantity of household furniture and ornaments, some 
articles of female py etc. Many of these were 
claimed by the plaintiff as gifts from James Zimmer- 
man, her husband. The plaintiff in error, defendant 
below, claimed all the articles under achattel mort- 
gage given by the husband subsequent to the alleged 
gifts. The chattel mortgage bore date July 29, 1875, 
and was not signed by the wife. The principal contro- 
versy iu the court below was over the question of fact, 
whether the alleged gifts had ever been made. In gen- 
eral terms Mrs. Zimmerman testified that they had 
been. Thus she said of the horse: ‘ He gave me the 
horse in the fall of 1871.’’ And again: ‘‘My husband 
also gave me some robes, a harness and a cutter. Wolf 
robe and lap-robe was given to me in the summer of 
1872. The robe was given to me in the winter of 1873. 
He said, ‘I bought these things for you.’ When he 
payne up the buggy he brought it to the door and 
asked me to go for a drive. e said he had bought 
that buggy for me, and ‘now give it to you, with the 
horse, for your own use, to do as you please with it.’ 
— = gave it to me I used the horse and every thing 

ut it.’ 


The facts ap- 





It is insisted for the defense that there was no evi- 
dence of a gift which should have been submitted to 
the jury. The exact point seems to be that Mrs. Zim- 
merman swore only to conclusions of law; but it is 
further said that it did not appear that exclusive pos- 
session of the property was given to her in any case, or 
that, when the gift was by the husband, there was any 
change of possession whatever. We cannot agree that 
there was no evidence of agift. As to many of the 
articles facts were stated which would make out u gift 
if possession was actually delivered, and as to all of 
them there was some evidence. The mere statement, 
‘*My husband gave me some robes,”’ cannot be treated 
as a conclusion merely; it avers the act of giving, and 
would justify a finding that agift took place, if nothing 
was drawn out on further examination to qualify it. 

The question of a change of possession must be con- 
sidered in connection with the other facts in the case. 
It was shown by the plaintiff that after the gift of the 
horse she went to the stable where it was kept and 
gave directions respecting the keepiug, and afterward 
controlled it. This evidence was objected to, but it 
was quite proper as a part of the res geste and as tend- 
ing to show whether that was done in respect to pos- 
session which should have been done under the circum- 
stances. But it is no doubt true that in respect to the 
property in general there was no open and visible 
change of possession. But how could there have been? 
The donor and donee were husband and wife, living 
together at a public hotel. Must she separate from 
him in order to be competent to receive from him a 
gift? If hegives hera picture or an article of furni- 
ture, must she procure it to be kept by some one else 
instead of placing it in her own apartment? 

Some Pennsylvania cases are cited in which the court 
has used somewhat strong language respecting the evi- 
dence which should be required to make out a gift 
from husband and wife. Chief Justice Black said in 
Gamber v. Gamber, 18 Penn. St. 363-366, that a mar- 
ried woman claiming property must show her right 
“by evidence which does not admit of a reasonable 
doubt.’” This is a very strong statement, and lays 
down amuch more severe and stringent rule than is 
applied to other persons. In this State no such dis- 
tinction is recognized. Convincing proof is required, 
but nothing more. No doubt the circumstances of 
the relation, and the facility with which frauds may 
be accomplished under the pretense of sales or gifts 
between husband and wife ought to be carefully 
—- in determining whether or not a gift has been 
made, but when all are considered the one question 
and the only question is, whether the wife has estab- 
lished her right by a fair preponderance of evidence: 
if she has, no court has any business to require more. 

The plaintiff sought to estop the wife from claiming 
the property as against his mortgage by showing that 
the mortgage was given in part for her own Senet and 
that she, knowing that fact, failed to notify defendant 
of herclaim. Had she known at the time, that the 
defendant was to take a mortgage as security for the 
payment for her board subsequently, and failed then 
to assert her right, there would be justice in setting 
up an estoppel aguinst her. But there was no offer to 
show any such fact. The offer made was to show her 
knowledge long afterward, and when defendant had 
taken the property into his own possession. It was 
manifestly immaterial at that time. So was the offer 
of evidence to show that plaintiff's husband gave her 
an expensive diamond in 1875. ‘The fact did not con- 
cern this defendant in any way. It was shown by un- 
disputed evidence that at that time the husband was 
perfectly solvent, and apparently able to make such a 
gift without wronging any one. ' 

Other errors are assigned which have no force, but 
there is one upon which the judgment must be re- 
versed. The plaintiff put in considerable evidence to 
show the value of the property. The defendant was 
entitled to meet this by any evidence that would fairly 
tend to qualify or rebut it. Among other things he 
sought to show that after he took the property on his 
chattel mortgage he caused it to be publicly advertised 
and sold at auction by a constable, and that sums were 
realized much below the value as testified to by the 

laintiff’'s witness. This was competent evidence. 
mith v. Mitchell, 12 Mich. 180; Worthington v. Hanna, 
23 id. 530. 

A witness testified that the horse was advertised and 
sold, and that he brought at auction $60, or perhaps 
$65 or $75. But when the constable testified in respect 
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to other articles, that he made sale of them, after ad - 
vertising them, the evidence that he advertised them 
was struck out, and the defendant was not suffered to 
show what notice of the sale was given, and it did not 
even appear whether or not the sale was a public sale. 
Yet the judge by his charge made this of prime im- 
portance. He told the jury that unless there was evi- 
dence before them from which they could say that the 
sale was publicly advertised, then the evidence of the 
prices at which the articles were sold was no evidence 
at all. This of course rendered what had been testi- 
fied on that point wholly immaterial. There was no 
such evidence of public advertisement, for the very 
sufficient reason that the judge had ruled it out. 

Itis said in this court that even if evidence of the 
prices paid at the auction sale were technically admis- 
sible, yet that under the circumstances of this case it 
could constitute no safe guide for the jury, for the rea- 
son that, the property being claimed by Mrs. Zimmer- 
man, the presumption must be that persons attending 
the sale would make allowance in their bids for the 
contingencies of title. The conclusion we are asked 
to draw is, that the plaintiff in error cannot be sup- 
posed to have been injured by evidence which, though 
admissible, the jury ought not to have regarded. But 
the same argument might have been made in Smith v. 
Mitchell. And it may be remarked that it does not 
appear that any dispute concerning the title was made 
known at the time of the sale, and if it had been, bid- 
ders might well have supposed Mrs. Zimmerman in- 
tended to rely on her suit for the recovery of damages 
for the conversion of her property instead of follow- 
ing it in the hands of purchasers. 

The judgment must be reversed, with costs, and a 
new trial ordered. 

The other justices concurred. 


———_—-) 
NEW YORK COURT OF APPEALS ABSTRACT. 


INSURANCE — REPRESENTATIONS — FRAUD — RATIFI- 
CATION — MEASURE OF DAMAGES.— The defendant pub- 
lished advertisements in German newspapers, and 
published and circulated pamphlets in German, repre- 
senting that a person could get as much insurance in 
that company as in any other, for half the money, by 
paying one-half the premiums in cash, and giving notes 
for the other half, which would never have to be paid 
by the insured, as the dividends always had paid and 
always would pay them. The plaintiff, relying upon 
these representations so conveyed, took an endowment 
policy, dated Feb. 11, 1867, for $500, payable at death 
or in five years. During the five years she paid one- 
half of the premiums in cash, and gave notes for the 
other, the last note including all the rest and being for 
$305. She paid in cash $389, and was credited with only 
$10 dividend. At the end of the term the defendant 
offered her only $195, the difference between her last 
note and the amount insured. She refused it, and 
brought this action for damages for the fraud. There 
was no dispute about the fraud. Held, that she was 
entitled to recovery. This was an actionable fraud, 
and not the case of an ordinary commendation. The 
plaintiff was not estopped by a ratification of the con- 
tract. She had no means of discovering the fraud 
until the expiration of the term. She was bound to 
give the notes, but was assured that the dividends 
would pay them. She was entitled to recover at least 
the cash paid, with interest. Judgment reversed. 
Rohrschneider v. Knickerbocker Life Insurance Co. 
Opinion per Curiam. 

[Decided Feb. 18, 1879.] 


MANDAMUS—APPOINTMENT TO OFFICE BY COMMON 
COUNCIL—POWER OF MAYOR TO VETO. — By Laws of 


1862, chap. 337, sec. 1, power was conferred upon any 
justice of the peace of the city of Brooklyn to nom- 
inate a clerk, with the consent of the common coun- 
cil, to hold office during the pleasure of the justice. 
By Laws of 1854, chap. 384, sec. 1, tit. 2, the common 
council of that city consisted of amayor and board of 
aldermen, and the mayor had power to veto any 
appointment; id.$10. By Laws of 1873, chap. 863, 
sec. 1, tit. 2, the legislative power was vested in the 
board of aldermen, and the common council consisted 
of them alone, but the mayor, by section 10, had a 
power to veto any ordinance or resolution. The rela- 





tor was appointed by a justice of the peace of Brook- 
lyn to the office of clerk of his court, in November, 
1876, aud the common council confirmed the appoint- 
ment, but the resolution was vetoed by the mayor. 
The relator’s salary for two months was audited, a 
warrant was issued by the comptroller to the treas- 
urer, but the mayor refused to sign it. Held, that he 
could not be compelled to do so. His approval of the 
appointment was necessary. Cassidy v. City of Brook- 
lyn, 47 N.Y. 659. Ackley’s Case, 4 Abb. 35, doubted. A 
resolution confirming an appointment, like any other 
resolution, is subject to the mayor’s veto. The com- 
mon council had no right to make the appointment 
valid without the mayor’s approval. The yeto power 
extended to all acts legislative or other. Although by 
the act of 1873 the mayor lost his legislative power, his 
veto power was continued in express terms. Judg- 
ment affirmed. People ex rel. Ennis v. Schroeder. 
Opinion by Miller, J. 

[Decided Feb. 4, 1879.] 


PARTNERSHIP — PARTICIPATION IN PROFITS AS 
MEASURE OF COMPENSATION—USURY.— To constitute 


a partnership generally there must be an agreement 
to share the profits and the losses. Pattison v. Blanch- 
ard, 1 Seld. 186. But where there is an agreement only 
to share in the profits, this sometimes constitutes a 
ee as to third persons. Manhattan “Brass 
anf. Co. v. Sears, 45 N. Y. 797. But where one has 
no interest in the capital, and merely has a share of 
the profits as a measure of compensation for services 
or loans of money to be repaid at all hazards, he is not 
liable as a partner even to third persons. Leggett 
v. Hyde, 58 N. Y. 272, 280; Smith v. Bodine, MS., May, 
1878; Vanderburgh v. Hull, 20 Wend. 70; Burckle v. 
Eckhardt, 1 Den. 337; 3 Comst. 132; Fitch v. Hall, 25 
Barb. 13; Lamb v. Grover, 47 id. 317; 1 Smith’s L. 
Cas. (5th Am. ed.) 292. So, where one loaned money to 
a firm engaged in the manufacture of wagons, and the 
wagons were to be transferred to him as_ security 
therefor, and he was in consideration thereof to have 
interest at the rate of five and a quarter per cent, and 
one-fourth of the net profits of the sales of the wag- 
ons; held, that this did not constitute him a partner as 
to third persons, nor jointly liable with the firm to 
such persous. Parker v. Canfield, 37 Conn. 250, dis- 
tinguished. Also, held, that the agreement was not 
necessarily usurious, because the profits and the inter- 
est might not amount to seven per cent. But if it was 
usurious, thenthe arrangement must have been aloan, 
and the plaintiff could not avail himself of the usury 
to recover in this action. Judgment affirmed. Rich- 
ardson v. Hewitt. Opinion by Miller, J. 
[Decided Jan. 21, 1879.] 


PRACTICE —NEW TRIAL—REVERSAL ON FACTS — 


REVERSAL ON LAW.— This court cannot look 
to the opinion to see on what ground a 
reversal was put; it must appear in the body of the 
order, and unless it is there stated to have been on 
questions of fact, it must be presumed to have been 
on questions of law. Where the plaintiff, to evade a 
plea of usury, testified that he took the amount re- 
served as an agreed compensation for his sacrifice, ex- 
pense and trouble in raising the money to make the 
loan, and there was some evidence that he was sub- 
jected to some sacrifices, expenses and trouble in 
raising the money; and the trial judge, before 
whom all the circumstances appeared, found that 
the compensation was reasonable and not evasive 
of the law, and that there was no usurious intent, 
held, that his finding could not be disturbed, it 
not being disputed that the finding of fact justified 
the conclusions of law. Thurston v. Cornell, 38 N. 
Y. 281; Andrews v. Pond, 13 Peters, 76. Order of 
Genera: Term reversed and that of Special Term af- 
firmed. Von Tassel vy. Wood. Opinion per Curiam. 
[Decided Feb. 18, 1879.] 


PRACTICE—PUBLICATION OF SUMMONS.— On an or- 


der under section 638 of the new Code, requiring that 
service of the summons, by publication, must be com- 
menced within thirty days after the warrant of at- 
tachment has been granted, the publication was so 
commenced in only one of the two newspapers desig- 
nated, the other, although a copy ofthe summons was 
on the same day delivered to its publisher for publica- 
tion, not issuing any edition until after the expiration 
of the thirty days. Held, not a compliance with the 
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statute. Order affirmed. Taylor v. Troncoso. Per 
Church, C. J., and Folger, Andrews and Hand, JJ., 
without opinion. Miller, J., dissenting in a written 
opinion, and Rapallo and Earl, JJ., concurring with 
him. 

PRINCIPAL AND AGENT — INDIVIDUAL LIABILITY OF 
AGENT EXCEEDING HIS AUTHORITY — PUBLIC COMMIS- 
SIONERS.— The defendants, by chapter 720, Laws of 


1869, were made commissioners of a town to lay out, 
widen, and construct a highway ; the act provided that 
all the work should be done by contract, and how the 
money should be raised, limiting the amount to be 
raised; the plaintiffs, under a contract, furnished the 
defendants materials and performed labor in said un- 
dertaking, at an agreed sum; this the defendants de- 
clined to pay for the reason that they had exhausted 
the fund raised by them and to which they were 
limited; this action was brought to render them indi- 
vidually liable for the amount. Held, that as they had 
it in their power to ascertain the amount necessary, 
before entering on the work, and were limited to a 
certain amount, they were individually liable. It is 
their fault if they enter into contracts when they have 
no money, or for sums which the fund in their dis- 
osal will not cover. Horsley v. Bell, Amb. 770; Cul- 
en v. Queensbury, 1 Brown’s Ch. C. 101; Eaton v. Bell, 
5 B. & Ald. 34. Agents are responsible personally when 
there is no other person who can be made legally lia- 
ble as a principal, upon the ground that he who con- 
tracts in his own name as agent of a person for whom 
he is incapable of contracting, must be presumed to 
intend to bind himself, and also because the party con- 
tracted with would otherwise be without remedy. 
Sumner v. Williams, 8 Mass. 162, 209; Appleton v. 
Binks, 5 East, 148; Dusinbury v. Ellis, 3 Johns. Cas. 
70. The provision in the contract that it is made by 
them ‘not as individuals, but as a body corporate, 
commissioners,”’ etc., does not alter the case, the con- 
tract being signed by them as individuals, the principal 
being a town, incapable of contracting in such a mat- 
ter, and the power to contract being given to the de- 
fendants and not to the town. The appointment of 
the commissioners being by the Legislature, they are 
not the agents or officers of the town. Maxmilian’s 
Case, 62 N. Y. 160. Having exceeded their authority, 
they bound themselves. ‘The statute protects them 
only as they act according to it. Parrott v. Eyre, 10 
Bing. 283. Whatever authority the signer of a deed 
or contract may have to bind another, if he does not 
sign as agent or attorney, he binds himself and no 
other. It is not sufficient to relieve him, that he de- 
scribes himself in the deed or contract as acting for 
another. Stackpole v. Arnold, 11 Mass. 27; Fowler v. 
Shearer, 7 id. 14. The proper way is to sign the name 
of the principal. White v. Cuyler, 6 T. R.176; Wilks 
v. Back, 2 East, 142. In this case there was no princi- 
pal. Defendants had only power to bind the fund. 
This is not the case of a contract for the government. 
Macbeath y. Haldimand, 1T. R. 172; Unwin v. Wolseley, 
id. 674. Nor are defendants relieved by a clause in the 
coutract providing that ‘‘inasmuch as the said com- 
missioners are acting in a public capacity, they shall 
not be held to any individual liability whatever.” 
Higgins v. Livingstone, 4 Dow. 355. In making this 
contract the defendants represented in effect that they 
had the fund to pay with, and are liable individually 
for the misrepresentation. Jenkins v. Hutchinson, 13 
Q. B. 744; 8 Ell. & Bl. 647; Meech v. Smith, 7 Wend. 
315; Feeter v. Heath, 11 id. 477; Palmer v. Stephens, 
1 Denio, 472. They are estopped from urging that the 
are not parties to the contract. Ogden v. ymond, 
22 Conn. 379; Grafton Bk. v. Flanders, 4 N. H. 239. 
Also Adsit v. Brady, 4 Hill, 680; Robinson v. Chamber- 
lain, 34 N. Y. 389. The result being concurred in, 
Judgment affirmed. Opinion 
4 Folger, J. 
(Decided Nov. 12, 1878.] 

STATUTORY CONSTRUCTION —TITLE OF LOCAL ACT — 
FEES OF SHERIFFS AND REFEREES ON JUDICIAL SALES. 
—By Laws of 1869, chap. 569, entitled “ an act in rela- 
tion to the fees of the sheriff of New York, and to the 
fees of referees in sales in partition cases,” it was en- 
acted, §1, that all judicial sales in the city of New 
York, except partition sales and sales where the sheriff 
is a party, should be made by the sheriff; § 2 regu- 
lated the fees and disbursements upon such sales by the 


Paulding v. Cooper. 





sheriff; § 3 provided that where there is no other offi- 
cer to whom a police justice may direct a commitment, 
aud when no such officer is present, a ly my justice 
may direct the same to the sheriff, and fix his fees 
therefor; §4 fixed the fees of referees on partition 
sales, as allowed by section 2, with certain additional 
fees. Held, in Gaskin v. Meek, 42 N. Y. 186, that the 
act was a local act, and the exclusive power of the 
sheriff to make sales, and the power of the police jus- 
tices to make commitments, not being referred to in 
the title, it was in conflict with section 16 of article 3 
of the Constitution, providing that no private or local 
bill shall embrace more than one subject, which shall 
be expressed in the title. Now, held, that that decision 
did not repeal the act, and that chapter 192 of Laws of 
1874 having repealed section 3, and amended section 1, 
by providing that such sales may be made by the sher- 
if or a referee, but when asale is made by a referee 
no greater fees shall be charged than provided in sec- 
tion 2, the two acts must be read together. Also, held, 
that as to section 4 the act was not local, but applied 
to all parts of the State, and was therefore public, and 
notin conflict with the Constitution. People v. Mc- 
Cann, 16 N. Y. 58; Williams v. People, 24 id. 405; 
People vy. Supervisors of Chautauqua, 43 id. 10. 
Under section 4areferee is entitled to the commis- 
sions there provided and to the fees mentioned in sec- 
tion 2. Order affirmed. Richards v.Richards. Opin- 
ion by Earl, J. 

(Decided Feb. 11, 1879.] 


TOWN BONDING—PROC EEDINGS—PETITION—JURIS- 
piction.—Action to annul the adjudication of the 


county judge of Essex county, appointing the indi- 
videal Getemtente commissioners to subscribe for stock 
of the defendant railroad and issue bonds of the plain- 
tiff therefor, and for aninjunction against such acts. 
The application to the judge was made under chapter 
907 of Laws of 1869, and chapter 507 of Laws of 1871, 
by which it is required toset forth that the petitioners 
constitute a majority of the tax payers of the town, 
appearing upon the last preceding assessment roll, not 
including those taxed for dogs or highway tax alone. 
The petition commenced with an averment that the 
petitioners are a majority of the tax payers of the 
town, and this is followed by an averment in a sep- 
arate sentence and paragraph, that their names appear 
upon the last preceding assessment roll of the town, 
and that they are on such assessment roll taxed or as- 
sessed for or represent a majority of the taxable prop- 
erty of said town on said list, “‘not including those 
taxed for dogs or highway taxes only.’’ Held, that 
this is not an averment that the petitioners are a ma- 
jority of the tax payers excluding those taxed for 
dogs or highways only, but is simply an averment that 
a majority of the taxable property of the town, not 
including taxes for dogs and highways, is represented 
by the petitioners. The petition may be true although 
the signers are less than a majority, excluding the un- 
qualified. This is a fatal defect. The judge got no 
urisdiction. People ex rel. Green v. Smith, 55 N. Y. 
35. The defect was not cured by the annexation of a 
copy of the assessment roll, from which it appeared 
that no persons were assessed for dogs or highways 
ouly, because it was not in any way referred to in the 
petition, nor in any other manner identified. Town- 
bonding statutes must be strictly pursued. People v. 
Smith, 45 N. Y. 773; People v. Hulbert, 46 id. 110; Peo- 
le v. Knowles, 47 id. 415; People v. Spencer, 55 id. 1; 
People v. Smith, id. 135. Whether the facts bring the 
ease within Falconer v. Buffalo & Jamestown R. R. 
Co., 69 N. Y. 491, quere. Judgment affirmed. Town 
of Williamsborough and Town of Essex v. N. Y. & 
anada R. R. Co. and ors. Opinion by Andrews, J. 
Church, ©. J., and Folger, J., concur in result ; Rapallo, 
J., absent. 
[Decided Feb. 11, 1879.] 


———_—_~——————— 
UNITED STATES SUPREME COURT 
ABSTRACT. 
ASSIGNMENT FOR BENEFIT OF CREDITORS— VALID- 
ITY OF, AT COMMON LAW.—S., in good faith, assigned 


his property for the equal benefit of his creditors, on 
March 13, 1874, and the assignee took possession. The 


next day R., the appellant, obtained a judgment 
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against him under which execution was levied with 
notice of the assignment on the said property. 
A petition that S. be declared a bankrupt, because (1) he 
had suspended payment of commercial paper, and (2) 
because he made the said assignment with intent to 
hinder, delay, and defraud creditors, was filed. S. 
consented to the adjudication, and he was adjudgeda 
bankrupt, the order reciting that in consideration of 
S.’s consent and of proofs in the cause it was found 
that the facts set forth in the petition were true. 
The appellee was appointed assignee, and brought this 
suit in equity to have determined what rights R. had 
in the property of the bankrupt under the execution 
and levy. At the date of the assignment by 8. there 
was no statute in Minnesota relating to assignments 
by debtors for the benefit of creditors. The court 
below held that the rights of the assignee in bank - 
ruptcy were superior to those of R. under the levy. 
Held, correct. (1) The assignment of S. could not, 
upon common-law principles, be impeached simply 
because it had the effect to prevent appellant, by 
means of the execution levy, from securing priority 
over all other creditors. The dektor had an undoubted 
right at common-law to divide his whole estate to the 
satisfaction of the claims of creditors. ‘‘ Assignments 
of property for such purposes, not made with the in- 
tent to hinder, delay, or defraud creditors, were up- 
held at common-law, even where certain creditors 
were preferred in the distribution of the debtor's ef- 
fects. Nor, according to the doctrine of the common 
law, could the validity of the assignment be assailed, 
simply because its effect was to prevent appellant by 
judgment and execution from obtaining a priority and 
preference over other creditors. An assignment which 
had the effect to delay a creditorin the enforcement of 
his demand by the ordinary process of law was not, for 
that reason alone, fraudulent and void. If not made 
with the intent to hinder, delay, or defraud creditors, it 
was sustained at common law. Such an intent was often 
conclusively presumed, if the assignment contained 
provisions inconsistent with good faith or so unrea- 
sonable and unusual in their character as to justify the 
conclusion that it was, in the language of Lord Mans- 
field in Cadogan v. Kennett, Cowp. 432, 434, a mere 
“trick or contrivance to defeat creditors.’’ Pick- 
stock v. Lyster, 3 M. & S. 371; Mayer v. Hellman, 91 
U.S. 500. (2) That appellant was not entitled to 
preference under the bankrupt law and the adjudica 

tion of bankruptcy against 8. Although such adjudi 

cation was made upon the ground, in part, that the 
assignment of S. was made with intent to hinder, 
delay, or defraud creditors, yet if there had been no 
bankrupt law in force the appellant, as above stated, 
would have acquired by her levy no priority over 
other creditors, as the property had previously passed 
to the assignee in trust for the benefit of all the cred- 
itors, and was not, therefore, subject to levy as the 
property of the debtor; and since by the levy ap- 
pellant acquired no priority, the subsequent pro- 
ceedings in bankruptcy could not have a retroactive 
effect and give such preference. ‘‘Even if it were 
conceded that the assignment was an act of bank- 
ruptcy, upon the ground that it was made with the in- 
tent to prevent the property from coming to the 
assignee in bankruptcy, and from being distributed 
under the bankrupt act, it was not invalid except with 
reference to proceedings under the bankrupt statute, 
to beinstituted by the bankrupt, or by some creditor, 
for the purpose of bringing the bankrupt’s effects into 
the bankruptcy court. Everett v. Stone, 3 Story, 
446; Dodge v. Sheldon, 6 Hill, 9; Leaman v. Stough- 
ton, 3 Barb Ch. 348; 15 National Bankruptcy 
Register, 228. Appeal from the Circuit Court of the 
United States for the District of Minnesota. Reed, 
cope, v. McIntyre, assignee. Opinion by Har- 
lan, J. 


MANDAMUS—TO A COURT TO SET ASIDE INJUNC- 
TION.— A marshal was directed by the bankruptcy 
court, in a proceeding in bankruptcy, to seize certain 
goods alleged to have been disposed of by the bank- 
rupt in fraud of the bankrupt law, and did so seize 
them. Thereupon S., the claimant of said goods, 
brought an action against the marshal and some of the 
creditors of the bankrupt in a State court to recover 
the value of the goods. The assignee of said bank- 


rnpt, the marshal, and the said creditors thereupon 
filed a bill in the United States Circuit Court praying 





that the pretended sale and transfer of the said goods 
by the bankrupt to 8. might be set aside and declared 
void and in violation of the bankrupt act, and that the 
title of the said assignee in bankruptcy might be qui- 
eted and declared perfect, and that 8. and his attor- 
neys be enjoined from prosecuting the suit in the 
State court. A preliminary injunction was granted so 
restraining 8. and his attorneys. S. now asks for an 
order on the judge to show cause here why a man- 
damus should not issue commanding and enjoining 
him to vacate and set aside such injunction. Held, 
that the order could not be granted. Mandamus can- 
not be used to perform the office of an appeal or writ 
of error. Ew parte Loring, 34 U. 8. 418; Ex parte 
Flippin, id. 350. The Circuit Court had jurisdiction 
of the action and of the parties for the purpose of 
trying the title of the assignee to the goods. Thein- 
junction was granted in the course of the administra- 
tion of the cause. Injunctions may be granted by 
the courts of the United States to stay proceedings in 
the courts of a State, ‘in cases where such injunc- 
tion may be authorized by any law relating to pro- 
ceedings in bankruptcy.’’ Rev. Stat., § 720. When 
the application was made for the allowance of the in- 
junction, it became the duty of the court to determine 
whether the case was one in which that power could 
be exercised. The question arose in the regular pro- 
gress of the cause, and if decided wrong, an error was 
committed which, like other errors, may be corrected 
on appeal after final decree below. The case is entirely 
different from what it would have beenif the only ob- 
ject of the suit had been to enjoin 8S. from proceeding 
inthe Statecourt. There the question would have been 
as to the jurisdiction of the Circuit Court over the cause. 
But here is clearly jurisdiction of the cause. The as- 
signee in bankruptcy had the undoubted right tosue 8. 
in the Circuit Court to settle the title to the goods or 
the fund arising fromtheirsale. Theinjunction was a 
mere incident to the principal relief he asked. Even 
if not granted, the suit could go on. Ex parte Schwab. 
Opinion by Waite, C. J. 


ACTIONS AGAINST THE UNITZD STATES—ESTOPPEL.— 


The United States filed a bill to quiet the title to cer- 
tain lots in its possession in San Francisco; the defend- 
ant set up, by way of estoppel, certain judgments in 
ejectment rendered by the State courts at the suit of 
his grantor against certain officers of the government 
who, as its agents, had possession of the lots; in those 
actions the District Attorney, and additional counsel 
employed by the Secretary of the Treasury, appeared 
for the defendants, and the title was contested on the 
trial. Held, that these facts constituted no estoppel 
against the government, although in California a judg- 
ment in ejectment is, in ordinary cases, an estoppel 
both against the tenant in possession and against the 
landlord who has notice of the suit. The United States 
cannot be estopped by proceedings against its tenants 
or agents, and cannot be sued without its consent, and 
such consent can only be given by act of Congress. 
No State can pass a law making the United States 
suable in its courts. Without an act of Congress, no 
direct proceedings will lie at the suit of an individual 
against the United States or its property; and no offi- 
cer of the government can waive its privilege in this 
respect, nor lawfully consent that such a suit may be 
prosecuted so as to bind the government. The govern- 
ment can only hold possession of its property by means 
of its officers or agents; and to allow them to be dis- 
possessed by suit would enable parties always to com- 
pel the government to come into court and litigate its 
rights. Therefore, when it becomes apparent by the 
pleadings or the proofs that the possession assailed is 
the possession of the government by its agents, the 
jurisdiction of the court ought to cease, and its pro- 
ceedings cannot be set up as an estoppel against the 
government. The cases in which the property of the 
government may be subjected to claims against it are 
those in which the property is in juridical possession 
by the act of the government itself, or has become so 
without violating its possession, and it seeks the aid of 
the court to establish or reclaim its rights therein. In 
such cases it is equitable that the prior rights of others 
to the same property should be adjudicated and al- 
lowed. The cases of the Siren and The Davis, 7th and 
10th Wall., cited and approved. Carr vy. The United 
States. Opinion by Bradley, J. 
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MICHIGAN SUPREME COURT ABSTRACT. 


JANUARY TERM, 1879. 


ASSESSMENTS FOR BETTEKMENTS— RECOVERY OF 
MONEY PAID ON— VOLUNTARY PAYMENT — INVALID 
ASSESSMENTS. — Assumpsit for money alleged to have 


been illegally claimed and collected as a_ special 
tax for a street improvement in the city. Plaintiff 
recovered. Held, (1) that the fact that a large 
amount of the money was paid some time after 
the warrant for its collection had run out, did not 
render the Sn a voluntary one, if the tax 
was demanded and paid under protest, under color of 
process in the marshal’s hands, which he held out as in 
force, and as about to be executed in case of non-pay- 
ment. (2) That the city is liable, though the fund is 
not for city use, if the money was illegally exacted 
under color of city authority, and paid by the marshal 
to, and received by the city. Joyner v. Third Sch. 
Dist. in Egremont, 3 Cush. 567. (3) That the assess- 
ment roll was invalid, like that in Warren v. Grand 
Haven, 30 Mich. 124. The proceeding necessarily in- 
volved a just allowance for benefits or advantages from 
the improvement to each one assessed; but the roll 
contained no return or certificate by the commission- 
ers, or any paper making known the manner in which 
they acted. The promissory oath taken at the begin- 
ning is not enough. The city and all parties in interest 
are entitled to be informed after the event as to what 
has been done. (4) That interest at seven per cent was 
properly allowed to plaintiff. City of Grand Rapids v. 
Blakely. Opinion by Graves, J. 


CORPORATION — OFFICERS — PROOF OF APPOINTMENT 
— ENTRY IN BOOKS.— In an action for a balance claimed 


to be due the plaintiff for services as superintendent of 
the defendant corporation, the plaintiff testified that he 
was employed as company superintendent, at a salary 
of $125 per month, and continued in such service 
under a resolution of the board of directors. His 
counsel then offered an entry of a resolution in the 
book of the secretary of the company, to the effect 
that he “be appointed for the term of two years, pro- 
vided he gives satisfaction, at a salary of $1,500 per 
annum.” Held, that this entry was properly admitted. 
The corporation was competent to employ a superin- 
tendent, the entry was in its proper record book; and 
hence prima facie was an authentic act and record of 
regular proceedings by the board of directors. The 
company then showed by the one who presided at the 
directors’ meeting that a contract was in fact made 
between the parties at that time, and that the whole 
of it was not in the resolution, but the court ruled out 
all oral testimony as to what was not so embraced. 
Held, (1) error. To exclude oral evidence of a contract 
it must be first settled that there is asubsisting written 
one. 1 Starkie on Ev. 731. (2) That the resolution of 
appointment was not, prima facie, a contract, but 
might have been withdrawn or altered before accept- 
ance. This was one of those mixed transactions, 
where part is in writing and part not, and oral testi- 
mony of what lies in such proof is not excluded. 
Wharton on Ev., § 1016. (3) That the question, “did 
plaintiff give satisfaction to the company as its super- 
intendent while he was so employed?’ was too general. 
(4) Mere internal discussions in the board of directors 
for the sole purpose of collecting the sense of the body 
and bringing it to an individualand corporate determi- 
nation, are not evidence to fix the terms of agreement 
with the superintendent. Peek v. Detroit Novelty 
Works, 29 Mich. 313. Kalamazoo Novelty Works v. 
Macalister. Opinion by Graves, J 


a 
INSURANCE LAW. 


CONFLICT OF LAWS— LAW OF PLACE OF CONTRACT. — 


A New Jersey company issued a policy upon the life of 
a resident of Massachusetts, the premiums and loss to 
be paid at its office in New Jersey. Held, that the 
contract was to be governed by the laws of New Jersey. 
Saviguy, Guthrie’s ed., 175; Ha parte Heidelback, 2 
Lowell, 5382; Whart. on Confl. of Laws, § 426; id., § 406; 








Hyde v. Goodnow, 3 N. Y. 266; Backman v. Jenks, 55 
Barb. 468; Ruse v. Mut. Benefit Life Ins. Co.,23 N. Y. 
616. U.S. Circuit Ct., Mass. Desmazes v. Mut. Bene- 
fit Life Ins. Co. Opinion by Clifford, J. 


MISREPRESENTATIONS AS TO TITLE. —R., who was 


with his wife in possession of a house granted to him 
and his wife by the same deed, obtained insurance on 
his furniture and other chattels, and on the dwelling, 
describing it as “his frame building, occupied by as- 
sured for residence and hotel,” etc. In the written 
application for the policy he averred that there was no 
incumbrance (when in fact there was a mortgage for 
$300), and that his title was absolute. The policy de- 
clared the application to be a warranty, and was to be 
avoided for any omission to make known a material 
fact. Held, that it was error to allow a recovery for 
an undivided half interest in the house of one-half of 
the insurance money, and to leave the materiality of 
the false statements to the jury. The misrepresenta- 
tion of the title (R. had no absolutely inheritable in- 
terest at all) and the concealment of the incumbrance 
were both material. There was no waiver, and the 
policy was avoided. Judgment reversed. Mich. Sup. 
Ct., January, 1879. tna Ins. Co. v. Resh. Opinion 
by Campbell, C. J. 


PREMIUM NOTE—CONTINUING INSURANCE. — The 


plaintiff effected insurance for five years, paying $1.50 
in cash and giving a note stipulating for the payment 
of a like sum at the end of the first year, and a like 
sum at the end of the second year, etc. The policy 
provided that in case the insured should fail to pay the 
installments mentioned in the note within thirty days 
after the same became due, the policy should be void 
during the time of default, but should revive upon 
payment of the amount due. Held, that the contract 
was an absolute insurance for only one year, with the 
right of the insured to keep it in force from year to 
year upon payment of the installments; and that 
the payment of the installments was optional with the 
insured. The company had no other remedy in case 
of default than the temporary avoidance of the polic 
(Clark v. Babcock. 23 Mich. 167; Friedland v. McNeil. 
33 id. 43), and could not, therefore, recoverin an action 
ou the note. Mich. Sup. Ct. Vost v. American Ins. 
Co. Opinion by Marston, J. 


——EE 


CRIMINAL LAW. 


ENTICING AWAY FOR PURPOSES OF PROSTITUTION. 
A statute provided that ‘‘ Whoever entices or takes 
away any unmarried female of a chaste life and con- 
versation from the parents’ home, or wherever she 
may be found, for the purpose of prostitution or con- 
cubinage, and whoever aids and assists in such abduc- 
tion for such purpose, shall be imprisoned in the pen- 
itentiary not less than one nor more than ten years.” 
Held, that to constitute an offense under the statute 
it is not necessary that she be taken to a great distance, 
nor be kept permanently away, but the crime is com- 
mitted if she is taken away a sufficient distance and 
kept away a sufficient time to accomplish the purpose 
of prostitution. Bishop’s Stat. Crimes, 637; Regina 
v. Baillie, 8 Cox’s C. C. 238; Regina v. Timmins, id. 
401. It is sufficient, that a girl living with her parents 
is induced by persuasion or enticements to go to some 
convenient place away from her father’s home, but in 
the immediate neighborhood for the purpose of pros- 
titution, when she is gone only for an hour or two ata 
time, she continuing all the while to dwell with the 
parents as usual. Illinois Sup. Ct., Jan., 1879. Slocum 
v. The People. Opinion by Baker, J. 


LARCENY — PRESUMPTION OF GUILT’ FROM POSSES- 
SION OF GoopDs.—Conviction of larceny from a railroad 
car. The larceny was on Sept. 14, 1877, and the chief 
evidence connecting defendant with the larceny was 
several articles being found in January, 1878, on prem- 
ises occupied by him, some of them in his bed. Search 
was made without success the day before, but on 
going again they were discovered in the bed. J. G., 
who occupied another part of the same house, and 
who had previously pleaded guilty to the same larceny, 
testified that he put the articles where they were 
found after the first search was made, and that re- 
spondent had nothing to do with them. Held, that 
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the judge erred in not instructing the jury as re- 
quested, that the fact of possession of stolen property, 
standing alone and unconnected with any other cir- 
cumstance, affords but slight presumption of guilt. 
Possession of stolen property, if immediately subse- 
quent to the larceny, may sometimes be almost con- 
clusive of guilt. Walker v. People, 38 Mich. But the 
presumption weakens with the time that has elapsed, 
and may scarcely arise at all if others besides the ac- 
cused have had equal access with himself to the place 
of discovery. Sup. Ct., Michigan, Jan., 1879. Gablich 
vy. People. Opinion by Cooley, J. 


VARIANCE — IDENTIFICATION OF DEFENDANT'S 
NAME.—The indictment under which the defendant 
was convicted charged him with murdering Robert 
Kain. There was no evidence in the record that the 
party killed was named ‘Robert Kain.” He was 
called by the witnesses ‘‘ Kain,” only, without giving 
any Christian name. Held, that evidence would not 
support aconviction. The case is undistinguishable in 
principle from Davis v. The People, 19 Ill. 74, where it 
was held that such variance between the averment in 
the indictment and the evidence is fatal. In Shep- 
herd vy. The People, 72 Ill. 480, there was evidence de- 
scribing the deceased by his vocation, that of barber, 
which unmistakably identified his name with that 
averred in the indictment. The judgment is reversed 
and the cause remanded. [Illinois Sup. Ct. Penrod 
v. The People. 


VERDICT ON PARTICULAR COUNT— ACQUITTAL ON 
OTHERS, ETC.—A verdict, finding the defendants guilty 
on a particular count of the indictment, operates an 
acquittal on the other counts. Sup. Ct., Ala., Dec., 
1878. Walker v. State. Opinion by Stone, J. 


— Now. PROS. AS TO ONE COUNT—TWICE IN 
JEOPARDY.—An entry of nolle pros. as to one of sev- 
eral counts of an indictment, before the defendant is 
put in jeopardy by the impanelling and swearing of 
the jury for his trial, does not affect his acquittal on 
the count, but merely destroys that count, leaving the 
indictment to stand as though the count had never 
been init. Ib. 


—— JOINT INDICTMENT.— Several persons were 
jointly indicted in an indictment containing two 
counts; the first charging arson in the first degree, 
and the other in the second degree. When the case 
was called for trial four of the defendants appeared, 
and by Jeave of court the ‘State entered a nolle pros. 
as to the first count of the indictment,’’ and the de- 
fendants present pleaded guilty to the remaining 
count, and were sentenced accordingly. At another 
term, the remaining defendant went to trial on the 
indictment, on plea of not guilty, and the jury re- 
turned a verdict of guilty as charged in the first count. 
Held, the entry of the nolle pros. put an end to the 
first count as to all the defendants, leaving the indict- 
ment as though it had originally contained only the 
second count; and having been in jeopardy as to the 
second count, the defendants could not again be tried 
for that offense; but the first count having been put 
out of the indictment, there was nothing in it to au- 
thorize a verdict of guilty on that count, and though 
the jury found a verdict of guilty of that offense, the 
defendants were never in jeopardy under that charge, 
and could be again indicted and tried for arson in the 
first degree. Ib. 


> 


FINANCIAL‘LAW. 


COLLATERAL SECURITY — RIGHT OF HOLDER.— Inan 


action by the holder against the maker of a promis- 
sory note, evidence that the note was given by the 
payee to the plaintiff as collateral security for the pay- 
ment of a loan, which loan was subsequently repaid, is 
not sufficient to defeat the plaintiff's right of recovery 
against the maker, unless the defendant has a valid 
defense to an action by the payee. The plaintiff hav- 
ing obtained the notes in good faith, he might main- 
tain an action on them in his own name, although the 
right of property therein had again passed to the 
payee. hether the plaintiff sued for himself or as 
trustee for the payee, constituted no defense for the 
maker, unless be was thereby deprived of some equit- 





able defense which he may have had as against the 
payee. 2 Pars. on Notes and Bills, 437; Whiteford v. 
Burckmyer, 1 Gill, 127; Mauran v. Lamb, 7 Cowen, 174; 
Dean v. Hewit, 7 Wend. 257; Brown v. Clark, 2 Har- 
ris, 469; Pearce v. Austin, 4 Whart. 489; Holmes v. 
Paul, 6 Am. Law Reg. 482; Ballantine v. McGeagh, 4 
Brewst. 95; Way v. Richardson, 3 Gray, 412. (Penn. 
=. Ct., Jan., 1879.) Logan v. Cassel. Opinion by 
ercur, J. 


DIRECTOR — HOW FAR BANK BOUND BY KNOWLEDGE 
or.— A bank discounting a note before its maturity is 


not chargeable with the knowledge of illegality or 
want of consideration acquired by one of its directors 
in other than his official capacity — such director not 
having acted with the board in making the discount. A 
director offering a note of which he is owner to the 
bank of which he isa director, for discount, is regarded 
in the transaction as a stranger, and the bank is not 
chargeable with the knowledge of such director of an 
infirmity or defect in the consideration of the note. 
P. was a member of the firm of M. & J.8. P., and 
also a.director of the bank of H. He obtained at the 
bank the discount of a note belonging to the firm, 
which had been got of the maker by fraud. He had 
notice, as a member of the firm, of the fraud before 
the note was offered for discount, but did not com- 
municate his knowledge to any of the officers of the 
bank. Held, that the knowledge of P. was not con- 
structively notice to the bank. The directors of a 
corporation are not individually its agents for the 
transaction of its ordinary business, which is usuall 
delegated to its executive officers, such as the presi- 
dent or cashier. Directors are possessed of extensive 
powers, even to the extent of absolute control over 
the management of its affairs, but these powers reside 
in them as a board; and when acting as a board they 
are collectively the representatives of the corporation. 
Notice to directors when assembled as a board, would 
undoubtedly be notice to the corporation. But in this 
case P.’s knowledge of the infirmity in the note was 
acquired when he was acting in his private capacity, 
and it was not proposed to show that he was present 
when the note was discounted. Asa member of the 
firm and a director of the bank, P. was in the same po- 
sition as acommon director of two companies. Speak- 
ing on this subject, Mellish, L. J., says: ‘I cannot 
think that, because he was a common director to the 
two companies, we are on that account to say that the 
one company has necessarily notice of every thing that 
is within the knowledge of the common director, and 
which knowledge he has acquired as a director of the 
other company. It appears to me that a director is 
simply a person appointed to act as one of a board, 
with power to bind the company when acting asa 
board, but having otherwise no power to bind them.” 
And James, L. J., characterizes the proposition that 
where a director of a bank is asking a loan for himself, 
it should be imputed to the banking compan that 
they have knowledge of his own private affairs, as 
most unreasonable. Re Marseilles Railway Co., L. R., 
7 Ch. App. 161. The cases to the same effect are col- 
lected and commented on in the text and notes of Mr. 
Green’s edition of Brice’s Ultra Vires, page 424 et seq. 
(New Jersey Sup. Ct., 11 Vroom, 435.) First Nat. Ban 
v. Christopher. Opinion by Depue, J. 


INDORSEMENT AFTER MATURITY.—One who indorses 


a past due note at the request of the maker, pursuant 
to a contract with the payee for further indulgence, is 
liable as guarantor. Irish v. Cutter, 31 Me. ; Ten- 
ney v. Prince, 4 Pick. 385; Beckwith v. Angell, 6 Conn. 
315; Camden v. McKoy, 3 Scam. 487; Oakley v. Boor- 
man, 21 Wend. 588; Greenough v. Smead, 3 Ohio St. 
415; Sto. on Prom. Notes, §§ 133, 477; 1 Dan. Neg. Instr. 
715; Rey v. Simpson, 22 How. (U. 8.) 341, (Tenn. Sup. 
Ct., Dec., 1878.) Rivers v. Thomas. pinion by 
Cooper, J. 
——__>—_—_————— 


PARTNERSHIP LAW. 
ACTION BETWEEN PARTNERS— AGREEMENT BY ONE 
PARTNER TO PAY ADVANCES.—Where one partner ex- 


pressly promises to pay another partner his share of 
advances made by the latter on account of the part- 
nership business, the amount of such share thereby be- 
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comes the debt of the partner who has thus agreed to 
y the same, and an action will lie therefor without 
issolution or adjustment of partnership accounts. 
Sprout v. Crowley, 30 Wis. 187. Wisconsin Sup. Ct., 
January, 1879. Ganger v. Pantz. Opinion by Lyon, J. 


DISCHARGE OF DEBT BY ONE PARTNER.—An action 


at law cannot be maintained by copartners to recover 
a debt which has been discharged by one of them, and 
paid by a set-off of his separate debt with his assent, 
when the defendant acted in good faith Homer v. 
Wood, 11 Cush. 62; Williams v. Brimhall, 13 Gray, 462; 
Tay v. Ladd, 15 id. 296; Greeley v. Wyeth, 10 N. H. 15. 
New Hampshire Sup. Ct. Chase v, Bean. Opinion 
by Doe, C. J. 

LOAN TO ONE PARTNER—RIGHT OF SURETY AGAINST 
FIRM.—Where a partner borrows money on the credit 
of his individual note, which is signed also by asurety, 
such borrowing does not create a partnership debt, 
though the money be applied to partnership purposes; 
and the principal of such surety is the Sadivehenl past: 
ner, with whom he joins in the execution of the note, 
and not the partners generally, and if payment of the 
note be enforced against such surety he does not 
thereby acquire a right of action against all the part- 
ners. Jacques v. Marquand, 6 Cow. 497; Bevan v. 
Lewis, 2 Eng. Ch. 376; Willis v. Hill, 2 Dev. & Batt. 
231; National Bank v. Thomas, 47 N. Y.15. Ohio Sup. 
Ct. Com., 32 Ohio St. Peterson v. Roach. Opinion 
by Scott, J. 


INDORSEMENT — BY ONE MEMBER FOR HIS OWN BEN- 
EFIT — EVIDENCE. — Hannaford, Tristem & Webber, as 


copartners, doing business under the firm name of 
Tristem & Webber, were sued on an indorsement made 
in the copartnership name upon a note purporting to 
be given by Reynolds & Prince, another copartnership. 
The evidence showed that the note was given by the 
firm last named to obtain a release from execution 
levy in favor of John Heffron, of certain property lev- 
ied upon as belonging to Prince, and that Webber in- 
dorsed it in the firm name of Tristem & Webber. 
There was no showing that Hannaford ever consented 
to this indorsement, or that Tristem & Webber ever 
received or were to receive any benefit from the trans- 
action. Held, (1) that presumably the indorsement 
was purely for accommodation, and a partner not 
assenting is not bound by it. Livingston v. Roosevelt, 
4 Johns. 251; Laverty v. Burr, 1 Wend. 529; King v. 
Faber, 22 Penn. St. 21. Heffron, of course, is not a 
bona fide holder. (2) That Webber’s statements at the 
time of indorsement as to his reasons for so indorsing, 
and his explanation at that time of the transaction, 
were woory excluded. <A partner cannot by his 
mere admission or declaration bring a transaction 
within the scope of the business when the facts in 
proof show it to have no connection. His declaration 
as to Hannaford would have been mere hearsay. Mich. 
Sup. Ct., Jan., 1879. Heffron v. Hannaford. Opinion 
by Cooley, J. 


RECENT ENGLISH DECISIONS. 


INFANCY — PROMISE OF MARRIAGE: RATIFICATION. 
—The Infants Relief Act, 1874 (37 and 38 Vict., c. 62) 
sec. 2, providing that ‘‘no action shall be brought 
whereby to chargeany personupon * * * any rat- 
ification made after full age of any promise or con- 
tract made during infancy * * * ” applies to 
promise of marriage. The defendant, during his in- 
fancy, promised to marry the plaintiff, and after com- 
ing of age, recognized without expressly repeating the 

romise, and eventually broke it. The plaintiff sued 

im for the breach, and was nonsuited. Held, that 
the nonsuit was right; for, assuming that there was a 
ratification of the promise subsequent to his major- 
ity, the right of action upon such ratification was 
taken away by the above section, and there was no 
evidence of any fresh promise made after the defend- 
ant came of age. Coxhead v. Mullis, L. R.,3C. P. D. 


MARINE INSURANCE— CONSTRUCTIVE TOTAL LOSS: 
ABANDONMENT, NOTICE OF: SHIP, SALE OF. — 
Where the assured receives full and reliable informa- 








tion that the subject-matter of the insurauce is in 
imminent danger of becoming a total loss, he is bound, 
in order to enable him to recover as for a constructive 
total loss, immediately to give notice of abandonment 
to the underwriter, and his omission to do so will not 
be excused because afterward the subject-matter of 
the insurance ie sold. Kaltenbach vy. Mack- 
enzie, L. R., 3 C. 


. D. 467. 


RIGHT TO LIGHT — DISPOSITION BY THE OWNER OF 
TWO TENEMENTS: APPARENT AND CONTINUOUS EASE- 
MENTS: IMPLIED RESERVATION IN ABSOLUTE GRANTS, 


—When the owner of two adjoining tenements makes 
an absolute grant of one of them, a reservation of an 
easement over the tenement granted will not be im- 
plied for the benefit of the tenement retained by the 
grantor, if such easement is not necessary for the en- 
joyment of the tenement retained. The owner of 
two adjoining pieces of land with buildings on them 
conveyed one of the pieces to the plaintiff's predeces- 
sor in title in fee without any reservation, and subse- 
quently conveyed ihe other piece and a workshop on 
it to the defendant in fee. he workshop had three 
windows, which looked out on the land conveyed to 
the plaintiff's predecessor in title, but which were 
not ancient lights or necessary for the enjoyment of 
the workshop. The plaintiff having put up some 
boardings on her land, so as to obstruct the light com- 
ing to the defendant’s windows, the defendant pulled 
them down, and the plaintiff then brought this action 
against him, alleging that he had committed a trespass 
in knocking down the obstruction, and claiming com- 
pensation and an injunction restraining him from re- 
peating the trespass. Held, that the claim must be 
allowed, as the defendant could not prevent the 
plaintiff's obstructing the light coming to the win- 
dows of the workshop, since the plaintiff's land had 
been conveyed to his predecessor in title without any 
express reservation of a right to such light, and no 
reservation of such right would be implied. Ct. Apr. 
Ch’y Div., Nov. 21, 1878. Wheeldon v. Burrows, > 
T. Rep. (N. 8.) 558. 


SHIP AND SHIPPING — CHARTER-PARTY : FOREIGN 
GOVERNMENT REFUSING TO ALLOW SHIP TO LOAD: 
VIS MAJOR: “*DEAD WEIGHT.’’—By a charter-party it 
was agreed that the defendants’ ship, the R., should, 
after loading ‘‘dead weight’? at M., proceed to V.,a 
Spanish port, and there load a cargo of fruit for the 
plaintiff. At the time of entering into the charter- 
party the plaintiff knew that the ‘‘dead weight in- 
tended to be put on board the F#. at M. would consist 
of military stores, and he knew that by the ordinary 
law of Spain a vessel with warlike stores on board 
would not be allowed to load at a Spanish port. Upon 
application being made to the Spanish government to 
relax the prohibition, permission to load was refused. 
The R. arrived at V. with the warlike stores on board, 
but otherwise ready and fit to load the agreed cargo; 
she left immediately on learning that permission to load 
would not be granted. Held, that the plaintiff could 
not sue the defendants for not having the R. ready to 
load, for, through the act of a superior power, the 
parties were unable to perform their respective duties 
under the contract, the plaintiff being unable to load 
the cargo, and the defendants to receive it. Ford v. 
Cotesworth, Law Rep., 4Q. B. 127; in Ex. Ch., 5 Q. B. 
544, followed. Cunningham v. Dunn, L. R.,3C. P. D. 
(C. A.) 443. 


NEW BOOKS AND NEW EDITIONS. 


PROFFATT’S AMERICAN DECISIONS. 


The American Decisions, containing all the cases of general 
value and authority decided in the courts of the several 
States from the earliest issue of the State Reports to the 
year 1869. Compiled and annotated by John Proffatt, LL.B., 
author of “ A Treatise on Jury Trial,” ete. Vol. VII. San 
Francisco: A. L. Bancroft & Company. 1879. Pp. 783. 


E have more than once expressed our very favora- 
ble opinion of this excellent series. The present 
volume keeps up tothe high standard of its predeces- 
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sors. The selections are from Massachusetts Reports, 
volumes 12 to 15; 1 and 2 Connecticut: 12, 13 and 14 
Jobnson’s New York; 1 and 2 Johnson’s Chancery; 1 
Southard’s New Jersey; 1 and 2 Seargeant and Rawle’s 
Pennsylvania; 4 Harris and Johnson’s Maryland; 5 
Mumford’s Virginia; 1 North Carolina Term; 4 Bibb’s 
Kentucky. From these 17 volumes are selected 176 
cases. The decisions which are accompanied by elab- 
orate notes ure the following: Lord v. Dall, 12 Mass. 
115, on the insurable interest of one in the life of an- 
other; Story v. Odin, id. 157, on implied easement in 
light and air; Thurston v. Hancock, id. 220, on lateral 
support of soil; Bradford v. Manly, 13 id. 138, on sale 
by sample; Hanover v. Turner, 14 id. 227, on divorce in 
another State; Arery v. Stewart, 2 Conn. 69, on com- 
putation of time; Merritt v. Clason, 12 Johns. 102, on 
signing memorandum under statute of frauds; Rob- 
erts v. Turner, id. 232, on definition of common car- 
rier; Pain v. Packard, 13 id. 174,on negligence releasing 
a surety; Clute v. Wiggins, 14 id. 175, on the 
liability of innkeepers, a very valuable note; Bene- 
dict v. Lynch, 1 Johns. Ch. 370, on time as the 
essence of the contract; Gardner v. Newburgh, 2 
id. 161, on property in water-courses; Gillespie v. Moore, 
id. 585, on relief against mistakes in deeds; Pike v. 
Thomas, 4 Bibb, 486, on contracts in restraint of trade. 
In addition to these there are a great many slighter 
notes. It is ungenerous, we know, where an editor 
gives so much, to follow Oliver Twist’s example and 
ask for more, but such is the usual effect of generosity, 
and so we cannot help wishing that Mr. Proffatt had 
given us a note on charitable uses, to Bartlett v. King, 
12 Mass. 536, for which he would find Williams v. Wil- 
liams, 8 N. Y. 525, an important case. To own and 
faithfully study this series is a liberal legal education. 


PEARSON’sS DECISIONS. 

Decisions of the Honorable John J. Pearson, Judge of the 
Twelfth Judicial District, composed of the Counties of 
Dauphin and Lebanon. Reported by his Son, William 
Pearson, a Member of the Dauphin County Bar. Volume 
I. 1850-1868. Philadelphia: Rees, Welsh & Co. 1879. 
Pp. 585. 


These are decisions of the Court of Common Pleas 
of Dauphin and Lebanon counties, Pennsylvania. The 
volume embraces a good many practice decisions, and 
many which were affirmed on appeal to the Supreme 
Court and not there reported. We note afew of the 
more interesting decisions: Distribution of money, ete., 
p- 42, where upon dissolution of a firm one partner 
assumes a particular debt, and another pays it, the 
latter is entitled to subrogation to the claim as against 
the former; Commonwealth vy Williams, p. 61, it is ille- 
gal for a barber to shave on Sunday persons who were 
sick on Staturday, even without compensation; In re 
Gowan’s license, p. 83, where a bar-keeper on Sunday 
sold liquor to a minor, without the innkeeper’s knowl- 
edge, the house, however, being open by his consent, 
his license should be revoked; In the Matter of Erb & 
Muatter’s Estate, land purchased with partnership 
funds for partnership purposes, and deeded to the 
partners as tenants in common, is subject to the lien 
of a judgment against one of the partners; Common- 
wealth ex rel. v. Kepner, p. 182, a town council have no 
authority to erect a fire-engine house on any portion 
of a street the soil of which was dedicated for a street; 
King v. Shoemaker, p. 206, a parol assignment in trust 
for the benefit of all the assignor’s creditors is valid, and 
a creditor may maintain an action against the assignee 
accepting the trust; Bergner v. Harrisburgh, p. 291; a 
mayor and common council have no power to bind the 
city for the expenses of a visit of the President of the 
United States on their invitation, distinguishing Rey- 
nelds v. Mayor, 8 Barb. 597, and Ketchum v. Buffalo, 4 





Kern. 356; Commonwealth v. Erie Railway, p. 345, a 
State tax on tonnage passing to or from other States is 
unconstitutional; the same principle in another case, 
p. 379, which was reversed by the State Supreme Court, 
but affirmed by the United States Supreme Court, 15 
Wall. 232; Coleman v. Coleman, p. 470, tenants in com- 
mon of mines are liable to account to each other. The 
volume is full of interest to the student, but of course 
can never become authority except in Pennsylvania. 
The cases are generally short and well considered. The 
book is elegantly printed, has a table of cases reported, 
but not of cases cited, and has only a tolerable index. 


Boynp’s WHEATON’S INTERNATIONAL LAW. 


Elements of International Law. By Henry Wheaton, LL. D., 
Minister of the United States at the Court of Prussia, Cor- 
responding Member of the Academy of Moral and Political 
Sciences in the Institute of France, Honorary Member of 
the Royal Academy of Sciences at Berlin, etc., ete. Eng- 
lish edition, edited with notes, and an Appendix of Statutes 
and Treaties, bringing the work down to the present time. 
By A. C. Boyd, Esq., LL.B. (Camb.), Barrister at Law, of 
the Inner Temple, and Midland Circuit. Author of ‘* The 
Merchent Shipping Laws.’’ London: Stevens & Sons, 
1878. Pp. xx, 738. 


The excuse for the present edition of this great 
classic is, that it ‘“‘has long been out of print,’ as 
the author states in his preface. The London Law 
Times, in a recent review of a new English edition of 
President Woolsey’s work on International Law, makes 
the same statement concerning Wheaton’s work as an- 
notated by Mr. Dana. Whether Mr. Lawrence’s anno- 
tations are out of print in England we have no infor- 
mation, but we ‘‘guess’’ that neither Mr. Lawrence’s 
nor Mr. Dana’s annotations are out of print in this 
country. Mr. Lawrence’s edition was issued in 1863 and 
Mr. Dana’s in 1866. So far as our market is concerned 
we suspect that there was no necessity and that there 
will be little demand for this edition. Even if the 
work were out of print, we do not deem the editor’s 
reputation nor the merits of his work sufficient par- 
ticularly to commend his venture to our countrymen. 
The notes are comparatively slight in extent, and for 
this the editor proffers the somewhat singular excuse 
that there was such an enormous fund to draw from 
that he was embarrassed in the selection. That may 
be a good reason for hesitation, but certainly is no rea- 
son at all for a failure to select. The editor’s most 
ambitious attempt is an additional chapter of 12 pages 
on National Character and Domicile. In the note on 
Foreign Divorces we find no allusion to the recent re- 
markable case of Niboyet v. Niboyet, 39 L. T. (N. 8,) 
486, commented on by Dr. Wharton in his recent arti- 
cle on International Law of Divorce, in this JOURNAL, 
volume 19, page 147. Possibly this decision came too 
late for the work, but certainly that is not true of the 
cases which it overrules, and which are likewise miss- 
ing from the volume. In the notes upon the vastly 
important subjects of international concern growing 
out of our late civil war, we fear our countrymen will 
find little instruction or satisfaction. The note on the 
subject of the recognition of the Confederate States 
is half a page long. Doubtless that is long enough to 
satisfy the present British sense, but we should prefer 
to make our own notes on that subject. We do not 
mean to say that the notes in this edition are destitute 
of merit, but we mean to say that their merits are not 
sufficient to warrant it in any claim to supplant our re- 
cognized American editions, on this side the ocean 
at least. Mr. Boyd’s hope, expressed in his preface, 
“that the undoubted merits of Mr. Wheaton’s work 
will compensate those who read it for the short-com- 
ings of the additions to it,” will scarcely be realized 
where students can obtain Mr. Lawrence’s masterly 
annotations. It was quite unnecessary for the editor 
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to print his notes. in a different type in order to avoid 
the danger of being credited with Mr. Wheaton’s 
work; the difference is as discernible as the “ Big 
Muddy ” when it joins its stream with the “ Father of 
Waters,” and preserves its individuality for miles be- 
low the junction. The present edition is put forward 
by Baker, Voorhis & Co., of New York city, towhom 
we would recommend, if the old editions are ex- 
hausted, to procure authority from Mr. Lawrence for 
a re-issue of his unapproachable edition. 


THe LAw MAGAZINE AND REVIEW. 

The Law Magazine and Review ; a Quarterly Review of Ju- 
risprudence, and Quarterly Digest of all Reported Cases. 
No. ccxxxt. For February, 1879. London: Stevens & 
Haynes. 

This ancient and excellent magazine contains in the 
current number articles on Cyprus and the Capitula- 
tions; Evidence as applied to History; The Constitu- 
tion of Heligoland; The Marriage Tie in Roman and 
English Law; Amendment of the Bankruptcy Act; 
Criminal Law Abroad and at Home; besides selections 
of cases, 'egal obituary, reviews, notes, and the quar- 
terly digest, with a table of cases and index of sub- 
jects. The article on Evidence as applied to History 
is the second of a series by Sir Lawrence Peel, and 
reviews Lord Macaulay’s character of the Duke of Marl- 
borough in a calm but rather trenchant manner. 


THE REPORTER. 

The Reporter, containing Decisions of the Supreme and Cir- 
cuit Courts of the United States, Courts of last resort in 
the several States, and of the English and Irish Courts ; 
Howard Ellis and Rowland Cox, Editors. Volume vi. 
July-December, 1878. Boston: Houghton, Osgood & Com- 
pany, 1878. 


The purpose and scope of The Reporter are indicated 
by the above transcript of its title page; but its ex- 
cellence and utility can be appreciated only by him 
who is familiar with its contents. It is published in 
weekly numbers and gives full and skillfully prepared 
abstracts of the decisions of the various courts. We 
know of no publication of the kind so well deserving 
the generous support of the profession. 


NOTES. 


HE February-March number of the Southern Law 
Review contains the concluding article on ‘‘ Com- 
position at common law," by Orlando F. Bump; ‘The 
Trial of Sir Walter Raleigh: Bacon and Coke,” by Al- 
lan B. Magruder; *“ Another chapter of the Dartmouth 
College causes — religious phase of the controversy,” 
and reviews, digests, etc.—— The January number of 
the Michigan Lawyer contains abstracts of the decis- 
ions of the Supreme Court of Michigan of the January 
Term, 1879. This periodical is published quarterly, 
and is well conducted and useful.—— A subscriber to 
the ALBANY LAW JOURNAL in Reefton, New Zealand, 
writes: My admiration of your JouRNAL is unabated, 
and I read it side by side with my English reports. 


A correspondent in Detroit sends us the following: 
“In looking over some old entries I discovered not long 
since a proceeding concerning the presentment of a 
grand jury in the early territorial days of Michigan, 
which I suspect is unique. The jury itself was made 
up of prominent citizens, some of whom were officers 
of the army stationed in Detroit, and some British 
subjects not yet naturalized. But in those days no 











one seems to have regarded these objections. I sub- 
join acopy of the entry. It was made at a session of 
the Territorial Supreme Court, present, Augustus B. 
Woodward, presiding judge, and John Griffin and 
James Witherell, judges: 


‘SEPTEMBER 22, 1810. 


‘On the appearing of the Grand Jury in Court to 
make their last presentment, some of the Grand Jury 
requested the jury to be polled, and thereupon the 
Court called each juror by name, and asked him in- 
dividually, “Is this your presentment, or is it not?” 
to which the following twelve answered in the affirm- 
ative, to wit: George McDougall, Francis Navarre, 
Francis P. Malcher, Jeanbatiste Couture, Isidore 
Navarre, Oliver W. Miller, Barnabé Campeanu, Michel 
Tremblé, Hubert Lacroix, Richard Smyth, Conrad 
Ten Eyck, and Gabriel Godfroy, junior; and the fol- 
lowing nine in the negative, to wit: John R. Williams, 
John Ruland, Daniel Baker, Jonathan Eastman, Sil- 
vester Day, Henry J. Hunt, Robert Forsyth, John 
Kinzie, and James McCloskey.’ 


‘* What the presentment was does not appear, but it 
was probably on one side or the other of the squabble 
between the Chief Justice and the Governor, during 
which both of those gentlemen were in turn recipients 
of such compliments from the grand jury.” 


We have received “‘ A Lecture on some of the legal 
rights and liabilities of Farmers, delivered before the 
State Board of Agriculture, at Hingham, December 5, 
1878, by Edmund H. Bennett.’’ It was Lord Bacon, we 
believe, who wished that ‘ every man knew as muchlaw 
as would enable him to keep out of it,’’ and while we 
cannot indorse this sentiment very heartily, we certainly 
see no impropriety in every man’s knowing something 
of the rights and duties immediately pertaining to his 
calling. Mr. Bennett divested the subject of all techni- 
cal obscurity and made his lecture both interesting and 
instructive. The lecture is worth more to a farmer than 
a dozen of the kind usually delivered to them. 


The following is from the report of the Assembly 
Ways and Means Committee to whom was referred 
the question of the salaries of State officers. We 
commend it to the Legislatures of Maine and Ver- 
mont: 


“In 1871 the Legislature increased the salaries of the 
judges of the Court of Appeals from $3,500 to $7,000, 
the Supreme Court judges from $3,500 to $6,000. This 
change, brought about by popular vote, mus; be con- 
strued as an expression of disapprobation of the sala- 
ries previously paid, and approving an increase of the 
same in the ratio expressed by the salaries referred to. 
Touching that part of the inquiry contained in the 
resolution which relates to the judiciary, the com- 
mittee have no hesitation in expressing the opinion 
that the salaries paid to the judges of the Court of 
Appeals and to the judges of the Supreme Court are 
no higher than they ought to be, if an elevated stand- 
ard of our courts and our system of jurisprudence is 
expected to be maintained. To those familiar with 
the labor, the exacting nature of the duties of our 
judges; to those who have given the matter sufficient 
attention to be capable of estimating correctly the im- 
portance of enlisting in this service the best talent 
and the purest men, it will be apparent that a policy 
looking to a schedule of lower salaries would not onl 
be unjust, but it would be impolitic and unwise. It 
might be an economy in name, but the committee be- 
lieve that in the long run it would be no economy in 
fact. The measure of compensation to the judiciary 
of the State should be large enough to bring these offi- 
cials into positions of independence as regards their 
requirements for living expenses, and to admit also of 
some provision for a period of life when the capacity 
for earning shall, from any cause, become impaired or 
destroyed.’’ 
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CURRENT TOPICS. 


({\HE amended bill providing for reduction of salar- 

ies of our State officials, as reported to the Assem- 
bly, provides for the serious reduction of salaries of 
the judges of the Court of Appeals and of the Su- 
preme Court. Under the Constitution, this cannot 
affect present incumbents, and therefore, unless some 
of them die, it cannot become effective until a number 
of years elapse. But there are some curious features 
of this provision. The chief judge of the Court of 
Appeals now receives $7,500 salary and the asso- 
ciates receive $7,000 salary, and each gets $2,000 
for expenses. Now it is proposed to equalize the 
salaries at $6,000 and to allow the chief judge 
$2,000 and the others $1,500 for expenses. This 
argues that while the services of the chief judge are 
worth no more than those of the others, which is 
probably true, his expenses are necessarily $500 
greater, which is probably not true. Then it is 
proposed to give the Supreme Court justices $4,500 
with $900 for expenses. They now receive $7,200 
without allowance forexpenses. The service of this 
court requires as high talents as the other court, and 
its justices are generally men whose talents will com- 
mand as large a compensation in the market. These 
cuts are unwise, unjust, and, in the case of the 
Supreme Court, ridiculously unequal. The judges 
are not now overpaid, and it is now proposed to 
pay the Supreme Court judges the same as the ‘“su- 
perintendent of the new capitol” receives. Better 
economize somewhere else, gentlemen of the Assem- 
bly. 


Judge Rives seems determined to make himself 
the Moses — not Governor Moses, we hope — of the 
colored folk in the South. Not content with having 
procured the indictment of certain county judges 
in Virginia because colored jurymen were not drawn 
in their courts, he has recently removed into his 
own court—the United States Circuit Court for 
the western district of Virginia—for trial, the cases 
of two colored men, indicted in the State court for 
murder, one of them having been tried without 
agreement of the jury and the other being under 
conviction and sentence. His reason for this step 
was “that the petitioners had been denied such a 
trial as is secured to them by the laws of the State 
by competent jurors without distinction of race or 
color,” there having been no person of color 
summoned on the panel of jurors at the court 
at which they were tried, and consequently that 
they did not have an ‘‘impartial trial.” The 
marshal of the district, upon habeas corpus cum causa, 
thereupon took the prisoners into his keeping subject 
to the orders of the Federal court. Upon this state 
of facts, the General Assembly of the State passed 
a joint resolution directing the governor to apply 
to the Federal Supreme Court for mandamus direct- 
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ing the return of the prisoners to the State author- 
ities, to be dealt with according to the laws of the 
Commonwealth. The petition of the governor was 
presented to the Supreme Court on the 10th instant. 
It claims that Judge Rives has transcended the ju- 
risdiction of his court, and has exercised powers not 
vested in him by any Federal law. 


This action by Judge Rives was based, we sup- 
pose, on § 641 of the U. S. Revised Statutes, which 
provides that ‘‘when any civil suit or criminal 
prosecution is commenced in any State court, for 
any cause whatsoever, against any person who is 
denied, or cannot enforce in the judicial tribunals 
of the State, or in the part of the State where such 
suit or prosecution is pending, any right secured 
to him by any law providing for the equal civil 
rights of citizens of the United States,” ‘such 
suit or prosecution may, upon the petition of 
such defendant, filed in said State court, at any 
time before the trial or final hearing of the 
cause,’ be removed into the Federal Circuit Court. 
We infer that the objections to the removal are, 
first, that there is no Federal law or constitutional 
provision guaranteeing to a colored prisoner a jury 
composed wholly or in part of persons of his own 
race and color; and second, that the application 
came too late, being after trial. To the latter ob- 
jection it would be no answer, probably, that the 
denial of right could not appear until the jury was 
impanelled for the trial, for proof could have been 
made that there was no colored juror drawn for the 
term. It would seem that if a State law has been 
infringed in these cases, there is an adequate remedy 
by appeal in the State courts, which would not fail 
to set aside a void or irregular trial upon proper 
showing. The question raised by these proceedings 
is entirely novel. 


The Governor has removed County Clerk Gumble- 
ton on the charges preferred against him by the 
committee of the Bar Association. These charges 
were neglect to keep the books required by law, 
and to keep them open for inspection; neglect to 
transmit to the comptroller an account of fees, per- 
quisites and emoluments; demanding and receiving 
fees in excess of those allowed by law. The charges 
were established in every particular. In giving his 
reasons for the removal, the Governor said: 


‘‘The function of the executive in dealing with 
such a case as this is not that of a criminal court. 
He is not bound to remove except in his discretion, 
which is to be exercised with an eye to the higher 
charge of the Constitution that he shall ‘‘take care 
that the laws are faithfully executed.” And even 
with all the record of past neglect of duty and vio- 
lations of law on the part of the clerk, it would yet 
perhaps be possible to escape th unpleasant duty of 
his removal, if in his entire course since this inves- 
tigation was commenced he had not resolutely per- 
sisted in his infractions of law, and given every 
indication that a proper discharge of official duty 
and observance of law at his hands was not to be 
expected in the future. He has even attempted to 
justify the course which he has hitherto followed 
and openly declares his right and intention to con- 
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tinue it in the future. Inasmuch as it seems to me 
that in that course he has broken over almost every 
requirement of the law he was sworn to obey, it 
leaves but one possible course open to me. 

Mr. Hubert O. Thompson was appointed to suc- 
ceed Mr. Gumbleton. If this result shall teach 
the sheriffs, county clerks and other public officers 
of this State that extortion is dangerous, and induce 
them to keep within the law, the entire profession 
and people will be greatly indebted to the Bar Asso- 
ciation of New York city. In the case of Register 
Loew, against whom similar charges were preferred, 
the Governor suspended action because he found 
that the register had erred through ignorance, and 
had immediately reformed the abuses on having them 
pointed out. 


Mr. J. J. Henderson, formerly United States Con- 
sul at Amoy, China, writes us that the Code Na- 
poleon has already been translated into Chinese at 
the instance of the government, and that it is confi- 
dently anticipated that it will ere long be adopted 
and put into operation throughout the Empire. 
Now, we would inquire, where are Messrs. Field 
and Throop, and why have they been sleeping? 
Will they allow this fertile missionary field thus to 
be usurped? It would make a pleasant excursion 
for them to run over, or down, or around, to China, 
this summer, and correct this little matter. They 
could present themselves with a good grace now, 
with the President’s late veto in their pockets. 
Or, as we understand that Messrs. Field and Throop 
do not exactly harmonize on the subject of Codifi- 
cation in this State, would it not be a magnanimous 
act for one to concede the other this capital ‘‘ bo- 
nanza,” on condition of the monopoly of New 
York? If the “battle of the books” could be re- 
moved to China for a time we should be quite con- 
tent. 


The way in which our Court of Appeals keeps up 
with its business is very gratifying and very re- 


markable. But this result never could have been 
attained if the law had not been enacted prohibiting 
appeals, in cases involving less than $500 exclusive 
of costs, without the direction of the Supreme 
Court. Now the problem is how to relieve the Su- 
preme Court, especially at the circuits, which are 
hopelessly in arrears. There is no good reason why 
a citizen should not be able to have his cause tried 
at the first term, or the second, at latest. Lack of 
judicial force is the difficulty, say the judges. But 
we have sixty judges in this State, whose courts have 
jurisdiction to $1,000, and who, to state it mildly, 
in most cases do not suffer from overwork. It is 
clear that the Supreme Court would be adequately 
relieved if such cases were brought and disposed of 
in the county courts. As the law stands, lawyers 
prefer the Supreme Court, although the costs are the 
same in both courts. Perhaps this is because there 
is an impression that the higher judges are the 
wiser. But our belief is that our county judges are, 
on the average, perfectly competent to try any cases 
in their jurisdiction. If not, they can easily be 
made so. The direction of the small cases to those 





courts can readily be effected by abolishing costs in 
such cases in the Supreme Court. A short experi- 
ence under this plan would render our county courts 
just as competent and satisfactory as our Supreme 
Court; if not with the present judges, then with 
others. 


A petition is in circulation and is receiving the 
signatures of a great many business men in this 
State, praying the Legislature to abolish preferments 
in assignments of insolvent debtors. The proposed 
amendment provides that every conveyance or as- 
signment containing any preference in favor of any 
creditor or class of creditors over other creditors, 
except in a sum not exceeding $50 for the wages 
of a hired servant or employee, shall be void. It 
ulso enables creditors to take summary proceedings 
to set aside any judgment or assignments made 
within four months previous to the insolvency of the 
debtor, when such action is taken in contemplation 
of insolvency, and if the judgment creditor or as- 
signee shall have had reasonable cause to believe the 
debtor insolvent or on the point of becoming so, 
with the sole exception of preferences to hired serv- 
ants or employees. The law would thus substantially 
conform to the late bankrupt act in these respects. 
Equality of payment was the best feature of that 
act, in theory, howsoever it may have been defeated 
in practice. The justice of preferential assignments 
has long been mooted, and in many communities 
they have never been tolerated. There is very little 
reason in morals, why one debt should be esteemed 
any more sacred than another, It has been urged 
by the advocates of preferential assignments, that 
many men are saved from financial disaster by relief 
from confidential friends, on the faith that in case 
the relief should prove unavailing they would re- 
ceive protection by preferment; and that if this 
privilege were withdrawn from the debtor, such 
relief would cease to be afforded. The answer to 
this is, that if the loan were made in good faith and 
not in contemplation of insolvency, a valid security 
could be given by the debtor contemporaneously, at 
any time, and even if it were made in view of insol- 
vency it would still be effectual if made more than 
four months before declared insolvency. This ought 
to be sufficient. Persons giving credit to others on 
the verge of insolvency, and with knowledge of the 
possible disaster, ought to take their chances with 
the othercreditors. Itseems that assignments with- 
out preferences, with our two-third act, would form 
the fairest and most secure system of insolvency. 


NOTES OF CASES. 


N Flint v. Russell, recently decided by the United 
States Circuit Court for the Eighth Circuit, it was 
held that a livery stable in a part of a city occupied 
mainly by residences is not a nuisance per se, and 
that therefore an injunction would not be granted 
to restrain the erection of a livery stable at the 
suit of an adjoining property-owner. Dillon, C. J., 
in the course of an able opinion, said: 
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‘¢Counsel have referred to a number of adjudica- 
tions in which the legal rights of the proprietors of 
livery stables and those of the adjoining or near 
proprietors have been considered by the courts. 
The principal cases are the following: Aldrich v. 
Howard, 7 R. I. 87; 8. C., 8 id. 246; Burditt v. 
Swenson, 17 Tex, 489; Dargan v. Waddell, 9 Ired. 
Law, 244; Kirkman v. Handy, 11 Humph. (Tenn.) 
406; Coker v. Berge, 10 Ga. 866; Harrison v. 
Brooks, 20 id. 537; Morris v. Brown, Anthon’s N. 
P. (N. Y.) 368. The judgments in these cases concur 
in establishing this doctrine, viz., that a livery 
stable in a town or city is not per se, that is, neces- 
sarily and unavoidably a nuisance, but it may be or 
become a nuisance, and this depends upon its loca- 
tion, as respects the property near by and the manner 
in which it is built, kept and used. The foregoing 
observations are well illustrated by Aldrich v. How- 
ard, 8 R. I. 246, where it was decided that a livery 
stable may be a nuisance, notwithstanding it was 
properly built, properly kept in, and was in a loca- 
tion as fit as any in that part of thecity. The courts 
say: “It has been held, in other cases, that a stable 
in a town is not necessarily and per se a nuisance; 
yet if it is so built or so used as that it destroys the 
comfort of persons owning and occupying adjoining 
premises, creating such an annoyance as to render 
life uncomfortable, then it is none the less a nuisance 
that it is well kept, carefully built, and as favorably 
located as the town will admit.” 

In Croker v. Birge, 9 Ga. 425, the erection of a 
livery stable was enjoined, but for the reason that 
no answer having been filed the allegation of the 
bill that the stable would be a nuisance was ad- 
mitted; but, in a subsequent case where the allega- 
tion was denied, the same court refused the injunc- 
tion. Harrison v. Brooks, supra. The rule is that 
the court will not interfere to restrain what is not of 
and in itself a nuisance, but which may, according 
tocircumstarices, prove so, Harl of Ripon v. Hobart, 
3 My. & K. 169; Cleveland v. Gas Co., 20 N. J. Eq. 
201; Rhodes v. Dunbar, 57 Penn. St. 274 ; Wood on 
Nuisances, § 785. 


In Hunter v. State, 11 Vroom, 496, it was held 
that where a mortal blow is given within the juris- 
diction of New Jersey, and the death of the victim 
occurs within the jurisdiction of another State, the 
courts of New Jersey have cognizance of the crime 
by force of a statute providing that “ where any per- 
son shall be feloniously stricken or poisoned upon 
the sea, or at any place out of the jurisdiction of 
this State, and shall die of the same stroke or poison- 
ing within the jurisdiction of this State or where 
any person shall be feloniously stricken or poisoned 
within the jurisdiction of this State and shall die of 
such stroke or poisoning upon the sea or at any 
place out of the jurisdiction of this State, in either 
case,” the courts of the State shall have jurisdiction. 
It was contended by counsel that where the body 
of the crime has been committed within the tern- 
tory of any of the other States, or in a foreign 
country, it is contrary to fundamental legal princi- 
ples for the State of New Jersey to assume jurisdic- 
tion over such offense merely from tle fact that the 
victim died within such jurisdiction ; that the statute 
ought to receive such a construction as would ex- 
clude from its operation such a result ; that the words 





descriptive of the place of the blow should be held 
to mean places outside of the dominions of every 
organized government; and that asthe terms de- 
scriptive of the place of the blow and the place of the 
death were the same, the latter occurrence as well 
as the former must happen outside the reign of law, 
and that as the death in this case occurred in Penn- 
sylvania, the statute did not apply. But the court 
denied that this exposition of the statute was cor- 
rect in either case. A claim to jurisdiction over 
extra-territorial crimes, from the fact that the death 
resulting from such crimes occurred within such 
jurisdiction, has been decided by courts whose de- 
cisions are entitled to the highest respect; to bea 
legitimate exercise of the power of government. 
Commonwealth v. Macloon, 101 Mass. 1; Reg. v. Azzo- 
pardi, 1 C. & K. 208; Reg. v. Lewis, 7 Cox’s C. C. 
277; Reg. v. Mattos,7 O. & P. 458. In State v. 


Carter, 3 Dutch. 499, are some expressions tending 
to support the contention of the defendant’s coun- 
sel in this case, but what was said on the subject 
was entirely obiter. 


In the same case (Hunter v. State, supra) the 
question of res geste was considered at length upon 
the following facts: A, the man afterward murdered, 
made statements to his son, and wrote a note to his 
wife a few hours before leaving home on the night 
of the murder, to the effect that he was going to 
the city of C. on business, and that the prisoner 
was going with him. The court held such state- 
ments, both oral and written, admissible as explana- 
tions and preparations of the act of going from home. 
Of the general question, Beasley C. J., said: “ Now 
I think I may safely say that there are few problems 
involved in the law of evidence more unsolved than 
what things are to be embraced in those occurrences 
that are designated in the law as the res geste. The 
adjudications on the subject, more especially those 
in this country, are perplexingly variant and discord- 
ant. I can readily find judicial rulings by force of 
which this testimony would be excluded; but Ican 
as readily find other rulings of equal weight that 
would sanction its admission.” ‘I think Mr. Whar- 
ton has well described that assemblage of acts and 
their incidents that make up the res geste. He thus 
writes: ‘The res geste may therefore be defined as 
those circumstances which are the undesigned inci- 
dents of a particular litigated act, which are ad- 
missible when illustrative of such act. These inci- 
dents may be separated from the act by a lapse of 
time more or less appreciable. They may consist of 
speeches of any one concerned, whether participant 
or bystander; they may comprise things left undone 
as well as things done. Their sole distinguishing 
feature is that they should be the necessary incidents 
of the litigated act; necessary, in this sense, that 
they are part of the immediate preparations for, or 
emanations of such act, and are not produced by 
the calculated policy of the actors.” See as to this 
question: Rouch v. Great Western R. R. Co., 1 QB. 
60; Lund v. Inhabitants of Tyngburgh, 9 Cush. 42; 

Tandy v. Johnson, 5 Ind. 450; Mitcham v. State, 11 
Ga. 615; Rigg v. State, 6 Coldw. 517; Elkens v. 
Zlamilton, 20 Vt. 627; Hamilton v. State, 36 Ind. 
280; State v. Garrand, 5 Oregon, 216; Rollins v. 
Stout, 6 Nev. 151; Autauga County v. Davis, 82 Ala. 
703; Pitts v. Burroughs, 6 id. 783; State v. Howard, 
33 Vt. 380; Reg. v. Christopher Edwards, 12 Cox’s C. 
C. 230; Meek v. Perry, 36 Miss. 261; West v. Price’s 
Heirs, J. J. Marsh. 380; nos v. Puttle, 3 Conn. 250; 
Prof. Webster's case; Russel v. Frisbee, 19 Conn. 206. 
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NEWSPAPER LAW. 
Ii. 


E have already seen something of the editorial 
privilege concerning reports of judicial pro- 
ceedings, and how the proprietor of the Denver 
newspaper escaped for abusing a jury, by accusing 
them of toomuch. Another remarkable instance 
of a similar kind will be found in Storey v. People, 
79 Ill. 45; 22 Am. Rep. 158. This was a proceed- 
ing against the defendant for contempt in publish- 
ing articles in the Chicago Times newspaper, reflect- 
ing upon the action of the grand jury in finding 
indictments against him, for which publications he 
had been sentenced to imprisonment. The court, 
on appeal, held that, the comments being in regard 
to an act already done, and not directly calculated 
to obstruct or embarrass the jury or the court in the 
future performance of their duty, they were not 
summarily punishable as a contempt of court. - The 
court did not intend to intimate that there was not 
a remedy for the offense. Doubtless the members 
of the jury might have maintained actions of libel. 
Indeed, the court say: ‘‘All that it would seem 
could be claimed is, that the publications would 
cause disrespect to be entertained by the public for 
the grand jury, and for its action in the particular 
cases criticised, and thereby tend, to that extent, to 
bring odium upon the administration of the law. 
That this is a grave offense, deserving of prompt 
and severe punishment, might be conceded, without 
in the slightest degree strengthening the position 
that it may be treated and punished as a contempt 
of court. The law presumably provides an adequate 
punishment and mode of procedure to protect soci- 
ety against all offenses, and neither the magnitude 
of acrime nor the probability of its frequent repeti- 
tion has ever been held to authorize the courts to 
depart from the mode of trial prescribed by the 
law, or to impose a different punishment from that 
which it sanctions.” This is a very comfortable 
case for our editorial brethren, and we recommend 
to them to peruse it, and then not to follow Mr. 
Storey’s example, unless, like the Rev. Mr. Cream 
Cheese (in the matter of marrying an heiress), they 
“see it clearly to be in the line of their duty.” 

An important case was decided in the Su- 
preme Court of Ohio, last month —Wahle v. Cin- 
cinnati Gazette Company. Mr. Wahle, as we infer 
from the imperfect report which comes to us, was 
postmaster, or connected in some important capacity 
with the post-office at Cincinnati. The Gazette 
charged him with being a thief, and that he ought 
to be sent to the penitentiary, and that he was a 
felon, and ought not to be intrusted with money 
orders. Toan action for libel the defendant pleaded 
that these allegations were made in reference to 
abuses of his office, and a conspiracy to injure the 
defendant, and particularly to a breach of duty by 
detaining issues of the newspaper sent to be posted, 
and were true. The question before the court was, 
whether such matters are privileged, and they were 
held not tu be privileged, as matter of law, but to 





be submitted to a jury on the question of motive 
and fairness. The court also hold that a newspaper 
publisher has no greater privilege in criticising the 
acts of a public officer than any other citizen has, 
The court say on this point: 


‘«The question, then presented, is whether or not 
these communications come under the head of 
privileged communications. Part of the answer 
states they were made by a public journal of a 
public officer. The allegations being made bya 
public journal, of course, makes no difference. If 
the communications are not privileged when made 
by a private citizen, they would certainly not be 
privileged if made by a newspaper. It would bea 
strange rule if we were to hold that a man could 
with impunity spread abroad a story when he used 
an engine of fifty-ton power, when he would be pun- 
ished if he should merely do the same thing by 
whispering it to an acquaintance. Wherever our 
laws extend the rule is the same between private 
citizens and newspapers. So it is not whether a 
newspaper, but any citizen may do this.” 


The editors will find this a wholesome antidote 
to the Storey case, 

We have said that irony is not always safe. The 
sense of humor may be so strong in an article some- 
times, however, as to save the perpetrator from 
harm, as the court fools were in old times indulged 
in a great license of truth under the guise of folly. 
A good example of this is found in the case of Gott 
v. Pulsifer, 122 Mass, 235; 23 Am. Rep. 322. This 
was an action for libel for the publication ina 
newspaper article of remarks derogatory to the 
“Cardiff Giant.’? The article stated that the 
“ giant” originally cost eight dollars, and that ‘the 
man who brought the colossal monolith to light 
confessed that it was a fraud.” The defendant 
testified that he wrote the article as a humorous 
comment on one in the Chicago Tribune; that he 
did not know the plaintiff, and intended no malice. 
Evidence on the plaintiff's part of the value of the 
‘* giant ’* as a scientific curiosity was ruled out. The 
plaintiff asked for forty-one instructions to the 
jury, and the defendant had a verdict, but the court 
on appeal held the ninth request to have been erro- 
neously declined, and gave the promoter of the giant 
another trial. The ground was, that under that 
direction the jury may have found that the defend- 
ant’s charges were false, but that he was not liable 
to punishment, because he intended no injury. This 
the court say is not law, the publisher being liable 
if his comments exceed the bounds of fair criticism 
and produce injury, no matter what his motives. 

But humor is a dangerous instrument, even in the 
hands of an editor. In Tabart v/ Tipper, 1 Camp. 
350, the defendant published, concerning the 
plaintiff, that he was the author of the following 
lines: 


“There was a little maid, 
And she was afraid, 
Her sweetheart would come to her; 
She bound up her head, 
When she went to bed, 
And she fastened her door with a skewer.” 


And the defendant quoted in comment: ‘‘ Dixin’ 
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vobis Atticam quandam inesse elegantiafh.” 
This was held tc be libellous, 

Editors have no right offensively to pry into pri- 
vate affairs, but when they do, it seems it is safer to 
slur the clergy than the lawyers. In Kelly v. Tin- 
ling, Law Rep., 1 Q. B. 699, a newspaper published 
a correspondence between a churchwarden and the 
incumbent, in which the former had accused the 
latter of desecrating the church by allowing books 
to be sold in it during the service, and by turning 
the vestry-room into a cooking apartment. This 
was held to be a matter of public interest, the fair 
subject of newspaper publication, with moderate 
commerts. But whether a sermon, not published, 
except by oral delivery, was subject to criticism in 
a newspaper, was doubted in Gathercole v. Miall, 15 
M. & W. 319. 

The editor will be safe if he can convince the jury 
that he thought a communication complained of 
was a fictitious narrative or a mere fancy sketch, 
and was not intended for anybody in particular, 
although the writer intended it as a libel on the 
plaintiff. Smith v. Ashley, 11 Metc. 367. 

If one newspaper-writer should ever, by chance, 
desire to abuse another, it is well for him to know 
that while he may safely say in print that the other 
newspaper ‘‘ is the most ignorant, scurrilous journal 
ever published ” in the country, yet he must not say 
that its circulation is low, for that ‘‘ means busi- 
ness.” Per Lord Kenyon, Heriot v. Stuart, 1 Esp. 
C. 487. Nor can he accuse the other editor of 
inserting advertisements without orders or expecta- 
tion of pay, and add: ‘‘ We would not question 
our contemporary’s own assessment of the value of 
its columns as an advertising medium, and we doubt 
not the public will appreciate it at the same cypher.” 
Latimer v. Western Morning News Co., 25 L. T. (N. 
8.) 44. 

We have seen that a newspaper publisher is liable 
for the acts of his subordinates, without his knowl- 
edge, criminally as well as civilly; but it must be 
remembered that the proprietor is not subject tothe 
same amount of damages for an improper article 
published without his knowledge as where he con- 
curs in the act. Inthe case of Detroit Daily Post Co. 
v. McArthur, 16 Mich. 447, the court observe: 
“There is no doubt of the duty of every publisher 
to see at all hazards that no libel appears in his 
paper. Every publisher is therefore liable, not only 
for the estimated damages, and such special dam- 
ages as may appear, but also for such damages on 
account of injured feeling, as must unavoidably be 
imposed from such a libel in a paperin such a posi- 
tion and circulation. But no further damage than 
these should be given, if he has taken such precau- 
tions as he reasonably could to prevent such an 
abuse of his columns. When it appears that the 
mischief has been done in spite of precautions, he 
ought to have all the allowance in his favor which 
such carefulness would justify, in mitigation of that 
portion of the damages which is awarded on ac- 
count of injured feelings. The employment of 
competent editors, the supervision by competent 





persons of all that is to be inserted, and the habitual 
enforcement of such rules as would probably exclude 
improper items, would reduce the blameworthiness 
of a publisher to a minimum for any libel inserted 
without his privity or approval, and should confine 
his liability to such damages as include no redress 
for wounded feeling beyond what is inevitable from 
the nature of the libel. And no amount of express 
malice in his employees should aggravate damages 
against him when he has thus purged himself from 
active blame. If, on the other hand,” now listen 
to this, lay editors! ‘‘it should appear from the 
frequent recurrence of similar libels, or from other 
proof tending to show a want of proper solicitude 
for the proper conduct of his paper, that the pub- 
lisher was reckless of consequences, then he would 
be liable to increased damages, simply because by 
his own fault he had deserved them.” On this last 
score we fear that our lay brethren are amenable to 
the censure which the deacon administered when he 
lost his umbrella at a prayer meeting: “ Brethren,” 
said he, “I lost my umbrella at last week’s meet- 
ing; I suppose some one took it by accident; but 
allow me to say that such accidents are becoming 
alarmingly frequent in this Christian church.” 

The fact that a libel was published on the com- 
munication of a correspondent is not admissible in 
evidence to mitigate damages, TZalbutt v. Clark, 2 
Moo. & Rob, 312. 

And now in conclusion, on this branch of our 
subject, we will add that if an editor should ever 
desire—improbable contingency!—to apologize for 
his libel, he must do so promptly, in a prominent 
part of his newspaper, and in good fair type. It 
will not do to put the apology among ‘‘ notices to 
correspondents,” and in fine type. Lafone v. Smith, 
3H. & N. 735. 


——_-——___——— 


ORGANIZATION OF THE SUPREME COURT 
OF JUDICATURE OF THE PROVINCE 
OF NEW YORK. 


BY ROB’T LUDLOW FOWLER. 


Vil. 


HE Supreme Court proper began in the reign of 
William and Mary, and continued throughout the 
Colonial period the highest law court of the Province. 
The administration of Colonel Sloughter, the first Gov- 
ernor after the Revolution of 1688, was terminated by 
his death on the 23d of July, 1691. Colonel Benjamin 
Fletcher succeeded him in office. The latter’s com- 
mission was in the same form as that of his predeces- 
sor. 3Col. Doc. 827. 

There is a slight divergence between the commission 
and the private instructions to Colonel Fletcher. 3 
Col. Doe. 818, 827. By the former the Governor was 
empowered to erect courts of judicature and public 
justice, with the advice and consent of the Council, 
whereas the instructions directed that no court or 
office of judicature, not before established, should be 
created. 

The commission was undoubtedly paramount, as the 
instructions were a mere criterion of the Governor's 
authority. In case of urgent necessity the instruc- 
tions could be departed from without the violation of 
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authority, but a departure from the commission was 
wholly unauthorized and was voidas ultra vires. There 
is now some question whether even a ratification of 
a void act by the crown renders it valid (late case of 
Phillips v. Eyre, 10 B. & 8. 1039), but this point it is 
unnecessary for us to further cons‘der. 

Joseph Dudley, a graduate of Harvard, was the first 
Chief Justice of the Supreme Court; he had been 
promised the appointment prior to the establishment 
of Colonel Fletcher’s government. His salary of £130 
per annum was payable out of the revenue of the 
Province. 

Although thirty years had elapsed since the English 
conquest, New York was still attached to the Dutch 
language and to the discipline of the Church of Hol- 
land, secured by the articles of surrender. 1 Smith, 
1122. Governor Fletcher, as a matter of policy, encour- 
aged English preachers and schoolmasters in the 
Province, and a conflict with the Assembly ensued. 
At the close of one of the sessions, Fletcher re- 
buked them for failing to provide for the support of 
the clergy, saying: ‘‘ There are none of you but which 
“are big with the privileges of Englishmen and Magna 
“ Charta, which is your right; and the same law doth 
“ provide for the religion of the Church of England, 
“against Sabbath breaking and all other profanity, 
“but as you have made it last and postponed it this 
* session, I hope you will begin with it the next meet- 
“ingand do somewhat toward it effectually.”” This 
speech by the governor is quoted for the purpose of 
showing the opinion of one, who was Chancellor of 
the Province ex virtute officii, concerning the right of 
the Dutch and English inhabitants at this date to the 
main provisions of English law and liberty. 

The Supreme Court, founded by the temporary act 
of 1691, was continued by an act passed November 9, 
1692 (Bradford's Laws, ed. 1694, p. 64), also a temporary 
act, which expired by its own limitation; in October, 
1695, another act was passed for two years, and on the 
Zist of April, 1697, the courts, including the Supreme 
Court, were finally continued for one year. Parlia- 
mentary Roll of MSS., Laws of N. Y., Office of State 
Librarian, Albany. 

The renewal act of 1692 changed the provisions of the 
act of 1691, by enacting that terms of the Supreme 
Court should be holden for the counties of Orange, for 
the city and county of Albany, and for most of the 
other counties of the Province,as well as for New York. 
It also directed that one of the Supreme Court Justices 
should go the Circuit and hold the Supreme Court, as- 
sisted by two or more of the justices of the peace of 
the respective counties. The sessions at the assize 
towns were to continue two days. Bradford’s Laws, 
ed. 1694, p. 64. 

The act of 1697, the last renewal act, expired in the 
year 1698, and the Province was temporarily without 
any judicial organization. Graham says that the act 
of 1697 appears to have permanently continued the 
Supreme Court (Graham’s Jurisdiction, p. 137); the 
Practice of Paine and Duer reiterates this opinion. 

Mr. Graham's statement was undoubtedly made 
upon the authority of the compilations of the Colonial 
Laws, which give the title of the act of 1697, but fail to 
print the act itself, as was the custom of the early com- 
pilers, with all acts which had expired or were repealed. 
The act of 1697 (Parliamentary Roll, MSS., Office of 
State Librarian, Albany) Mr. Graham had evidently 
not seen; his statement is admitted to be based upon 
the fact ‘‘that the statute books show no formal re- 
peal” of this act of 1697. The limitation, in the act 
itself, rendered any repeal unnecessary. 

The joint reign of William and Mary terminated in 
1694, with the death of the Queen; thenceforth the 
King alone possessed the regal authority, pursuant to 
the declaration of the Convention Parliament on the 
12th of February, 1688. 





41 1695 the Earl of Bellomont was appointed Gover- 
nor of New York in the place of Colonel Fletcher, but 
he delayed his voyage until after the peace of Ryswick, 
did not arrive in New York until April of the year 1698, 
During the war with France, 1689-1697, New York was 
greatly infested with pirates, who sailed from the sea- 
ports of the Province to the Spanish Main and else- 
where, and many of the inhabitants of New York were 
concerned in these unlawful ventures. Part of Lord 
Bellomont’s mission was to check piracy in the Prov- 
ince. Bellomont’s government included Massachu- 
setts Bay and New Hampshire as well as New York, and 
owing to the multiplicity of business, necessarily inci- 
dent to its administration, John Nanfan, a relative of 
Bellomont’s, came out as Lieutenant-Governor. 1Smith, 

25. Before thisappointment the President of the Coun- 
cil had usually acted as Lieutenant-Governor of the 
Province. The names of both of these personages figure 
frequently in the legal annals of New York. The Lieuten- 
ant- Governor was authorized to exercise all the powers 
stated in the Governor’s commission, in case of the lat- 
ter’sdeath orabsence. 4Col. Doc. 277. Lord Bellomont’s 
commission as Governor of New York (4 Col. Doc. 266) 
did not materially vary from Colonel Fletcher’s. 
While the authority to make laws, statutes and ordi- 
nances required the concurrence of the Council and 
Assembly, the Governor, with the advice and consent 
of the Council, was empowered ‘to erect, constitute 
‘*and establish such and 80 many courts of judicature 
‘and publick justice, for the hearing and determining 
‘of all crimes as well criminai and civil according to 
‘‘law and equity.’’ By the same document he was 
authorized to constitute and appoint judges, justices 
of the peace, and other necessary officers and ministers 
in the Province. Thecommission provided that appeals 
in all cases above one hundred pounds should be allowed 
to be taken to the Governor and Council of the Proy- 
ince, and thence in matters above three hundred 
pounds, they lay to the King in Council as before. The 
clause relating to the Governor's right to erect courts 
in the Province, is given at length, as many legal ques- 
tious subsequently arose concerning it,and because long 
after the establishment of the State government the 
courts of New York continued on the Provincial 
foundation. Hoffman’s Ch. Pr., p. 14; Graham's Ju- 
risdiction, p. 140. 

The first Constitution of this State (1777) assumed 
the existence of the Supreme Court and that it con- 
tinued; it made no provision for any new court with 
the exception of that for the trial of impeachmeuts 
and correction of errors, which exercised the jurisdic- 
tion formerly vested in the Royal Governor and Coun- 
cil. 

In June, 1698, Lord Bellomont called the attention 
of the Assembly to the fact that the act of 1697, con- 
tinuing the Supreme Court and the Court of Chan- 
cery, would expire in October of that year (Journals 
of Assembly, vol. 1, p. 89), but the Assembly was dis- 
solved without any legislation onthe subject. In April, 
1699, the Assembly of the Province met again, and on 
the 1lth of the same month a bill was introduced to 
continue the former act. This bill provided for the 
legalization of judgments rendered after the expira- 
tion of the act. The committee of grievances re- 
ported it with amendments and ordered the Attorney- 
General to draw a bill. The new bill was subse- 
quently passed by the House and was sent to the Gov- 
ernor and Council (Hoffman’s Ch. Pr, p. 11), but 
owing to its amendments it was rejected by the Gov- 
ernor as obnoxious to the laws of Eugland. After the 
expiration of the act of 1697 by its own limitation, the 
courts appear to have continued their sessions, as 
clearly indicated by the attempt of the Assembly to 
legalize the judgments rendered after the expiration 
of the act. These extraordinary sessions were held 
by virtue of the Governor's proclamation of January, 
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1699, and it is probable that Lord Bellomont’s real 
objection to the bill rejected by him, was a clause 
tending to question his right, under the King’s com- 
mission, to erect courts of judicature, without the 
concurrence of the Assembly. Council Min. 12th 
May, 1699. 

Some thirty years afterward it was contended that 
the “act to settle courts of justice,’ (passed 1683, and 
repealed by implication by the act of 1691), had revived 
upon the expiration of the act of 1697. This, however, 
was a mere pretense of the popular party in the Prov- 
ince, for the purpose of restricting the power of the 
Royal Governor. After the great case of Cosby v. Van 
Dam (post) argued in the year 1782, involving questions 
not surpassed since in the State, in comparative import- 
ance, the advocates of the popular party asserted that 
the King had no authority to erect courts in the Prov- 
ince without the assent of the Assembly. In order not 
to invalidate all the decrees and judgments of the courts 
rendered from the year 1698, the date when the act of 
the Assembly erecting the courts expired, it was pre- 
tended that the act of 1683 had then revived and that 
the courts had stood on that foundation ever since and 
not on the ordinances of the Governors. Ingenious as 
this argument was, for the purpose for which it was ad- 
duced, it was entirely novel to the courts and to the bar 
of the Province. It must be observed that this opinion, 
that the act of 1683 revived, seems to have been shared 
by Chief Justice Morris of New York. Cosby v. Van 
Dam. Dissenting opinion. N. Y. Hist. Society Col. 
Justice Morris was a great lawyer, and his opin- 
ions are now of weight in England, though compara- 
tively unknown here; it may justly be said of him that 
his political convictions probably influenced his judg- 
ment in this case; he immediately afterward became 
leader of the popular party in the Province. His 
opinion never received any judicial or authorita- 
tive sanction. 

While the act of 1683 might have revived upon the 
expiration of the act of 1691 by its own limitation, 
the several renewals of the act of 1691 demonstrate 
that it was the intention of the Assembly thatthe act 
of 1683 should not revive. And in all the adjudged 
cases upon similar questions the intention of the Leg- 
islature seems to have been the test of revival. 

For over forty years prior to 1732 the act of 1683 had 
been deemed repealed or abrogated, and it is said that 
acts may be repealed by non-user although the con- 
trary is held in 2 T. R. 275. That the act of 1683 did 
not revive in 1698 seems to have been the opinion of all 
the courts and authorities in the Province after 1732, as 
well as before, from the year 1698. 

Those who adhered to the doctrine that the ‘act to 
settle courts of justice’ had revived, were all 
followers or disciples of the popular party who main- 
tained that the King could not establish courts of judi- 
cature without the assent of the Assembly. As was 
stated in the third paper of this series (19 Alb. Law 
Jour., p. 108), the common law of England was the 
supreme arbiter of the validity of the acts of Crown 
Agents prior to the Revolution of 1777, and by that 
test it was well settled that the King, by his Governor, 
could establish courts of judicature in ceded 
Provinces without assent of the Assembly, unless such 
prerogative had been expressly vested in an Assembly 
of the inhabitants, which was not the case in New 
York. 

The laws of the Province and the judicial establish- 
ment are inseparably connected with the politics of 
the Province which can be indicated in a few words. 
It is perhaps permissible, therefore, to state the condi- 
tion of affairs at the accession of William III. 

It is impossible to read aright those New York cases 
which are reported among the State trials of England, 
though unreported here, without some account of the 
party strife in Colonial New York, for it had great 





weight, even on legislation. During the reign of the 
Stuarts the whole popular movement in New York 
was directed against taxation without representation; 
popular assemblies were the chief aim of the inhabit- 
ants. After the judicial murder of Leisler, who had 
declared for William and Mary and usurped the gov- 
ernment as captain of the Fort, the Province was di- 
vided into two parties, the popular party embracing 
most of the Dutch inhabitants, and their opponents; 
the latter constituted the Court oranti Leislerian party. 
Although Leisler had been executed by the mandate 
of Governor Sloughter, whose commission was from 
William and Mary, the death-warrant was procured of 
him by fraud, pending Leisler’s appeal to the 
King in Council. Thenceforth Fletcher’s adminis- 
tration favored the court party which lent itself to his 
design to introduce the English Church in the 
Province. This project occasioned disturbance, as 
the Dutch Calvinistic Church, guaranteed by the arti- 
cles of capitulation, was considered encroached upon 
by any attempt to maintain the English ministry. 

Lord Bellomont and the Lieutenant-Governor Nan- 
fan — animated partly by personal dislike of Fletcher, 
and partly by the conviction that the popular party 
was most loyal to William and Mary and the new or- 
der of things, and distrusting the Jacobite movement, 
which was not without its adherents in New York — 
allied themselves to the popular party in the Province. 
On the expiration of the last act, continuing the 
Supreme Court, the Assembiy defeated a bill to per- 
petuate the judicial establishment, as Lord Bellomont 
thought, with the design of hurting him with his ad- 
berents whose political creed was, that courts’could be 
erected only by act of the Assembly. The opposition 
knew that Lord Bellomont must, to preserve order, 
have recourse to that clause of his commission which 
authorized him, with the consent of the council, to es- 
tablish courts, and this action they imagined would 
estrange the popular party, the Governor’s adherents. 

Thus the jealousy of party deprived the Province 
of New York of its original foundation for courts 
of justice. Lord Bellomont was compelled to con- 
tinue the law courts by an ordinance which was accord- 
ingly reported in council on the 15th of May, 1699, and 
duly published on the 18th of August of the same 
year. The ordinance appears in the revisions of the 
laws of this State. 2 R.L. 1813; appendix 5. There- 
visers of 1813 accredit it with regulating and 
fixing the jurisdiction of the Supreme Court. 1 
R. L. 1813, p. 318; note of John V. N. Yates, Esq. 

Mr. Smith, a lawyer of the Province and son of 
the Chief Justice of the Supreme Court of New 
York, doubted whether the establishment of the 
courts by ordinance was valid. 1Smith’s Hist. 102, 
ed. 1829. Certain political reasons, too long to detail 
here, give this notion little weight as a legal opinion,and 
the author subsequently modifies it in the same work. 
1Smith’s Hist., p. 311. In connection with the cel- 
ebrated case of Cosby v. Van Dam, tried in 1782, the 
arguments for and against the question were fully 
considered, as will be perceived in due course. 

Before promulgating the ordinance continuing the 
courts, Lord Bellomont advised with Mr. Smith and 
Attorney-General Graham as to his power, under the 
commission, to continue the courts without the concur- 
rence of the Assembly, and they counselled against it, 
and were of the opinion that the King could not erect 
courts without the assent of Parliament, and there- 
fore could not delegate the power to a Governor, but 
Lord Bellomont replied that he * could not conceive 
‘*the king’s attorney-general in England who drew 
‘* the letters patent (the commission) would let the King 
“convey such power to a governor as could not be 
“ justified in law.’’? 4 Col. Doc. 516. The Governor's 
Commission, as may be seen from the portion quoted 
above, clearly authorized him, with the advice and 





232 


THE ALBANY LAW JOURNAL. 





= as 





consent of the Council, to erect and continue the 
Courts of Judicature. It was well settled that 
the conqueror might erect courts of justice in a 
ceded province, and that the Assembly had no ex- 
clusive power over this prerogative unless it had been 
expressly delegated. Opinion of Attorney - General 
Northey, 1703; Chalmer’s Col. Op. 194 (Am. ed.); 
Chitty’s Prerog., 29, 33. 

The celebrated ordinance known as Lord Bello- 
mont’s Ordinance has occasioned much discussion 
among lawyers, owing to the remark of Mr. Smith, 
who is generally termed a contemporary historian, 
but as he was Chief Justice in Canada after the Rev- 
olution of 1777, his remark is entitled to little weight 
on the score of testimony, for he could hardly have 
been an eye witness of the transactions he relates as 
occurring in the seventeenth and the early part of the 
eighteenth century. 

The Colonial Documents in Mr. Smith’s time were 
not accessible, and unsifted contemporary rumor 
was slender foundation for impeaching the effect of 
an official ordinance. The English cases of the eigh- 
teenth century and the opinions of the great law offi- 
cers of the crown, alike distinguished for purity and 
ability, were unanimously in favor of the king prerog- 
ative to establish courts of judicature in plantations, 
without the assent of the assembly. Chalmer’s Col. 
Op., p. 184, 194; Chitty Prerog., generally. The Gov- 
ernor, with the advice of the Council, had complete 
authority to erect courts of justice in New York, at 
a time when it was deemed there was no judicial estab- 
lishment extant. The ordinance had the same effect 
as alaw passed by the Assembly, and it was as bindinga 
statute in every respect as a law made in the Province 
could be. The British legislation in the other con- 
quered Provinces of the same class, Jamaica, Lower 
Canada, and the like, the opinions of the Attorney- 
Generals of England and the decisions of the courts 
of Westminster Hall, corroborate this proposition to 
the fullest extent. 

Lord Bellomont’s Ordinance, after a recital of his 
authority, under his commission, to erect, constitute 
and establish Courts of Judicature and Publick Jus- 
tice with the advice and consent of his Majesties 
Council for the Province, ordained as follows: 

** And be it further ordained by the authority afore- 
* said, That there shall be held and kept at the City of 
*“* New York, a Supream Court of Judicature, which 
*“ Supream Court is hereby fully impowered to have 
* cognizance of all pleas civil, criminal, and mixt, as 
“ fully and amply to all intents and purposes whatso- 
“ ever, as the Courts of King’s Bench, Common Pleas, 
“and Exchequer, within his Majesties Kingdom of 
*“ England, have or ought to have, in and to which 
*“Supream Court all and every person and persons 
** whatsoever shall or may, if they see meet, commence 
“ any action or suit, the debt or damage laid in such 
“action or suit being upwards of twenty pounds, 
“‘and shall and may by certiorari, habeas cor- 
* pus, or any other lawful writ, remove out of any of 
‘the reapective courts of mayors and alderman, ses- 
* sions of the peace or common pleas, any information 
“or indictment there depending, or judgment there- 
‘upon given, or to be given in any criminal matter 
“* whatsoever cognizable before them, or any of them; 
* as also all actions, pleas, and suits, real, personal or 
‘“*mixt, depending in any of the said courts, and all 
‘judgments thereupon given, or to be given. Pro- 
** vided always, That the action or suit depending or 
“* judgment given, be upwards of the value of twenty 
* pounds, or that the action or suit there depending 
“or determined, be concerning the right or title of 
“any freehold. 

“* And out of the office of which Supream Court at 
“ New York aforesaid, all process shall issue out un- 
“der the test of the Chief Justice of the said Court, 





* and to which office all returns shall be made; which 
“*Supream Court shall be holden at the City of New 
“ York on the first Tuesday in April, and on the first 
‘*Tuesday of October, annually, and every year; and 
‘‘ each sessions of the said Court shall only continue 
** for the space of five days, and no longer. 

“ And one of the Justices of the said Supream Court 
“ shall annually, or once in every year, if need shall so 
“ require, go the circuit and hold and keep the said Su- 
** pream Court for the City and County ofAlbany, at Al- 
“bany, on the first Tuesday in May; for Ulster and 
“ Dutchess County on the third Tuesday in May ; forthe 
“County of West-Chester, the last Tuesday in June; 
“ for King’s County, the first Tuesday in August; for 
* Queen’s County, the second Tuesday in August; for 
“the County of Suffolk, the third Tuesday in August; 
“ for the County of Richmond, the second Tuesday in 
* June. Which justice, when he goes the circuit, 
‘** shall in each respective county be attended with two 
‘‘or more of the justices of the peace, at least, during 
“the time of two days, whilst the said Court, in the 
* circuit, is sitting, and no longer.” 

The difference between this ordinance and the Act 
of 1691 (19 Alb. Law Jour., p. 211), is inconsiderable, 
as may be seen by acomparison of those extracts from 
both that we have given. The ordinance was buta 
transcript of the act of 1691. The judges were author- 
ized, as before, to make rules and orders ‘‘for the more 
‘regular practicing and proceeding in the said courts 
‘as fully to all intents and purposes whatsoever as all 
* or any of the Judges of the Courts of King’s Bench, 
“Common Pleas and Exchequer in England might 
** legally do.” 


——__¢—___—__— 


THE APPLICATION OF THE PRINCIPLE OF 
FLETCHER v. RYLANDS. 

NE of the most recent applications of the principle 

upon which the case of Fletcher v. Rylands, L. R., 
3H. L. 33, was decided, is contained in Crowhurst v. The 
Amersham Burial Board, 39 L. T. Rep. (N. 8.) 355; 8. C., 
18 Alb. L. J. 514, in which the action was to re- 
cover damages for the loss of a horse that died 
from the effects of eating the leaves of a yew 
tree planted in the defendants’ ground. From 
the facts stated by the County Court judge, from 
whom this was an appeal, it appeared that the defend- 
ants purchased a piece of ground about seventeen 
years ago for the purpose of their cemetery, and fenced 
it round with a dwarf wall two feet high, with open 
railings two feet high on the top of the wall. In the 
part of their ground opposite these railings, and about 
four feet within the same, the defendants planted two 
yew trees, which in course of time grew through and 
beyond the railings, and projected on and over the ad- 
joining meadow occupied by the plaintiff, and which 
he had, for some two years before action, bired for the 
purpose of pasturing his horse therein. The horse, 
having eaten a quantity of the leaves and branches 
projecting over the plaintiff's meadow, was poisoned 
thereby. The County Court judge of Buckingham- 
shire held that the defendants were liable for the loss. 
It was found as a fact that the growing twigs, leaves, 
and portions of the branches of the yew trees in ques- 
tion that extended from the cemetery ground and be- 
yond the land of the defendants, through and over the 
cemetery railings beyoud the extremity of the defend- 
ants’ land and premises, and beyond a point or space 
formed by a perpendicular line to or from such ex- 
tremity of the defendants’ land and premises, were of 
themselves in quantity and amount sufficient to have 
caused the horse’s death. On appeal to the Exchequer 
Division, consisting of Chief Baron Kelly and Baron 
Pollock, it was argued on behalf of the defendants 
that the only right of the plaintiff was to abate the 
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nuisance, if any; that when a man takes a field with 
a tree overhanging it, he takes it subject thereto, but 
he has a right toabate any nuisance occasioned thereby 
by clipping and trimming the overhanging branches; 
that there was no duty on the defendants, by grant, 
prescription, or otherwise, to fence against the plain- 
tiff, inasmuch as the tree had been there many years 
before the plaintiff acquired any right to pasture. On 
behalf of the plaintiff, it was urged that the defend- 
ants had no right to commita trespass on the plain- 
tiff's land, and some cases were quoted, relating to the 
law of fences. The court took time to consider its 
jndgment. 

Chief Baron Comyns, in his Digest of the Laws of 
England, cites a number of instances in which an ac- 
tion upon the case will lie fora nuisance. Thus an 
action upon the case lay for a nuisance to the habita- 
tion or estate of another, as if a man builds a house 
hanging over the house of another, whereby the rain 
falls upon it (5 Co. 101); if a man digs a pit in his land 
so near that the landof the adjoining owner falls 
into the pit (2 Roll, 565, 1. 10); if a man stop the an- 
cient lights of another house (1 Lev.122); ifa man builds 
a new house [and sells it], and afterward grants the 
adjacent soil, and the grantee by an edifice upon it 
stops the lights of the other house (id.); if by throw- 
ing logs, etc., he stops the lights of the other house (id,), 
aud a custom that one may build upon a new founda- 
tion to the obstruction of ancient lights is void. Yel. 
216. An action on the case lay if a man erected any 
thing offensive so near the house of another that it 
became useless thereby, as aswine sty (R. 9 Co. 59a), 
or alime-kiln (9 Co. 59a), or a dye house (Hutt. 136), or 
a tallow furnace (Cro. Cas. 510), or a brew house (Hutt. 
136), or a tan-fatt (id.), or a smelting house (1 Rol. 89), 
or a smith's forge (Lut. 70), or if he erected a wash 
house, stable, or the like, and put filth in it to the an- 
noyance of a garden (Lut. 92); so if a parson permits 
the tithes to continue, whereby the grass is corrupted, 
or a vendee of hay after the time agreed for carrying 
it away (R. 2 Lev. 93); so if a lessee overcharge his 
room with weight, whereby it falls upon the cellar be- 
neath (Poph. 46); if a man erects a mill so near to my 
ancient mill that the water to my mill is obstructed or 
diverted (2 Roll. 140); if he stops a water-course, 
whereby land is overflowed (id.), or erect a ferry near 
to an ancient ferry (id.), or without warrant erect a 
market to the prejudice of another market. Lev. 296. 
In another part of the same digest (Droit M. 2) it is 
said that if the owner of 200 acres in acommon moor 
enfeoffs B. of 50 acres, B. ought to inclose at his peril 
to prevent damage by his cattle to the other 150 acres, 
for if his cattle escape thither they may be distrained 
damage feasant, so the owner of the 150 acres ought to 
prevent his cattle from doing damage to the 50 acres 
at his peril. In Lambert v. Besset, Raym. 421, it is laid 
down that in all civil acts the law does not regard the 
intent of the actor so much as the loss or damage of 
the party suffering; and so, if a man lopa tree and the 
boughs fall upon another ipso invito, yet an action lies; 
and if aman assaults A., and A. lifts up his stick to 
defend himself, and in lifting it up hit another, an ac- 
tion lies by that person, although A. did a lawful thing 
—the reason of all these cases being that he who is 
damaged ought to be recompensed. 

The Exchequer Chamber, as well as the House of 
Lords, decided the case of Fletcher v. Rylands, supra, 
by an applicationof the well-established princi- 
ple that each person must enjoy his own {prop- 
erty in such a manner as not to injure that of 
others—a principle which has been embodied in 
various maxims known to the law, e.g., Zepedit rei- 
publice ne sud re quis male utatur; Sic utere tuo ut alie- 
num non ledas; Nihil quod est inconveniens est licitum ; 
salus reipublice. 


The facts in the above case were briefly these: The 








defendants had constructed a reservoir upon their 
land. Beneath the site of the reservoir were certain 
old shafts running vertically downwards into old and 
long disused coal workings under defendants’ land. 
These shafts communicated with certain workings un- 
der the land of one Whitehead. The workings of the 
plaintiffs’ colliery also communicated with the work- 
ings under Whitehead’s land. Hence there existed a 
communication between the old shafts and plaintiffs’ 
colliery, but the fact of its existence was not known 
to the defendants or the persons employed by them to 
construct the reservoir, nor did they know that the 
shafts led down to, or even that there were any old 
coal workings beneath. The reservoir burst down- 
wards into the shafts, and plaintiffs’ mine was flooded. 
The Court of Exchequer decided upon these facts that 
the non-exercise of sufficient care upon the part of the 
persons employed to construct the reservoir did not, 
in the absence of any notice to the defendants of the 
underground communication, affect the defendants 
with any liability, there being, in the absence of such 
notice, no duty cast upon the defendants to use any 
particular amount of care in the construction of a 
reservoir upon their ownland. Baron Bramwell dis- 
sented from this view. This decision was reversed on 
appeal. ‘The true rule of law,” said Mr. Justice 
Blackburn, who delivered the judgment of the Court 
of Exchequer Chamber, ‘is that the person who, for 
his own purposes, brings on his land, and collects and 
keeps there any thing likely to do mischief if it es- 
capes, must keep it in at his peril; and, if he does not 
do so, is prima facie answerable for all the damage 
which is the natural consequence of its escape. He 
can excuse himself by showing that the escape was 
owing to the plaintiff's default, or perhaps that the es- 
cape was the cousequence of vis major or the act of 
God.’ His Lordship then touched upon various as- 
pects of this principle, saying: ‘‘The person whose 
grass or corn is eaten down by the escaped cattle of 
his neighbor, or whose mine is flooded by the water 
from his neighbor’s reservoir, or whose cellar is in- 
vaded by the filth of his neighbor’s privy, or whose 
habitation is made unhealthy by the fumes and noxi- 
ous vapors of his neighbor's alkali works, is damnified 
without any fault of his own.” 

The earliest cases with reference to the principle 
stated by Mr. Justice Blackburn in Fletcher v. Ry- 
lands, had reference to the obligation of the owner of 
cattle to prevent their escaping from his land and do- 
ing mischief. In the Year-book, 20 Edward 4, 11, pl. 
10, an action for trespass with cattle is reported. The 
plea was that the plaintiff's land adjoined a place where 
the defendant had common; that the cattle strayed 
from the common, and the defendant drove them back 
as soon as he could. In holding the plea to be bad, 
Chief Justice Brian observed that it behoved the de- 
fendant to use his common so that it would do no hurt 
to another man. It was proposed to amend by plead- 
ing that they were driven out of the common by dogs, 
to which he replied that, although the circumstances 
might give a right of action against the master of the 
dogs, it was no defense to the action of trespass by the 
person on whose land the cattle went. Whether the 
escape of the animal is due to the defendant’s negli- 
gence is immaterial. Cow v. Burbidge, 13 C. B. (N.8.) 
438 


It was also the opinion of Lord Hale (1 Hale's P. C. 
430) that where one keeps a beast, knowing that its na- 
ture or habits were such that the natural consequence 
of his being loose is that he will harm men, the owner 
must at his peril keep him up safe from doing hurt. 

The argument on behalf of the plaintiff in error in 
the same case was, that it is a universal rule that each 
owner has a right to enjoy his property free from in- 
jury from what his neighbor does on his own property, 
except so far as natural servitudes go. If A. hasa 
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tenement on a lower level than his neighbor B.'s, A. 
must receive that which naturally flows from B. to 
him; but if B. interferes and alters the natural state 
of things by doing that which is lawful on his own 
land, A. cannot complain so long as he does not sus- 
tain an injury (Backhouse v. Bonomi, 4 L. T. Rep. [N. 
8.] 754); but if A. sustains an injury B. must com- 
pensate him, and it is not a question of negligence. 
On the other side reliance was placed on the absence 
of notice. 

Tenant v. Goldwin, 1 Salk. 21, 360, was a motion in 
arrest of judgment. The declaration alleged that the 
plaintiff had a cellar which lay contiguous to a messu- 
age of the defendant, and used to be separated and 
fenced from a privy house or office, parcel of the said 
messuage of defendant, by a thick and close wall 
which belonged to the messuage, and by right ought 
to be repaired by the defendant, yet he did not repair 
it, and for want of repair the filth flowed into the 
plaintiff's cellar. The objection taken was, that there 
was nothing to show that the defendant was under any 
obligation to repair the wall. During the argument 
Lord Holt intimated an opinion in favor of the de- 
fendant, but subsequently the whole court, after con- 
sideration, gave judgment for him on the ground that 
the duty alleged did of common right result from the 
facts etated. Hence there is not any difference in 
principle between the extent of the duty cast on him 
who brings cattle on this land to keep them in, and 
the extent of the duty imposed on him who brings on 
his land water, filth, or stenches, or any other thing 
which will, if it escape, naturally do damage to pre- 
vent their escaping and injuring his neighbor. 

In Smith v. Kendrick, 7 C. B. 564, the owner of a 
coal mine on the higher level worked out the whole of 
his coal, leaving no barrier between his mine and the 
mine on the lower level, so that the water percolating 
through the upper mine flowed into the lower mine, 
and obstructed the owner of it in getting his coal. 
Here it was held that the owner of the lower mine had 
no ground of complaint, inasmuch as the owner of the 
upper mine had aright to remove all his coal, and there 
was no duty incumbent on him to protect the other 
from damage occasioned by the natural flow or perco- 
lation of water from the upper strata. In Baird v. 
Williamson, 9 L. T. Rep. (N. S.) 412, the defendant, the 
owner of the upper mine, did not merely suffer the 
water to flow through his mine without leaving a 
barrier between it and the mine below, but, in order 
to work his own mine beneficially, he pumped up large 
quantities of water, which passed into plaintiff's mine, 
in addition to that which would have naturally reached 
it, and so occasioned him damage. Commenting upon 
these two cases, Lord Cranworth remarked (Fletcher 
v. Rylands, supra) that “ if a person brings or accumu- 
lates on his land any thing which if it should escape 
may cause damage to his neighbor, he does so at his 

* * * The question in general is not whether 
the defendant has acted with due care and caution, 
but whether his acts have occasioned the damage. * 
* * When one person in managing his own affairs 
causes, however innocently, damage to another, it is 
obviously only just that he should be the party to suf- 
fer.’ In the former case his Lordship was of opinion 
that the damage was caused by the act of God, whereas 
it was due to the act of the defendant. 

The peculiarity of the arguments in Crowhurst v. 
The Amershum Burial Board is, that no reference ap- 
pears to the cases like Fletcherv. Rylands. In the 
opinion of the court the question was whether the act 
of the defendants in originally placing the tree, or the 
omission to keep it within their boundary, was a legal 
wrong against the occupiers of the adjoining field, 
which, when damage arose from 1é, would give the lat- 
tera cause of action. This question was decided by 
the Exchequer Division in the affirmative. “The 





principle upon which this case is to be governed,” 
urged Chief Baron Kelly, *‘is carefully expressed in 
the judgment of the Court of Exchequer Chamber, in 
the case of Fletcher v. Rylands.’’ Having quoted the 
above-mentioned remarks of Mr. Justice Blackburne 
his Lordship went cn to say: ‘‘ This statement of the 
law was cited and approved of in the judgment of the 
House of Lords in the same case. In Fletcher v. Ry- 
lands, the act of the defendant which was complained 
of was the collecting in a reservoir a large quantity of 
water which burst its bounds and flowed into the 
plaintiff's mine; but though the degree of caution re- 
quired may vary in each particular case, the principle 
upon which the duty depends must be the same, and 
it has been applied under many and varied circum- 
stances of a more ordinary kind.’’ Cases in which the 
liability of the defendants was based upon the liability 
to fence were obviously not of much service. 

That the above decision is governed by the principle 
which runs through the decision in Fletcher v. Ry- 
lands, and a multitude of other cases, some of which 
are noticed above, appears pretty obvious. A careful 
examination, indeed, shows that it is undistinguish- 
able in principle. 

————— 
EXAMINATION OF DEFENDANT’S PERSON 
IN ACTION FOR PERSONAL INJURIES. 


SUPREME COURT OF IOWA.* 


ScHROEDER v. THE C., R. I. & P. R. Co. 


In an action for damages for personal injuries, the plain- 
tiff may be required by the court, upona proper ap- 
plication therefor by the defendant, to submit his per- 
son to an examination for the purpose of ascertaining the 
character and extent of his injuries. 

Argument 1. A party to an action has the right to de- 
mari the administration of exact justice, and, to 
this end. that evidence essential thereto and within 
the control of the court shall be produced. 

Argument 2. It is within the power of the court to com- 
pel an examination since the plaintiff is before it as 
a witness, and upon his refusal he may be treated as 
recusant. 

Argument 3. The courts have authority to direct an ex- 
amination in actions of divorce on the ground of 
impotency. 

Argument 4. Plaintiffs are permitted in actions for per- 
sonal injuries to exhibit their wounds or injuries to 
the jury. 


PPEAL from Clinton Circuit Court. 

Action to recover for personal injuries sustained 
by plaintiff while in the employment of defendant, by 
reason of the negligence of defendant’s employees. 
There was a verdict and judgment for plaintiff; de- 
fendant appeals. The facts involved in the questions 
of law determined by the court are found in the opin- 
ion. The case has before been in this court upon a 
former appeal by defendant. See 41 Iowa, 344. 


Cook & Richman, for appellant. 
W. A. Foster, for appellee. 


Beck, J. I. Plaintiff, with numerous other men, 
was employed by defendant in taking down and re- 
moving its old railroad bridge across the Mississippi 
river between Davenport and Rock Island, The tim- 
bers of the bridge were, when taken down, placed 
upon cars and in that manner transported toa place 
convenient for depositing them. To reach this place 
with the train it was necessary to draw it westward 
with an engine and at a certain point change it, by 
means of a “‘ switch,’ to another track, upon which it 





* We are indebted for this novel and interesting case to Mr. 
John S. Runnells, State Reporter of Iowa. The case will appear 
inthe 47th Iowa Reports. Ep. A. L. J. 
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was ‘backed’ to the place where the load was de- 
posited. Plaintiff was required, by the employee of 
defendant under whose direction he was working, to 
go from the bridge, when the train had received its 
load, with it in order to assist in unloading the tim- 
bers. With other men he went upon the train and 
seated himself upon the timbers. In backing, the 
timbers upon which he was sitting were thrown off 
the car, and plaintiff was also thrown to the ground, 
the timbers, or some of them, falling upon him. Plain- 
tiff claims that the accident occurred through the 
negligence of defendant's employees, and that the in- 
juries he received were severe, and permanent in their 
character, and have so far disabled him that he cannot 
engage in employments requiring ordinary strength 
and vigor. 

iI. The issues of the case involved the extent of the 
injuries inflicted upon plaintiff, and their effect upon 
his health and strength. He testified upon the first 
trial that he was so far disabled that he could not en- 
gage in labor requiring the exercise of common 
strength and activity. The testimony was to the ef- 
fect that his hips and back were the seats of great pain, 
and that the injuries had impaired his nervous system, 
and that his limbs and some of his internal organs 
were, to an extent, paralyzed. 

After the jury were impanelled, and before the in- 
troduction of any testimony, the defendant filed a 
written application asking that a proper order of the 
court be made, requiring the plaintiff to submit to an 
examination by physicians and surgeons, that they 
might determine the true condition of his health, and 
the character and extent of his ailments, to the end 
that it might be known whether, indeed, he was suf- 
fering from any disability, and, if so found, whether 
it originated from the injuries sustained by the tim- 
bers falling upon him, as claimed by him in his peti- 
tion and testimony. The defendant in its application 
asked that such examination should be made by a 
proper number of physicians, to be selected, in equal 
numbers, by plaintiff and defendant, and it was pro- 
posed by defendant that its own medical officer should 
not be one of the number, and that the expenses of 
such examination would be paid by defendant. In 
support of this application the affidavit of a surgeon 
and physician in the employment of defendant was 
filed, stating that he had professionally attended plain- 
tiff immediately after he was injured, and had made 
personal observation of plaintiff's condition, and had 
heard his testimony at the former trial, and it was his 
belief, based upon these means of knowledge, that 
his injuries were not of the character and extent 
claimed by him, and that the truth of the matter could 
be ascertained by a proper personal examination of 
plaintiff. 

This application was resisted by plaintiff by excep- 
tions and an affidavit of himself, which show, among 
other matters, that it was not made until after the 
jury were sworn; that plaintiff had no witness pres- 
ent, except himself, who could testify to his physical 
condition, for the reason that the printed testimony 
of the physicians at the first trial, used in the Su- 
preme Court by consent of parties, was to be read 
upon the trial by plaintiff; that a number of physi- 
ciaus were in attendance at the court through the 
procurement of defendant, who, plaintiff charged, 
were interested against him; that plaintiff is not ac- 
quainted with physicians in the county where the case 
was on trial, the venue having been changed from 
Scott county, and that he is without means to pro- 
cure the attendance of physicians for the purpose of 
an examination. 

It is also alleged in the exceptions ‘that the affec- 
tion from which plaintiff now suffers is a nervous de- 
rangement, injuring the bowels, and partial paralysis,” 
and, as shown upon the former trial, an examination 





would fail to reveal the extent and character of his 
ailments. The plaintiff further insisted that the court 
had no authority to order the examination to be made, 
and no power to enforce such an order, if made. The 
application was overruled on the ground that defend- 
ant was not entitled, as a matter of right, to the order 
sought. 

The plaintiff testified, in the course of the trial, that 
his back and internal organs of the lower part of the 
body were affected by the injury, and that one of his 
legs was disabled to an extent that deprived him of its 
full use, and that he thought it appeared to be smaller 
and somewhat shrunken. Upon the cross-examina- 
tion, after having stated the condition of his legs, he 
was asked if he was willing to permit his limbs to be 
examined by physicians. His counsel objected to this 
question, and the court did not permit it to be pro- 
pounded to him. 

These rulings are the subject of separate objections 
on the part of defendant. As they present substan- 
tially the same question they may be considered to- 
gether. 

I1I. The plaintiff must be regarded as objecting to 
an examination of the diseased parts of his body by 
competent physicians and surgeons, although no ob- 
jection thereto was formally expressed by him. His 
resistance to the application made by defendant 
and his objection to the interrogatory must be re- 
garded as a refusal on his part to consent to an exam- 
ination. The first ruling of the court is based upon 
the ground that it possessed no authority to order the 
examination, as a matter of right possessed by defend- 
ant. Weare to understand that the like reason con- 
trolled the decision upon the competency of the ques- 
tion objected to by defendant. It seems quite clear 
that, if defendant had no right to require plaintiff to 
submit to an examination of his person, the court 
rightly decided in overruling defendant’s application. 
The same is true as to the ruling upon the interrog- 
atory. If the plaintiff had answered the question 
negatively, or refused to answer, the court could not, 
in this view of the law, have required an answer, or 
required plaintiff to submit to the examination; 
therefore, if the rule recugnized by the court is cor- 
rect, it would have been vain to have ruled differ- 
ently. 

The converse of this proposition must be true, 
namely: If the defendant was entitled, as a matter of 
right, to have the person of plaintiff examined, the 
court possessed the authority and power to order it 
and enforce its order. This cannot be doubted. As 
to the manner of enforcing the order we may have 
something to say hereafter. As the decisions of the 
court under consideration were based upon the view 
that defendant could not demand the examination of 
plaintiff, as a matter of right, the soundness of the de- 
cision must be first considered. 

IV. Whoever is a party to an action in a court, 
whether a natural person or a corporation, has a right 
to demand therein the administration of exact jus- 
tice. This right can only be secured and fully re- 
spected by obtaining the exact and full truth touching 
all matters in issue inthe action. If truth be hidden, 
injustice will be done. The right of the suitor, then, 
to demand the whole truth is unquestioned; it is the 
correlative of the right to exact justice. It is true, 
indeed, that on account of the imperfections incident 
to human nature perfect truth may not always be at- 
tained, and it is well understood that exact justice 
cannot, because of the inability of courts to obtain 
truth in entire fullness, be always administered. We 
are often compelled to accept approximate ustice as 
the best that courts can do in the administration of 
the law. But while the law is satisfied with approx- 
imate justice where exact justice cannot be attained, 
the courts should recognize no rules which stop at the 
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first when the second is in reach. Those rules, too, 
which lead nearer the first, should be adopted in pref- 
erence to others which end at points more remote. 
This doctrine lies at the foundation of the rules of 
evidence, though it must be confessed that the super- 
structure does not always fully conform thereto. 
Great progress, however, in a comparatively recent 
period has been made, by legislation and judicial de- 
cisions, in the work of conforming the system of evi- 
dence to this germinal principle. The most notable of 
the steps in this progress is the abrogation of the rule 
which precluded parties toactions from giving testi- 
mony therein. This rule, however, was mistakenly sup- 
posed to be in harmony with the principle just stated. 
It was believed that the interest of parties to actions 
would cause them, as witnesses, to pervert the truth 
or conceal it. But when it was discovered that, asa 
rule, this was an erroneous conclusion, legislation was 
invoked enabling parties to testify. The wisdom of 
the change has been fully vindicated by experience. 

In the case before us plaintiff claims to recover for 
injuries sustained on the 6th day of November, 1872; 
in December, 1874, the first trial was had. He 
claims in his pleadings, and so testified on the former 
trial, that the injuries produced permanent disability ; 
the like testimony was repeated at the last trial. It 
quite satisfactorily appeared, by the application of de- 
fendant for an order requiring his examination and the 
affidavit supporting it, that the full effect of the inju- 
ries and the extent of his disability could be determined 
by physicians and surgeons upon an examination of 
the body of plaintiff. This, we think, was clearly es- 
tablished by the professional testimony given at the 
trial. It appears that no thorough and careful exam- 
ination was made by physicians since the first trial; 
and, indeed, it may be well claimed that no such ex- 
amination was made at any time after the physician 
ceased to attend upon him forthe injuries. His tes- 
timony at the first trial as well as at the second was to 
the effect that he suffered continually from the inju- 
ries, and his debility was of a character that would 
probably be permanent. The decided--indeed, the 
very great preponderance of the evidence, apart from 
his own testimony, was to the effect that the injuries 
had wrought no such effects as claimed by plaintiff. 
The medical witnesses unite in testifying that an ex- 
amination of his person would reveal, almost certainly, 
his true condition. Indeed, the showing made by de- 
fendant upon the application for examination as to 
the nature of his disease authorized such a conclusion. 
To our minds the proposition is plain that a proper 
examination by learned and skillful physicians and 
surgeons would have opened a road by which the 
cause could have been conducted nearer to exact jus- 
tice than ir any other way. The plaintiff, as it were, 
had under his own control testimony which would 
have revealed the truth more clearly than any other 
that could have been introduced. The cause of truth, 
the right administration of the law, demand that he 
should have produced it. 

We will consider the objections urged to this view 
of the case. It hardly appears that the objections 
urged in the exceptions of plaintiff to defendant's ap- 
plication ought to be here considered, as the court 
below held none of them good, but decided the point 
upon the ground that defendant asked for a matter to 
which it had no right. It is, however, proper to remark 
that the inability of plaintiff to pay physicians who 
should make the examination was no impediment to 
the order, as defendant proposed to furnish the means 
required. The facts that the application was made 
after the jury was sworn, and plaintiff knew no 
physicians in the county of the trial, do not appear to 
be well founded objections to allowing the order, for 
it does not appear that ample time could not have been 
allowed by the court for the examination in a manner 








that would have proved satisfactory to plaintiff. The 
fact that defendant had present in court so many 
physicians, charged by plaintiff with having an undue 
interest against him, was no sound objection, for the 
court could have refused to appoint any such to make 
the examination. 

VI. But it is urged the court was clothed with no 
power to enforce obedience of plaintiff, had such 
an order been made. Its power, in our judgment, 
was amply sufficient to coerce obedience. The plain- 
tiff would have been ordered by the court, by submit- 
ting his person to examination, to permit the intro- 
duction of testimony in the case. His refusal would 
have been an impediment to the administration of 
justice, anda contempt of the court’s authority. He 
would have been subject to punishment as a recusant 
witness who refused to answer proper questions pro- 
pounded to him. Should such recusancy too long de- 
lay the court, or prove an effective obstruction to the 
progress of the case, the court could have stricken 
from the pleadings all the allegations as to permanent 
injury, and withdrawn from the jury that part of the 
case. The plaintiff by voluntarily withdrawing his 
claim for such injury would have been relieved from 
the necessity of submitting to the examination, and 
proceedings as for contempt would have been sus- 
pended. When it is remembered that plaintiff was a 
witness before the court, that the examination of his 
person would have had the effect to elicit testimony 
from him, as upon a cross-examination, the power of 
the court over him will be readily understood. 

VII. It is said that the examination would have sub- 
jected him to danger of his life, pain of body and in- 
dignity to his person. The reply to this is that it should 
not, and the court should have been careful to so or- 
der and direct. Under the explicit directions of the 
court, the physicians should have been restrained from 
imperiling, in any degree, the life or health of the 
plaintiff. The use of anesthetics, opiates or drugsof 
any kind should have been forbidden, if, indeed, it had 
been proposed, and it should have prescribed that he 
should be subjected to no tests painful in their charac- 
ter. As to indignity to which an examination would 
have subjected him, as urged by counsel, it is probably 
more imaginary than real. An examination of the 
person is not so regarded when made for the purpose 
of administering remedies. Those who effect insur- 
ance upon their lives, pensioners for disability incurred 
in the military service of the country, soldiers and 
sailors enlisting in the army and navy, all are sub- 
jected to rigid examinations of their bodies, and it is 
never esteemed a dishonor or indignity. The stand- 
ing and character of the physicians who should have 
been appointed to make the examination would not 
only have secured plaintiff from insult and indignity, 
but would have been a guaranty that nothing would 
have been attempted which would have endangered 
his life or health. 

VIII. We have been able to find no case in which 
the question before us has been cousidered, and we 
have been referred to no authority by counsel that 
seems to have much application thereto. The courts 
have held in divorce cases, when the impotency of a 
party isin question, an examination may be ordered 
of the person alleged to be impotent. See 2 Bishopon 
Marriage and Divorce, § 590 et seq., and notes. The 
foundation of this rule is the difficulty of reaching the 
truth in any other way than by an examination of the 
person. The authorities referred to may be regarded 
as giving some support to our conclusion. 

IX. It is the practice of the courts of this State, 
sanctioned by more than one decision of this court, to 
permit plaintiffs who sue for personal injuries to ex- 
hibit to the jury their wounds or injured limbs, in or- 
der to show the extent of their disability or suffering. 
If. for this purpose, the plaintiff may exhibit his inju- 
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ries, we see no reason why he may not, in a proper 
case and under proper circumstances, be required to 
do the same thing for a like purpose upon the request 
of the other party. If he may be required to exhibit 
his body to the jury, he ought to be required to sub- 
mitit to examination of competent professional men. 

X. The court instructed the jury that they were 
authorized to regard plaintiff's refusal to submit to an 
examination as an admission that the examination, if 
made, would have been against his interest in the suit. 
It is argued that this familiar rule of law would alone 
relieve defendant from the effect of prejudice on ac- 
count of the refusal of plaintiff to be examined. This 
position is not correct. The defendant is left to de- 
pend upon the inference of the jury, which might or 
might not have been exercised, instead of having the 
truth disclosed by direct and positive evidence. The 
law will not require it to depend upon such inferences 
where it can afford the means of producing competent 
evidence upon the question in issue. 

Other objections urged by defendant’s counsel relate 
to the findings of the jury upon several issues raised 
by the pleadings, which, it is claimed, are in conflict 
with the testimony. We are not required to pass 
upon these objections, as the judgment, for the error 
of the court in refusing to require plaintiff to submit 
to an examination, must be reversed. 


Reversed. 
—_—_._ 


DRAFT DESIGNATING FUND FOR 
PAYMENT. 


SUPREME COURT OF WISCONSIN, DEC., 1878. 
CORBETT Vv. CLARK, appellant. 

The defendants, the drawee, indorsed the words “order ac- 
cepted ” upon the back of the following order: “TI. B. 
Clark & Co. Please pay C. A. Corbett one hundred and 
eighty dollars, and take the same out of our share of 
grain.” Held, that the words ‘‘ take the same out of our 
share of grain’ did not make the order payable condition- 
ally, but that the defendant was liable therein as on an ab- 
solute and unconditional bill of exchange. 

OrToN, J. This action is brought by the payee, the 
respondent, against the drawees, the appellants, upon 
the following instrument: 

‘“*Green Bush, Wis., Sept. 20, 1875. Mr. I. B. Clark 
&Co.; Please pay C. A. Corbett one hundred and 
eighty-three dollars and 90-100, and take the same out 
of our share of the grain.” 

On the same day, the said drawees wrote upon the 
back of this order the words, ‘* order accepted,’’ and 
signed the same, by their firm name of ‘Clark & 
Thorp.” 

This acceptance, in itself, is unqualified and abso- 
lute, but of course it must be held to be subject to any 
qualifications or condition, if any, which appear upon 
the face of the order, and it is contended by the 
learned counsel of the appellants, that the words, 
‘“‘and take the same out of our share of the grain,” 
qualifies the acceptance and makes the order payable 
out of a distinct and specified fund and conditional upon 
the sufficiency of such fund. These words, without ex- 
planation, are meaningless, but to give the appellants 
the full benefit of their explanation, by the facts set 
up in their answer and found by the Circuit Court, it 
may be said, that the appellants had rented to the 
drawers of said order two farms, and by the terms of 
the lease, each party was to have one-half of the pro- 
duce raised upon the said farms, for the years 1875 and 
1876, and the appellants were to havea lien upon the 
share of the lessees, for any advances made or credits 
allowed by the appellants to them, or debts incurred 
to the appellants by them, ia and by the working of 
the farms, and for seed and certain fall ploughing. 
The drawers of the order had gone into possession of 





the farms, and when the order was drawn the produce 
of the same was either harvested or growing and they 
had no other meaus to pay their debts, except their 
share of the same, and besides which they were insol- 
vent. The appellants, at the date of the order, had 
claims against the drawer’s share of the produce aoc- 
cording to the terms of the lease of an uncertain 
amount, but probably considerably less than said 
share, and had also become the holder of a certain 
chattel mortgage upon the half share of the half share 
of the said drawers, belonging to one of said drawers 
to secure his individual note for $323, besides interest 
to become due Dec. 28, 1875, and which mortgage also 
covered some other property. 

It is claimed by the appellants, that their advances 
under said lease, together with the said note and 
mortgage, more than covered the entire amount of 
said half share of the produce raised upon said farms 
for the year 1875, and that the respondent, the payee 
of said order, had knowledge of these facts, and that 
the words in the order, “take the same out of our 
share of the grain,’’ mean said share, already antic- 
ipated and absorbed by their other claims. 

This bill is not drawn with words of negotiability, 
but, ‘‘ it is not essential to the validity of a bill of ex- 
change that it should be made payable to order or 
bearer, or have the words value received.’’ Mehllberg v. 
Tisher, 24 Wis. 607. This order then has all the essen- 
tial elements of a bill of exchange, unless the above 
words make it payable out of a particular fund and 
conditionally, and qualify the acceptance. 

We do not think they can have this effect, even with 
the explanation given in the answer and finding. This 
question must be determined by the rule, that if these 
or similar words are used, ‘‘merely to designate the 
fund out of which the acceptor may re-imburse him- 
self’’ or ‘‘as mere reference in the draft to the fund, 
to call the attention of the drawee to his means of re- 
imbursement,”’ then the order and acceptance are ab- 
solute and unconditional; but if they are used to limit 
the payment or make the order payable only out of a 
particular fund, or conditionally, or upon a contin- 
geucy, then the order is not a bill of exchange, and 
the acceptance alone is not a sufficient cause of action, 
even between the original parties. Story's Bills of 
Ex., § 46. 

Perhaps a better test, as to whether an order with 
such or similar words is a bill of exchange, is found 
under the above reference. The general rule is, that 
a bill of exchange always implies a personal general 
credit not limited or applicable to particular circum- 
stauces and events which cannot be known to the 
holder of the bill in the general course of its negotia- 
tion.’’ The vague, aud by themselves meaningless, 
words here used, as we shall see, cannot affect the 
original payee, after an unqualified acceptance, much 
less would they affect subsequent holders of the bill, 
chargeable only with notice of the words themselves. 

By the above test, there would seem to be no ques- 
tion that this orderis to be treated as an uncondi- 
tional ‘and absolute bill of exchange. 

Where the words in the body of the order are ob- 
scure, ambiguous, or uncertain, aud it may be doubt- 
ful whether they should be construed to make the 
payment conditional, contingent or limited by a par- 
ticular fund, or as a mere direction as to the fund out 
of which the drawee may be re-imbursed, then it would 
seem to be the duty of the drawee in his acceptance, 
to clearly express such a condition or qualification. 
Sproat v. Matthews, 1 Term R. 182; Story’s Bills of 
Ex., § 240. But, by the authorities which are from 
cases nearly parallel, there can be no doubt that this 
instrument should be classed as a bill of exchange. In 
Redman v. Adams, 51 Me. 433, the words of the clause 
were, ‘“‘and charge the same agaiust whatever amount 
may be due me, or my share of fish caught on board 
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schooner ‘ Morning Star’ for the following year 1860.” 
The acceptance was general, and the court held that 
“this was a mere reference to the fund in the draft, to 
call the attention of the drawee to his means of re-im- 
bursement”’ and that ‘‘ the payment of the order was 
not made to depend upon his having any share of the 
fish, nor was the call limited to the proceeds thereof.” 
In McLeed v. Snee, 2 Strange, 762, the order was, ‘‘ pay 
£9, 10s. as my quarterly half pay to be due from 24th 
of June to 27th of September next, by advance,”’ and 
the court says, “‘the mention of the half pay is only 
by way of direction how he shall re-imburse himself, 
but the money is still to be advanced on the credit of 
the person,” and the court distinguishes such a case 
from Josselyn v. Lacier, 10 Mod. 294, and Jenny v. 
Herle, 1 Strange, 591, where the orders were drawn 
upon particular and uncertain funds, and no personal 
credit is given to the drawer. In Haussoullier v. 
Hartsinck, 7 Term R. 733, the words in the note were, 
‘being a portion of value, as underdeposited in secu- 
rity for the payment hereof”’ and the collateral was 
appended to the note, it was held the note was payable 
at all events, and that the payment when made was to 
be carried to a particular account. 

Where the clause merely indicates the account, to 
which the transaction is to be carried, or the fund from 
which the drawee is to re-imburse himself, and the ac- 
ceptance is general, it does not affect the validity of 
the order as a bill of exchange. Kelley v. Mayor, etc., 
of Brooklyn, 4 Hill, 263; Early v. McCart, 2 Dana, 414. 
In Spurgin v. McPheeters, 42 Ind. 527, the order was, 
‘‘pay to Jesse McPheeters or order the sum of one 
hundred and nineteen dollars, on said bill of 1% in. 
lumber, and oblige,’’ etc. The answer set up, that the 
order was given for past indebtedness; that the draw- 
ers were insolvent; that the drawees had a contract 
with the drawers for the delivery of 1'¢ inch lumber 
on the cars and to be paid for, when 30,000 feet of such 
lumber was so delivered, and not till then; that said 
lumber had not been so delivered, and that the order 
was drawn and accepted with reference to said con- 
tract, and that all the facts were within the knowledge 
of the payee at the time of the acceptance, and that it 
was understood at the time that the order was not to 
be paid until the performance of said contract. The 
acceptance was simply ‘“‘I accept.’’ Theaction was by 
the payee against the acceptor. On demurrer to the 
answer, it was held, that the acceptance being general, 
it could not be contradicted or explained, by a contem- 
poraneous verbal agreement; that the consideration of 
the bill could not be inquired into as between the ac- 
ceptors and the payee, and that showing that it was 
given for an antecedent debt or as an accommodation, 
was no defense. In Sylvester v. Staples, 44 Me. 496, 
the order was “ pay Ansel T. Sylvester fifty-five dol- 
lars, for work done on logs,’’ etc. The acceptance 
was: “IT accept the within order to pay when due.” 
On the trial of the action by the payee against the ac- 
ceptor, the defendant offered to show by parol evi- 
dence, that the words “to pay when due,’’ were under- 
stood by the parties and agreed to mean, when the 
acceptor should have funds in his hands belonging to 
the drawee, ‘‘ for work done on logs,’’ and that at the 
time of the acceptance there was nothing so due, and 
has not since been due, and the offer was refused and 
the evidence rejected on the ground that the accept- 
ance was general and the words could have no other 
construction than to mean to pay when the order was 
due or at the maturity of the order, and that parol 
evidence was not admissible to contradict or explain 
either the order or acceptance. The objection was 
made, that the order had no words of negotiability, 
as in this case, and, therefore, no billof exchange, and 
that it was open to explanation and defenses of this 
character, 

It was held that the order was a bill of exchange, 








and that the exclusion of the evidence offered to show 
any contemporaneous agreement between the parties 
contradicting or varying the terms of the order or the 
acceptance was correct, and that the words of the ac- 
ceptance must be taken most strongly against the 
acceptor. In addition to the elementary principles 
and the first impressions based upon the reason sup- 
porting such principles in application to this peculiar 
form of order, I have referred to the foregoing cases, 
which appear to be very much in point, and given to 
them considerable space, because these peculiar clauses 
in orders and acceptances, though various in language, 
are often closely similar in significance, and make very 
close cases and present great difficulty in determining, 
in any given case, whether the order isa bill of ex- 
change and its acceptance absolute or conditional. 

The learned counsel of the appellants have cited 
several cases, which they most ingeniously claim to be 
applicable to this case, and to show by authority that 
this acceptance is payable out of a particular fund and 
conditional, and, therefore, no bill of exchange. 

In Gerard v. La Coste, 1 Dall. 194, it is held, that the 
order in that case, not having words of negotiability, 
was not assignable so as to allow the holder to sue 
upon it, but it is held that it was a bill of exchange, 
and when accepted bound all parties to it absolutely. 
In Cook v. Satterlee, 6 Cow. 108, the order was upon the 
drawee to pay and take up the note of the drawer in 
the possession of the payee, and it was held that it 
was nota bill of exchange, but a mere engagement, 
and in declaring upon it, the payee must show per- 
formance. In Atkinson v. Manks, 1 Cow. 691, the or- 
der was drawn for the delivery of goods in the hands 
of the drawee, and of course no bill of exchange. 

The orderin Jackman v. Bowker, 4 Metco. 235, was 
upon the drawee to pay an uncertain amount, to be 
ascertained upon a final settlement with the payee, 
and out of an uncertain fund in the hands of the 
drawee, and, therefore, no bill of exchange. 

The case of Munger v. Shannon, 61 N.Y. 251, claimed 
to be especially in point, is essentially different from 
this case. The fund was in the hands and under the 
joint control of the drawer and drawee as copartners, 
and the order was drawn upon the drawer’s share of 
the profits of the partnership business, which could 
not be ascertained without accounting and settle- 
ment. 

But whether this order was strictly a bill of ex- 
change or not, this defense is not available against an 
absolute and general acceptance. 

In Maber v. Massias, 2 Wm. Black. 1072, the order 
was for money, the produce of the drawer’s goods, in 
the hands of the drawee, after discharging present 
acceptances, and the acceptance was general, and it 
was held that the acceptor could not defend on the 
ground of balance due him from the drawers when 
his acceptance was general and unconditional, and the 
court said: ‘“‘ but having accepted it generally in the 
terms of the draft, that is, subject to prior acceptance, 
he shall not shelter himself by this concealed balance 
due to himself in the course of a running account.” 
The same equitable principleis recognized and enforced 
in the case of Weston v. Barker 12 Johns. 276, where 
the assignee of certain funds in trust, for the payment 
of specified indebtedness of the assignor, and to hold 
the balance subject to his order, which order was given 
to the plaintiff, it was held that the acceptor of such 
a trust, and by it, the acceptor of the order, could not 
set off against such order demands against the assignor 
arising from other transactions in which the plaintiff 
had no concern. In Kemble v. Lull, 3 McLean, 272, 
where the order was for a certain sum of money, ‘‘if 
in funds,’’ and there was a general acceptance, it 
was held, that after such a general acceptance, the ac- 
ceptor could not allege a want of consideration, and 
that the acceptance was an undertaking to pay the 
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amount of the order to the plaintiff. To the same 
effect is the case of McMenomy v. Ferrers, 3 Johns. 71. 
The defense in effect is, that the appellants, when the 
order was given, had already anticipated and absorbed 
the entire share of the grain belonging to the drawers, 
by claims and demands against them, and that, there- 
fore, there was no consideration to the order, and 
places the appellants, the drawees and acceptors of 
the bill, in the attitude of knowing when they ac- 
cepted it, that they had no fund out of which it could 
be paid. The attitude most clearly shows that they 
accepted the bill upon the personal credit of the draw- 
ers alone, and not upon the credit of any fund, and as 
an accommodation to the drawer. 

“Tt was no defense or bar, that the bill was known 
to the holder to be an accommodation bill as between 
the other parties if he took it for value before due. 
Story’s Bills of Ex., § 191. 

By a proper construction of these words in the bill, 
and by the authorities, we are clearly of the opinion 
that this order is a valid bill of exchange, and is not 
payable out of a particular fund or conditionally, but 
absolutely, and that the words are used merely in ref- 
erence to the means by which the appellants, the ac- 
ceptors, might re-imburse themselves for its payment, 
and that the defenses set up were unavailable. 

The judgment of the Circuit Court is affirmed with 
costs. 

— —_——_——— 


NEW YORK COURT OF APPEALS ABSTRACT. 


CONTRACT FOR FREIGHTING — MONEY HAD AND 
RECEIVED — PRIVITY — RATIFICATION — REMOVAL OF 
CAUSE. — The plaintiff was applied to by the agent of 
the Erie and Pacific Despatch Co., in regard to en- 
gaging freight for December and January, 1874, from 
Chicago to Liverpool. The agent told the plaintiff that 
he had engaged 1,000 tons by telegraph at a specified 
price, in the defendant’s line; the plaintiff then said 
he would take it at the price named, and the agent 
agreed to it, and so telegraphed the president of his 
company. That company had a joint bill of lading 
with defendant, with authority to engage freight. A 
memorandum was accordingly made upon defendant’s 
books, on receiving the despatch aforesaid. There was 
no restriction, in the agreement between the plaintiff 
and the agent, that defendant should carry only such 
freight as belonged to or was forwarded by and in the 
name of the plaintiff, nor was there any entry in de- 
fendant’s books to that effect. Plaintiff shipped 65 
tons in his own name, and procured the remainder 
from others, and delivered all to the Despatch Co. at 
Chicago, to be forwarded to defendant at New York, 
for shipment to Liverpool. The defendant received 
it all, but on all that was not shipped in plaintiff's 
name, charged a greater rate of freight than the price 
agreed on, between plaintiff and the Despatch Co., 
and received it from the person to whom the goods 
were shipped. The plaintiff.sued defendant to recover 
such excess. Held, that he was entitled to recover it as 
money had and received for his use. The excess did 
not belong to defendant, but to plaintiff. When a 
person receives money of another which in equity and 
good conscience he ought to refund, the law implies a 
promise to account for it to the true owner. Eddy v. 
Smith, 13 Wend. 488. The complaint containing a 
statement of fact constituting a cause of action on 
contract, sustained by proof, an avermentof wrongful 
and fraudulent conversion may be disregarded. Con- 
aughty v. Nichols, 42 N. Y. 83. Whether there was 
such asuppression of facts as to render the contract 
void ab initio was a question of fact. Onthe question 
of privity, the defendant, knowing that the plaintiff 
was owner of the contract before all the goods had 
been forwarded, ratitied the contract by accepting and 





shipping the goods, and collecting the freight. The 
owners of the goods have no claim for the excess of 
freight. The right to have the goods carried belonged 
to the plaintiff alone, and the owners of the goods pur- 
chased the right from him, subject to the payment of 
proper charges, not limited to the price fixed between 
the plaintiff and defendant. The court was not ousted 
of jurisdiction by proceedings to remove the cause 
into the Federal court, because the petition did not 
show that the defendant was an alien citizen, etc., at 
the time of the commencement of the action, but only 
showed such facts at the time of signing and verify- 
ing the petition. Pechner v. Phoenix Ins. Co., 65 N. 
Y. 195. As the defendant subsequently tried the case 
before the referee, it seems that he waived his right to 
removal. Judgment affirmed. Tugman vy. National 
Steamship Co. Opinion by Miller, J. 

(Decided February 11, 1879.] 


CORPORATION — LIABILITY OF STOCKHOLDERS AND 
DIRECTORS FOR DEBTS.— The plaintiff, as receiver of 
the Security Insurance Company, sued the defendants 
as former directors and stockholders of the New Jer- 
sey Steam Navigation Company, to recover the amount 
of a judgment recovered in 1868, in favor of the former 
against the latter company, on account of a collision 
on the 14th of July, 1864, of the steamboat Vanderbilt 
wich a vessel which the former company had insured. 
On the 15th of February, 1864, the Steamboat Com- 
pany’s boats were sold at auction under an arrangement 
that the defendant, Jacob Vanderbilt, should bid them 
off for the defendants and other participating stock- 
holders, who should all continue to be interested in 
proportion to their stock, and those who did not par- 
ticipate were to receive their proportion of the sum so 
bid. The sum bid was not paid and the vessels con- 
tinued to run the same as before. The defendant 
Drew acted as president, and the other defendants were 
trustees and stockholders of the company. In March, 
1865, the boats were sold by an instrument executed 
by the president, claiming to be owner. Held, that 
such former sale was fictitious, the title of the property 
continued unchanged, and the claim of the insurance 
was valid against the corporation and was not a mere 
claim against the individuals. The judgment was 
evidence against the individual defendants in this 
action, which was in the nature of a creditor’s bill to 
reach the corporate property in their hands, they hav- 
ing received and appropriated it to their own use. 
Miller v. White, 50 N. Y. 137; McMahon v. Macy, 51 
id. 155, distinguished. The stock and property of a 
corporation are a trust fund for the payment of its 
debts, and creditors have alien and right superior to 
stockholders. They may be followed by a creditor 
even when divided among stockholders. Bartlett v. 
Drew, 57 N. Y. 587. The Steamboat Company’s char- 
ter having expired by limitation of time, February 
29, 1869, it was claimed that defendants could not be 
held for any property that did not come into their 
hands after the plaintiffs’ claim accrued, and that there 
was no evidence that any property came into their 
possession at the time of such dissolution of the com- 
pany; but the answer of the company in the suit 
brought by the Insurance Company, verified by de- 
fendant Drew, admitting that the company was the 
owner of the boat Vanderbilt at the time of the col- 
lision, and the answer of defendants Drew and Englis 
in this suit admitting the incorporation of that com- 
pany, the recovery of the judgment, etc., the defend- 
ants are now estopped from denying the ownership of 
the Vanderbilt by the Steamboat Company, or its lia- 
bility to the Insurance Company. The judgment in 
question was recovered before the expiration of the 
charter, and it must be assumed, the defendants being 
owners of the Vanderbilt, that the property in their 
possession, or the avails of the sale thereof made in 
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March, 1865, belonged to them, that they had the bene- 
fit of it, and were liable to account therefor up to and 
since the expiration of the charter. The same is true 
of Englis, who, although a small stockholder at the 
time of the collision, afterward became heavily inter- 
ested, and always acted in the direction and manage- 
ment, and received or was entitled to receive the in- 
come or avails of the sale. It is to be presumed that 
he received in proportion to his entire interest. Each 
stockholder was liable in proportion to his amount of 
stock for the debts of the company, and the fact that 
the liability accrued prior to Englis’ acquisition of 
most of his stock did not relieve any of that stock 
from contribution. As to the subsequently acquired 
stock he took it cum onere. Judgment affirmed. Hast- 
ings, Receiver, vy. Drew and others. Opinion by Mil- 
ler, J. 

[Decided Jan. 21, 1879.] 


EVIDENCE—TO SHOW BIAS OF WITNESS. — A rail- 
road, in crossing a highway, is bound so to construct 
its track as not to impair the usefulness and inconven- 
ience of the highway; such is its duty under the stat- 
ute and at common law. Laws of 1850, chap. 140; Cott 
v. Lewiston R. R. Co., 36 N. Y¥. 214; People v. N. Y. 
Cent. R. R. Co., not reported. An order denying a 
new trial on account of misconduct of a juror is not 
appealable to this court. Gray v. Fisk, 53 N. Y. 630; 
Livermore v. Bainbridge, 56 id. 72; Williams v. Mont- 
gomery, 60 id. 648. The rule is the same under the 
new Code. On the trialof an action for negligence at 
a highway crossing, one of defendant’s witnesses, 
the road-master, was asked if one of plaintiff's wit- 
nesses had prior to the accident applied to him fora 
position as section-master on the railroad and been 
refused. Held, correctly excluded, as not necessarily 
showing hostility. Evidence of hostility must be di- 
rect and pointed. Starks v. People, 5 Denio, 108; 
Beardsley v. Wildman, 41 Conn. 515; Higham v. Gault, 
15 Hun, 383; Day v. Stickney, 14 Allen, 255; Stephens 
v. People, 4 Park. Cr. 397; Newton v. Harris, 6 N. 
Y. 345; Wottrich v. Freeman, 71 id. 601. It is not a 
legitimate inference that because a person has been 
refused a favor he will become hostile. Judgment 
affirmed. Gale v. N. Y. C. & H.R. R. R. Co. 
Opinion by Earl, J. 

[Decided Jan. 28, 1879.] 

JUDICIAL SALE— INCUMBRANCER— NOTICE OF PEN- 
pEeNcy.—Defendant having bid in premises on a mort- 
gage sale, declined to fulfill because a judgment cred- 
itor of the mortgagor had not been made a party to 
the action. The judgment in question was not dock- 
eted until after notice of lis pendens had been filed in 
the foreclosure suit, but before service of the sum- 
mons on the owner of the premises. By section 132 
of the Code the notice of lis pendens becomes oper- 
ative when the summons has been served upon any 
defendant. Such a judgment is within the section an 
incumbrance. Prescott v. Trueman, 4 Mass. 627; 
Rodgers v. Bonner, 45 N. Y. 379, 387, distinguished. 
The title offered being good, the purchaser must fulfill. 
Judgment affirmed. Fuller v. Purser. Opinion by 
Folger, J. 

[Decided Feb. 11, 1879.] 

MECHANICS’ LIEN FOR ARCHITECTS’ SERVICES — 
ACCOUNT RENDERED.— Under chap. 478, Laws of 1862, 
providing that ‘“‘any person who shall perform any la- 
bor or furnish any materials in building, altering, or 
repairing any house,”’ etc., ‘‘ by virtue of any contract 
with the owner,’’ etc, shall have a lien on such 
premises, etc., an architect employed by the owner to 
superintend the erection is entitled to file and enforce 
alien for his services. The statute makes no distince- 
tion between skilled and unskilled labor or between 
manual labor and the labor of one who supervises, di- 
rects, and applies the labor of others. The principle 








of the statute is that any person who has contributed 
by labor or materials to a structure shall have a claim 
on the property for compensation. Aikin v. Wasson, 
24.N. Y. 482; Coffin v. Reynolds, 37 id. 640, distin- 
guished. The plaintiff was not concluded as to amounts 
by an account ‘“‘tendered to defendant, but not as- 
sented to by him;”’’ such account was mere evidence 
of an admission, to be passed on by the trial court. 
Williams v. Glenny, 16 N. Y. 389. Order of General 
Term reversed and judgment on report of referee af- 
firmed. Stryker v. Cassidy. Opinion by Andrews, J. 
(Decided Jan. 21, 1879.] 


NEGLIGENCE—DUTY OF KEEPER OF PUBLIC HALL.— 
The defendant kept an inn, in the third story of which 
was a hall, which helet for public purposes, reached 
by two flights of stairs from the street, the first flight 
directly in front of the street entrance, and the second 
directly over the first; in the second story, directly 
over the street door was a door opening upon a wooden 
awning, six feet wide, twelve feet above the sidewalk 
and without any railing or guards; the hall ona partic- 
ular evening was let for a dance to which all were ad- 
mitted on payment of a fee; the plaintiff attended the 
dance, and on leaving the hall to go home, and reach- 
ing the foot of the second flight of stairs, supposing 
the door opening on the awning was the street door, 
walked out of it and along the awning some forty feet 
and off the end of it and falling to the ground was 
injured; he was somewhat intoxicated, but to what 
extent was disputed; there was conflicting evidence 
whether the door was opened during the evening, or 
whether the plaintiff unlocked it himself and went 
out: two other persons, perfectly sober, made the 
same mistake the same evening, but discovered the 
error in time to avoid accident, by hearing noises in 
the street below; the defendant, early in the same 
evening, expressed apprehension that some one would 
be injured there, and in consequence he locked the 
door, but it was afterward opened and continued 
open as some of the witnesses testified. In an action 
for those injuries, the innkeeper was held liable by 
the jury, and this was affirmed. Letting the premises 
for hire, the defendant was bound to keep the prem- 
ises reasonably safe for any one coming to the hall 
and for their entrance and departure. The public re- 
sorting thither are not mere licensees to whom the 
owner of the premises owes no duty to keep them safe. 
The question of plaintiff's negligence was properly 
submitted to the jury. Judgment affirmed. Camp v. 
Wood. Opinion by Andrews, J. 

[Decided Jan. 21, 1879.] 


PRACTICE—APPEAL TO COURT OF APPEALS—UNDER- 
TAKING.—Although by the new Code, an undertaking 
on appeal tothe Court of Appeals need not accompany 
the notice (§ 1300), but may be served at any time be- 
fore the lapse of the time for appealing (§ 1334), yet 
such appeal is not effectual until an undertaking is 
served (§ 1326); and where notice of appeal has been 
given, but no undertaking, no return can be made, and 
the cause cannot be regularly placed on the calendar, 
and a motion to strike it off must be granted, Motion 
to strike cause from calendar granted. Raymond v. 
Richmond. Opinion per Curiam. 

[Decided Jan. 23, 1879.) , 
—_— lO : 
UNITED STATES SUPREME COURT 
ABSTRACT. 

BANKRUPTCY —SUPERVISORY JURISDICTION OF 
Crrcovuir CouRT MAY BE EXERCISED ON WRIT OF 
ERROR.— A United States District Court sitting in 
bankruptcy dismissed a petition in bankruptcy, where- 
upon the case was taken to the Circuit Court by a writ 
of error, which stated in terms that it was sent down 
to bring up the record and proceedings in a certain 
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matter pending in the District Court sitting in bank- 
ruptcy. The Circuit Court reversed the decision of 
the District Court and oruered it to adjudge the com- 
pany against whom the petition was filed bankrupt. 
To reverse this judgment the latter company sued out 
of the Supreme Court a writ of error to the Circuit 
Court, and the petitioner in bankruptey moved to dis- 
miss the suit on the ground that the decision of the 
Circuit Court was final. Held, that the motion to 
dismiss must be granted. The only remedy for the 
correction of errors in proceedings in the District 
Court for an adjudication in bankruptcy is such as can 
be had under the supervisory jurisdiction of the Circuit 
Court, and as to that jurisdiction the action of the 
Circuit Court is final and not subject to review in the 
Supreme Court. Sandusky v. National Bank, 23 
Wall. 293; Hill v. Thompson, 94 U. S. 322. The fact 
that the case was taken to the Circuit Court by writ of 
error does not affect the question. No particular 
form of proceeding is required in order to take the 
case to the Circuit Court for review under this juris- 
diction. It is sufficient if some ‘‘ proper process ”’ for 
that purpose is employed; and in Insurance Company 
vy. Comstock, 16 Wall. 259, which, like this, was a suit 
in involuntary bankruptcy against an insurance com- 
pany, this court held that a writ of error was *‘ proper 
process’ when the questions to be re-examined arose 
upona bill of exceptions taken at a jury trial under 
§ 5026, Rev. Stat., to ascertain the alleged fact of 
bankruptcy. The only jurisdiction appropriate to the 
relief which was asked was the supervisory jurisdic- 
tion, and as there is nothing in the form of the writ or 
otherwise to manifest a contrary intent it will be pre- 
sumed that the court actually proceeded under that 
jurisdiction. Stickney v. Wilt, 23 Wall. 150, dis- 
tinguished. That was asuitin equity and not in bank- 
ruptey, and the Circuit Court had no supervisory 
jurisdiction in that form of proceeding. (In error to 
U.S. Circuit Court, N. D. Ohio.) Cleveland Ins. Co. 
v. Globe Ins. Co. Opinion by Waite, C. J. Clifford, J., 
dissented. 


DISTILLER’S WAREHOUSING BOND — LIABILITY OF 
SURETIES WHERE PROPERTY IS DESTROYED. —In an 
action on a distiller’s warehousing bond to recover the 
taxes on the spirits the court found that the distilled 
spirits mentioned in the bond were entirely destroyed 
by fire without any fault, negligence, or carelessness 
on the pars of the distiller, or of any person in charge 
of the distillery and bonded warehouse, in the employ- 
ment of the distiller; that they were so destroyed 
while in the bonded warehouse connected with the 
distillery, and that the warehouse was in the charge of 
an internal revenue storekeeper. Held, that these 
facts thus found did not relieve the obligors in the 
bond from liability to pay the government tax upon 
the liquors thus destroyed. ‘*‘The bond was dated on 
the 13th of June, 1870. It bound the obligors in a 
penal sum, conditioned to pay the taxes on the spirits 
deposited in the warehouse before their removal, and 
within one year from the date thereof. The obliga- 
tion was unconditional, and it was exactly that which 
the distiller and his sureties were by the act of Con- 
gress required to assume. Act of July 20, 1868, § 23; 
16 U.S. Stats. at Large, 135-6. Depositing distilled 
spirits in a government warehouse did not make them 
the property of the government, or cause them to be 
held at the risk of the bailee. The property remained 
in the distiller, and the risk of loss by fire, or any 
other casualty, was consequently his. He and his 
sureties undertook to pay the government tax upon 
the spirts in the warehouse within one year, with no 
exception for any possible contingency. The case of 
the distiller may be a hard one, but his misfortune is 
not the fault of the government. He might have pro- 
tected himself by insurance, and possibly he did, or he 





might have obtained relief under the act of Congress 
of May 27, 1872, 17 Stats. at Large, 162. By that act 
Congress has provided a way in which a remission of 
the tax upon distilled liquors, casually destroyed while 
in the custody of a revenue officer in a bonded ware- 
house, may be obtained. The provision of such a 
mode of relief indicates a purpose to exclude any 
other.”’ (In error to Circuit Court of the United States 
for the N. Dis. of Ill.) Judgment affirmed. Farrell, 
plaintiff in error,v. United States. Opinion by Strong, J. 


MANDAMUS AGAINST MUNICIPAL CORPORATION— 
HOW DIRECTED. — A mandamus to compel the per- 
formance of a duty imposed upon a board of county 
commissioners or upon a mayor and council ofacity, in 
their corporate capacity, should be directed to the 
board or to the mayor and council in their corporate 
capacity and not to theindividuals. In Kansas, coun- 
ties are bodies corporate capable of suing and being 
sued, and their powers are exercised by boards of 
county commissioners. A peremptory writ of man- 
damus was issued by the Circuit Court of the United 
States, ‘to and against the board of county commis- 
sioners of the county of Leavenworth,’’ commanding 
it to levy a tax sufficient to pay a judgment against it 
as the lawrequired. Held, that the writ was properly 
directed, and that it was properly served on the clerk 
of the board. Courts will operate upon the agents 
through the corporation. When a copy of the writ 
which has been ordered is served upon the clerk of 
the board, it will be served on the corporation and be 
equivalent to acommand upon the persons who may 
be members of the board to do what is required. If 
the members fail to obey, those guilty of disobedience 
may, if necessary, be punished for the contempt. 
Although the command is in form to the board, it 
may be enforced against those through whom alone it 
can be obeyed. In this way the office can be reached and 
the officer compelled to perform its duties, no matter 
what changes are made in the agents by whom the offi- 
cer acts. The board is in effect the officer, and the mem- 
bers of the board are but the agents who perform its 
duties. While the board is proceeded against in its cor- 
porate capacity, the individual members are punished 
iu their natural capacities for failure to do what the 
law requires of them as the representatives of the cor- 
poration. Those who are members of the board 
at the time when the board is required to act will be 
the parties to whom the court will look for the per- 
formance of what is demanded. As the corporation 
cannot die or retire from the office it holds; the writ 
cannot abate. Maddox v. Graham, 2 Mete. (Ky.) 71; 
Soutter v. Madison, 15 Wis. 87; Pegram v. Commrs. 
Cleveland Co., 65 N. C. 114; The People v. Collins, 19 
Wend. 68; United States v. Boutwell, 17 Wall. 607, 
distinguished. In that case the duty vested upona 
public officer and a writ against him abated on his 
death. (In error to the Circuit Court of the United 
States, for the District of Kansas.) Board of County 
Commissioners v. Lellew; City of Leavenworth v. Kin- 
ney. Opinion by Waite, C. J. 


—_—_.—__— 


MICHIGAN SUPREME COURT ABSTRACT. 


JANUARY TERM, 1879. 


EXECUTION — RIGHT OF OFFICER TO THRESH GRAIN 
LEVIED ON. — Action against a sheriff to recover dam- 
ages. Plaintiff alleged that the defendant, by pre- 
tended virtue of an execution against him, levied upon 
and seized his crop of harvested wheat, and that he 
proceeded to thresh the same with an imperfect 
machine, whereby much of it was wasted, and that he 
carried the remainder away. The jury found that the 
wheat was not wasted. Held, (1) that the officer had 
generaliy no authority to thresh the wheat before sell- 
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ing it, and that if there were circumstances rendering 
the threshing necessary, the burden was on the officer 
to prove them; (2) that the officer did not wholly lose 
the protection of his writ by threshing the wheat, that 
his good faith iv so doing was for the jury and would 
affect only the question of damages; and (3) that the 
defendant in the execution had a right of action 
against the officer for the injury done, and that possi- 
bly the execution creditor might also have an action if 
his judgment was not fully satisfied by the sale. Stilson 
v. Gibbs. Opinion by Cooley, J. 

PROMISE TO PAY DEBT OF ANOTHER— STATUTE OF 
FRAUDS — DAMAGES.— Defendants in error sued Pratt 
to recover a debt due from the Michigan Chair Com- 
pany, which it was claimed he had become liable to 
pay them. September 1, 1875, Pratt agreed with three 
stockholders of the company, which was then indebted 
to Bates & Co., that he would pay that debt if they 
would transfer to him 360 shares of stock, which they 
did. Afterward, in consideration that Bates & Co. 
would take no legal steps against the chair company 
for three months, Pratt promised that firm to pay the 
debt. The three stockholders assigned the promise to 
them to Bates & Cu. Held, (1) that the promise to 
Bates & Co., being a promise to pay the debt of an- 
other, is void, because not in writing; but the promise 
to the stockholders, if proved, being directly to them, 
and not to the company’s creditors, for a considera- 
tion moving from the promisee to the promisor, was 
not within the statute. Green v. Brookins, 23 Mich. 
48. (2) That Bates & Co., if claiming as assignees of 
the promisees (and this is the only ground on which 
they can make any claim) can only recover the same 
amount and on the same conditions withthem. The 
assignment convers no interest in the assignor’s stock, 
and nothing but their damages arising out of non-pay- 
ment of one debt. (3) That the interest of the prom- 
isees did not give them aright to recover the amount 
of the debt, but was confined to such injuries as might 
come to them as stockholders injured by such non- 
payment, if they were in fact so injured, and that it 
cannot be effectually ascertained in a court of law as 
severed from the entire transaction, so that the facts 
shown in evidence make out no cause of action. Pratt 
v. Bates. Opinion by Campbell, C. J. 


NEW YORK SUPREME COURT ABSTRACT. 


GENERAL TERM, Frrst DEPARTMENT, FEB., 1879. 


ATTACHMENT — SERVICE OF SUMMONS BY PUBLICA- 
TION — FOREIGN CORPORATION.—An attachment was 
granted against a foreign corporation upon an affidavit 
alleging that fact followed by the service of the 
summons by publication and in no other manner. 
Defendant appeared only for the purposes of the mo- 
tion to set aside the order of publication and to vacate 
the attachment. The affidavit for publication of sum- 
mons did not comply with the requirements of Rule 
20 in regard to attempt to make personal service within 
this State. The defendant also denied that they were 
a foreign corporation. On the motion to set aside the 
attachment the court allowed an affidavit nunc pro 
tunc to be filed complying with Rule 20, and held that 
the question as to whether the defendant is a foreign 
corporation or not cannot be tried upon a motion, and 
denied the motion with costs. Defendant appealed. 
Held, that the order should be affirmed with $10 costs 
and disbursements. No opinion. Lee v. The Valley 
Paper Mill. Davis, P. J. Brady and Ingalls, JJ. 

BROKER—LIABILITY TO, FOR DIRECTING SALE OF 
stock.—The plaintiff S., a stock broker, was directed 
by the president of the Mechanics’ and Traders’ Sav- 
ings Institution to sell for the account of the bank 
500 shares of the Atlantic Mail Steamship Company 





stock, and consummated the sale. Without notifying 
S. the president effected the sale to another party and 
S. was compelled to fulfill his contract at an expense of 
$5,000. The bank refused to re-imburse him, and he 
brought suit to recover it. The court at Special Term 
dismissed the complaint on the ground that both the 
charter of the bank and the statutes of the State of 
New York forbade the bank to own or deal in steam- 
ship shares, and therefore the contract made by the 
president of the bank was void and the bank could not 
be held liable. Held, that such a defense could not be 
interposed against an innocent party who had parted 
with value upon the faith of the contract, even admit- 
ting the illegal and unauthorized nature of it. Judg- 
ment reversed and new trial ordered. Listare v. Best, 
Receiver, etc. Opinion by Ingalls, J. Davis, C. J., and 
Brady, J., concurred. 

INSPECTION OF PAPERS—SUFFICIENCY OF PETITION 
FOR ALLEGED FORGERIES.—An action was brought by 
the plaintiff against the mortgagee and others to set 
aside as forgeries and void a bond and mortgage for 
$5,000, purporting to have been executed by the plain- 
tiffs and recorded in New York county. Plaintiffs ap- 
plied at Special Term upon a petition and upon the 
pleadings (the answer being a denial of the forgeries), 
for an order for the inspection of the alleged iorger- 
ies, that the plaintiffs’ had never executed them, and 
that permission to examine them had been refused, and 
that they had had no opportunity to make the inspec- 
tion, and that they expected by means thereof to be 
enabled to prove that said instruments were forgeries, 
and that evidence of that fact could not be obtained 
from any other sources. The petition also contained 
the usual other ailegations of materiality and necessity. 
No papers were read in opposition and the application 
was denied on the ground of insufficiency of the peti- 
tion. Held, that the order of Special Term be re~ 
versed with $10 costs and disbursements, and that the 
prayer of the petitioner be granted. No opinion. 
Cornell v. Woolsey. Davis P. J., and Brady, J. 


TESTAMENTARY LAW. 

DEVISE— CONSTRUCTION OF—UNITED STATES 
BONDs.— A testator devised to his wife, during life or 
widowhood, all his real estate, accompanied by a be- 
quest of personalty as follows: ‘* And all my personal 
property, household goods and provisions, including 
moneys and credits of every description which may 
be thereon at the time of my decease, during her 
natural life; she, however, selling so much thereof as 
may be sufficient to pay my just debts." He devised 
the remainder in said real estate to his three daughters 
in unequal portions. He bequeathed to one of his 
daughters $1,500, to another $1,000, to a daughter of 
a deceased son $500, and to her mother $5; said lega- 
cies to be paid at the death of his widow, and declared 
that the legacy to the granddaughter and the one to 
her mother, together with a tract of land conveyed to 
the son before his decease, made for them an equitable 
share of his estate. He also declared that if ‘‘ at the 
death of my said wife there should be any of my said 
personal property or money, hereby devised to my 
said wife and heirs, left unconsumed,’’ it should be 
divided between his three daughters and their heirs, 
and concluded as follows: ‘It is my will that all my 
money deposited or otherwise is to be left on deposit, 
at interest during the natural life-time of my said wife, 
except the interest to be drawn and used by her as she 
may need.” He appointed his wife executrix of his 
will. Held, that the bequest of personal property, to- 
gether with ‘‘moneys and credits of every descrip- 
tion,” to the wife, during life, includes money and 
United States bonds on deposit in bank, and that 
what remains unconsumed of the same at the widow’s 
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death, is to be applied to the payment of said legacies, 
the residue to be equally divided between the testa- 
tor’s three daughters. Ohio Sup. Ct., Jan., 1879. 
Gillen v. Kimball. Opinion by Boynton, J. 

LEGACY, WHEN VESTED.—It is the general rule that 
a legacy is to be deemed vested or contingent just as 
the time when it is to take effect shall appear to be an- 
nexed to the gift or the payment of it. Where there 
is no substantive gift, and it is only implied from the 
direction to pay, the legacy is contingent. But this 
rule is subject to the necessary exception that a con- 
trary intention is not to be collected from the words or 
circumstances. The inclination of the courts is always 
in favor of the vesting of legacies. M. devised cer- 
tain real estate to his son J., and directed thatif J. 
“should die without leaving any legitimate issue,”’ the 
property should be sold, and after payment of certain 
legacies, the balance equally divided amongst all my 
legitimate grandchildren that is now or may hereafter 
be born, to share and share alike.’’ J. died without 
any issue. Held, that the grandchildren’s interests 
vested on the death of M., and were transmissible to 
the personal representatives of such as died before the 
death of J. Pennsylvania Sup. Ct., Oct., 1878, 37 Leg. 
Int. 84. Chess’ Appeal. Opinion by Sharswood, J. 

ee ae 
NOTES OF RECENT DECISIONS. 

PROMISE TO PAY THE DEBT OF ANOTHER. —A 
promise to pay the debt of another will not support 
an action, unless the promise be founded on a prece- 
dent liability or a new consideration. Where, how- 
ever, by the arrangement between the creditor and 
the promisor, the original debtor is discharged, and a 
new debt created binding on the promisor alone, the 
promise, whether verbal or written, is supported by a 
valuable consideration—the detriment to the promisee 
in the extinguishment of the original debt — and will 
support an action, though no consideration moved 
from the original debtor to the promisor, and there 
was no privity between them. Overruling on last 
point, Williams v. Sims, 22 Ala. 512. Alabama Sup. Ct., 
Dec., 1878. Underwood v. Lovelace. Opinion by Brickell, 
Cc. J. 

ScHOOL — MANDAMUS — USE OF SCHOOL-HOUSE FOR 
RELIGIOUS WoORSHIP.— Where the majority of the 
electors of a district township have the power by a 
vote to allow the school-houses of such township to 
be used for religious services, and they have so declared 
at a properly constituted election, held, it is the duty 
of the director to open the house for such purpose, 
and it 1s as clearly enjoined by law as though expressly 
provided by statute, and an action of mandamus will 
lie. Iowa Sup. Ct., Dec., 1878. Davis v. Boget et al., 
Directors of District Township of Lenox, appellants. 
Opinion by Rothrock, C. J. 

DISTRICT TOWNSHIP— VOTE OF ELECTORS. — The 
electors of a district township, when legally assembled 
for such purpose, can determine by a vote for what 
purpose the school-house of the sub-district shall be 
used, and such houses may be open for religious wor- 
ship. sabbath- schools, etc., when the majority of elect- 
ors so determine. Ib. 

TRUSTEE — DEED OF — CONSIDERATION — PERSONAL 
COVENANT BINDING.—A trustee conveying land which 
is the subject of a trust cannot be required to enter 
into any covenant other than that he has done noth- 
ing to incumber the premises. But if he binds himself 
by a personal covenant though he describes himself as 
trustee, he is liable on his covenant as he would 
be in case the property was held and conveyed in his 
own right. The real consideration paid may be shown 
even in contradiction to the deed in actions of this 
kind. But it cannot be shown that the consideration 
was not wholly or in part received by the covenantor 





to his own use. Trustees often if not usually receive no 
part of the consideration of the deeds made by them- 
selves. In actions of this kind the covenantor is liable 
for the real consideration paid by the covenantee 
without regard to the parties receiving it or the man- 
ner of its appropriation. Iowa Sup. Ct., Dec., 1878. 
Bloom v. Wolf. Opinion by Beck, J. 
—»>———_. 
CORRESPONDENCE. 


RABELAIS ON HEARSAY AND PROFESSIONAL WIT- 
NESSES. 
To the Editor of the Albany Law Journal: 

Srr— Rabelais is not generally considered, I believe, 
as an authority in the law. But the following passage 
which I accidentally came across the other day, in the 
learned doctor’s account of the heroic deeds and say- 
ings of the good Pantagruel, strikes me as showing so 
keen an appreciation of the nature of hearsay, aud the 
character of professional witnesses, that I have copied 
it for your readers. Is it not remarkable that the 
people who honestly (?) live by their trade of “ evi- 
dencing”’ in the latter part of the 19th century should 
show so little advance on their predecessors who 
adorned the early part of the 16th? 

The whole passage would make two valuable notes 
to a treatise on Evidence; one to the chapter on Hear- 
say, and the other to the sections relating to Experts. 

ALBANY, February 17, 1879. H. 


‘*While we were looking up and down to find some more 
substantial food, we heard a loud, curious noise, like that of 
paper mills, or women brecking linen; so, with all speed, we 
went to the place whence the ndise came, where we found a 
diminutive, monstrous, mis-shapen old fellow, called Hearsay ; 
his mouth was slit up to his ears, and in it were seven tongues, 
each of ’em cleft into seven parts. Herein he chatter’d, talked 
and prated with all the seven at once, of different matters and 
in divers languages. 

“ He had as many ears all over his head and the rest of his 
body as Argus formerly had eyes; and was as blind as a beetle, 
and had the palsy in his legs. About him stood an innumera- 
ble number of men and women, gaping, list’ning and hearing 
very intensely; among ’em I observed some who strutted like 
crows in a gutter, and principally, a very handsome bodied 
man in the face, who held then a map of the world, and 
with little aphorisms compendiously explained every thing 
to ’em; so that these men of happy memories grew learn’d in 
a trice, and would most fluently talk with you of a world of 
prodigious things, the hundredth part of which would take up 
a man’s whole life to be fully known. Among the rest 
they descanted with great prolixity on the Pyramids and 
Hieroglyphics of Egypt, of the Nile, of Babylon, of the Trog- 
leydites, the Hymantopodes or Crump-footed nation, the 
Blemiw, people that wear the heads in the middle of their 
breasts, the Pygmies, the Cannibals, the Hiperborei and their 
mountaips, the Egyphanes with their goat’s feet, and the Devil 
and all of others; every individual word of it by Hearsay. I am 
much mistaken if I did not see among them Herodotus, Pliny, 
Solinus, Berisus, Philostratus, Pomponius Mela, Strabo, and 
God knows how many other antiquaries. Then Albert, the 
great Jacobin Friar, Peter Tesmone, alias Witness, Pope Pius 
the Second, Jemmy Cartier, Marco Paulo the Venetian, and 
forty cart-loads of other modern historians, lurking behind a 
piece of tapestry, where they were at it ding-dong, privately 
scribbling the Lord knows what, and making sore work on't, 
and all by Hearsay. Behind another piece of tapestry (on 
which Nabollis and Susanaa’s accusers were fairly repre 
sented), I saw close by Hearsay, good store of men of the 
country of Perche and Maine, notable students and young 
enough. I asked what sort of study they applied themselves 
to, and was told that from their youth they learned to be Evi- 
dences, Affidavit Men and Vouchers; and were instructed in 
the Art of Swearing, in which they soon became such profi- 
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cients that when they left that country and went back to their 
own, they set up for themselves, and very honestly lived by 
their trade of Evidencing; positively giving their testimony 
of a:l things whatsoever, to those who feed them most roundly 
to do a job of journey-work for them; and all this by Hearsay. 

**You may think what you will of it, but I can assure yon 
they gave some of us corners of their cakes, and we merrily 
helped them to empty their hogsheads. Then in a friendly 
manner they advised us to be as sparing of truth as possibly 
we could, if we ever had a mind to get court preferment.” 


—_~____—. 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tuesday, 
March 18, 1879. 


Judgment affirmed with costs — Deming v. The Liv- 
erpool and London and Globe Ins. Co.; Tierney v. 

oe C. R. R. Co.; Weed v. The Village of 
Ballston Spa; Burnett v. Snyder; Freund, and others, 
v. The Importers & Traders’ Nat. Bank ; Leary, adm«., 
v. Woodruff; Cushman v. The Thayer Mfg. Jewelry 
Co. ; Britton v. Bradner; McKelvey v. Lewis; Rath- 
bun v. The Citizens’ Steamboat Co. of Troy; Harley v. 
The Eleventh Ward Bank ; Matteson v. The N. Y. C. & 
H. R. R. R. Co.; The City of Buffalo v. Bettinger; 
Thorpe v. The N. Y. C.& H.R. R. R. Co.; Niver v. 
The City of Rochester; Bissell, adm’r, v. Griggs; 
Whited v. Germania Fire Ins. Co.; The People ex rel. 
Burbank and ors., trustees, v. Robinson, County T'reas- 
uwrer; Harvey v. Cherry; Batterman v. Morford. — 
Judgment reversed and new trial granted, costs to 
abide event—Paige v. Waring ; O’ Brien v. The Phenix 
Ins. Co.; Tooker v. Arnoux; Bennett v. Buchan; 
Clarke v. Barnes. —— Judgment reversed, and pro- 
ceedings of State Assessors affirmed, with costs — The 
People ex rel. the Board of Supervisors of Westchester 
county, and ano., v. Hadley and ors., State Assessors. 
Judgment of Common Pleas and Marine Court re- 
versed, with costs— The West Side Savings Bank v. 
Newton. —— Order affirmed, and judgment absolute 
for plaintiffs, on stipulation, with costs. —— Rust v. 
Hansell; Roderigas v. The East River Savings Bank; 
Newton, adm'r, v. The Mutual Benefit Life Ins. Co. 
——Order affirmed and judgment absolute for defend- 
ant, on stipulation, with costs— Esmond v. Apgar; 
The Northern Ins. Co. v. Wright; Whittemore v. Far- 
rington. —— Order affirmed, with costs— The People 
ex rel. Garbutt v. Reynolds and ors.; People ex rel. 
Faile v. Ferris and ano. Order of General Term 
reversed, with costs— Kelly v. Sheehan. —— Order of 
General Term reversed and that of Special Term 
affirmed, with costs —In re petition of Robert Schell 
to vacate, elc. Order dismissing the appeal for 
want of prosecution vacated, and balance of motion 
denied, without costs of motion to either party — 
Cone v. The Delaware, Lackawanna & Western R.R.Co. 
— Judgment modified by permitting defendant to 
apply to the court for leave to maintain a pond at 
another place, under such restrictions as it shall direct, 
as stated in opinion of Church, (. J., and as modified, 
affirmed, with costs— Adams v. Popham. Motion 
for re-argument denied witi 310 costs —T'he Commer- 
cial Bank of Rochester v. Spencer; Eager v. Crawford; 
be a v. The Bank of North America; Poiter v. 

ornell, 


NOTES. 

SUPPLEMENT of the General Laws thus far 

passed is issued with this number of the Law 
JOURNAL. —— Among the bills introduced is one by 
Senator Wagstaff in relation to admissions to the bar, 
in the First Department, providing for the admission 
of resident aliens who have declared their intention of 
becoming citizens, who have been for at least three 
years attorneys, solicitors, barristers, etc., in the su- 
perior courts of other countries and who produce a 
letter of recommendation from one of the judges of 
such courts. Senator J. ¥. Pierce introduced a bill 
providing for the removal by the Supreme Court at 
General Term of justices of the peace and judges of 
inferior courts and their clerks. Senator Wendover 
intreduced a bill providing that any person or firm, 





through whom the owner of property shall procure a 
policy of insurance upon his property, shall be deemed 
the agent of the company issuing the policy, notwith- 
standing any condition in the application for insurance 
or in the policy. Mr. Sheard introduced a lengthy bill 
relating to insolvency. There was a hearing on the 
nine chapters of the Code before the Assembly Judi- 
ciary Committee on Tuesday. 


Mr. Justice Hunt, of the United States Supreme 
Court, who was stricken with paralysis early in Janu- 
ary, is improving, although there is no hope of his en- 
tire restoration to health. Within a few days he hag 
been able to sit up and can articulate a few words but 
not connected sentences.—In the case of United 
States v. Johnson, in the Federal court at Cincinnati, 
Baxter and Swing, JJ., have certified a division 
of opinion on a demurrer to an indictment for in- 
fringing a registered trade-mark. The much-disputed 
question of the constitutionality of the act of Con- 
gress as to trade-marks will thus be soon determined 
by the Supreme Court of the United States.—— 
* Every Saturday’ has the following kind words for 
the ALBANY Law JOURNAL: “ Of all of our law peri- 
odicals we receive with the greatest pleasure the 
weekly numbers of the ALBANY LAW JOURNAL. It 
ranks foremost among the few newspapers devoted to 
the law, having editorial department in any way wor- 
thy of the name. The editorials are always clear, 
cleverly written and just. And the biographical 
sketches and comments on passing events must be well 
nigh as interesting and valuable to the intelligent lay- 
man as to the practicing lawyer. The scope of the de- 
cisions reported is large, and the general tone of the 
paper impartial and catholic.” 


The Attorney-General of the State of New York 
has given the following opinion: 


STatTe oF New YOrK, 
OFFICE OF THE Arroawar-Gawenat, [ 
ALBANY, March 14, 1879. 
E. H. Underhill, Esq., Clerk of Auburn Prison: 
Dear Str—In reply to your communications of 
February 4th, February 14th and March 13th, inquir- 
ing from what date the term of imprisonment of a 
person sentenced to State prison should be computed, 
I have the honor to state that in my opinion the term 
should in all cases be computed from the date of actual 
imprisonment, and not from the date of sentence, un- 
less the imprisonment actually begins on that day. 
There is no such thing as constructive imprisonment 
in a State prison. Imprisonment is intended as a 
punishment for crime, and the term of such punish- 
meut is fixed by the courts under the provisions of law. 
The sentence is quite distinct from the punishment; 
it only fixes the duration of punishment, and the 
term so fixed can only begin when a prisoner becomes 
an inmate of a State prison. Theimprisonment is the 
execution of the sentence, and its execution does not 
begin until a prisoner enters the prison walls. The 
statute requires, as a punishment for crime, imprison- 
ment in a State prison fora specified period of time, 
which can be abbreviated only by the credits earned 
for good behavior, and any construction or practice 
which antedates the duration of punishment by com- 
puting it from the date of sentence and before actual 
confinement in a State prison is an unwarranted eva-. 
sion of the statute. It is of no importance by what 
cause execution of asentence may be‘delayed, whether 
by the time necessary to transport a prisoner to the 
place of confinement or by writ of error and stay 
granted by the courts, the term of imprisonment only 
begins to run from the day of actual imprisonment. 
Nor is it important whether the imprisonment is un- 
der an original sentence or under a resentence, after a 
review on appeal. The prisoner must in every case be 
held by the prison authorities the full period of his 
sentence, less only the credits earned and allowed ac- 
cording to law. 


Very respectfully, 
A. SCHOONMAKER, JR., Alt’y-Gen. 
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name of the writer should be given, though not necessa- 
rily for publication. 


Communications on business matters should be ad- 
dressed to the publishers. 








CURRENT TOPICS. 





BILL has been proposed to our Legislature pro- 
viding that in insurance policies the amount 
insured shall be deemed the liquidated measure of 
liability of the insurers, except in cases of fraud or 
misrepresentation. That is well, but it is only a 
‘* gnat,” and while the Legislature are about it they 
would better attend to the ‘‘ camels” of the same 
class of contracts. A form of policy should be pre- 
scribed, embracing not only this provision, but the 
three following: first, that no defense of fraud or 
misrepresentation, in regard to any point of the pol- 
icy, shall be set up after three years from the issu- 
ing of the policy, in cases of continuous insurance 
on the same subject; second, that no advantage 
shall be taken of the breach of an immaterial war- 
ranty; and third, in cases of life insurance, that a 
lapse may be repaired at any time within, say, three 
years, by payment of the overdue premiums with 
interest, the policy being meanwhile in force, sub- 
ject to the insurer’s right, if the insured shall die 
meanwhile, to deduct the amount of the overdue 
premiums with interest from the face of the policy. 
These three points should be insisted on; and if we 
could, we would also provide, that except in cases 
of fraud or misrepresentation, the defense of want 
of insurable interest should not be set up in any 
case. Thus far nothing but the jury has stood be- 
tween the community and unscrupulous insurers, 
These corporations being mere creatures of the law, 
and having no rights except by legislative favor, 
and having the power to impose intricate, unfair, 
and oppressive contracts on the careless and un- 
skilled public, should have their claws cut and but- 
tons put on their horns. But the probability is that 
the bill in question is only a device to compel the 
lobby to ‘‘ come down,” and that we shall hear no 
more of it. 





A good many interesting incidents of criminal 
justice have been lately occurring. The Supreme 
Court of Vermont have denied a new trial to the 
murderer Phair, who claimed it on the ground of 
newly and miraculously discovered evidence. This 
was a case where the newspapers had unanimously 
granted a new trial. It may be noted of these “ lat- 
ter-day ” discoveries that they are usually unreliable. 
It is reasonable to say that not more than one inno- 
cent man in a hundred is ever hanged.—As to Grave- 
line, who was hanged two weeks ago, it is pretty 
certain that he deserved it in spite and on account 
of his assertion on the scaffold, that he had been 

Vor. 19.— No. 18. 





murdered, robbed, and lied into the grave, and that 
he “laid it all to his counsel.” These gentry who 
“lay it to their counsel” are generally well disposed 
of by hanging. Prof. Webster ‘‘laid it to his coun- 
sel,” who was one of the most eminent and excel- 
lent men in Massachusetts. This fellow Graveline 
practically confessed the murder for which he suf- 
fered by his form of denial, which indicated that he 
knew who was the guilty party.—The wonderful 
discovery of new evidence in favor of Mrs. Cobb, 
convicted of murder in Connecticut, is rather dubi- 
ous. The idea that one woman could have known 
of exculpatory facts all through the trial of another, 
and not divulged them, is too mnch for belief, un- 
less indeed the women were in some sense rivals or 
unfriendly. — Attorney-General Schoonmaker has 
given his opinion that the term of imprisonment of 
a convict commences at the date of actual impris- 
onment, and not from the previous date of sentence, 
without regard to the transportation of the prisoner 
to the place of confinement, or to writs of error, 
stays, or re-sentences, This was substantially held 
in People ex rel. Stokes v. Warden, 66 N. Y. 342, which 
decided that where the prisoner obtained a new 
trial, the result of which was to change a sentence 
of death to one of imprisonment, his confinement 
meanwhile in jail could not be credited on the term 
of imprisonment.,—The third act in the tragedy of 
the Billings murder, at Ballston, has closed in the 
conviction of Jones, one of Billings’ chief witnesses, 
for perjury on the murder trial. It now remains to 
be seen whether there will be a fourth act in a sec- 
ond trial of Billings. The affair is one of the most 
interesting ever brought before the public in this 
country. The second act, Billings’ trial, dragged a 
little, owing to the excessive length of the speeches 
of the counsel. Would it not be well for some law- 
yers to talk, say, half a day, and then print the re- 
mainder in the Congressional Record ? 


After all these tragic events we turn with a sense 
of relief to one that may be ranked as a comedy, if 
not afarce. The Vanderbilt will contest, the most 
important ever waged in this country, has resulted 
in the upholding of the will. It is easy to glean two 
lessons from this celebrated cause. First, what a 
vulgar talent is that which simply fits a man to ac- 
cumulate wealth. Dean Swift said one could see 
what estimate the Lord put on riches by observing 
what a class of men he allowed to obtain them. 
Making all due allowance in this case for testimony 
that does not commend itself to belief, and availing 
ourselves of the public knowledge of the testator, 
it is noticeable that the greatest fortune ever accu- 
mulated in America was acquired by a character and 
by means such as should render professional men 
content tobe poor. In the second place, we observe 
the dangerous power committed to one man’s hands 
by the possession of such wealth. It is in hostility 
to the ideas of our government to entail property, 
and even the temporary possession of such a fortune 
in one family is a social, political, and moral misfor- 
tune. It is our sincere conviction that the portion 
of the Vanderbilt estate which is most usefully be- 
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stowed is that which goes to the lawyers.—The 
surrogate in his decision reads a severe lecture to 
parties, counsel, and witnesses. We cannot say that 
it is undeserved, but we have noticed that courts 
sometimes are more zealous in the vindication of the 
Rich Man than of Lazarus. 


At the hour of our going to press a notable trial 
is going on in Brooklyn, before a so-called ‘‘ court of 
Jesus Christ,” — an ecclesiastical tribunal convened 
for the purpose of hauling over the coals the 
Reverend T. De Witt Talmage, the famous acrobat 
of the Brooklyn Tabernacle. The Tribune says 
‘*law students will not derive much benefit from 
attendance” upon it; but we are not so sure of that. 
It might answer the purpose of the temperance 
lecturer’s drunken brother, whom he carried about 
with him as ‘‘an awful example.’”’ Think of an 
indictment which does not give any details of the 
charges, but merely alleges, in general terms, false 
and -deceitful actions, accusations and statements, 
without particular dates or names of persons, thus 
giving no notice to which of Mr. Talmage’s eccen- 
tricities 1t is directed; think of a prosecuting at- 
torney who skeptically inquires “if an accused 
party can ask that the indictment against him be 
quashed ?” and wants himself to vote against the 
accused; think of a prisoner who insists on being 
tried on all the ‘‘ specifications” after his counsel 
has demurred to several of them as beyond the 
jurisdiction; think of the noise, kicking, confusion 
and recriminations, and all after an invocation 
freighted with desire for the ‘‘spirit of truth and 
brotherly kindness,” and the promotion of God’s 
cause and glory! The only man in the crowd who 
has even a glimmering of sense is Dr. Spear, counsel 
for Mr. Talmage, whose head is level, and who 
truthfully asserted that there was nothing of Kent 
or Blackstone, nor of Presbyterianism in the 
charges. Mr. Talmage enlivened the occasion by a 
speech, in which he called for the ‘‘ assassins of his 
character.” It does not seem to us a case of assas- 
sination, but rather of suicide. He supposes the 
case of his waking up in the night and finding 
‘* assassins ” in his room, and says he would put his 
hands on them and save the life of his family. 
Well, if he had no better luck than when many 
years ago he rowed himself and his first wife 
over that dam, (don’t start, brethren, it is not a 
‘*big, big D!””) and managed to save only himself, 
his present family would come to grief. But the 
speech evoked admiration. Brother Van Dyck said 
‘it went through him like quicksilver.’”” We 
can easily believe it. We think, however, that the 
brethren would better call in a few lawyers to aid 
and emulate Dr. Spear; the proceedings might not 
be quite so lively, but they would be more sensible 
and orderly. In his “ History of American Litera- 
ture,” Moses Coit Tyler complains that the sermons 
of the old New England clergy did not furnish “a 
new epithet in the objurgation of sinners, a new 
tint in the landscape painting of Hell.” We shall 
scan these proceedings confidently, expecting to find 
the lack supplied. 





The law students of England are very much more 
social and industrious than our own, if we may 
judge from the great number of Law Students’ 
Societies existing there. In a late number of the 
London Law Times, we find accounts of proceedings 
of such societies at Bradford, Bristol, Huddersfield, 
Leeds, Liverpool, Manchester, Plymouth, Woolver- 
hampton, and of the “United Law” ditto. The 
Times publishes these accounts in alphabetical order, 
in order, we suppose, to avoid offense to the fiery 
young spirits composing the societies, growing out 
of an apparent partiality. At the meeting of the 
Bradford society they had a discussion on the vital 
question, so apt to arise in every contingent law- 
yer’s personal experience, “Should a man be 
allowed to marry his deceased wife’s sister?’ This 
question was decided in the affirmative by a major- 
ity of one. We suppose, however, that this decisjon 
contemplates the willingness of Barkis, the deceased 
wife’s sister. At the meeting of the Manchester 
Society, they had a mock trial of a member indicted 
for wounding with intent to murder, and the criminal 
got five years penal servitude. These are, indeed, 
“high jinks,” and we hope that when we visit “ our 
old home” we shall be invited to participate in 
some of these proceedings. 


> 


NOTES OF CASES. 


N Noyes v. State recently decided by the Supreme 
Court of Wisconsin, it was decided that costs 
cannot be recovered against the State in a criminal 
prosecution even though awarded by the Supreme 
Court of the United States, upon a reversal of the 
decision of the State court. The facts were these, 
one Morrill had been convicted of a violation of a 
statute forbidding travelling about for the sale of 
goods without a license. The judgment was re- 
versed by the Supreme Court of the United States 
upon a Federal question, and the judgment of 
reversal awarded the costs of the Federal Supreme 
Court against the State. The Supreme Court of the 
State held in an action for such costs, that whether 
the judgment for costs went by inadvertence or 
upon consideration, it (the State court) had no 
authority to render judgment for costs against the 
State in a criminal prosecution, and that the plain- 
tiff could maintain no action to recover them. Costs 
are entirely a creation of the statute, at the com- 
mon law they were unknown. Speaking of 
the statute of Gloucester, 6 Edw. 1, Sir Edward 
Coke says: ‘‘ Before this statute at the common law 
no man recovered any costs of suite either in plea 
real, personalty, or mixt; by this it may be collected 
that justice was good cheap of ancient times, for in 
King Alfred’s time there were no writs of grace, 
but all writs remedialls granted freely.” 2 Inst. 288. 
And no known statute gave costs against the crown. 
That costs cannot be awarded against the United 
States even in civil actions, issettled. The Antelope, 
12 Wheat. 546; United States v. Boyd, 5 How. 29. 
Ryan, C. J., delivering the opinion of the court, 
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said: ‘*There is a broad distinction between the 
status of a State instituting a prosecution in its 
sovereign capacity, to assert its sovereign rights, to 
enforce its public laws or to protect its citizen; and 
the status of a State suing to enforce mere rights of 
property, as a private person might do in like case. 
Pennsyluania v. Wheeling Bridge Co., 18 How. 
518. And, however it may be when the State is a 
party to a civil action, to represent its rights of 
property, no statute authorizes the recovery of costs 
against the State in criminal prosecutions upon 
judgment of reversal in this court. No costs are 
recoverable in criminal prosecutions even against 
defendants, except by express statute.” Faust v. 
State, Wis. Legal News, Dec. 21, 1878. 


In Bardsley v. Delp, 6 Weekly Notes of Cases, 
479, the Supreme Court of Pennsylvania decided 
that the holder of a note taken for an antecedent 
debt was a holder for a valuable consideration. 
The defendant, the maker, by his affidavit of de- 
fense alleged that the note was an accommodation 
note and had been diverted, and that the plaintiff 
‘*did not purchase the note for a valuable con- 
sideration, but received it for an antecedent debt. 
The court said: ‘‘ This is a contradiction in terms, 
for if the plaintiff received the note for —that is, 
as we take it, in payment of — an antecedent debt, 
he did purchase it fora valuable consideration.” 
Citing Kirkpatrick v. Muirhead, 4 Har. 123, per 
Bell, J.; Rosenberger v. Bitting, 3 id. 278. “Tf, 
indeed, the defendant, by this ambiguous wording, 
meant that the plaintiff had taken it as collateral 
security for a pre-existing debt, he should have said 
so.” While it still remains a vexed question whether 
one, who takes a note merely as collateral security 
for an antecedent debt, is a holder for value, it is 
quite well settled that one who takes a note in abso- 
lute payment of a pre-existing debt without notice, 
is entitled to recover thereon notwithstanding the 
equities existing between other parties to the note. 
This was expressly held in Homes v. Smyth, 16 Me. 
177; Norton v. Waite, 20 id. 175; Petrie v. Clark, 11 
Serg. & R. 377; Fletcher v. Chase, 16 N. H. 38; 
Rice v. Riatt, 17 id. 116; Ryan v. Chew, 13 Iowa, 
589. And this rule was said by Mr. Redfield to 
have become ‘‘ nearly universal” in the American 
States. Leading Cases on Bills and Notes, 212. In 
the same note the author labored most industriously 
to prove that there is in fact and in law no distinc- 
tion whether the note be given as collateral or as 
payment. Daniels says: ‘‘ The best considered, as 
well as the most numerous authorities regard the 
creditor who receives the bill or note of a third 
party from his debtor either in payment of or as 
collateral security for his debt” is a bona-fide holder 
for value. 1 Neg. Ins. 145. See, also, Schepp v. 
Carpenter, 51 N. Y. 612; Robinson v. Lair, 31 
Towa, 9. 


In Bent v. Wakefield, ete., Union Bank, L. R., 4 C. 
P. D. 1, the defendants had offered a reward ‘‘ to 
any person or persons giving such information to A. 





as will lead to the apprehension of” G., who was 
charged with forgery. Afterward G. went to the 
plaintiff, a constable, and said that he was ‘‘ wanted 
for forgery.” Plaintiff telegraphed to A. to know 
if such was the fact, and on receiving answer 
arrested G. In an action for the reward, held, that 
the accused having himself given the information 
leading to his apprehension, to one authorized te 
arrest him, and having in fact surrendered himself, 
the plaintiff could not recover. In Thatcher v. Eng- 
land, 3 OC. B. 254, the first information was given by 
the criminal, and yet the person who communicated 
that information was held to be the party entitled. 
But there the communication by the criminal was 
not to any one authorized to act in apprehending or 
procuring his apprehension, but to a person whom 
seemingly he considered a friend, for the purpose of 
borrowing money to enable him to go to London to 
dispose of the property stolen. In Lancaster v. 
Walch, 4 M. & W. 16, where no person was named 
to receive the information, but the reward was to 
be given “on application to the defendant,” Parke, 
B., says: ‘‘It seems to me that any communication 
to the constable whose duty it was to search for the 
offender was within the terms of the handbill, 
although there was no proof of a communication to 
the defendant himself.” In the same case it is held 
by the same learned judge that ‘‘the party who first 
gave the information, and he alone, is to have the 
benefit.” And Alderson, B., says: ‘“ Information 
means the communication of material facts for the 
first time.’ In England v. Davidson, 11 Ad. & E. 
856, it was held, on demurrer, that the fact that a 
person giving the information was a constable did 
not necessarily disentitle him to a reward, and in 
Smith v. Moore, 1 C. B. 438, the plaintiff, a police 
constable then temporarily suspended, apprehended 
a burglar, who, after his apprehension, voluntarily 
confessed; the constable was held entitled to the 
reward. There is in that case the obvious distinc- 
tion from Bent’s Case, that the confession was made 
after apprehension effected by the person claiming 
the reward, and who by his suspicions, and appre- 
hending on the strength of them, had already done 
much, and in the judgment of the court enough to 
earn it. The court in Bent’s Case declared itself 
bound by the case of England v. Davidson, ubi sup., 
on the question of public policy in allowing police 
officers to take rewards. In Hayden v. Longer, 56 
Ind, 42; S. C., 26 Am. Rep. 1, it was held thata 
regular constable, who has a warrant for such arrest, 
but who, relying on the offer of reward, arrests the 
offender outside his bailiwick, cannot recover the 
reward, It is his duty to make the arrest. Other- 
wise as to a special constable, holding a warrant 
directed simply to any constable of a county, and 
who in like manner and with the like reliance 
makes the arrest; and such special constable may 
maintain an action to recover the reward jointly with 
others who assisted in the arrest. See, also, Davis 
v. Munson, 43 Vt. 676; 8. C.,5 Am. Rep. 315. But 
to the contrary see Pool v. Boston, 5 Cush, 219; 
Smith v. Whildin, 10 Barr. 89. 
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NEWSPAPER LAW. 
IV. 
N conclusion, we propose very briefly to speak of 
contracts with publishers of newspapers for 
subscription and for advertising. ‘ 

And first as to subscriptions. In general it is 
doubtless true that a contract of subscription to a 
newspaper may be implied without any express 
agreement. If one accepts and receives the benefit 
of services or goods he must pay for them, although 
he did not originally request the rendition or deliv- 
ery. So, if a newspaper publisher mails his news- 
paper to an individual, who takes it from the post- 
office as long as it is sent, undoubtedly he is liable 
to pay for it although he did not request the original 
sending. Probably this would be so in case of 
a delivery bya carrier of the publisher, or of the 
post-office, provided it should be proved that the 
newspaper was read by the recipient or by any of 
his family with his knowledge. But a mere deliv- 
ery, unaccompanied by such use, even with knowl- 
edge on the part of the receiver, would not amount 
to animplied contract. An agreement may be im- 
plied from combined knowledge and benefit, but we 
hardly suppose that if the receiver does not use the 
newspaper, he is bound to carry it back or notify 
the sender that he does not want it. 

If the publisher commences the delivery of his 
newspaper without request and the receiver accepts 
and offers to pay for it, the publisher is undoubtedly 
bound to continue the delivery. This is on the princi- 
ple of mutuality, essential to every contract. The 
receiver of a newspaper would certainly not be bound 
to continue to receive and pay forit, unless the pub- 
lisher were also bound to continue to furnish it. 
This principle is illustrated by the case of Hathaway v. 
Bennett, 10 N.Y.108. A carrier of the Herald had sold 
his route to the plaintiff, and the defendant’s clerk 
substituted his name in the route book for that of the 
former carrier, and he was supplied with papers for 
some time. The publisher finally refused any longer 
to furnish him with papers, and selected another car- 
rier. The defendant had no personal knowledge 
of the sale of this route, although he had in some 
instances assented to similarsales. There was no par- 
ticular term of contract between the former carrier 
and the publisher. The plaintiff sued for a breach 
of an implied agreement that he should be furnished 
with papers so long as he should faithfully carry and 
deliver them. But the Court of Appeals held that 
the action was not maintainable, because there was 
no mutuality. One of the two judges delivering 
opinions, said: “Suppose the plaintiff had refused 
to carry any longer, will it be contended that he 
would be liable in damages for such refusal? If 
there wasan agreement, it was as binding upon the 
plaintiff, to receive and distribute papers, as it was 
upon the defendant to supply them,” etc. “Nor 
can such a mere privilege be transformed into a 
legal right for a fixed term of time, because it was 
the practice at the defendant’s office to book the 
purchaser as the carrier and to continue thereafter to 
deliver to him the papers for the route.” 








How long an implied contract of newspaper sub- 
scription may last is a more serious question. If 
one thus impliedly assents to receive a newspaper 
published only at a certain announced annual price, 
he is probably bound to pay for the year, even 
though he orders the paper stopped short of that time 
If a paper is published daily at so much a day, or 
month, or year, the receiver who has not subscribed 
for a specified time, is probably not bound for the 
longer time. If a contract is implied, the implica- 
tion may as well apply to the shorter time as to the 
longer. A prolongation of the contract cannot be 
effected by mere implication unaccompanied by 
acceptance. So if the receiver accepts beyond the 
shorter time he is probably bound until the expira- 
tion of the next longer. For example, if the pub- 
lishers of a magazine, published at so much a month, 
and so much a year, should mail it to us without our 
order, and we should accept and use it, say for two 
months, we suppose we might effectually ‘‘ stop” 
it then, and that we should not be bound for the 
year, nor even for another month. But it is undoubt- 
edly true that acceptance without notice to stop 
binds one to pay until notice and the expiration of 
the shorter term. If one accepts a newspaper pub- 
lished only at so much a year, and continues to 
receive past the year, he is bound till the comple- 
tion of the second year, just as one leasing a house 
for one year, and holding over, is bound for the 
second year. 

There isa tradition among publishers of news- 
papers, that one who becomes a subscriber by ex- 
press or implied contract, is bound to receive in spite 
of notice to stop until he pays, and may be held for 
what he receives after such notice. This is a mis- 
taken notion. The newspaper men are not entitled 
like Macbeth to say, ‘‘ damned be he who first cries 
hold! enough!” We grant that the receiver is bound 
until the completion of the term of his contract, ex- 
press or implied, and cannot avoid such contract by 
notice to stop; but no one can impose a new con- 
tract on another simply because that other refuses 
to fulfill the old. So, if one having received a news- 
paper, payable at a yearly price, orders it stopped 
before the expiration of the year, without paying, 
or if he receives it on a second year, and gives the 
like order without paying, the publisher may hold 
him for the uncompleted year in the first instance, 
and for the completed year also in the second; but 
he cannot bind him toa third year by continuing 
the delivery. 

It is probably true, also, that where such notice 
is given, the publisher may recover the full price for 
the term assented to, without continuing the deliv- 
ery. i. 

In regard to sending newspapers by mail, it 1s 
made the duty of postmasters, by the United States 
statutes, to notify the publisher in case the person 
addressed fails for a month to take the newspaper 
from the post-office. 

Second: As to advertisements. In regard to 
rates: ‘‘ When it is proposed to do a certain thing 
on certain terms, one who desires that thing to be 
done and is silent as to the terms, will be supposed 
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to assent to them; thus, it has been held at nisi 
prius, that if the publisher of a newspaper places 
distinctly in the usual place of his paper his terms 
of advertising, one who orders advertising, without 
any special bargain as to terms, is to be regarded as 
assenting to the published terms.” 1 Pars, on Cont. 
*476. 

In regard to time: In Ahern v. Standard Life In- 
surance Company, 2 Sweeny, 441, it was held that 
the act of sending a business advertisement to a 
newspaper for publication, without placing any limit 
on the time during which it is to be published, 
authorizes its insertion until notice is given to stop, 
unless the character of the advertisement in itself 
indicates that it is not to be published after a cer- 
tain time. The court say: ‘‘It is arule of common 
sense, and therefore of law, that where an adver- 
tisement is handed to the publisher of a periodical 
newspaper, with a general direction to publish the 
same, and without limitation as to the period during 
which the publication shall be continued, such pub- 
lisher has a right to assume that the advertiser de- 
sires to have the same published in each paper, as 
published, until he shall direct it to be discontinued, 
unless the advertisement is itself of such a character 
that the publisher would be bound to assume that 
the advertiser designed to limit its publication to a 
certain period; such a one, for instance, as an ad- 
vertisement of a sale or other act, to take place on 
acertain day. The advertisement itself, in the lat- 
ter case, would of course be sufficient to inform the 
publisher that the advertiser could not desire to have 
the publication continued beyond that day.” 

But the doctrine of implied agreement is not al- 
ways to the advantage of the newspaper men. In 
Babcock v. Raymond, 2 Hilt. 61, it was held, that 
where the proprietors of the New York Times pub- 
lished a standing notice inviting voluntary corre- 
spondence containing important news, promising 
that when they used any such it would be liberally 
paid for; and in consequence of this notice, an arti- 
cle of a political character, purporting to contain 
statistics of the views of people in different parts 
of the country regarding the presidential candi- 
dates at an approaching election, was prepared and 
sent to the newspaper, with a request that if it was 
not desired it should be returned that the writer 
might get a market for it elsewhere; and the article 
was retained and published; the proprietors were 
liable to pay its value. Some question was made 
whether the article contained important news, but 
the court held that such statements as that the ladies 
were for Fremont, and that ‘‘the young men are 
more honest than old ones, and are overwhelmingly 
for Fremont,” and the like, constituted ‘important 
news,” and the Times must pay for it. Probably 
this consideration was of little consequence, for the 
writer having intimated his desire to get pay for the 
article, the use of it by the Times’ people was on an 
implied agreement to pay for it without regard to 
its importance. 

A contract for advertising cannot be implied, we 
suppose, where one newspaper copies an advertise- 
ment from another, without authority, although the 





advertiser sees and has the benefit of such publica- 
tion. His failure to participate actively in the mat- 
ter deprives the act of any semblance of an agree- 
ment. 

A contract for the publication of an advertise- 
ment in a newspaper, to be issued and sold on Sun- 
day, would be void under the laws of most of our 
States for the preservation of the quiet and good 
order of Sunday. It was so held in this State, by 
the Court of Appeals, in Smith v. Wilcox, 24 N. Y. 
358, under our statute which prohibits all servile 
work or labor on that day except works of neces- 
sity or charity. The court observed of sales of news- 
papers on Sunday: ‘‘It disturbs the public peace 
and quiet ; interferes with the proper religious ob- 
servances of the day; is opposed to good morals; 
and tends to draw men away from the duties of 
piety and religion, and cannot be distinguished 
from traffic in any other article which is the subject 
of sale in market.” ‘‘ It would be difficult to prove 
that the sale of the most unexceptionable religious 
newspaper was an act of ‘necessity and charity.’” 
But contracts with Sunday newspapers have since 
been legalized by Laws of 1871, vol. 2, chap. 702. 
In the absence of such a statute as the last, a sub- 
scription, also, express or implied, would not be en- 
forceable. In Sheffield v. Balmer, 52 Mo. 474; 14 
Am. Rep. 430, which was the case of a contract for 
advertising in a Sunday newspaper, it was decided 
that, as it did not appear and was not to be pre- 
sumed that the contract contemplated any labor to 
be done on Sunday, it was valid. 


—_——_—— 


INTERNATIONAL LAW OF DIVORCE. 


BY FRANCIS WHARTON, LL. D. 
(Continued.) 


N my previous articles, in the ALBANY LAw JouR- 
NAL on this topic, I limited myself to the exam- 
ination of the law of England and of the United States. 
On an international question, however, we cannot rest 
satisfied with such a limit. We desire to know, not 
merely whether American divorces will be regarded 
as valid in America, but whether they will be regarded 
as valid in Europe; and the converse is a question 
still more important, as one more likely to frequently 
arise, whether European divorces, or European matri- 
monial separations, will be regarded in the United 
States as authorizing second marriages. With regard 
to Germany, it may be declared generally, as I stated 
in my book on the Conflict of Laws, that divorces valid 
by the lex domicilii of the parties, will be regarded as 
valid everywhere. With regard to France, however, 
there have been a series of recent cases which modify 
the conclusions as to that country which I formerly 
expressed. To sume of these cases I now refer in de- 
tail. 

The most remarkable, from the political and social 
interest excited by it, may be thus stated: 

By an order of the Cour de Paris, dated August 1, 
1874, a ‘“‘séparation de corps’? was decreed between 
the prince and princess de Bauffremont. 

The princess removed to Germany, and obtained on 
May 3, 1875, in the duchy of Saxe-Altenbourg, an act 
of naturalization, which is thus certified : 

“Mme. Henriette- Valentine de Riquet, comtesse de 
Caraman-Chimay, ‘princesse séparée de Bauffremont, 
de Ménars,’ on her demand and on her establishment 
at Altenbourg, has received the nationality of the 
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State of Saxe-Altenbourg. This act confers on her 
all the rights and duties of the State of Saxe-Alten- 
bourg, from its date, but only for the person expressly 
pam: ” 

Afterward, at Berlin, on October 25, before a civil 
officer, competent for the purpose, a marriage was cele- 
brated between the prince Bibescoand the princess de 
Bauffremont. The following is the certificate : 


** BERLIN, Oct. 24, 1875, 9 h. 14, in the morning. 

“Before the undersigned, civil officer, etc., are to-day 
united, as husband and wife: 

“ His highness prince George Bibesco, whose ident- 
ity is duly proved, etc., of the Greek religion, 41 years 
of age, born in Bucharest, Wallachia, living in Paris, 
son of his highness Prince George Demetrius Bibesco, 
formerly prince-regnant of Wallachia, deceased in 
Paris, and of the princess Zoe Brancovano, his wife, 
living in Bucharest; and Mme. Marie Henriette Val- 
entine de Riquet, comtesse de Caraman-Chimay, ‘ prin- 
cesse séparée’ de Bauffremont, of the Roman Catholic 
religion, aged 36 years, born in the castle of Ménars, de- 
partment of Loir-et-Cher, daughter of his highness 
M. Joseph Riquet, prince de Caraman-Chimay, form- 
erly envoy and minister plenipotentiary of the king 
of Belgium, of the province of Hainaut, Belgium, and 
of his wife Louise-Marie-Frangoise Josephine de Pel- 
lapra, who died at the castle of Ménars.”’ 


To this certificate was attached a certificate from 
the municipal council of Altenbourg, as follows: 

“The municipal council of Altenbourg certifies by 
these presents that it has no cognizance of any civil 
difficulty which would put an obstacle on the part of 
the authorities of this town to a new marriage which 
Mme. Marie Henriette Valentine de Riquet, countesse 
Caraman-Chimay, princesse de Bauffremont divorcée, 
proposes to contract.”’ 

As by the French law, no divorce a vinculo matri- 
monii, with the liberty of marriage, is allowable, the 
only separations granted being the séparations de corps, 
which do not permit second marriages, the Marquis 
de Sayre, then French ambassador at Berlin, startled 
at the marriage just announced, thus addressed his 
chief in the French ministry: 


* BERLIN, November 12, 1875. 

* Monsieur le duc: * * * No divorce was pro- 
nounced by the German courts; the parties relied on 
an article of the German Landrecht which declares 
that séparations de corps et de biens, pronounced by for- 
eign tribunals, shall be considered as equivalent to an 
entire dissolution of the first marriage. A French 
tribunal has decreed a separation of the prince and 
princess de Bauffremont, and this decree has been con- 
sidered sufficient. 

** As the case is one of great interest in an interna- 
tional point of view, I proceed to give your excellency 
its details. 

“On May 3, 1875, Mme. de Bauffremont obtained 
from the minister of the interior of Saxe-Altenbourg 
an ordinance conferring on her the nationality of 
Saxe-Altenbourg. As a basis for this she produced 
two certificates of the mayor of Ménars, dated Octo- 
ber 4, 1874, one to the effect that Mme. la princesse de 
Bauffremont is separated ‘de corps et de biens,’ and 
that she enjoys all civil rights and is qualified to exer- 
cise them, and the other stating that she is of ‘ bonne 
vie et moeurs’ and is held in high esteem and general 
consideration. A third certificate was produced from 
M. Roche, the princess’ agent at Paris, to the effect 
that she possesses a fortune of 2,400,000 francs, and has 
an income of from 35,000 to 40,000 francs. 

“How, upon the production of these papers, which 
had not according to usage been viséed by the German 
ambassador at Paris, had the government of Saxe- 
Altenbourg power to confer naturalization on the 
princess without her husband’s consent? This is the 





more inexplicable in view of the German code which 
prescribes that naturalization cannot be conferred on 
foreigners who, by the country of their origin, are not 
competent to contract. The Altenbourg author‘ties, 
no doubt, considering separation as equivalent to di- 
vorce, supposed the princess to be absolutely free; but 
we have had subsequently occasion to know that they 
have regretted the precipitancy of the act, as one 
causing much embarrassment to the ducal govern- 
ment. 

‘German naturalization having been acquired, the 
princess had need of an authorization to re-marry, and 
for this purpose sought a certificate from the council 
of Altenbourg of domicile at Altenbourg. After the 
usual publications, she was married by a civil officer, 
at Berlin, on October 24, to prince Bibesco. At last, 
to close this series of acts, she was married on the 
same day, with religious rites, at Dresden, by the pas- 
tor (le pope) of the Russian church, but she has abso- 
lutely declined to deliver to our counsel a copy of the 
act of marriage. 

(Signed) ** MARQUIS DE SAYRE.” 

The marriage, as may be readily imagined, became 
an immediate topic of juridical as well as of diplomatic 
debate. Its validity was assailed in an article in the 
Journal du Droit International Privé, for November, 
1875, before the honeymoon was well over, by M. 
Labbé, a professor of the Paris faculty of Law, and a 
writer of unquestionable clearness and force. The 
princess, he argued, could not, under German law, be 
naturalized in Altenbourg without her husband’s con- 
sent; and even were such a naturalization operative, 
it could not, without judicial action, confer on her, a 
married woman as she was, the right to marry another 
person during her husband's life. M. Labbé was fol- 
lowed by a series of eminent jurists, who, from vari- 
ous aspects, discussed the questions atissue. From 
Bluntschli came an article in the Revue Pratique de 
droit Frangais, tome 41 (1876), p. 305; from Folleville 
and Teichman pamphlets; and treatises from de 
Mauro, professor at the University of Catania; from 
Guelfi, professor of law at Rome; from Theodore 
Landgraff, who especially devotes himself to the ques- 
tion of naturalization; from Rolin-Jacquemyns, the 
well-known publicist; from Stolzel, counsel of the Ger- 
man ministry of justice, in the Journal du Droit Int. 
Privé, 1876, p. 260; and from Lehr, a professor at 
Lausanne, ib., 1877, p. 121. We have also a second ar- 
ticle from Labbé, in the Revue du Droit Int. Privé, for 
1877, in reply to v. Holtzendorff, as well as a series of 
less formal communications iu the French and Ger- 
man journals.* The grounds on which the divorce is 
sustained are stated in an article from v. Holtzendorff, 
in the Journal du Droit Int. Privé, for 1876, of the ma- 
terial parts of which I give the following free transla- 
tion: 

“The case is the following: Mme. Henriette Valen- 





* As the French and German works on International Law 
are as authoritative in determining its tenets as are the Eng- 
lish, I cannot but regret that they are not more accessible to 
American students. The Harvard College Library, I may, 
however, mention, has a valuable collection of these works, 
partly from Mr. Sumner's bequest, partly by its own purchase. 
In our American system, in which our States, in matters 
of private international law, are foreign as between them- 
selves, we have great need of works of this class; and it is of 
peculiar importance that, when collected, they should be 
opened, as is so generously and wisely done by the officers 
of the Harvard College Library, to the éxamination of stu- 
dents, with convenient opportunities of noting their contents. 
To this library Ihave been greatly indebted in preparing my 
own works on Private International Law; and I particularly 
desire to express my obligations to the librarian, Mr. Justin 
Winsor, for the aid which has thus been afforded, and which 
has enabled me to reproduce, for American use, the conclu- 
sions of many important treatises which the owner of a pri- 
vate library would rarely attempt to procure. 
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tine de Riquet, Comtesse de Caraman-Chimay, was 
married to the Prince de Bauffremont. By judgment 
of the civil tribunal of the Seine of April 7, 1874, con- 
firmed ‘ par arrét of the court of Paris of the lst Au- 
gust, 1874, the parties had been declared ‘séparés de 
corps,’ which, under the French law, does not give the 
right to marry again. The Princesse de Bauffremont 
having retired to Germany, had there acquired, on 
May 3, 1875, the quality of citoyenne of Saxe-Alten- 
bourg. On the 24th of October, 1875, she was married 
at Berlin, to the Prince Georges Bibesco. 

‘*In view of these facts, the following questions pre- 
sent themselves: 

“Ist. Was the princess, in her condition of French 
woman ‘séparée de corps,’ in a state to obtain a nat- 
uralization valid in Saxe-Altenbourg, or, on the con- 
trary, had she need for this act of the permission of 
her husband? Could the naturalization obtained in 
Saxe-Altenbourg by the princess be held valid in 
France, and in the view of French law? 

“2d, Could the princess —on the hypothesis of the 
validity of the naturalization—in her condition of a 
woman only ‘séparée de corps’ contract a second 
marriage? 

‘1st. The first question has been treated in detail 
quite recently in this journal, by the learned professor 
in the ‘Ecole de Droit’ of Paris, M. Labbé. Upon 
this occasion the translation of the most important 
public documents were given. 

“The conclusions of the learned professor, notwith- 
standing the ingenuity of his argument, do not com- 
mend themselves to my judgment. This is my excuse 
for presenting a new treatise on a subject already con- 
sidered. At all events, the study of the question 
from differing points of view cannot but be profitable 
in its explanation and solution. 

“To establish the grounds of my reply to the ques- 
tion, which now occupies us, it is necessary to glance 
at the laws of marital authority which obtain in 
France. 

** According to the articles 215 and 217, C. Civ., Fr., 
the woman is obliged to have her husband’s consent 
in contracting: this consent may be tacit, if he con- 
curs in the act, or express, by writing. (Toullier, I, No. 
633; Zachariae Handbuch, § 472; Demolombe, Traité 
de la Séparation de Corps, t. 2, No. 192.) This neces- 
sity disappears in a great measure after the ‘sépara- 
tion de corps’ pronounced by the tribunals. Then the 
woman recovers the free administration of her for- 
tune; she can dispose of her movables; she has need 
only of her husband’s consent to alienate her immo- 
vables. (Art. 1449, C. Civ.) The woman recovers thus 
almost entire liberty to dispose of her goods; it is 
here, as to the limit of personal capacity, that the 
woman recovers by ‘séparation de corps,’ that I find 
the main error of M. Labbé’s opinion. 

“The judgment of ‘séparation de corps’ frees the 
woman from the duties that article 214 (C. Civ.) im- 
poses on the married woman, especially the obligation 
to share the home and residence of her husband. On 
this point there is hardly any divergence among the 
older French authors. Bouhier says ‘séparation de 
corps’ gives to the woman the right to go and live 
where she pleases; she has thus the right to choose a 
new domicile. (Observ. s. la Contume de Bourgogne, 
ch. 22, No. 201.) In accord with this opinion, Pothier 
says: She has the right to establish herself where she 
will, and to take another domicile than that of her 
husband.’ (Traité de Marriage, No. 522.) Dalloz ex- 
presses himself in the same way: ‘The power ac- 
corded to a woman “‘séparée de corps,’’ to choose a 
domicile is without limit.’ (Rép. Alph. vo. Sépara- 
tion de Corps, No. 188.) Modern authors pronounce 
in the same way. (See Demolombe, De la Séparation 
de Corps, t. II, No. 498; Laurent, Principes, t. II, No. 
85.) The same principle is recognized in other coun- 





tries, especially in England and America, following 
the testimony of Wharton. (See Wharton, Treatise on 
the Conflict of Laws, § 225.) 

“Tf the woman exercises this right, she is not lim- 
ited in her choice to her own country, or to that of her 
husband. She can, without distinction of frontier, 
establish herself where she thinks best; she can fix 
her domicile in the country, or out of the country 
where her husband is domiciled. French authors are 
unanimous on this point. Demolombe says, ‘she can 
fix her residence where it seems good to her, as far as 
she will from that of her husband, even in strange coun- 
tries’ (Traité cité supra, t. II, No. 498.) Dalloz puts 
the question, ‘could she expatriate herself?’ and re- 
plying affirmatively, he adds that ‘ without any doubt 
no obstacle exists for a woman thus to act. (Dalloz 
Rép. gén. v° Séparation de Corps, No. 314.) ” 

“This suffices to prove the justice of our preceding 
affirmation, that the woman in consequence of ‘ sépa- 
ration de corps’ becomes free to dispose of herself. 

“Ts it not therefore a logical and natural conse- 
quence of this liberty, of this faculty to establish her- 
self, and to acquire, according to her taste, a domicile 
among different countries, that the woman should be 
permitted to fix herself in a definite way in the coun- 
try where she has established her dwelling, and to 
acquire the nationality of that country?” 

“On general principles one cannot pretend at this 
day that even during the duration of marriage, diver- 
sity of nationality is incompatible with the essential 
conditions of marriage. (Cf. Code civil italien, Art. 
ll, § 4, et Pasquale Froie, Droit Intern. Privé, No. 
67). Itis singular that Dalloz has not arrived at this 
conclusion, but maintains on the contrary that to val- 
idate naturalization in a foreign country, it is neces- 
sary to have the consent of the husband; “‘ the consent 
at least of justice is necessary in order that the 
French law may recognize the effect that naturalization 
would have on a woman ‘séparées de corps’ in a for- 
eign country. (Rép. gén, v° Droits civils, No. 118.)” 
The principal reason of this opinion, is that the French 
law, even after the separation, considers the marriage 
as subsisting, and the marital power as not extinct, be- 
cause says Demolombe (Traité précité, t. II, No. 531.) 
‘Tf not the spirit, at least the wish of the law, is that 
the parties should be reconciled sooner or later.” It 
is also claimed, as with Pothier (Contrat de mariage 
No. 523) ‘‘ that certain remains of marital power” are 
found in the obligation on the woman not to alienate 
her immovables without the consent of her husband.” 

‘But the right of the husband goes no further. 
Above all it does not rest with him alone to remove 
the separation; it requires the will and concurrence of 
the woman. (Demolombe, t. II, Nos. 531, 536.) Be- 
sides if the woman, as we have seen, remains free to 
choose her domicile where she will, and to separate 
herself to a distance from her husband, the possibility 
of the exercise of the marital power ceases. It may 
indeed be argued that the necessity for marital consent 
for the alienation of immovables is still a consequence 
effective and important of marital power. I do not 
fear to declare that this opinion is an error. In the 
case where a husband refuses consent the wife is not 
reduced to an inability to alienate her immovables; 
she can take the path marked out for her by Art. 218, 
C. civ.; and in place of her husband’s consent obtain 
the consent of the court. To obtain this consent, she 
is not obliged to apply to the court where her husband 
is domiciled, it is the court of her own domicile that 
is competent. Dalloz says expressly (Dict. gén. part. 
suppl. p. 965, v° Sépar de corps, No. 188.) ‘‘Whena 
woman ‘séparée de corps,’ has chosen a domicile dis- 
tinct from that of her husband, the court competent 
to authorize this woman is not that of her husband’s 
but that of her own domicile.’ (Cf. Jur. gén. v° 
Domicile, No. 74. Massol Sép. de corps, p. 197). 
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“But if we still imply a recognition of marital 
power in this precept of the law, that in case of the 
refusal of the husband, the alienation of immovables 
can be authorized by the court, how can we conclude 
that the consent of the husband is necessary that the 
wife may acquire a nationality? Is there any ex- 
ception on this point in Art. 1449, or any other article 
ot the Civil Code? And that we may not fail to 
find a satisfactory response, I would ask how the 
wife could or would obtain justice if this institution 
of the power of marital authority was unknown in 
the law in force in the place of her domicile, although 
we have already seen that the court of this place would 
be competent. With the possibility to have recourse 
to justice would equally disappear the obligation to 
do justice, if we would not hurl ourselves against 
the maxim ‘ Ultra posse nemo tenetur.’ 

“Tt is not necessary to go as far as Biondeau (Revue 
du droit francais, et étranger, 1844, p. 645; 1845, p. 133, 
151), who nevertheless rejects with reason on principle 
the necessity of marital consent to the naturalization 
of a wife ‘séparée,’ to arrive in the case that now oc- 
cupies us at an identical result, to conclude that the 
naturalization of the Princesse de Bauffremont is an 
act valid according to the letter and the spirit of 
French law. 

“The result of this defect in the principles which 
regulate marital authority is without importance 
here, but this juridical result is more striking when we 
ask ourselves the question, Does this naturalization 
affect that class of judicial acts for the validity of 
which the consent of the husband is necessary in 
the French law? 

“*We believe that we must reply in the negative to 
this question. The institution of marital authority, 
as it is regulated by the acts 215, 217, C. civ., applies 
only to acts in courts of justice and acts assigning 
property; that is to say, to those acts that belong to 
private rights. But naturalization is not an affair of 
private rights; it is a public juridical act, and has in 
private rights only an indirect influence only so far as 
juridical consequences are produced. If it is insisted 
that the consent of the husband for naturalization is 
essential, he should bring proof that, following the 
Civil Code, this consent is requisite for public acts. 

“Tt is right that a married woman who lives in 
union with her husband should not be able to natural- 
ize herself in a foreign country without his consent. 
This is not a result of marital authority, but merely a 
principle of right that a married woman should not 
have another domicile than that of her husband (art. 
108, C. civ), and should be obliged to follow him where 
he pleases to go. Art. 214, C. civ. 

“With the ‘ séparation de corps’ this double obliga- 
tion ceases. She may choose a separate residence, and 
the legal restraints imposed upon a married woman, 
integri status, cannot have effect upon a woman 
* séparée.’ 

“* Are we now prepared, as we have explained above, 
to cut off naturalization from the domain of private 
rights? Yes; for essentially naturalization is a ques- 
tion of public rights. The quality of citizen of a State,— 
is it not generally, and particularly in France and 
Germany, conferred by the administrative authorities, 
to whom is remitted the care of deciding in matters of 
public rights? 

“If our proposition is correct, it follows that marital 
authority, limited to acts of civil right, is not neces- 
sary for the validity of naturalization, and that’its in- 
troduction is not legally justified. 

“One of the principal reasons on which M. Labbé 
depends for his criticism of the princess is drawn 
from the German law of the Ist of June, 1870. Article 
8 of this law enumerates as an essential condition that 
the stranger candidate shall be capax nogotii (dis- 

positions-fihig), by the law of his own country, where, 





as is not the case here, he must obtain the authority 
of his father, tutor, or curator. 

“The circumstance that among the persons of whom 
the assent is required, the husband does not figure, is 
for M. Labbé without significance, and cannot suggest 
serious objection. He insists, however, that it belongs 
to the analogy to extend this necessity of authority to 
the woman, who by personal statute is incapable of 
acting without marital authority. 

**We cannot on our part admit such an extension of 
the law. Above all, is there an absolute difference 
between the incapacity of a married woman and a 
minor, of which Pothier particularly says, ‘The au- 
thority of a husband, of which a wife has need, is very 
different from the authority of a tutor, of which a 
minor has need, who is under his control.’ 

‘* But the error by which M. Labbé is here led away, 
and which puts an end to all his reasoning, is the de- 
cisive word of the law ‘ dispositions-fiihig,’ which he 
translates by ‘able to dispose of her person,’ and from 
whence he concludes that a wife cannot be validly 
naturalized, because, being under marital power, she 
cannot dispose of herself. But the expression ‘ dis- 
positions-fihig,’ ‘capable of disposing,’ should be un- 
derstood of the faculty of disposing not of her per- 
son, but of her goods. We have already clearly es- 
tablished above that a ‘femme séparée de corps’ 
fulfills these conditions. 

‘“‘The Roman law recognizes the distinction we 
point out. The ‘/filius familias in patria potestate’ had 
no capacity to dispose of his goods; nevertheless, he 
could enter on military service. Itis true that at this 
day a minor cannot enter the army as volunteer with- 
out his incapacity in this respect being taken into con- 
sideration. Recent English laws give to a woman 
‘séparée de corps’ the faculty to place herself in a 
condition to acquire property, although the English 
law denies to her the power to dispose of her property. 
Besides, the princess, in delivering a certificate to the 
Maire of Menar, near Blois, had satisfied the other re- 
quirements of the law. The law requires in fact that 
the person who desires naturalization, besides capac- 
ity, should be of good life and manners, and in a con- 
dition to supply his own wants and the wants of those 
belonging to him. These conditions do not in the 
least refer to marital authority; they have no bearing 
except upon the possibility of the person’s fulfilling 
his civil duties, especially paying taxes, and living 
without assistance from strangers. 

“Tf we should think, with M. Labbé, that a woman 
‘séparée de corps’ had need of marital consent to es- 
tablish a valid nationality, we cannot drawa similar 
conclusion from German law; there will be (admitting 
by hypothesis the justice of the point in question), a 
difference between the laws of two States. But this 
difference could not invalidate in one State an act ac- 
complished in conformity to the law in force in another 
State. This would be to run counter to all principles 
of modern international law. The result would have 
to be tosilence the conflict by diplomatic treaties. 
This mode has been adopted by the United States of 
America and has led to the conclusion of a series of 
distinctive treaties with European States. Wharton’s 
Conflict of Laws, § 5. 

** According to our opinion, 4s we have just shown, 
this difference between French and English Law does 
not exist. The French woman, toacquirea foreign na- 
tionality is not required, either by the law as to marital 
power or by the law as to naturalization, to ob- 
tain her husband’s consent. On this last point the ‘Code 
Civil,’ art. 17, says expressly: ‘The quality of French 
nationality loses itself, (1) by naturalization acquired 
in a foreign country.’ The Code does not inquire 
whether the person in question was authorized or not 
to acquire a foreign nationality; if such person has ac- 
quired this nationality by the mere force of the law, or 
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by a voluntary act. In every case the simple fact of 

having acquired a foreign nationality suffices to pro- 

duce the effect of ceasing to be French. See Alauzet, 

Nos. 41, 42, and 46. It follows, in conclusion, that the 

Princesse de Bauffremont ceased to be French on the 

3d of May, 1875. If westill maintain that the consent 
of the husband is unecessary for the naturalization of 
a wife ‘ séparée de corps,’ we will have to contend not 
only with the rules of modern international law, but 
also with the express terms of the Civil Code, which 
proclaims that such an act is valid and should receive 
its full effect even in France. 
(To be concluded.) 
icine 
MUNICIPAL CORPORATIONS — POWER 
BORROW MONEY — POWER TO ISSUE 
COMMERCIAL PAPER. 
UNITED STATES CIRCUIT COURT, EASTERN DISTRICT 
OF MISSOURI, MARCH TERM, 1879, 
GAUSE V. Ciry OF CLARKSVILLE. 

. Whether a municipal corporation possesses the power to 
borrow money and to issue negotiable securities therefor 
depends upon a true construction of its charter and the 
legislation of the State applicable to it. 

. It has no incidental or inherent authority under the usual 
grants of municipal powers as a means of discharging its 
ordinary municipal functions. Such authority may be in- 
ferred from special and extraordinary powers, which re- 
quire the expenditure of unusual sums of money, when it 
is usual to execute such powers by means of borrowing, 
and when upon the whole legislation applicable to the 
municipality such appears to have been the legislative in- 
tent. 

These principles applied, and coupon bonds to borrow 
money toerect and repair wharves and to open streets 
issued under the general grants of municipal power in the 
charter were held not to be binding upon the city, while 
other bonds, issued under a special act of the Legislature, 
in payment of stock in companies organized to construct 
macadamized roads from the city, were held to be valid. 

4. Where bonds of a city are issued without authority for 
money borrowed and actually received by the city, the 
remedy against the city is not by an action on the bonds, 
but to recover the money. 


[Before Dillon and Treat, JJ.] 


EMURRER to the petition in an action on nego- 
tiable bonds issued by the defendant city. The 
counts 1 to 10 were on bonds issued to borrow money for 
wharf improvements and street improvements. The 
counts 12 to 17 were on bonds issued to borrow money 
in payment of stock in companies organized to con- 
struct macadamized roads. 

The act, which it is alleged as the authority for the 
subscriptions by defendant to the stock of said 
road companies, and the issue of the bonds, is found 
in Sess. Acts of 1857, p. 302, and reads thus: 

Sec. 1. ** The city council are hereby authorized and 
empowered to levy, assess and collect a direct tax on 
all real estate within the city limits, not to exceed two 
per cent per annum, for the purpose of aiding in the 
construction of macadamized or other roads, leading 
from Clarksville to any other poiut in the State; and, 
for the purpose of securing the building of such roads, 
they may cause subscriptions of stock to be made by 
the city to any company now organized, or which may 
hereafter be organized, to construct such roads. 

Sec. 2. “ All dividends that may be declared to the 
city of Clarksville by any such company, upon stock 
paid in from the special tax authorized by the first 
section of this act, shall be by the city council paid 
over to the real estate owners, paying the tax in pro- 
portion to the amount of tax respectively paid by 
them.”’ 

The question raised by the demurrer to these counts 
is, whether the city had the power, under this act, to 


TO 





issue bonds in payment of stock subscribed by it, and, 
when they became due, to issue other bonds for money 
borrowed to pay them. 


Dryden & Dryden and Enoch Pepper, for plaintiff. 
Wagner, Dyer & Emmons, for defendant. 


DIL1on, Circuit Judge. 1. We are of opinion that 
the act of 1845 (Rev. Stat. of 1845, p. 552), was super- 
seded by the special act of February 24, 1853 (Acts 
1853, p. 591), incorporating the defendant city. 

Three classes of bonds are in question, headed and 
styled respectively, *‘ Wharf Improvement Bonds,” 
“Street Improvement bonds,’ and ‘*t Road Improve- 
ment bonds.”’ The two first stand on the same, the 
last on a different ground. The former will be first 
considered. The bonds purport to be unconditional 
obligations of the city and are negotiable in form. 
They do not recite the purpose for which they were 
issued; this purpose only appears, if at all, from the 
heading. 

The charter of the city (§ 13) gives the city council 
power ‘“‘to erect, repair and regulate wharves, ’’ and 
“to open, clear, regulate, graduate or improve the 
streets of the city.’’ Section 1 creafes the city a cor- 
poration and provides that it shall have power to con- 
tract and to sue and be sued, etc., and ‘may grant, 
lease, purchase, receive and hold property, real, per- 
sonal and mixed, and may do all other acts as natural 
persons; and may have a common seal and alter and 
break the same at pleasure.”’ 

Section 12 gives to the council general power to levy 
taxes on property in the city, but limits such taxes to 
arate of one-quarter of one per cent. 

As to the ‘“ wharf improvement bonds,” the petition 
alleges that they were made ‘ for money borrowed by 
defendant for the purpose of erecting and repairing 
wharves in the corporate limits of its city, and for 
otherwise improving said city.”’ These bonds are 
respectively for $2,000 and $1,000—together $3,000. 

As to the “street improvement bonds,” it is al- 
leged in the petition that they were executed ‘for 
money borrowed by defendant for the purpose of 
opening, clearing, graduating, paving and improving 
divers streets and alleys in said city, and of other- 
wise improving said city.’’ These bonds are respect- 
ively for $1,000, $1,000, $1,500, $400, $400, $200, $1,000, 
and $500; total, $6,000. 

The demurrer to the petition upon the foregoing 
classes of bonds is upon the ground that the defend- 
ant had no power to borrow money for the purposes 
alleged or to execute the bonds. The questions to be 
decided are, therefore, two: 1. Had the city power 
to borrow money for the purposes alleged? 2. If so, 
whether it had the power to execute negotiable bonds 
therefor? 

The charter contains no express power to do either, 
unless it is conferred by the clause in section one 
above quoted, that the city ‘“ may do all other acts as 
natural persons.’’ This general language must neces- 
sarily be restrained to such other acts as are author- 
ized by its charter or the statutes of the State, appli- 
cable to the city, if any, and cannot be construed to 
remove all the limitations inseparable from corporate 
existence and to confer upon the city authority to en- 
gage in business of a private nature or to make its 
powers commensurate with those of natural persons, 
It is not, therefore, an express power to borrow money 
or to issue commercial paper. No such powers are in 
terms conferred. If they exist they exist as incidental 
to the express powers to erect and repair wharves, and 
to open and improve streets, and not otherwise. 

As the power to borrow money and the power to is- 
sue negotiable paper are, though closely related, 
not identical, they will be to some extent separately 
considered. And first, as to the power to borrow 
money. As the case stands it is to be taken that the 
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money evidenced by the bonds now under consider- 
ation was borrowed in advance of any debt incurred 
in respect of the wharves or streets, and as a means of 
raising by their sale in the market a fund to pay for 
contemplated improvements of that character. 

The general question as to the ,implied power of 
municipal corporations to borrow money and to exe- 
cute negotiable securities therefor has been recently 
much examined. The American cases on the subject 
are conflicting, and it is impossible to harmonize 
them. A careful examination of them, however, has 
left us with the conviction that the questions here in- 
volved are not only open to discussion but remain yet 
to be judicially settled. The unsettled state of the 
law, concurring with the great importance of the 
question, has induced us to examine it with care and 
must be our justification for discussing the subject 
with more than ordinary fulness. 

The following cases favor the existence of the inci- 
‘dental powers here in question: Bank v. Chillicothe, 7 
Ohio, Part II, p. 31, 1836; Mills v. Gleason, 11 Wis. 
470, 1860; Williamsport v. Commonwealth, 84 Penn. St. 
487—three judges dissenting: Clarke v. School Dis- 
trict, 3R. I. 199; Sheffield Township v. Andress, 56 Ind. 
157. And see cases collected in notes to §§ 82, 407, 
Dillon on Mun. Corp. 

The following cases are opposed to the existence of 
such powers: Huckettstown ads. Swackhamer, 37 N. J. 
Law, 191; Knapp v. Hoboken, id. 394; Beaman 
v. Leake Co. (power of counties), 42 Miss. 237; Police 
Jury v. Britton (power of counties), 15 Wall, 566, 572; 
opinion of Bradley, J., in Nashville v. Ray, 19 id. 468. 

It is not proposed to examine and review these cases 
separately. In the existing uncertainty of the law on 
the subject, it is better, perhaps, to discuss the ques- 
tions upon principle, rather than to risk our judg- 
ment respecting them upon one class of the conflicting 
decisions. 

Corporations in this country can exist only by virtue 
of legislative enactment, and it necessarily follows 
that whether they possess the power to borrow money 
or to make negotiable paper, depends upon a true con- 
struction of their charters and the legislation applicable 
tuthem. This is true of all corporations, private as 
well as municipal. 

An examination of the judicial judgments in Eng- 
land and in this country shows considerable diversity 
of opinion between the English and American courts 
as to the extent of the implied powers of corporations. 
The English courts have at all times wisely set a strong 
face against an elastic construction of corporate 
charters — the American courts have too often favored 
the existence of constructive powers. 

In England, if a private corporation wishes power to 
borrow money, the power and the purposes for which, 
and the conditions on which it may be exercised, are 
expressed in the charter or constituent acts, or in the 
memorandum and articles of association; and the 
power is not held to exist unless the charter or arti- 
cles of association confer it, or unless the nature of the 
business for which the corporation is chartered or 
organized raises a necessary or reasonable implication 
of its existence. 

But in this country it must be admitted that the 
courts have held, quite without exception, that all cor- 
porations for pecuniary profit, unless specially re- 
strained, may not only borrow money but issue negoti- 
able paper for any corporate debt. Dill. on Mun. Corp., 
§§ 82, 407, and cases cited in notes; Lucas & Pitney, 3 
Dutch. (N. J.) 221; Hacketistown ads. Swackhamer, 37 
N. J. Law, 191, per Beasley, C. J. 

The original of our municipal institutions are de- 
rived from England, and it is the unquestionable law 
of that country that municipal corporations have no 
power to borrow money unless conferred by statute. 








Regina v. Litchfield, 4 Ad. & Ell. (N. 8.) 891, 906. In 
the case just cited, it was held that there could be 
no recovery upon the note of the corporation given for 
money borrowed and used to pay the debts of the 
corporation. Patteson, J., without saying that the 
lender was absolutely remediless in any form of action 
or suit, did say that he had no remedy upon the note, 
because this is not a trading corporation. In this 
country municipal corporations are, by statute, in- 
vested with certain defined powers, and they are 
almost wholly dependent upon revenues derived from 
the authority given to levy taxes for the means of exe- 
cuting their municipal functions. 

In the case before us, the defendant city had, inter 
alia, the usual power to erect and repair wharves and 
to improve streets and to make contracts and to incur 
debts therefor. It had the power to levy taxes to raise 
the means to pay debts thus created. The amount of 
taxes authorized to be laid in any one year was limited. 
It is entirely practicabie for the city to execute its 
ordinary municipal powers, and discharge its ordin- 
ary municipal duties without resorting to  bor- 
rowing money. If in erecting wharves or improving 
streets it incurs a general debt, it seems to us plainly 
to have been the intention of the Legislature, as shown 
by the charter, that it should be paid out of its ordin- 
ary revenue. It is not necessary to resort to the peril- 
ous expedient of borrowing money in advance, which 
may be lost, embezzled or misappropriated; much less 
to borrow it on a long credit, which inevitably leads 
to abuse and extravagance, and issue therefor, as the 
meaus of obtaining it, its negotiable securities. There 
is an obvious and essential difference in incurring a 
debt to be paid in the usual manner out of the ordin- 
ary revenues of the corporation derived from taxation, 
and the raising of money in advance by a pledge of 
credit and the issue of coupon bonds payable at a long- 
distant day, for sale in the money markets of the 
country. 

What are the consequences of holding that there is, 
under these circumstances, an implied power to bor- 
row money in this manner and for this purpose? The 
temptation to extravagance and the danger of loss 
have been already mentioned, and the history of the 
workings of our municipal institutions shows that this 
temptation always operates to their injury, and that 
burdensome debts and oppressive taxation are its 
natural and almost inevitable results. 

But this is not all. Legal consequences of a serious 
nature follow from the doctrine that there is an inci- 
dental power to borrow money to execute the ordinary 
powers of the municipality. If the power thus to bor- 
row exists it is without legal limits. Its only possible 
limit is the credit of the corporation—the amount of 
bonds its officers can sell. Nor is this all. If the 
power to borrow money exists, then, under the 
view of the courts as almost universally held in this 
country, the power to borrow implies the further 
power to give, like any other borrower, a note, bill or 
bond, negotiable in form and effect for the sum-bor- 
rowed; the time of paymeut and the discount to be 
such as may be agreed upon between the corporation 
and the proposed lender. The bonds may, as in the 
recent case of the city of Williamsport, be issued for 
an enormous amount and be sold, as in ¢hat instance, 
for 67 per cent of their par value or even less, and the 
corporation is bound. Williamsport v. Commonwealth, 
84 Penn. St. 487. 

Nor is this all. The Supreme Court of the United 
States has firmly established the doctrine by a long 
series of well-known decisions upon municipal bonds, 
“That when a corporation has power under any cir- 
cumstances to issue negotiable securities, the bona fide 
holder has the right to presume that they were issued 
under the circumstances which gave the requisite au- 
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thority, and they are no more to be impeached in the 
hands of such a holder than any other commercial 
paper.” Lexington vy. Butler, 14 Wall. 282. 

Such are the mischievous and alarming consequences 
of the unsound doctrine, that a municipality has, by 
virtue of its ordinary powers, and merely as a means 
of executing its ordinary duties, the power to pledge 
its eredit by the issue and sale of its commercial obli- 
gations. It is not the law. No such doctrine can per- 
manently stand. Although it has taken, as yet, no 
deep root in our jurisprudence, it has, nevertheless, 
attained sufficient development to show its noxious 
character. The general, and, until a period compara- 
tively recent, the universal practice of municipalities 
not to issue, without express legislative authority, 
bonds or commercial obligations as a means of raising 
loans demonstrates the non-existence of and implied 
power to do this by demonstrating that no such power 
is necessary to enable a municipality to execute its 
usual powers and to discharge its ordinary duties. 

We are required in this case only to determine the 
inherent or incidental power of the city to raise loans 
by asale of its negotiable securities payable ata dis- 
tant day. We deny any such power. Whether all 
borrowing to meet debts actually incurred, under an 
arrangement which contemplates repayment out of 
the regular revenue and for which a mere voucher or 
certificate of indebtedness is issued, is ultra vires unless 
the authority is expressly given, we need not now de- 
cide. What we decide on this point is that the power 
to erect wharves and to improve streets, conferred by 
the defendant’s charter, does not carry with it the 
power to raise funds for this purpose by the issue 
and sale of negotiable securities, like those here in 
suit. 

Whatever doubt may be considered to exist as to the 
implied right to borrow, the want of authority in a 
municipal corporation as merely incidental to its usual 
municipal powers to issue negotiable securities which 
shall be invested with all the attributes of commercial 
paper, seems, on reason and principle, to be plain. 
Commercial paper had its origin in the conveniences 
or necessities of trade among merchants. Originally 
only merchants made such paper; afterward the mak- 
ing of it was extended to all persons acting in their 
individual capacity. It extends to trading, commer- 
cial and other partnerships, but if the partnership is 
not a trading partnership, ‘‘the question,’’ says Mr. 
Lindley, ‘* whether one partner has implied authority 
to bind his copartners by putting the name of the firm 
to a negotiable instrument depends upon whether the 
business of the partnership is such that dealings in 
negotiable instruments are necessary for its transac- 
tions, or are usual in partnerships of the same descrip- 
tion.”’ 1 Lindley on Part. (Eng ed.) 213, 214. 

As to the power of corporations to issue commercial 
paper, the law of England is settled. In England no 
corporation, whether municipal (Regina v. Litchfield, 
4 Ad. & Ellis [N. 8.], 891, 906) or private (Bateman v. 
Mid. Wales Railway Co., L. R., 1 C. P. 499, A. D. 1866), 
has the incidental right to make commercial paper, ex- 
cept the Bank of England, which was incorporated for 
the very purpose, and trading corporations strictly, 
such as the East India Company. We state the fore- 
going propositions after a careful examination of the 
English books. Accordingly it is laid down by Mr. 
Justice Byles in his work on Bills, that ‘* without spe- 
cial authority, expressed or implied, a corporation has 
no power to make, indorse or accept bills or notes.” 
Byles on Bills (8th Eng. ed.), 62. Thus a waterworks 
company (Broughton v. Manchester Waterworks, 3 B. 
& Ald. 1), a gas joint-stock company (Bramah v. Rob- 
erts, 3 Bing. N. C. 963), or even trading companies, 
unless such a power be essential to the purposes for 
which they are formed (Bateman v. Railway Co., su- 
pra), have no general or implied authority to make 





commercial paper. In Bateman’s case, just cited, the 
question for the first time arose in England as late as 
1866, as to the right of a railway company, with an 
authorized capital of £170,000, to make or accept bills 
of exchange, and it was unanimously decided by judges 
of great eminence (Erle, C. J., Byles and Keating and 
Montague Smith, JJ.) that the company had no such 
power. The acceptance was under seal, and it isa 
mistake to suppose that the decision rested on the 
technical ground that a corporation can only contract 
under seal. It was placed upon the broad ground that 
there was no act of Parliament, general or special, 
which conferred the power. It was admitted by all 
the judges that the railway company might incur 
debts in the construction or operation of the road, 
“but it is one thing,’’ says Keating, J., ‘to say that 
they shall be liable to be sued for goods sold and deliv- 
ered or for work done, and an entirely different thing 
to say that they may accept bills in payment.’ And 
to the same effect was the opinion of the other judges. 

The principle of this case was approved in the Peru- 
vian, etc., Railway Co. v. Thames, etc., Ins. Co., L. 
R., 2 Ch. App. 617, when a general incidental power 
to issue bills of exchange and negotiable instruments 
under the companies’ act of 1862 was denied, and the 
power held to depend upon the proper construction of 
the memorandum and articles of association. The 
companies organized under that act may communicate 
this power to their directors, but it must be given ex- 
pressly or by fair intendment in the memorandum 
and articles of association of the company or it will 
not exist. 

We are aware that the American courts, as to private 
corporations organized for pecuniary profit, have very 
generally held a different doctrine and affirmed their 
implied or incidental power to make commercial paper. 
Dill. on Mun. Corp., §$ 81, 82, 407 and cases cited. 
But the powers of private corporations in this regard 
are not here material. 

The American judgments which have affirmed the 
like power in municipal corporations have done so 
upon this course of reasoning: The corporation, they 
argue, has power to contract a debt, and it is assumed 
to be incident to that power to give a note or bill or 
bond in payment ofit. Thus in Kelley v. Brooklyn, 4 
Hill (N. Y.), 263, Cowen, J., makes the basis of the 
judgment the erroneous propusition that independent 
of any statute provision all corporations, private and 
municipal, may issue negotiable paper for a debt con- 
tracted in the course of its business; and other courts 
have, without examination, adopted this mistaken 
view of thelaw. Galena v. Corwith, 48 Ill. 423; Clarke 
v. School Dist., 3 R. I. 199; Sheffield v. Andress, 56 
Ind. 157; Tucker v. Raleigh, 75 N. C. 267; Ketchum v. 
Buffalo, 14 N. Y. 356; Douglas v. Virginia City, 5 Nev. 
147; Sturtevants v. Alton, 3 McLean, 393. 

It sufficiently appears from the foregoing that it isa 
mistake to affirm that the power to issue negotiable 
paper necessarily or legally results from the corporate 
power to create debts. 

In England, as shown by Bateman’s case, supra, it 
is held that inasmuch as the corporation has no power 
to accept bills it cannot be made liable on its accept- 
ance, though the bill was drawn for a valid and bind- 
ing debt. : 

On this point Erle, C. J., says: ‘*The bill of ex- 
change is a cause of action, a contract by itself, which 
binds the acceptor in the hands of an indorsee for value, 
and [conceive it would be altogether contrary to the 
principles of the law which regulates such instruments 
that they should be valid or not, according as the con- 
sideration between the original parties was good or 
bad, or whether in the case of a corporation, the con- 
sideration in respect of which the acceptance is given 
is sufficiently connected with the purpose for which 
the acceptors are incorporated. It would be incon- 
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venient to the last degree if such an inquiry could be 
gone into. Some bills might be given for a considera- 
tion which was valid, as for work done for the com- 
pany, and others as a security for money obtained on 
loan beyond their borrowing powers. It would be a 
pernicious thing to hold that, in respect of the former, 
the corporation might be sued by an indorsee, but in 
respect of the latter not.”’ 

Whether we consider the question in the light of the 
nature and objects of the ordinary grants of mu- 
nicipal power, or in the light of the purposes which led 
to the invention and which sustain the use of negoti- 
able paper with the qualities attributed to it by the 
law-merchant, we are alike led to the conclusion that 
the mere power to create a municipal liability for or- 
dinary municipal purposes does not carry with it as 
an incident the authority to raise loans by the issue 
and sale of commercial obligations. The implied 
power to issue vouchers or evidences of indebtedness, 
for authorized and valid municipal debts, undoubtedly 
exists, and it may be true that such vouchers or evi- 
dences of indebtedness, though put in the form of 
negotiable paper, are not for that reason void, but if 
not void it is clear that they derive no additional force 
from that circumstance. 

The only safe as well as sound doctrine is that there 
is no power in a municipal corporation as incidental 
to the execution of its ordinary duties to invest its 
vouchers or notes or bonds with the character of com- 
mercial paper. By statute or usage they may be trans- 
ferable, but the transferee always takes instruments 
thus issued whatever their form, cum onere. We are 
not now referring to municipal bonds negotiable in 
form issued by express legislative authority; these 
possess, according to the settled law of this country, 
all of the incidents of commercial paper. 

We have looked closely into the American cases 
against municipal and public corporations, which hold 
that it is incidental to the power to create a debt to 
give a note or bond in payment of it, but we have 
found no judgment which holds that the note or bond 
thus issued partakes of that quality of commercial 
paper which protects an innocent holder for value 
from defenses or equities to which it would be subject 
in the hands of the payee. What we wish distinctly 
to hold is that this supreme and dangerous attribute 
of commercial paper cannot be imparted to the issuer 
of municipal obligations, whatever their form, unless 
the power to do so is plainly conferred, either expressly 
or by implication by the Legislature; and that no such 
implication exists in respect to debts or liabilities 
arising from the discharge of ordinary municipal du- 
ties. 

The argument against a general implied power in 
municipalities to issue commercial paper with all of 
the incidents of negotiability may be briefly summar- 
ized as follows: 

For hundreds of years the original of our municipal 
corporations have existed in England without it ever 
being contended or held that they could, without ex- 
press authority from Parliament, issue such paper. On 
the coutrary, it is there alike conceded and decided 
that such authority is necessary as the basis of the 
power. And such has been the view always practiced 
upon in this country from the earliest period untila 
very recent date. The soundness of this view is 
strengthened by the almost invariable practice of the 
Legislature to confer, when it is deemed expedient, 
upon municipal and public corporations, in express 
terms, the power to borrow money and issue bonds or 
negotiable securities therefor. 

It is a non sequitur, as applied to municipal and pub- 
lic corporations, to affirm that this power to create 
debts implies the power to give a negotiable bill, bond, 
or note therefor, which shall be invested with all the 
incidents of negotiability. Such an implied power 





is denied in England even as to private corporations 
organized for pecuniary profit (other than banking or 
trading corporations), and this demonstrates that the 
alleged implication of such a power in municipal cor- 
porations is neither logically nor legally sound. But if 
it be conceded that, as respects private corporations, 
the American doctrine is otherwise, and that it is 
rightly so, still it does not follow that the same rule 
does apply or ought to apply to municipal corporations. 
They are not created for trading, commercial or busi- 
ness purposes. Private corporations are more vigilant 
of their interests than it is possible for municipal cor- 
porations to be. The latter are in their nature govern- 
mental agencies having in general but one resource 
with which to meet their liabilities, and that is by 
taxation, and it is upon this resource that creditors 
must be taken to rely. The frauds such a doctrine will 
enable unscrupulous officers successfully to practice 
ought to weigh with decisive force against its unnec- 
essary judicial entertainment. 

It isa power without assignable limits, intrinsically 
dangerous, and one which will not fail to prove bane- 
ful in the last degree. Courts, when called upon to 
establish a new doctrine, ought to consider not only 
its nature, but its consequences, and cannot properly 
disregard the lessons of experience. A judge may 
well tremble when he contemplates in the light of 
recent experience the disasters which such a doctrine 
will bring upon our municipalities when it shall become 
generally known that such a tremendous power to 
Schuylerize them is lodged in the hands of their tem- 
porary officers. 

Sound policy and sound legal principles are generally 
coincident, and soit is here. If the power to issue 
negotiable paper is needful or expedient for our mu- 
nicipalities, let it be given by the Legislature that can 
prescribe the limits, purposes and conditions of its 
exercise, and provide for the payment of the liabilities 
which are thus authorized. And, finally, the argu- 
ment against the existence of a general implied power 
in municipalities to issue commercial paper becomes, 
as it seems to us, absolutely conclusive in view of the 
rule, wisely settled, that corporate powers, especially 
powers whose exercise looks to the creation of public 
burdens, are to be strictly construed and that however 
convenient at times such a power might be, it is one 
which is not necessary (as shown by universal expe- 
rience and practice in England and generally in this 
country) to enable the corporation to exercise its 
ordinary functions, or to carry into effect the purposes 
for which it was created. It is, therefore, a power 
which does not exist. 

Our justification for this extended discussion is found 
in the fact thatthe doctrine here combated is strug- 
gling for admission into our jurisprudence. It is 
one which, as we conceive, is founded in a radical mis- 
conception of sound legal principles,and one, moreover, 
whose consequences, if it shall be incorporated into 
the general law, cannot be contemplated without 
anxiety. 

It follows that since the defendant city had no 
power to borrow money in the manner attempted, to 
erect the wharf or to improve the streets, the bonds 
issued therefor are not legally binding upon it, and 
there can be no recovery upon them. Bateman v. Mid- 
Wales Ry. Co., supra; Thomas v. Port Huron, 27 
Mich. 820; Hackettstown ads. Swackhamer, 37 N. J 
Law, 191; Regina v. Litchfield, 4 Ad. & Ell. (N. 8.) 
893, 906; Mayor, etc., v. Ray, 19 Wall. 468, 480, per 
Bradley, J. 

It will not validate these bonds so as to make them 
the basis of arecovery even ifit be shown thatthe 
money borrowed was in each instance used for the pur- 
pose for which it was recited in the bonds to have been 
borrowed. But the plaintiffmay amend and addin 
respect of these bonds counts in the nature of counts 
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for money had and received. Adhering tothe decision 
of this court, Treat, J., in Wood vy. Louisiana, at the 
last term, the present holder of the bonds will then be 
treated as the assignee of the original holder or payee 
in respect of the money actually lent to the city; and 
if, after the city obtained it, the same was in fact ex- 
pended for the erection and repair of wharves, or the 
improvement of streets, or possibly, if expended for 
other authorized municipal purposes under the author- 
ity of the city council, the amount advanced with law- 
ful interest, less payments received on account thereof, 
may be recovered. Dill. on Mun. Corp.,§ 730; Paul v. 
Kenosha, 22 Wis. 266; Shirk v. Pulaski County, 4 Dill. 
209; Oneida Bank v. Ontario Bank. 21 N. Y. 490; 
Mayor, etc., v. Ray, 19 Wall. 468, 484, per Hunt, J. 

The case might be different, even in this aspect of it, 
if the contract was one expressly prohibited by statute; 
but this is a question not unattended with difficulties 
which it is not necessary to consider. 

Il. The other class of bonds, known as “ road im- 
provement bonds,’’ were issued in renewal of bonds 
issued by the city in payment for stock subscribed to 
certain companies organized to build gravel roads 
from the defendant city to points in Missouri. Sub- 
scriptions to the stock of such companies were expressly 
authorized by the act of the!Legislature of February 24, 
1857 (Acts 1857, p. 302), quoted at large in the state- 
ment of the case. 

Under the true construction of this act, in view of 
the general legislation of the State of Missouri at this 
period, on the subject of municipal aid to railway and 
other companies; the almost universal practice under 
such legislation to issue bonds for debts of this kind; 
the practical construction put upon this act by the city; 
the special nature of the authority given; the limited 
amount of tax authorized by the charter to be laid for 
the ordinary uses of the municipality, and the decisions 
of the Supreme Court of the United States as to the 
implication of the power to issue bonds to pay for stock 
subscriptions in railways, and the general tenor of the 
judgments of the Supreme Court of the United States 
on the subject (Lynde v. Winnebago Co., 16 Wall. 
6, 12; Police Jury v. Britton, 15 id. 572; Dill. on 
Mun. Corp., §§ 106, 107, 407 and notes), and that the in- 
ference of the power to issue bonds is in no way incon- 
sistent with the provisions of the act, my judgment is 
(Treat, J., dissenting on this point), that the city was 
authorized to issue bonds in payment for the stock 
subscribed in those companies; that it would be liable 
to a general judgment on such bonds, and that on those 
bonds falling due they might be renewed by other 
bonds. 

The demurrer to counts one to ten of the petition is 
sustained, to counts twelve to seventeen overruled, 
with leave to amend if the plaintiff is so advised. 
Judgment accordingly. 

TREAT, J., dissented as to the last class of bonds, but 
fully concurred as to the other bonds. 
<o—-_—__—__ 


CONVEYANCE OF LAND SUBJECT TO MORT- 
GAGE. 


SUPREME COURT OF PENNSYLVANIA, MARCH, 1879, 


Moore’s APPEAL. 


The habendum in a deed of conveyance contained these words: 
“Under and subject nevertheless to the payment of a 
mortgage, etc. Held, that these words constituted a 
covenant of indemnity only for the protection of the 
grantor. It is only where there is an express agreement 
to pay the incumbrance, or where such agreement may be 
implied from the rcumstances, that there is liability to 





the incumbrancer, or that he could sue in the name of the 
vendor to his use. The vendor must sue, and must show 
that he has been damnified, or at least must show that his 
danger of damnification is imminent. 





_——_ from the Orphans’ Court of Philadelphia. 
The question in this case arose at the adjudica- 
tion of the estate of William Fitler Moore, deceased. 
At the audit of the account of Alfred F. Moore, ad- 
ministrator, the widow asked the court to surcharge 
the accountant with $255, the amount of a credit 
claimed for interest paid upon a mortgage on property 
at No. i,708 Spring Garden street. The decedent in 
his life-time .purchased from Andrew M. Moore the 
house and lot on Spring Garden street, the deed being 
dated February 12, 1877, and the consideration named 
in it being $9,500. The habendum contained these 
words: ‘‘ Under and subject nevertheless to the pay- 
ment of the aforesaid mortgage debt or principal 
sum of $8,500, and the interest due and to grow due 
thereon.’’ The receipt at the footof the deed was for 
“* $9,500, being the full consideration.’”’ The property 
was originally conveyed by James Lyon, subject to the 
mortgage, to Moore, the grantor of decedent. The 
mortgage was dated April 23, 1874, payable in five 
years. The decedent died-intestate, leaving a widow, 
mother and collateral heirs, and the question presented 
was as between the heirs and personal representatives, 
whether the mortgage was a charge upon the personal 
or upon the real estate. Judge Ashman, who audited 
the account, disallowed the credit and surcharged the 
accountant with it, upon the ground that there was no 
personal liability in the decedent toward the mort- 
gage. Upon exceptions to this adjudication, it was 
sustained by the court in banc. Thereupon this ap- 
peal was taken. 


George Thorn, for appellant. Where real property 
is purchased expressly subject to the payment of a 
mortgage debt, mentioned in the contract or deed of 
conveyance, such debt becomes the debt of the vendee, 
and he is liable for the payment of it as much as if he 
had originally contracted it. Keyzey’s Case,9S. & R. 
71; Campbell v. Shrum, 3 Watts, 60; Blank v. German, 
5 W. & S. 36; Hoff’s Appeal, 12 Harris, 200; Lennig’s 
Estate, 2 P. F.8. 135; Woodward’s Appeal (Kitchen’s 
Estate), 2 Wright, 325; Burke v. Gummey, 13 id. 518; 
Taylor v. Preston, 29 P. F. 8. 436. 


John G. Johnson, for appellees. The decisions estab- 
lish a principle destructive of the appellant’s propo- 
sition. Hoff’s Appeal and Lennig’s Estate, cited supra ; 
Cumberland v. Codrington, 2 Johns. Ch. 229; Tanker- 
ville v. Fawcett, 2 Bro. C. C. 57; Billinghurst v. Walker, 
2 Bro. 604; Evelyn v. Evelyn, 2 P. Wms. 659; Wilson v. 
Earl of Darlington, 1 Cox’s Cas. 172; Lawson v. Hud- 
son, 1 Bro. C. C. 58; T'waddell v. Twaddell, 2 Br. Ch. C., 
§§ 101 and 152; Oxford v. Rodney, 14 Ves. 417; Shoen- 
berger v. Hay, 4 Wr. 132; Walker v. Physick, 5 Barr, 
193; Keyzey v. Keyzey,98. & R. 71; Mansell’s Estate, 
1 Parsons, 370. 


SHarRswoop, C. J. The personal estate of a dece- 
dent is the primary fund for the payment of his debts. 
One reason, and perhaps the controlling one for this 
rule, is that the personal estate has been increased by 
means of them, and his intention is, therefore, pre- 
sumed to be that it should bear the burden, unless he 
has expressed a contrary intention by his will. If, 
therefore, he has incumbered his land, the heir or de- 
visee is entitled to call upon the personalty for exon- 
eration. When, however, his land has been purchased 
incumbered by the debts of a prior owner this reason 
does not exist, and cessante ratione cessat et ipsa lex. 
Keyzey’s Case,98.& R.71. Yet, if he has made him- 
self directly liable for the debt for which the incum- 
brance was created, there the exception does no ap- 
ply, but the general rule prevails. Lennig’s Estate, 2 
P. F. Smith, 135. It seems, however, that indemnify- 
ing his vendor against being called on to pay the debt 
upon the land proving to be insufficient, is not an act 
which makes him personally liable to the creditor; 
and thereby throws the debt upon the personalty. 





958 


THE ALBANY LAW JOURNAL. 








Evelyn v. Evelyn, 2 P. Wms. 664. A mere covenant by 
the purchaser of a mortgaged estate to indemnify the 
vendor does not make it his personal debt. Woods v. 


Huntingford, 3 Ves. 131. These cases have been re- 
cognized by this court in Hoff’s Appeal, 12 Harris, 
204 


The decedent, in his life-time, purchased a house and 
lot for $9,500, and the habendwm contained these 
words: ‘* Under and subject, nevertheless, to the pay- 
ment of a mortgage debt of $8,500." The receipt at 
the foot of the deed was for ‘* $9,500, being the full 
consideration.’’ The value of the property, clear of 
the incumbrance, was $18,000. The question then is, 
did the decedent make this mortgage debt his own so 
as to entitle his heir to call upon the personal estate 
to exonerate the land. 

An examination of the cases which have been de- 
cided on the legal effect of such a clause in a convey- 
ance shows, we think, that unless there exist special 
circumstances to raise a covenant to pay the incum- 
brance, it amounts only to an indemnity to the 
vendor. In the language of the opinion, ‘‘ The vendee 
makes the debt his own, as between him and the 
vendor, for his protection.”’ ‘‘ We have no cases,” 
says Mr. Justice Strong, in Burke v. Gummey, 13 
Wright, 518, “that are not reconcilable with the doc- 
trine that one who purchases expressly subject to an in- 
cumbrance as between the vendor and himself, makes 
the debt his own, and assumes to protect the vendor.”’ 
Blank v. German, 5 W. & S. 23,36; Walker v. Physick, 5 
Barr, 193; Keim v. Robeson, 11 Harris, 456; Academy 
v. Smith, 4 P. F. Smith, 130; Taylor v. Preston, 29 id. 
436. Wherever it has been construed as a covenant to 
pay the incumbrance, which can inure to the use of 
the incumbrancer, and on which he can sue either in 
his own name or that of the vendor, there has been an 
agreement to pay, either express or implied, from the 
circumstances. Such an implication arises in most 
cases where there is a sale by a vendor under articles 
subject tothe payment of the unpaid purchase-money. 
Thus in Campbell v. Shrum, 3 Watts, 60, Mr. Justice 
Sergeant says: ‘‘ Here the principal consideration for 
Shrum’s agreement to transfer to Campbell was that 
Campbell should discharge the arrears due by Shrum 
for the land, and relieve and exonerate him from his 
liability therefor.”” Such was Metzgar’s Appeal, 21 P. 
F. Smith, 330. The conveyance was subject to a 
dower, and the yearly interest to be paid to the widow, 
and payable after her decease to the heirs. Taylor v. 
Preston, 29 P. F. Smith, 436, also a lot of land held un- 
der articles, there was evidence that the grantees were 
to pay $20,000, and assume all the back payments. In 
Hoff’s Appeal, 12 Harris, 200, in the receipt subjoined 
to the conveyance, it was stated that the payment in 
hand and the mortgage debt and interest due and to 
grow due thereon “to be paid by the said John Hoff,”’ 
the grantee, was the consideration for the premises. In 
Lennig’s Estate, 2 P. F. Smith, 135, the property was pur- 
chased for $57,000, which sum, the contract stated, in- 
cluded the two mortgages of $12,000 and $25,000. Wood- 
ward’s Appeal,2 Wright, 325, much relied on as es- 
tablishing a personal liability, only decided that when a 
guardian, by authority from the Orphans’ Court, pur- 
chased land at the request and for the use of her ward, 
and took the conveyance under and subject to a mort- 
gage, that court, as a court of equity, would protect 
her from possible eventual responsibility to the vendor 
by ordering the mortgage to be paid out of the ward’s 
personal estate, though the consequence was that the 
land descended to the heir unincumbered. It was 
expressly said in the opinion by Mr. Justice Strong in 
that case: “It is of no importance now to inquire 
whether Mrs. Woodward, by taking a deed from Mr. 
Spackman for the Arch street house, ‘subject to the 
mortgage thereon,’ assumed the debt as between the 
grantor and herself, or whether she only engaged to 








indemnify him against being called upon to pay it. If 
it was either, it was a liability incurred in behalf of her 
ward, and a liability incurred in obedience to the di- 
rections of the Orphans’ Court.’’ 

Why should a covenant be expressed from these 
words from the vendee to the vendor, to do more than 
protect the latter from loss? If there is no executing 
personal liability in the vendor by reason of his bond 
or promise under which he can be compelled to pay if 
the mortgaged premises prove insufficient, what reason 
is there that he should exact a covenant from his vendee 
for the benefit of a stranger? If such personal lia- 
bility does exist, why should he exact any thing more 
than indemnity? Surely, then, something should ap- 
pear to create the inference of such acovenant. The 
words ‘‘under and subject’’ import no such thing. 
They import that the vendee takes the land incum- 
bered, and, at most, that on taking it for an agreed con- 
sideration, which includes the incumbrances, he will 
indemnify the vendor to the extent of that considera- 
tion, in the same manuer as if it had been paid in cash 
and so applied at the time. It is unwise to give an ar- 
bitrary, artificial meaning to words commonly used in 
contracts and conveyances, and thus entrap parties 
into engagements into which they had no reason to 
suppose, in the common use of language, they were 
entering. The act of Assembly of January 12, 1878, 
Pamph. L. 205, has very wisely provided that the 
grantee shall not be personally liable unless he shall 
expressly assume such liability by agreement in writ- 
ing or condition in the conveyance. 

We think the conclusion at which the auditing judge 
and the court below arrived was right. 

Decree affirmed and appeal dismissed at the costs of 
the appellant. 


—_—_>_—_———-_ 


NEW YORK COURT OF APPEALS 
ABSTRACT. 

CONSTITUTIONAL LAW—AGRICULTURAL LEASE.— 
In February, 1865, the defendants were in possession 
of a farm, under a lease for three lives, given in 1841; 
the plaintiffowned the farm subject to this lease; at 
the former date, the lease not having expired, and the 
plaintiff having sued the defendant for possession, the 
defendant, to settle the suit, surrendered and cancelled 
the lease, and accepted from the plaintiff two new 
leases, one for eight years, from February 1, 1865, and 
the other for twelve years, from February 1, 1873; and 
the suit was discontinued without costs. The defend- 
ant continued in possession and paid the rent until 
February 1, 1873, when the plaintiff brought this action 
to recover possession. Held, that he was entitled to 
recover. The lease for twelve years was void under 
the constitutional provision that no lease of agricul- 
tural land for a longer period than twelve years, re- 
serving rent, shall be valid. Under this, a lease fora 
longer period than twelve years is void in toto. If the 
lease in question had been in one instrument for one 
term of twenty years, or for two terms of eight and 
twelve years respectively, it would have been void, and 
the leases must be construed as one instrument. The 
policy of the Constitution cannot be defeated by cut- 
ting the forbidden long term up into successive short 
terms. It does not follow that the prior lease for 
three lives was re-instated, by the mere fact that the 
lease for twelve years was void. Plaintiff must resort 
to a suit in equity, alleging fraud or a mistake or fail- 
ure of consideration, to re-instate the old lease. Judg- 
ments of General and Special Terms reversed and 
that of justice of peace affirmed. Clark v. Brown. 
Opinion by Earl, J. Folger, Rapallo, and Andrews, 
JJ., concurring; Miller and Church, C. J., dissent- 
ing on ground that leases are valid. 

[Decided March 18, 1879.] 
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CONVEYANCE — EFFECT OF RECORDING ACT—CON- 
STRUCTIVE NOTICE.—Action to recover money awarded 
by the city of New York to “unknown owners” for 
land in the 12th ward of New York, taken for the 
opening of a street, and received by defendant. Title 
to the lands was claimed by both parties. The plain- 
tiffs chain of title was as follows: one Poillon owned 
the land in 1827, and in June of that year deeded them 
with warranty to one Hart, by deed acknowledged July 
18, 1827, but not recorded until August 15, 1864; Hart 
conveyed with warranty to Greenly, June 20, 1830, by 
deed acknowledged July 21 and recorded August 31, 
1830; Greenly died in March, 1860, leaving a will em- 
powering his executors to sell his real estate, and on 
the 5th of March, 1873, they deeded the land to the 
plaintiff, the deed being recorded March 12, 1873. De- 
fendant’s chain was as follows: On the 29th of Jan- 
uary, 1861, Poillon deeded these lands with others by 
deed without covenants for an expressed consideration 
of $200, to one Goldsmith, the deed being acknowl- 
edged the same and recorded the next day; on the 22d 
of July, 1862, Goldsmith conveyed the undivided half 
of these and other lands, by deed without covenants, 
for an expressed consideration of $4,000, to Marks, 
which deed was acknowledged July 29, 1862, and re- 
corded September 17, 1862; Poillon was decreed bank- 
rupt April 6, 1842, no debts were proved, and his as- 
signee, January 13, 1863, by order of the court, ex- 
ecuted a deed dated that day of the last-mentioned 
lands to Marks, for an expressed consideration of $5, 
which deed was acknowledged January 15, 1863, and 
recorded February 2, 1863; on the 17th of March, 1863, 
Goldsmith and Marks executed a warranty deed of the 
same lands to one Morton, for an actual consideration 
of $9,000, which deed was acknowledged the same day, 
and recorded March 20, 1863; the defendant derived 
from Morton. On the 19th of March, 1869, the next 
day after the awards were made, Morton assigned them 
to Fox, who, on the 20th of April next, assigned them 
to the defendant. All the deeds in defendant’s chain, 
to and including the deed to Morton, were recorded 
before the deed from Poillon to Hart. It matters not 
that the deed from Hart to Greenly was recorded be- 
fore defendant’s deeds, because if defendant, by rea- 
son of the record of his deeds, has priority over the 
deed to Hart, then plaintiff's chain is broken, and 
Hart could give no title good as against defendant. 
Cook v. Travis, 20 N. Y. 400. And it matters not that 
all plaintiff's deeds were recorded before the convey- 
ance from Morton to Fox and from Fox to defendant, 
because if Morton had title by the recording act, his 
grantees were protected (Webster v. Van Steenburgh, 
46 Barb. 211; Hooker v. Pierce, 2 Hill, 650; Wood v. 
Chapin, 13 N. Y. 509); and besides, the conveyances of 
the awards were not of real estate uor within the 
recording act. Under the recording act of 1813, as ap- 
plicable to the city of New York, and under the Re- 
vised Statutes, a subsequent recorded conveyance, to 
have priority over a former unrecorded one, must have 
been in good faith and fora valuable consideration. 
Hetzel v. Barber, 69 N. Y.1. All the deferdant’s deeds 
were prima facie for a valuable consideration, and that 
is sufficient, unless rebutted, under the recording act. 
Jackson v. McChesney, 7 Cow. 860; Wood v. Chapin, 
13 N. Y. 509; Ring v. Steele, 4 Abb. App. Dec. 68. 
The actual payment of the consideration by Morton 
was also proved. Possession, such as will amount 
to notice of ownership to subsequent purchasers, 
must be under the unrecorded deed, actual, open, and 
visible. Occupancy by mere squatters will not amount 
to such possession. Brown v. Volkenning, 64 N. Y. 76. 
The bankruptcy proceedings did not give constructive 
notice to defendant's grantees. It appeared that 


Poillon filed his petition on the 7th of March, 1842, and 
annexed to his petition was a schedule of his property, 
stating that all his lands in the 12th ward of New York 





had been sold under foreclosure, and that all interest 
remaining therein and in all his other property passed 
to an assignee appointed under a creditor’s bill in 
chancery, in 1840. Poillon was discharged Aug. 5, 
1842. In these proceedings there was no notice or hint 
of the deed from Poillon to Hart, or of Hart’s claim, 
or of the claim of any of his grantees, and nothing to 
put any one on inquiry for Hart’s deed. Hence the 
proceedings gave no constructive notice of it. Con- 
structive notice must be such as clearly indicates that 
the inquiry fairly pursued would result in the discov- 
ery of the hidden defect. Birdsall v. Russell, 29 N. 
Y. 220. Bankruptcy proceedings are notice only for 
the protection and efficacy of the proceedings them- 
selves. Plaintiff, not claiming under the bankruptcy 
proceedings, cannot urge that defendant was charged 
with notice by them. If the assignee in bankruptcy 
had any title to these lands, it vested in those under 
whom defendant holds, by his deed, recorded before 
the deed to Hart was recorded. But the assignee 
probably got no title, for he took title as trustee with- 
out conveyance, and as no debts were proven, the 
estate reverted to and vested again by operation of 
law in Poillon. Charman v. Charman, 14 Ves. 580; 
In re Hoyt, 3 B. R. 55; 1 Edm. R. 8S. 680, $67; Perry on 
Trusts, §§ 351, 352, 353, 920. But the constructive notice 
through proceedings in courts of record at common 
law is only of pending proceedings. Leitch v. Wells, 
48 N. Y. 585. After judgment there is no longer any 
necessity for such notice. So of the bankruptcy pro- 
ceedings. When Poillon deeded to Goldsmith they 
had been closed, and Goldsmith got no constructive 
notice. Goldsmith did not attempt to get lands af- 
fected by those proceedings. These lands did not pass 
to Poillon’s assignee, for the deed to Hart was good as 
against him, he not being a subsequent purchaser in 
good faith and for value. Goldsmith by his deed first 
recorded got good title as against Poillon, Hart, the 
assignee, and allclaiming under them, and his grantees 
took title. Judgment reversed, and new trial granted. 
Paige v. Waring. Opinion by Earl, J. 

{Decided March 18, 1879.] 


CORPORATION — ACTION TO COMPEL TRANSFER OF 
STOCK BY — EQUITABLE RIGHTS OF TRANSFEREES.— 
On the 19th of January, 1875, one Cushman transferred 
to his wife, the plaintiff, as a gift, certain shares of 
stock of the defendant corporation, by assignment on 
the back of the certificate, which assignment was 
witnessed by Beals, an officer of the defendant, and 
accompanied by a power of attorney authorizing the 
plaintiff to act for the assigiior; subsequently Cush- 
man assigned the same stock to Beals, for a trifling 
consideration, without the certificate, and Beals, with 
knowledge of the plaintiff's claim, transferred the 
stock to himself on the books of the company; the 
stock was not transferable except on surrender of the 
certificate; the plaintiff, producing the certificate and 
power of attorney, demanded from the defendant a 
transfer of the stock to herself, which was refused, and 
she brought this suit to compel the transfer. Held, 
that she was entitled to such relief. Such action will 
lie; the plaintiff is not restricted toan action for dam- 
ages; (Middlebrook v. Merchants’ Bank, 41 Barb. 481, 
27 How. Pr. 474; 8.C.,3 Abb. App. Dec. 295; opinion 
of Chancellor, Com. Bank of Buffalo v. Kortright, 22 
Wend. 348; Pollock v. National Bank, 3 Seld. 274; 
Purchase v. N. Y. Ex. Bank, 3 Robt. 164; White v. 
Schuyler, 1 Abb. N. 8. 300; Buckmaster v. Consumers 
Ice Co., 5 Daly, 313; Seymour v. Delancy, 6 Johns. Ch. 
222; 3 Cow. 445;) atleast unless it appears that compen- 
sation in damages will furnish an adequate remedy. 
Phillips v. Berger, 2 Barb. 608; Story’s Eq. Jur., § 717. 
Stocks being of small present but of possible large pro- 
spective value, an award of damages would not afford 
adequate relief. The transfer to Beals was not valid 
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as against the plaintiff under the circumstances. 
Delivering of the certificate passed the entire title 
subject to liens orclaims of the corporation. McNiel 
v. Tenth National Bank, 46 N. Y. 331; N. Y. & N. H. 
R. R. Co. v. Schuyler, 34 id. 30, 80. The corporation 
could make no legal transfer without production and 
surrender of the certificate. Smith v. American Coal 
Company of Allegany Co., 7 Lans. 317; N. Y. & N. 
H. R. R. Co., supra. Beals’ action was in fraud of 
the’ plaintiff’s rights. The fact that no money was paid 
by the plaintiff forthe transfer does not impair her 
rights. Cushman’ssubsequent transfer to Beals could 
not revoke the former transfer to the plaintiff, it being 
absolute and unconditional. Judgment affirmed. Cush- 
man v. Thayer Manufacturing Company. Opinion by 
Miller, J. 

[Decided March 18, 1879.] 

EsTOPPEL— PRINCIPAL AND AGENT — KNOWLEDGE 
AVOIDING EFFECT OF WARRANTY. — The plaintiff, a 
married woman, purchased from the defendant a 
judgment against D. & G., the assignment containing 
a covenant that the amount was due; the purchase was 
made by the plaintiff's husband as agent; G. had at 
the time been discharged from his debts; the clerk’s 
records showed that fact, but did not show any dis- 
charge of D.; the husband searched under “ D,’’ but 
not under ‘*‘G,”’ and he had otherwise been informed 
of the fact of the discharge; the plaintiff was ignor- 
ant of it. Held, that defendant was not liable on the 
covenant. Actual or constructive notice will estop a 
party from claiming a breach of covenant. William- 
son v. Brown, 15 N. Y. 354, 362. Where a purchaser 
has knowledge of any fact sufficient to put him on in- 
quiry as to the existence of some right or title in con- 
flict with that he is about to purchase, he is presumed 
either to have made the inquiry and ascertained the 
extent of such prior right, or to have been guilty of a 
degree of negligence equally fatal to his claim to be 
considered a bona fide purchaser. Reed vy. Gannon, 50 
N.Y. 349, 350; Pendleton v. Fray, 2 Penn. 202; Hawley 
vy. Cramer, 4 Cow. 717; Baker v. Bliss, 39 N. Y. 70; 
Brown v. Volkenning, 64 id. 76. Notice to or 
knowledge in the agent, whether actual or construct- 
ive, is attributed to the principal. Bank of United 
States v. Davis, 2 Hill, 451, 461; The Distilled Spirits, 
11 Wall. 356, 366, 367; Le Neve v. Le Neve, 2 L. Cas. in 
Eq. 109. Ifthe agent has knowledge and fails to insti- 
tute proper inquiries, his negligence is attributable to 
his principal. See, also, Dresser v. Norwood, 17 C. B. 
(N. 8.) 466, and note, 482; Hart v. Farmers and Me- 
chanics’ Bank, 33 Vt. 253. Parol evidence was properly 
received to show knowledge of the fact, in spite of the 
covenant, on the principle that a warranty does not 
extend to known defects. Schuyler v. Russ, 2 Cai. 
201; Jennings v. Chenango County Ins. Co., 2 Den. 75; 
Bidwell v. N. W. Ins. Co., 24 N. Y. 302; Tallman v. 
Atlantic Ins. Co., 3 Keyes, 93. The cases relating to 
covenants as to real estate are distinguishable. Judg- 
ment of referee and General Term reversed, and new 
trial granted. Bennett v. Buchan. Opinion by 
Miller, J. 

[Decided March 18, 1879.] 

FIXTURES— TITLE TO, ON MERGER OF ESTATE IN 
REALTY.—The plaintiff had hired certain premises 
and placed machinery thereon, annexed in such a man- 
ner that as between lessor and lessee it was person- 
alty, but as between vendor and vendee it was 
realty; the premises were subject toa mortage by the 
lessor, undera foreclosure of which the defendant had 
become the purchaser; under the provisions of the 
lease, after the executionof the mortgage and before 
the foreclosure, the plaintiff had purchased the fee of 
the premises from the lessor, had executed a chattel 
mortgage upon the machinery, and gave notice at the 
sale that it claimed it to be personalty. Held, that 





although the plaintiff's estate as lessee merged in his 
estate as owner, yet the machinery was not thereby 
changed to realty so as to pass to the defendant as pur- 
chaser under the foreclosure. The plaintiff's owner- 
ship of the chattels were not derived from the lessor, 
and did not merge, because it was not carved out of 
the fee. With or without the chattel mortgage, the 
plaintiff's intention to preserve the personal character 
was sufficiently evident. In the absence of intention 
to change its character, it remains personalty. Mott 
v. Palmer, 1 N. Y. 564; Ford v. Cobb, 20id. 344; Tifft 
v. Horton, 53 id. 877. Judgment affirmed. The Globe 
Marble Mills Co. v. Quinn. Opinion by Andrews, J. 
(Decided January 21, 1879.] 

PRINCIPAL AND SURETY—BOND—PUBLIC OFFICER— 
CONVERSION.—Action on a bond given by defendants 
for the faithful discharge by defendants, Draper and 
Griggs, of their duties as railroad commissioners of 
the town of Westford. (See same case on former ap- 
peal, 66 N. Y. 55.) The defalcation for which the ac- 
tion was brought occurred during a term of office 
prior to that for which the bond in suit was given, and 
consequently there was no breach of its condition, and 
the defendant sureties are not liable. The breach 
proved was the receipt of $30,000 by Draper and Griggs 
in August, 1869, and a default in not paying over 
$17,000 thereof in July, 1873. Their term of office ex- 
pired in May, 1870, when they entered on a new term 
of office, giving the bond in question. The $30,000 was 
deposited by Griggs to his individual credit on the 
2d of August, 1869, with Vermilye & Co., brokers, of 
the city of New York; he was then individually 
overdrawn with them $54,000, and the deposit was ap- 
plied to reduce that over-draft, and no part of it ever 
came to the hands of the commissioners or either of 
them, or was ever repaid to them. On the 10th of 
May, 1870, Griggs was overdrawn with V. & Co. $44,000, 
for which they held collaterals to the amount of $69,000, 
which they had purchased in their conduct of his in- 
dividualjoperations, which had always been held in the 
name of the firm or its clerks, and in which Griggs 
had only a redeemable interest; he never had any ac- 
count with them as commissioner, nor did they know 
or suspect that he was commissioner, or that any of 
the money which came to their hands from Griggs be- 
longed to any one but him; none of the collaterals 
could be identified as purchased with any part of the 
$30,000. Held, that these facts did not render the 
sureties liable. They cannot be made liable by Griggs’ 
failure to provide funds to replace those converted to 
his own use. The conversion was complete when 
Griggs paid the $30,000 to V. & Co., on his individual 
account, before the execution of this bond, and the 
sureties cannot be charged unless after the execution 
of the bond and during the term of office mentioned 
in it, the commissioners fail properly to apply the 
funds coming to their hands. Judgment affirmed. 
Bissell v. Griggs. Opinion by Danforth, J. 

[Decided March 18, 1879.] 


_—— 


UNITED STATES SUPREME 
ABSTRACT. 


COURT 


OCTOBER TERM, 1878. ° 


CRIMINAL LAW—DEATH PENALTY — SHOOTING — 
TERRITORIAL LAW. — Formerly the statutes of Utah 
provided that one convicted of a capital crime should 
suffer death “ by being shot, hung, or beheaded, as the 
court may direct, or as the prisoner may choose.’’ The 
existing Code repealed this provision, and without en- 
acting any specific regulation as to the mode of ex- 
ecuting the death penalty, provided that every person 
guilty of murder in the first degree should suffer death. 
The Code also provides that ‘‘the several sections of 
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this Code which declare certain crimes to be punish- 
able as therein mentioned, devolve a duty upon the 
court authorized to pass sentence, to determine and 
impose the punishment prescribed.”’ Defendant was 
convicted by the Territorial courts of murder in the 
first degree and sentenced to be shot. Held, no error; 
that the Federal statute providing that punishment of 
death shall be by hanging did not preclude the Terri- 
tories from legislating on the subject or from provid- 
ing other methods of inflicting death if they were not 
cruel or unusual; that death by shooting was nei- 
ther cruel nor unusual. Benet Courts-Martial, 5th ed., 
163; De Hart Courts-Martial, 196; Simmons Courts- 
Martial, 5th ed., § 645; Griffith Military Law, 86. Er- 
ror to the Supreme Court of Utah. Wilkerson v. 
People. Opinion by Clifford, J. 


EMINENT DOMAIN—REMOVAL OF PROCEEDINGS INTO 
UNITED STATES couURTS.— Plaintiffs in error were 
authorized by the laws of Minnesota to construct a 
boom on the Mississippi river and to take land by 
eminent domain therefor. The statute further provided 
that if the award of the commissioners on such taking 
should not be satisfactory an appeal might be taken to 
the District Court where it was to be entered by the 
clerk “as a case upon the docket,’’ and the court was 
thereupon to proceed to hear and determine such case 
in the same manner as other cases are heard and deter- 
mined in said court. The land of a citizen of Illinois 
was condemned under the statute and an appeal taken 
from the award to the District Court. Held, that the 
owner of the land was entitled to have the cause re- 
moved into the Circuit Court of the United States. 
While eminent domain is a sovereign right of the 
State, yet when the sovereign power attaches conditions 
to its exercise, the inquiry whether the conditions 
have been observed is a proper matter for judicial cog- 
nizance. If thatinguiry takethe form of a proceed- 
ing before the courts between parties —the owners of 
the land on the one side and the company seeking the 
appropriation on the other—there is a controversy 
which is subject to the ordinary incidents of a civil 
suit, and its determination derogates in no respect 
from the sovereignty of the State. The proceeding in 
the present case before the commissioners appointed 
to appraise the land was in the nature of an inquest to 
ascertain its value, and not a suit at lawin the ordin- 
ary sense of those terms. But when it was transferred 
to the district court by appcal from the award of the 
commissioners, it took, under the statute of the State, 
the form of a suit at law, and was thenceforth subject 
to its ordinary rules and incidents. The point in issue 
was the compensation to be made to the owner of the 
land, in other words, the value of the property taken. 
No other question was open to contestation in the Dis- 
trict Court. The case would have been in no essential 
particular different had the State authorized the com- 
pany by statutc to appropriate the particular property 
in question, and the owners to bring suit against the 
company in the courts of law for its value. That a suit 
of that kind could be transferred from the State to 
the Federal court, if the controversy were between the 
company and a citizen of another State, cannot be 
doubted. And we perceive no reason against the 
transfer of the pending case that might not be offered 
against the transfer of the case supposed.”’ In error to 
the Circuit Court of the United States for the District 
of Minnesota. The Mississippi & Rum River Boom 
Co. v. Paterson. Opinion by Field, J. 


— MEASURE OF DAMAGES .—A boom company took 
the land of defendantin error for the purpose of con- 
structing a boom. The land—an island—was pecu- 
liarly adapted inconnection with the west bank of the 
river to the construction of a boom of extensive dimen- 
sions and capacity. The boom company were not en- 





titled to the exclusive privilege of constructing booms 
in the neighborhood of defendant’s land. Held, that 
the peculiar fitness of the land for the particular purpose 
was an element of damage in estimating defendant's 
compensation. ‘In determining the value of land 
appropriated for public purposes the same considera- 
tions are to be regarded asin a sale of property be- 
tween private parties. The inquiry in such cases must 
be what is the property worthin the market, viewed 
not merely with reference to the uses to which it is at 
the time applied, but with reference to the uses to 
which it is plainly adapted; that is to say, what is it 
worth from its availability for valuable uses. Property 
is not to be deemed worthless because the owner 
allows it to go to waste, or to be regarded as valueless 
because he is unable to putit to any use. Others may 
be able to use it and make it subserve the necessities 
orconveniences of life. Its capability of being made 
thus available gives ita market value which can be 
readily estimated.’’ Matter of Furman St., 17 Wend. 
669; Goodwin v. Cincinnati, etc., Canal Co., 18 Ohio St. 
169; Young v. Harrison, 17 Ga. 30. Ib. 


PRACTICE— AMENDING WRIT OF ERROR AS TO RE- 
TURN DAY. — Rule 8 of the Supreme Court provides 
that when judgment below is rendered less than thirty 
days before the first day of the next term of that 
court the writ of error and citation may be made re- 
turnable on the third Monday of the term. The judg- 
ment in this case was rendered less than thirty days 
before the first day of the term, but the writ of error 
was made returnable on such first day. Held, that the 
court had authority under section 1005, Rev. Stats., 
to amend the writ so as to make it returnable the 
third Monday of the term and to order a new citation. 
National Bank of Commerce in St. Louis vy. National 
Bank of Commerce in New York. Opinion by Waite, 
C. J. 

— APPEAL—FAILURE TO DOCKET. — When an 
appeal from a decree is not docketed in the Supreme 
Court nor the transcript filed until after the close of 
the term next after the appeal is granted and no ex- 
cuse is made for the delay the appeal will be dismissed. 
Hamilton v. Moore, 3 Dall. 377; Blair v. Miller,4 id. 21; 
Steamer Virginia v. West, 19 How. 183; Castro v. 
United States, 3 Wall. 50; United States v. Gomez, id. 
763; Mussina v. Cavazos, 6 id. 358; Edmonston v. 
Bloomshire, 7 id. 310. Appeal from the Circuit Court 
of the United States for the District of Kentucky. 
Grigsby v. Purcell. Opinion by Waite, C. J. 


——$—$—$ 
NEW YORK COMMON PLEAS ABSTRACT. 


(Opinions filed March 3, 1879.) 


CosTts—STAY OF PROCEEDINGS—WAIVER OF IRREG- 
ULARITY.—This action was commenced in a District 
Court in New York city. After issue joined and the 
trial begun, and the plaintiff was sworn as a witness, 
the defendant made a motion for a stay of the pro- 
ceedings on the ground thata suit had been previously 
brought for the same cause of action in a District 
Court and had been discontinued and the costs of that 
action had not been paid; the trial proceeded and 
judgment was given for plaintiff. Held, that the ob- 
jection was too late, the proper time to make that ap- 
plication was upon the return of the summons before 
the plaintiff filed or stated his complaint, and cer- 
tainly before the defendant puts in his answer and 
creates the issue which is to be tried. The general 
rule is that where there is any irregularity in the pro- 
ceeding the party intending to avail himself of it 
must do soat the earliest possible opportunity, and if, 
after having had the opportunity to do so, he takes a 
subsequent step, he waives the irregularity. By put- 
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ting in his answer, therefore, the defendant waived 
the irregularity of bringing this action before the 
costs in the former action was paid. Noe v. Gregory. 
Opinion by Daly, C.J. Van Brunt and Larremore, 
JJ., concurred. 


MECHANICS’ LIEN LAW—EFFECT OF THE ACT OF 
1975, ch. 379, UPON EXISTING AacT.—A _ notice of 
mechanics’ lien was filed in 1876 in the city of New 
York, and the act of 1875 was fully complied with, but 
the claimant did not renew the lien by order of the 
court within one year from the time of the filing, as 
required by section 11 of the act of 1863. Held, that 
this was not necessary; that the designed effect of the 
act of 1875, ch. 379, is to substitute for the previous 
legislation one general system. As the act does not in 
terms repeal any of the existing acts, their provisions 
necessarily continue in force except where their pro- 
visions are regugnant or where it is evident that they 
were intended to be abrogated by new and different 
provisions. That section 11 of the act of 1863, relat- 
ing to the continuance of a lien by order of the ceurt, 
does not apply to liens filed under the act of 1875. 
That is effectually provided for by section 8 of the lat- 
ter act by the commencement of an action to foreclose 
the lien and filing notice of lis pendens and an entry 
on the lien docket within the time prescribed. Heck- 
man v. Pinkney. Opinion by Daly, C. J., and Larre- 
more, J. Van Brunt, J., concurred. 

em 
MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 


JANUARY TERM, 1879. 


DIvorRcE— IMPOTENCY — EVIDENCE.— Libel for di- 
vorce from the bond of matrimony, on the ground of 
impotency on the part of the libellee. At the hearing 
before Endicott, J., it appeared from the evidence of 
the libellant that the parties were married at Pelham, 
in the State of New Hampshire, on December 11, 
1867, and subsequently lived together as husband and 
wife at Lowell, in this Commonwealth; that they 
occupied the same room and bed from the time of the 
marriage until about a year before the suing out of 
this libel, a period of nearly ten years; that both par- 
ties were in good health; that the marriage had never 
been consummated by any act of sexual intercourse; 
that the libellant had often solicited the libellee, and 
had tried by every means in his power to induce her 
to consent to his wishes; that she utterly refused to 
permit sexual intercourse, or to allow the libellant to 
make the attempt, or even to touch her person for 
that purpose, and on one occasion she kicked him out 
of bed when he made the attempt; that she gave him 
no reason for her refusal, but when he asked her about 
it she “ put him off;’’ that he did not know that she 
was physically incapable of the act of sexual inter- 
course; that a few weeks after the suing out of this 
libel, and before the hearing thereon, the libellant, by 
advice of counsel, took two competent physicians to 
the room of the libellee for the purpose of having her 
examined as to her capacity for sexual intercourse, 
but she utterly refused to be examined. The only 
other witness in the case was a young woman who had 
occupied the same room with the libellee for a year 
since the separation, who testified that she had a con- 
versation with the libellee about two weeks before the 
trial, in which the latter said, ‘‘ Mr. Merrill will have 
to go ahead and get his divorce. I could not have con- 
nection with any man.”’ But she gave no reason or 
explanation why she could not. This was all the evi- 
dence in the case. Upon these facts the libellant con- 
tended that he was entitled to a divorce on the ground 
of impotency on the part of the libellee, and asked the 





judge so to rule. But the judge refused to rule as 
requested; ruled that the evidence would not in law 
justify a finding that the wife was impotent; and 
ordered the libel to be dismissed. The libellant alleged 
exceptions. Held, that under the circumstances in 
evidence, the testimony that the libellee had said that 
she “could not have connection with any man,”’ would 
warrant the inference that she meant that she was 
physically incapable of such connection; and, if so 
understood, would, taken together with the other evi- 
dence in the case, justify a finding that she was im- 
potent, as charged in the libel. The presiding judge 
having ruled otherwise, as matter of law, without 
passing upon the question of fact, the ruling is a sub- 
ject of exception. Gen. Stats., chap. 129, § 67. Ex- 
ceptions sustained. Merrill v. Merrill. Opinion by 
Gray, C. J 


MECHANICS’ LIEN— REPAIRING BOILER.— The pe- 
titioner repaired two stationary steam boilers in the 
boiler house used in connection with defendant’s mill, 
the boiler house being a separate building but joined 
to the mill, and filed his lien therefor. Held, that the 
lien was valid. It appears from the agreed facts that 
the boilers which the petitioner repaired were situated 
in a part of the respondent’s mill and used to supply 
steam thereto. They were, therefore, a part of the 
realty, and would pass, without being specified by a 
deed of the land on which the mill stood, not as ap- 
purtenances, but as parcel of the land. Winslow v. 
Merchants’ Ins. Co., 4 Metc. 306; Pierce v. George, 108 
Mass. 78; McConnell v. Blood, 123 id. 45. They con- 
stituted a part of the building, and repairs on them 
were repairs on the building, precisely as repairs on 
partitions or doors or furnaces would have been. See 
Turner v. Wentworth, 119 Mass. 459. The boilers be- 
ing a part of the realty, the petitioner has a lien for 
repairs upon them, as he would have had a lien for 
putting themin. The lien is properly claimed on the 
whole of the lot described in the petition. The 
“boiler house ”’ being joined to the main body of the 
mill, and used for supplying steam to it, is a part of 
the mill, and the statute provides that the lien shall 
cover the lot of land on which the building is situated. 
Kelley v. Border City Mills. Opinion by Soule, J. 


—___>—___——_ 


INSURANCE LAW. 


ASSIGNMENT OF POLICY AS COLLATERAL TO MORT- 
GAGE— RIGHT TO RETURN PREMIUMS. — The owner of 
property which had been mortgaged insured the same 
by a perpetual policy of insurance, and transferred 
the policy to the mortgagee as collateral security. He 
afterward sold the property and assigned the policies 
to the grantee. The mortgagee foreclosed the mort- 
gage, and the property was sold for a sum insufficient 
to satisfy the mortgage debt. Held, that the mort- 
gagee was entitled to the return premiums. ‘It is 
clear on authority and principle, that a transfer to the 
mortgagee does not alter the effect or nature of the 
policy, which remains, as it was at first, an insurance of 
the mortgagor’s estate as the equitable owner of the 
premises, and that what the mortgagee acquires is not 
an interest in the insurance as such, but aright to ap- 
propriate the amount which may Become due under 
the contract, to the payment of the mortgage debt. 
See The State Insurance Company v. Roberts, 7 Ca- 
sey, 438; Carpenter v. The Washington Insurance 
Company, 16 Peters, 495, 512; Grosvenor v. The At- 
lantic Insurance Company, 17 N. Y. 391; Macom- 
ber y. The Insurance Company, 8 Cushing, 133; Hale 
v. The Mechanics’ Insurance Company, 6 Gray, 169. 
In other words the transfer is made to him as creditor 
aswell as mortgagee, and the effect is nearly if not 
quite the same as if he were merely an obligee, and 
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had no specific lien. Hence an assignment of a policy 
of insurance as collateral security for a bond and 
mortgage will not be invalidated by the discharge of 
the mortgage lien, so long as the bond remains and is 
unpaid; and if this is true as between the assignor and 
assignee, it must be equally so of one claiming by vir- 
tue of a subsequent assignment. (Penn. Sup. Ct., Jan., 
1879, Weekly Notes of Cas.) Rafsnyder’s Appeal. 
Opinion per Curiam, affirming decree on opinion be- 
low, of Hare, P. J. 


FIRE POLICY — NOTICE TO AGENT — VACANT HOUSE. 
—A policy of insurance against fire was conditioned 
to be void if the premises should become vacant. 
The agent of the company was informed before the 
contract was completed, by the assured, that the 
occupancy of the house might become vacant during 
the life of the policy, and the agent informed him it 
did not matter. The house did so become vacant, and 
was afterward burned. Held, that notice to the agent 
was notice to the company, and as the latter accepted 
the premium, and assumed the risk, it had waived the 
condition, or was estopped from urging it as a defense. 
Til. Sup. Ct. St. Paul Fire Ins. Co. v. Wells. Opin- 
ion by Walker, J. 

—_——_ 


MATRIMONIAL LAW. 

ALIMONY PENDENTE LITE— NOT ALLOWED IN SUIT 
TO SET ASIDE DIvVoRCE.— Where the husband had ob- 
tained a divorce from his wife, without personal ser- 
vice of notice, she being a non-resident, held, that 
in an action by the former wife to set aside the divorce 
on the grounds that it was obtained by fraud and 
without personal service, it was not competent to allow 
the wife alimony pendente lite. ‘‘ Alimony is a right 
which results from the marital relation, and the fact 
of marriage between the parties must be admitted or 
proved before there can be a decree for it even pen- 
dente lite.” York v. York, 34 Iowa, 530; Bishop on 
Marriage and Divorce, § 570, and cases cited; Whet- 
stone v. Whetstone, 31 Iowa, 276, distinguished as 
being an action for divorce. In Whitcomb v. Whit- 
comb, 46 id. 437, ‘‘the question of the power of court 
to make such order was not presented to nor passed 
upon by this court.’”’ Sup. Ct., Iowa, Dec., 1878. 
Wilson v. Wilson. Opinion by Rothrock, C. J. 

IMPROVEMENT OF WIFE’S PROPERTY — AGENCY OF 
HUSBAND—IMPLIED PROMISE OF WIFE.—In assump- 
sit against a married woman for labor and materials 
furnished by the plaintiff on a house owned by her in 
her own right and occupied by her and her husband, 
it appeared that the husband employed the plaintiff; 
that while the work was in progress the defendant 
gave some directions about it, but at no time made 
any express request to have it done; that the plaintiff 
supposed the house belonged to the husband, and 
charged the bills in the first instance against him. 
The court refused a nonsuit, and instructed the jury, 
that if, in the absence of an express contract and other 
explanatory circumstances, the plaintiff furnished the 
labor and materials with the defendant’s knowledge 
and consent, the law would imply a promise on her 
part to pay what they were reasonably worth; and the 
defendant excepted. Verdict for the plaintiff. Held, 
that nonsuit was properly denied. The fact that the 
defendant’s husband employed the plaintiff to make 
the repairs on her house, and that she knew they were 
made and gave directions about them at the time, was 
evidence from which a jury might find the husband an 
authorized agent to contract for the repairs, or a 
ratification on her part of the contract he had made. 
The circumstances under which the labor was done, 
and her connection with it, were not conclusive evi- 
dence of an understanding on her part that she was 





one of the contracting parties. She could bind herself 
to pay for the repairs. She could authorize her hus- 
band, as her agent, to make the contract for the re- 
pairs. Without such authority she could ratify any 
contract he might have made for them. But she 
would not be bound by a contract which she neither 
authorized, ratified, nor understood that she was 
making. Whether or not she authorized her husband 
to make the contract, or so held him out that she is 
estopped to deny his authority, or whether or not she 
understood that she was to be charged with the cost of 
the repairs on the house, are questions of fact for the 
jury. She could be cognizant of the fact that the re- 
pairs were made, without binding herself to pay for 
them. She could give directions about them without 
estopping herself from denying the contract. To bind 
herself, there must have been an intention on her part 
to do so, or an understanding that she was so contract- 
ing. On the facts stated, the law would not conclu- 
sively imply such an understanding and consequent 
promise to pay for the repairs, but these might be in- 
ferred from the evidence by the jury. Caswell v. 
Hill, 47 N. H. 407, 411; Houston v. Clark, 50 id. 479, 
481; Hall v. Young, 37 id. 134, 146; Morse v. Mason, 
103 Mass. 560. Sup. Ct., N. H. Beckford v. Dane. 
Opinion by Allen, J. 
————- <> o—_— 


NOTES OF RECENT DECISIONS. 


NEGLIGENCE AT RAILROAD CROSSING—NOTICE OF AP- 
PROACH OF TRAIN.—A railroad company having placed 
agate at acrossing on a public thoroughfare, where 
the view of the track was obstructed, allowed the 
keeper in charge of it to leave at 7 P. M., after which 
time it was open until the next day. After the keeper 
had left a person driving approached, and, as he did so, 
stopped tolisten. Hearing nothing, he started to cross 
the track; as he neared itatrain suddenly went past, 
frightening the horse, and causing an accident which 
resulted in the driver’s death. In an action for dam- 
ages against the company, held, that it is the duty of 
the company to give timely and sufficient notice of 
the approach of trains to such crossings, and that the 
nature of the locality, and the circumstance of having 
a gate there which was left unguarded, were proper 
matters to go to the jury on the question of the neg- 
ligence of the company. While the law does not point 
out any particular mode or manner in which notice 
of approaching trains shall be given at crossings, it 
does require that some suitable and adequate means 
adapted to the circumstances shall be adopted and ap- 
plied. Pennsylvania Sup. Ct., Feb., 1879. Philadel- 
phia & Reading R. R. Co. v. Killips. Opinion by 
Sterrett, J. 


—_———_—__—— 


COURT OF APPEALS DICISIONS. 


HE following decisions were handed down Tuesday, 
March 25, 1879. 

Judgment affirmed, with costs—Smith v. City of 
Rochester; The Jagger Iron Co. v. Walker.—— Judg- 
ment affirmed—The People v. Shulman and ano.— 
Order affirmed, with costs—The People exjrel. Mur- 
phy v. Kelly, comptroller; The People ex rel. Mw 
v. Kelly, comptroller, and ors.; The Cambridge Valley 
National Bank v. Lynch, receiver, etc.——Order of 
General Term affirmed, with costs— Learn v. Carrier. 
— Judgment on demurrer affirmed with costs, with 
leave to plaintiff to amend his complaint on payment 
of costs and within twenty days after notice is served 
upon his attorneys of the judgment of this court hav- 
ing been made the judgment of the court below — 
Wright v. Fleming.— Motion to dismiss ap de- 
nied, with $10 costs of motion — Comen v. Hetfield.— 
Motion for re-argument denied, with $10 costs — The 
St. Vincent Female Orphan Asylum v. The Cit 
—NMotion to prefer cause on calendar col 
costs— Reilly, sheriff, v. Demestre. 
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NEW BOOKS AND NEW EDITIONS. 


Barsour’s Kentucky DIGEstT. 


Kentucky Digest, embracing all the Reported Cases decided 
by the Courtof Appeals, from its Organization to the year 
1878. ByJ. Barbour. Louisville, Ky.: John P. Morton and 
Company, 1878. 2 vols., pp. xxi, 1845. 


HIS isa work of considerable importance, whether 
well orill done. From the examination which we 
have been able to give it we judge thatit is fairly 
done. There is no subject on which there is more di- 
versity of opinion and practice than that of classifica 
tion in a digest, and the author cannot be blamed for 
adhering to the conventional method, which does not 
seem to us always the best. For example, we have 
here “ Bills and Notes "instead of ‘*‘ Negotiable Instru- 
ments,” and separate titles of ‘‘ Divorce’’ and ‘* Hus- 
band and Wife,”’ instead of divisions under the gen- 
eral title of ‘‘ Marriage.” These distinctions are 
perhaps practically not very important, but they have 
some scientific significance. In this digest we notice 
atendency to array decisions under titles which it 
seems to us would be more appropriate as mere cross 
references; as for example, **Act of God,” ‘“ Evic- 
tion,” ‘* Et Cetera,’”’ ‘‘ Commission Merchants,’ ‘*Au- 
thors,’ “Identity,” ‘Instructions,’ ‘ Inclosures,”’ 
“Improvements,” ‘‘Guards,’’ ‘Growing Crop,” 
“Finder of Goods,”’ ‘“‘ Ex post facto Laws,” ‘* Drunk- 
enness,”’ “ Construction of Statutes,’”’ ‘‘ Conditional 
Sales,’’ ‘“‘ Bar,” etc. Occasionally, too, we have run 
across an abstract that seems to need condensation, 
and sometimes one that is ambiguous, at least, if not 
incorrect. As an example of the first of these faults, 
we cite the following: ‘‘It is essential to the validity 
of a gift inter vivos that there should be a delivery to 
the donee, and that the property or thing given should 
immediately pass and be irrevocable by the donor.” 
Certainly this could be thus expressed: “‘ A gift inter 
vivos must be accompanied by immediate delivery 
and be irrevocable.”’ As an example of ambiguity or 
incorrectness we cite the following: ‘ Gift to natural 
son— presumption. Payment of a bond by a father 
to his natural sons, for whom he was surety in the 
bond, under the circumstances, held to be a valid gift 
of the money paid to the sons.’’ Here we have no hint 
of the “ circumstances ’’ leading to the decision, and 
nothing about “ presumption.”’ Besides, the note as it 
stands seems to us to be unmeaning. It perhaps should 
read: ‘“‘ Payment of a bond by a father for his natural 
sons, for whom he was surety in the bond, under the 
circumstances held to be a valid gift to the sons of 
the money so paid.’’ But we cannot say with cer- 
tainty. Again we find: ‘“‘Sale—what amounts to. 
Contract for the possession of the farm and the ben- 
efit thereof, held not to be a sale of the property under 
the circumstances.’”’ Now to a lawyer who has not 
access to the report such notes as these are quite use- 
less. It is but just to say that in many cases, perhaps 
in most, the ‘‘circumstances”’ are carefully stated. 
As “circumstances alter cases,’’ it is important to 
have a statement or some indication of them in cir- 
cumstantial cases. But it is very easy to find well 
grounded fault with the best digest ever published. 
Agreement as to plan and perfection of execution are 
unattainable. Mr. Barbour’s work is probably as good 
as the average. To Kentucky lawyers it will be in- 
dispensable. The work is handsomely printed on good 
paper, each title is preceded by a synopsis, the catch- 
words of each paragraph are printed in heavy-faced 
type, there are plenty of cross-references, a list of 
judges, and tables of cases and overruled cases. 








OBITUARY. 


Isaac EDWARDs. 


E are exceedingly pained by the intelligence, which 
comes to us just as we go to press, of the death 
of the Hon. Isaac Edwards of this city by his own 
hand. From the information which we receive it would 
seem clear that the act was committed in a fit of men- 
tal aberration. Mr. Edwards was certainly a man, un- 
der ordinary circumstances, of the calmest and most 
assured mental equipoise. He had occupied for a great 
many years a prominent and most honorable position 
at the bar of this city. His great learning and the ju- 
dicial qualities of his mind had long made him a favor- 
ite referee. He was the author of excellent law books 
on Bills, on Bailments, and on Factors and Brokers. 
He had for several years been at the head of the 
Albany Law School as a constant lecturer and as its 
business manager. His character was unblemished. 
His age we judge to have been about 60 years. 


NOTES. 


OMEWHAT over one hundred acts have thus far 

been passed by the Legislature of this State—most of 
them of a private and local character. The supple- 
mental nine chapters of the Code were reported with 
a few amendments by the Judiciary committee of the 
Assembly on Friday. Senator Harris introduced a 
bill providing for the imposition of a tax on the stock- 
holders of corporations for the purpose of completing 
the New Capitol. The scheme is a fair illustration of 
the average ‘“‘statesmanship’’ of the day. Senator 
Wagstaff introduced a bill by the provisions of which 
graduates of the Law School of Harvard University, 
who are also graduates of any college or university 
and who are at present serving clerkships in offices of 
practicing lawyers, shall, upon presentation of the 
certificate of any college, and the certificate of the 
applicant that he has served one year’s clerkship iu an 
attorney’s office, be admitted as an attorney and coun- 
sellor at law in all the courts of this State. 


A curious case has just come before the Bourges law 
courts. The Patriote de la Niévre published an article 
accusing acuré named C of forcing his flock to buy 
wax candles. Thereupon all the cwrés in the depart- 
ment whose names commence with C., and who are 
fifty in number, brought a joint action for libel against 
the journal. The case came on for hearing on Friday, 
when the advocate for the defense stated that he was 
ready to give the name of the priest alluded to and to 
prove the fact charged against him. Thecourt admit- 
ted this course of procedure, and postponed the case 
for a week for the production of the necessary evi- 
dence. 


—_— 


Judge Elliott, of the Court of Appeals of Kentucky, 
was instantly killed in front of the Capitol Hotel, on 
Wednesday, by Thomas Buford, of Henry county. 
Judge Elliott rendered an adverse opinion in a case 
Buford hadincourt. Buford loaded a double- barrel 
shot-gun and waited until Elliott came to dinner, 
walked upand shot him through the heart. Buford 
was arrested. Buford ackowledged that the other 
barrel of the gun was loaded for Judge Pryor, and 
that he would have killed him also had not the chil- 
dren been in the way. 
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OQURRENT TOPICS. 


UR readers have probably heard already of the 
arrangement made last week, by which the 
controversy over the new Code is closed, and the 
codification of the whole of our law is to be com- 
pleted. In pursuance of it, Senator Edick intro- 
duced in the Senate, on Thursday, the Civil and 
Penal Codes reported in 1865, by the Commission- 
ers of the Code, and the Code of Criminal Proced- 
ure reported in 1850, by the Commissioners on 
Practice and Pleadings. They were immediately 
referred to the Special Committee of the Senate. 
It is understood that the nine chapters supplemental 
to the Code of Civil Procedure, with such amend- 
ments as may be agreed upon, and the three Codes 
now introduced, with any necessary amendments 
and additions to bring the works up to the present 
year, will be reported to the Senate by the first of 
May, ready for enactment. We heartily congratu- 
late our readers on this result. The State of New 
York will thus see at last the consummation of the 
work, which the people made provision for by the 
Constitution of 1846. The reproach, which has 
been standing so long against our legislators, of in- 
attention to the command of the fundamental law, 
will be wiped out, and the people will have, in a 
form at once accessible and intelligible, all of their 
general law, or, in the language of the Constitu- 
tion, ‘the whole body of the law of this State.” 
The prejudice which once existed among lawyers 
against codification is wearing off, if it be not gone 
already. But, whether that prejudice be strong or 
weak, it must give way before the necessities of the 
people. The laws are now a chaos, bewildering to 
the lawyer arid oppressive to the suitor. The oppor- 
tunity is here presented of bringing order out of this 
chaos; and if we do not seize it, great will be our 
disappointment and loss. The subject is so fully 
discussed in the Introduction to the Civil Code that 
we republish a great part of it in our present num- 
ber, and invite to it the earnest attention of our 
readers. 


The New York Times has recently drawn atten- 
tion, in a carefully-considered editorial article, 
to the great proportion of reversals pronounced by 
our Court of Appeals of late, amounting, according 
to the Jimes’ estimates, which we have no reason to 
doubt, to something over twenty-five per cent. This 
is an enormous proportion, and naturally excites won- 
der, but the reason is palpable to every lawyer. The 
General Terms are overweighted. We have com- 
mented on this before. There are now only twelve 
General Term judges to do the work of twenty-four 
under the old system, and the work is two or three 
times as great. Not only have the General Terms 
to pass on all the cases that go to the Court of Ap- 
peals, but also on a great number involving less 
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than $500, which cannot go up without permission, 
and a great many others over that amount which 
are not appealed. In at least three of the four de- 
partments the calendars are as heavy as that of the 
Court of Appeals, and there are only three judges 
to perform the labor instead of seven in the highest 
court. Then, again, the court of last resort has the 
advantage of all the preceding judicial labor in the 
cases; the Circuits and General Terms are thé 
pioneers who clear the way, which the Court of —Ap- 
peals has only to make smooth. There is only one 
cure for this vice, and that is, a return to something 
like our old General Term system of eight districts, 
Meanwhile the appreciation of the hard service of 
our Supreme Court judges is manifested by cutting 
down their salaries some $2,000. 


A new mode of legal appeal has been developed 
in Kentucky. It consists in the shooting of the 
judge by the unsuccessful suitor. It was applied 
last week by one Buford to Judge Elliott of the 
Court of Appeals. The judge was one of the court 
which had recently given judgment against Buford 
in a lawsuit, and Buford, meeting him in the street, 
instantly killed him with a double-barrelled gun. 
The other barrel was loaded for Judge Pryor, as he 
confessed on being taken into custody, and he was 
only deterred from appealing from him by the 
thought of his children. How he was going to 
get rid of the other members of the court does not 
appear. The affair caused ‘‘ great excitement,” and 
there was talk of lynching. Now, we really care 
very little how much these chivalric Kentuckians 
shoot one another at sight, so long as they do not 
draw on the bench and the bar, but this sort of 
thing is coming too near home. If a judge is to be 
killed for his judicial opinions, what can the law- 
yers in the case expect? Is it not about time that 
there should be a little more law and a little less 
lynching in the lion-hearted south? Would it not 
be well, if the community must be indulged in 
lynching, to set them at men who habitually break 
the laws by carrying concealed weapons? It seems 
that the south and west are in a more turbulent, 
reckless, lawless state than even before the war. The 
people of the south seem to think that they are liv- 
ing in a state of order. Col. Alston, who was re- 
cently shot in the Georgia State house in open day, 
wrote a letter to the New York Tribune, not long 
since, in which he declared that life and property 
were as secure in that State as in any part of the 
United States. We shall watch with interest to see 
if this man Buford is not elected senator or some- 
thing. 


We gave last week an abstract of an interesting 
case recently decided in our Court of Appeals, 


Clark v. Brown, Mr. Clark is the ‘‘Patroon” of 
Otsego county, a great land-owner, in a chronic 
quarrel with his tenants. The defendant was one 
of his tenants, holding a lease for three lives. Mr. 
Clark sued him in ejectment, and to settle the suit 
the defendant surrendered and cancelled that lease, 
and accepted in its place two new leases, executed 
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at the same time, one for eight years and the other 
for the next succeeding twelve years. The tenant 
occupied and paid rent for the eight years, and then 
Mr. Clark instituted these proceedings to recover 
ion, and had judgment in his favor. The 
court held that the two new leases were in conflict 
with the constitutional prohibition of agricultural 
leases for more than twelve years, adjudging that 
the Constitution could not be evaded by thus cut- 
ting an illegal lease in two. The judgments of the 
Special and General Terms were reversed and the 
judgment of the justice of the peace was affirmed. 
What-a wise justice of the peace that must have 
been! He probably lives in the Patroon’s neighbor- 
hood. There is nothing in the case to disclose that 
the arrangement was designed to have the effect 
thus given to it, but it looks like a very clever but 
unscrupulous design to get rid of the tenant’s orig- 
inal lease. Even if it was not preconcerted, the 
plaintiff's conduct was Punic faith. Doubtless he 
has other leases just like this. Is it any wonder 
that his tenants burn his buildings and shoot at 
him? Their conduct is reprehensible but natural 
under the circumstances. 


A bill has been introduced in the Virginia Legis- 
lature providing that if any person, deliberately, 
with the view of degrading another, assault or strike 
him with a cow-hide or horse-whip, it shall be a 
felony, punishable, upon conviction, by imprison- 
ment in the penitentiary from one to five years. 
This grew out of the trial of Poindexter for killing 
Curtis. Curtis was a shoemaker who had been 
twice over-gallant in his praises of the feet of one 
of his lady customers. The lady, however, con- 
tinued to patronize him, but on a third repetition of 
the compliment she complained of it to her friend 
Poindexter. The latter, after having carefully 
ascertained that Curtis was not bigger than he, 
went to him with a horse-whip, and demanded an 
apology, which was tendered, but the gallant 
avenger, not content, insisted on whipping him. 
Two hours after Curtis sought him with a cane and 
a friend, and having demanded an apology for the 
whipping, which was refused, struck him with the 
cane, and thereupon Poindexter drew a pistol and 
shot him dead. The pretty woman was a witness 
on the trial, and the jury disagreed. She was so 
timorous there she could hardly be prevailed on to 
remove her vail, but the newspapers say she had no 
such feeling about the pretty foot which had made 
the mischief. We only wonder the jury did not 
acquit Mr. P., although he richly deserved hanging. 
The remedy for the disorders in the south is not the 
enactment of new laws, but the enforcement of the 
old, such as that against carrying concealed weap- 
ons, and the like. In this connection, we regret to 
see that the Legislature of Virginia has reduced the 
tax on alcoholic drinks one-per cent. 


The most singular cause of action that we have 
heard of, even exceeding the recent “ yew tree” 
case, is one now pending in England against the 





Great Western Railway Company, on behalf of the 
owner of a fishery, for damages arising from the 
escape of creosote and the consequent killing of the 
fish. The defense is that the creosote leaked 
through the vessels in which it was sent by the con- 
signor, and therefore there was no negligence on 
the part of the company. If such an occurrence 
should take place in this State, Mr. Bergh, of the 
American Society for the Prevention of Cruelty to 
Animals, would be on the war path at once, to say 
nothing of Mr. Seth Green, the great artificial fish 
breeder. 


In a Massachusetts case to which we recently called 
attention (Cooper v. McKenna, 124 Mass. 284, 19 
Alb. Law Jour. 105), it was held that a priest had 
no right forcibly to eject a person from a room in 
an almshouse in which he was about to administer 
the sacrament of penancetoa sick woman. A de- 
cision has lately been made in the same Common- 
wealth, which may serve to re-instate somewhat of 
the powers and dignity of the priestly office. One 
Parker, a Catholic livery stable keeper at Holyoke, 
had incurred the displeasure of his priest by run- 
ning after a sensational apostate Father, who came 
there preaching against the old faith, and the priest 
refused communion to all of his church who should 
hire any horse or wagons of the inquiring Mr. Par- 
ker, and refused to officiate for those wedding and 
funeral parties that rode in Parker’s vehicles. The 
consequence was that Mr. Parker’s business was 
ruined, He sued the priest for damages; and the 
judge directed a verdict against him. Now, why 
does he not turn around and refuse to let horses and 
wagons to all who commune with the priest ? He 
may thus be able to hurt the priest’s business so that 
he will be glad to compromise the matter. 

_—._. 


NOTES OF CASES. 

N Moore v. Frankenfield, decided on the 18th of 
March last by the Supreme Court of Minnesota 

(4 N. W. Rep. 228), it was held that a covenant for 
quiet enjoyment goes to the possession and not to 
the title; that to constitute a breach there must be 
some actual disturbance of the possession, equiva- 
lent to a lawful eviction under paramount title, and 
that a judgment in partition between the covenantee 
and a person holding a paramount title in fee to an 
undivided part of the premises, allotting to each in 
severalty his portion, was not of itself an eviction 
or evidence of an eviction. That a judgment in 
partition does not change the possession was held in 
Bromagham v. Clapp, 5 Cow. 297;.'8. C., 9 id. 530. 
But it is settled in New York that, to constitute a 
breach of a covenant for quiet enjoyment, there 
need be no eviction by process of law, but that a 
covenantee may voluntarily surrender possession to 
one having paramount title, and then maintain his 
action for breach of covenant. Greenvault v. Davis, 
4 Hill, 643; St. John v. Palmer, 5 id. 600; Fowler 
v. Poling, 6 Barb. 165; and this was held in Cali- 
fornia — McGary v. Hastings, 39 Cal. 360; S. C., 2 
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Am. Rep. 456. So it is held that if the paramount 
title is so asserted that the covenantee must either 
yield to it or go out, he may purchase that title or 
take a lease under it, and have his action for breach 
of covenant of quiet enjoyment. Sugden on Vend- 
ors, 745; Loomis v. Bedel, 11 N. H. 74; Hamilton v. 
Cutts, 4 Mass. 849; Sprague v. Baker, 17 id. 586; 
Turner v. Goodrich, 26 Vt.-709. Thus, in Sprague 
v. Baker, supra, there was a prior mortgage on the 
premises, and the mortgagee threatened to take pos- 
session under the mortgage, whereupon the cove- 
nantee paid the mortgage, and this was held to be 
an eviction. See, also, Bemis v. Smith, 10 Metc. 
194; Dupuy v. Roebuck, 7 Ala. 488; Cowdry v. Coit, 
44 N. Y. 382; 8. C., 4 Am. Rep. 690. It has re- 
cently been held in New York (overruling Korte v. 
Carpenter, 5 Johns, 120), that where land conveyed 
with covenant of quiet enjoyment is in the posses- 
sion of a stranger, under a paramount title, who 
keeps out the grantee, the covenant is broken. 
Shattuck v. Lamb, 65 N. Y. 499; S. C., 22 Am. Rep. 
656. 


In Black v. Homersham, 39 L. T. R. (N. 8.) 671, 
it was held by the Exchequer Division that, upon 
the sale of shares in a company, under conditions 
of sale by which the purchase is to be completed 
on a future fixed day, and which contained no men- 
tion of dividends, dividends on the shares, in re- 
spect of a period anterior to the date of the con- 
tract, declared between such date and the day fixed 
for completion, pass to the purchaser, whose right 
to the shares, with all accruing benefits and liabili- 
ties, became vested in him the moment the con- 
tract of purchase was effected at the sale. The 
counsel for the defeated party insisted that divi- 
dends were like rents and profits, and rested on the 
rule that, upon the sale of lands, the right to rents 
and profits does not vest in the vendee until the pur- 
chase was completed (Dart’s Vendors and Purchas- 
ers, 5th ed., 247); but the court held that the case 
of dividends was entirely different, and that on the 
completion of the purchase of stock, the right to 
the dividends related back to the date of the con- 
tracts. In Borroughs v. North Carolina R. R. Co., 
69 N. C. 376; S. C., 12 Am. Rep. 611, it was held 
that a sale of shares of stock in a railroad company 
carries with it the dividends declared by the com- 
pany, when they are to be paid at a day subsequent 
to the transfer of the stock. And that, therefore, 
where the North Carolina Railroad Company de- 
clared a dividend on the stock in said company, on 
the 16th day of February, 1870, to be paid on the 
first days of April and July thereafter, and the 
owner of certain shares of such stock sold and trans- 
ferred the same on the 17th day of February, the 
purchaser of said shares of stock acquired the divi- 
dends, as well as the stock. In Hyatt v. Allen, 56 
N. Y. 553; 8. C., 15 Am. Rep. 449, plaintiff sold 
to defendant stock in a corporation, reserving “all 
profits and dividends of and upon such stock” up 
to January then next. No dividend was declared 


till April In an action to recover the dividend 
then declared it was found as a fact that part of it 





was earned prior to January. Held, that neverthe- 
less the plaintiff was not entitled to recover any 
portion of the dividend. In Bright v. Lord, 51 Ind. 
272; S. C., 19 Am. Rep. 732, Lord contracted pre- 
vious to July 3, to sell shares of stock in a corpora- 
tion to Bright, at Bright’s option, to be accepted by 
July 16. On the last-named day the shares were 
transferred to Bright. On July 3, a dividend on 
the stock was declared payable August 1. Held, 
that the dividend belongs to Lord. In Brundage v. 
Brundage, 65 Barb. 397, it was held that a dividend 
belongs to the owner of the stock at the time the 
dividend is actually declared. In support of this 
rule, see In re Foote, 22 Pick. 299; Clapp v. Astor, 
2 Edw. Ch. 379; Phelps v. Bunk, 26 Conn. 269. 


The liability of the owner of dangerous premises 
for injury to one lawfully thereon was quite fully 
considered by the Queen’s Bench Division in Laz v. 
The Mayor, etc.,4 L. T. Rep. (N. 8.) 64. The defend- 
ants in that case were the owners of a market which 
was held for the sale of cattle. In the market place 
defendants had erected spiked railings round a 
statue which had been placed there. This railing 
the jury found was dangerous for cattle with a pro- 
pensity for leaping. A cow which the plaintiff had 
brought to market attempted to jump the railings, 
and was killed in so doing. The plaintiff sought 
to recover from the defendants the value of the cow. 
Held, that the defendants were liable, as, by erect- 
ing the railings, they had done a wrongful act, 
whereby a safe market had been rendered unsafe; 
and that the plaintiff had not been guilty of con- 
tributory negligence, inasmuch as, having paid toll 
for the use of the market there, he was not a mere 
licensee placing his cattle at his own risk, but was 
entitled to a safe standing place for them; citing © 
Clayards v. Dethick, 12 Q. B. 459; 11 L. T. Rep. (0. 
8.) 222; Thompson v. North-Eastern Railway Company, 
2B. &8. 106; 6L. T. Rep. 127; 31 L. J. Q. B. 194. 
In Pierce v. Whitcomb, 48 Vt. 127; 8. C., 21 Am. 
Rep. 120, the plaintiff went at night to defendant’s 
house to buy oats, and they went together to the 
barn where the oats were kept. While defendant 
was seeking a measure, plaintiff walked about the 
barn in the dark, fell through a hole in the floor 
and was injured. Held, that defendant was not 
liable, because the walking about in the dark was 
not invited by him, nor was it a part of the business 
in hand. That a person not a passenger, but law- 
fully on a railroad platform, may recover for inju- 
ries received by accidentally stepping through a 
hole, negligently left in the platform by the com- 
pany’s agent, was held in Toledo, Wabash and West~ 
ern R. R. Co. v. Grush, 67 Ill. 262; 8. C., 16 Am. 
Rep. 618; Zobin v. Portland, etc., R. R. Co., 59 Me. 
188; 8. C., 8 Am. Rep. 415; Campbell v. Portland 
Sugar Co., 62 Me. 552; 8. C., 16 Am. Rep. 508. 
But this liability does not extend to one present by 
mere sufferance, and not on business (Pittsburg, etc., 
Ry. Co. v. Bingham, 29 Ohio St. 364; 8. C., 28 
Am. Rep. 751); nor to a trespasser. Levery v. Nick- 
erson, 120 Mass. 806; S.C., 21 Am. Rep. 514; JWi- 
nois Central R. R. Co. v. Godfrey, 71 Til. 500; 8.C., 
22 Am. Rep. 112. 











268 


THE ALBANY LAW JOURNAL. 











SMITH'’S NEW HAMPSHIRE DECISIONS.* 


S is a volume of great antiquarian and histori- 

cal interest; probably of greater interest than 
practical authority, but well worth possession and 
perusal, The volume opens well: “ Presbyterians 
and Congregationalists are different sects in relig- 
ion, within the meaning of the Constitution. Hence 
a Presbyterian cannot be taxed for the support of a 
Congregational minister. Muzzy v. Wilkins, p. 1. 
This was trespass for making a tax of seventy-five 
cents. This case, like nearly every other case in 
the volume, is copiously annotated by the chief 
justice, who does not confine his citations to legal 
authorities, but brings into requisition Dryden’s 
Hind and Panther, the Monthly Review, Erskine’s 
Speeches, Horace Walpole, Hudibras, Voltaire, 
Burke, Cicero, Mackintosh, Boswell’s Life of John- 
son, Marmontel, the Edinburgh Review, Winthrop’s 
Journal, Belknap’s American Biography, Rapin 
Spence’s Anecdotes, Scott’s Heart of Mid Lothian, 
Mather’s Magnolia, and innumerable other authori- 
ties. These notes were made during many years 
after the delivery of the opinions, and form a sort of 
common-place book. To these the editor has added 
the later legal authorities in excellent form. The 
reader will find the particular opinion in question 
an admirable treatise on sectarian differences. ‘It 
has some sentences worthy of Macaulay, for ex- 
ample: ‘‘In short, on this subject of conscience, 
there is no mistake more common than for men to 
mistake their wills and their purses for their con- 
sciences.” ‘‘ The greatest bigot I ever knew was a 
bigot to freedom of inquiry,—illiberal in favor of 
liberality, and uncatholic toward all who were not 
as catholic as himself.” It also appears in these 
notes that in Henderson v. Erskine, decided in New 
Hampshire in 1802, Universalists were held not 
to be a different sect from Congregationalists; that 
in The Dublin Case, 38 N. H. 459, it was held that 
the true ‘‘minister of the Congregational persuas- 
ion,” in a will, was broad enough to include a Uni- 
tarian minister. In Massachusetts, Universalists 
are not Congregationalists; Murray v. Inhabitants 
of First Parish in Gloucester, A. D. 1786, 2 Dane’s 
Abr. 330 — (the plaintiff being undoubtedly John 
Murray, the founder of Universalism, who had a 
parish at Gloucester)— and so of Presbyterians; 
Annan v. Inhabitants of West Parish of Salisbury, A. 
D. 1796, 2 Dane’s Abr. 335. A little further on we 
find the following: “The estate of a surety ina bond 
to a sheriff, for the faithful execution of office by 
a deputy, remains liable for defaults of the princi- 
pal which happen after the death of the surety.” 
Carr v. Ladd, p. 45. This doctrine is supported 
by White's Ears. v. Commonwealth, 1861, 39 Penn. 
St. 167; and Royal Ins. Oo. v. Davies, 1875, 40 





* Decisions of the Superior and Supreme Courts of New 
Hampshire, from 1802 to 1809, and from 1813 to 1816. Selected 
from the Manuscript Reports of the late Jeremiah Smith, 
Chief Justice of those courts. With extracts from Judge 
Smith’s Manuscript Treatise on Probate Law, and from his 
other legal manuscripts. Boston: Little, Brown & Com- 
pany, 1879. Pp. xiv, 574. 





Iowa, 469. The chief justice here refers to the 
Boston Gazetie, of September 1, 1803, citing the 
then recent case of Heaver v. Thompson, in the King’s 
Bench, before Lord Ellenborough, when his Lord- 
ship having laid down the same doctrine, Mr. Park, 
of counsel, observed, ‘‘he wishes this might be 
generally.known, as it would make men a little 
more cautious in entering into such securities.” 
Again: “One who finds a swarm of bees in a tree 
on another’s land, marks the tree and notifies 
the land-owner, cannot maintain trover against 
the land-owner for taking the honey.” Fisher v. 
Steward, p. 60. This seems one of the earliest bee- 
cases in our books, being six years earlier than Gillet 
v. Mason, 7 Johns. 16, but fourteen years later than 
Merrils v. Goodwin, 1 Root, 209. In Harris v. Wil- 
lard, p. 63, is an elaborately considered decision 
that “the purchaser of a tax title, which proves in- 
valid by reason of errors in the assessment, cannot sue 
the selectmen for errors not due to fraud, malice or 
willful neglect.” In State v. Keyes, p. 135, it was 
held that the omission of the words ‘‘ this is a true 
bill,” before the signature of the foreman of the 
grand jury to an indictment, was immaterial after 
verdict. This reminds us of the very recent case of 
White v. Commonwealth, 29 Gratt. 824, where it was 
held that the indorsement of an indictment ‘‘a true 
gun” did not invalidate it. This was an indict- 
ment for arson of a house of a man by the name of 
Gunn; hence the singular mistake. The chief jus- 
tice ‘‘goes for” the clergy again, in Kidder v. 
French, p. 155, where he holds that ‘the estate of 
an ordained minister of the gospel, not settled over 
a corporate society, is not exempt from taxation.” 
He rather irreverently remarks: ‘‘ While he was a 
settled minister he had the privilege. When he 
ceased to be such, he became, in the eye of the law, 
weak and as other men. Itis not pretended in this 
country, generally, that the clerical character is in- 
delible, once a clergyman and always a clergyman; 
much less that once a settled minister and always 
such.” Another learned decision respecting the 
clergy is Brown v. Langdon, p. 178, which holds that 
a religious corporation is capable of taking by de- 
vise. In speaking of the clergy the chief justice 
here says: ‘‘The clergy were poor. I speak of 
the first clergy of New England. They abhorred 
riches. The wealth of a clergyman in those days 
was his crown of rejoicing, the number of converts 
he made, the number of sinners he reclaimed. He 
disdained worldly wealth. He coveted not houses 
and lands. Very many of the clergy of that day 
accounted it unlawful for a clergyman to have any 
fixed salary.” Quantum mutatus abd iljo! The chief 
justice had the spirit of a law reformer, for in 
Frost v. Chesley, p. 202, he held that an amendment 
of the declaration might be permitted on review, 
spite of the apparent letter of the statute and the 
rule in Massachusetts. He says amendment is ‘‘a 
very useful and necessary power, which existed at 
common law.” In Geer v. Hamblin, p. 218, it is 
held that ‘‘it is no plea to a writ of dower that an- 
other widow, whose husband was seized prior to 
the demandant’s husband, is entitled to dower in 
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the same lands.” “That two widows should be en- 
dowed out of the same messuage is no nevelty,” 
says the chief justice. Hale v. Vesper, p. 283, pre- 
sents a curious inconsistency, holding that a declara- 
tion containing the words ‘‘anno domini” is not 
demurrable on the ground that these words are not 
in the English tongue, but that the expression of 
the ad damnum in figures is bad on special demur- 
rer. In Cutts v. Frost, p. 309, it was held thata 
charter, signed by the parties with the written ad- 
dition of the word ‘‘seal,’”’ was not a sealed instru- 
ment. This we suppose is on the principle that eall- 
ing one thing another does not make it so. A boy 
once invoked that principle, when having asked his 
father, ‘‘if I call a calf’s tail a leg, how many legs 
will he have?” his father answered “five.” The 
boy replied, ‘no, only four, for calling his tail a 
leg won't make it one.” In the case of Lewis 
v. Overby, 28 Gratt. 627, it is held that under 
a statute declaring that a scroll affixed by way of 
seal shall have the same force as aseal, the written 
word ‘‘ seal” will be equivalent to a scroll. And 
in Boothbay v. Giles, 68 Me. 160, it was held that an 
instrument in form a bond, and concluding, “ wit- 
ness our hands and seals,” but with no seals at- 
tached, was not a sealed instrument. In Town of 
Chesterfield v. Hart, p. 350, it is held that ‘‘ a hus- 
band is not liable, under the pauper statutes, for 
the support of his wife’s grandmother, although 
his wife was possessed, at marriage, of sufficient 
property, which he now holds in her right. An 
infant, of sufficient property, is liable, under the 
pauper statutes, for the support of her grand- 
mother.” There are many cases involving ques- 
tions of probate law. All the cases are interesting, 
and nearly all are enriched by the additional notes 
of the editor, many of which are exhaustive. The 
name of the learned and modest editor does not 
appear in the publication. 

The extracts from the manuscript Treatise on 
Probate Law ure judiciously made. The manuscript 
itself was made use of by Mr. Webster and Mr. Ma- 
son, as we are here informed. The excerpts are 
also copiously annotated by the editor. 

From the Extracts from Legal Manuscripts we 
learn that the chief justice was a devotee of the 
science of pleading. He calls it a ‘‘most useful, 
necessary, and honorable science.” Hesays: ‘‘I do 
not think that many causes are lost in our courts for 
want of good speaking at the bar, at least for not 
speaking enough. But for want of good and or- 
derly pleading, many a just cause or just defense 
has been overthrown in judgment. Where there is 
no good pleading, there can be no correct knowledge 
of the law, though there may be much speaking, 
and even much eloquence.” ‘‘Our records will 
remain when we are forgotten.” ‘Most of our 
pleadings are too bad for criticism.” ‘A compari- 


son of New Hampshire Ancient and Modern Crim- 
inal Law,” is very entertaining and very wise. The 
writer remarks of slavery: “Indeed, in the fallible 
judgment of men, that which multitudes are in the 
daily habit of practicing, is hardly deemed a crime. 
But it is to be hoped that this foul blot on our na- 





tional character will soon be washed out.” He 
animadverts severely on the old laws against heresy. 
He says: “Orthodoxy, or right opinions, are the 
opinions of the majority, 7. ¢., the government; the 
minority are always heretics. An infallible govern- 
ment never reasons well on religion.” ‘‘ At this 
day, I see no reason to apprehend that we are in 
any danger from religious persecution on account of 
heretical opinions.” He here atones for his sins 
against the clergy, by observing: ‘‘ NordoI believe 
there ever existed a wise legislator, who had any 
acquaintance with the Christian religion, who did 
not view it as eminently calculated to make men 
good citizens, and good subjects, of a free govern- 
ment especially.” 

In short, on every page of this volume is the im- 
press of a strong, sagacious, and tolerant mind, a 
profound and liberal learning, and a pure morality, 
evidenced by a style of great power and elegance. 

The editor is warranted in remarking that it is 
“of value as throwing light on the origin and 
growth of the common law of New England, and 
upon the causes which led to the enactment of im- 
portant statutes.” 

The volume is furnished with indexes to the cases 
and extracts, and a table of cases, and is issued in 
the invariable and unimpeachable style of the pub- 
lishers whose imprint it bears. 





INTERNAT:ONAL LAW OF DIVORCE. 


BY FRANCIS WHARTON, LL. D. 
(Concluded.) 
iH. 

O far as concerns the second question, which is 
whether a French woman ‘séparée decorps’ can 
marry again, the answer must be in the negative, for 
she belongs to France and the French law. In France, 
even after such aseparation, the marriage is considered 
as still existing, although the parties have been author- 

ized to live separately. 

“*Tt would be otherwise, however, if, as in this case, 
the French woman would re-marry in a country 
where the law does not recognize ‘séparation de 
corps,’ but only divorce. It is well known that the 
question as to what law must be followed by those 
wishing to marry again has been much discussed ; two 
Opinions are before us (see Wharton, § 161; Bar, in- 
ternat., Privat v. Strafrect, § 90): on one side it is 
maintained that the law of the place where the second 
marriage is celebrated, lex loci contractus, that is, to 
control; on the other side it is held that the capacity of 
the parties in this respect is to be regulated;by the law of 
their domicile, lex domictlii ; and in case of a difference 
of domicile, by the particular law of each domicile. 
In this present case, the adoption of one or the other 
of these two theories will lead to quite different re- 
sults. 

“This inquiry, however, is only incidental. We 
have first to resolve the question whether a French 
woman ‘séparée de corps’ has acquired a nationality 
in a country where the law attaches to ‘ séparation de 
corps’ the same effects as to divorce. 

“In this hypothesis it is not doubtful that the law 
of her new country determines the rule. Bar says 
(§ 92), ‘On the ground that personal capacity is in such 
respects the test, several French courts have held that 
it is not the law of the place where the separation has 
been pronounced, but only that of the ulterior dom- 
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icile of the person that is binding.’ The law applies 
its restraints only to those who are subject to it, and 
not to those who, though once residing in the country 
where those laws rule, are now become subjects of 
another State. The capacity for a second marriage, 
therefore, should be determined according to the :aw 
in force in the domicile acquired after the separation, 
and not according to the law in force at the place of 
separation. According to Wharton (§§ 154 and 214), 
this opinion prevails in England and America. We 
cannot, in this case, reach a different result; and in 
fact whether we hold to the lex loci contractus, or to 
the lex domicilii, one will arrive at the validity of a 
second marriage. 

“The only doubt that could arise would be suggested 
by the hypothesis that the change of nationality had 
been sought to elude the prohibitive laws of the native 
country. But still—aside from the difficulty in prov- 
ing such a case—the fraus legis could only be invoked 
in such a case where the party to whom it is imputed 
should subsequently place himself under the empire 
of the law, whose rigor he had sought to escape by 
emigration. 

“It is a case of this class that is invoked by M. Labbé 
for the support of his thesis. Some years ago a French- 
man naturalized himself in Switzerland to obtain a 
divorce. He there married a Frenchwoman and re- 
turned to France. Under these circumstances a decree 
of the Court of Cassation (Dec. 16, 1845), holding the 
first marriage to be still existing, annulled the second. 
The case would have presented itself differently if the 
two parties had first been naturalized in Switzerland 
and then divorced. In sucha state of facts we would 
hold with Merlin (Questions de droit, Vo Divorce, § 11, 
No. 1) that the divorce would be valid, and that there 
would be no obstacle to the celebration of a second 
marriage. Wharton also says ‘French subjects who 
become naturalized in a foreign country may be legally 
divorced in such country; but to effect this, both par- 
ties must become so naturalized if one remains in 
France the divorce is illegal.’ Conf. of L., § 214.* 

‘Tf, as in our case, the nationality newly acquired is 
ulteriorly retained, it cannot be a question of fraud, 
fraus legis. It would be to limit a right generally 
recognized to forbid a party to escape from alaw which 
is insupportable and to expatriate himself from acoun- 
try where this law is in force. From the momenta 
person has acquired the nationality of another country, 
it is exclusively by thelaws of that country that he must 
be judged. The laws and the tribunals of his original 
country, at least in those things which concern his ca- 
pacity for juridical acts, have no further right over 
him, if he afterward passes through his original coun- 
try without acquiring afresh his old nationality. So far 
as concerns the Princesse de Bauffremont,as she has ob- 
tained the nationality of Saxe-Altenbourg, and has 
not since become again French, but has shared the 
nativnality of the Prince Bibesco, the French courts 
should judge of the validity of her second marriage in 
accordance with the law of her new country, and not 
in submission to the French law. Thus the question 
of validity depends on the point whether by the laws 
of her new country her marriage is valid, although in 
France the princesse had only been ‘ séparée de corps.’ 

“A correspondent of the Gazette des tribunauax (V. 
No. du 16, dée 1875) cites in favor of the princesse the 
provision of the Prussian law (preussiches Landrecht) 
following which a ‘séparation de corps’ between 
catholic parties can be assimilated to divorce. The 





* On turning to my work on the Conflict of Laws, from which 
the above extract is taken. I find that the sentence begins with 
** According to Merlin, French subjects,’ etc , I gaye Merlin’s 
opinion not my own ; and the words ‘‘ according to Merlin,’ 
which were no doubt inadvertently omitted, by v. Holtzen- 
dorff, were meant by me to indicate this fact. F.W. 





opinion of the correspondent, though in general well 
founded contains inaccuracies. I agree with M. Labbé 
when that estimable author declares this explanation 
of the law untenable, but I decide from different rea- 
sons. M. Labbé thinks that this explanation of the 
Landrecht preussian is not applicable hecause the sepa- 
ration was pronounced in France and thatif the argu- 
ment to which he objects is sound, the Prussian Leg- 
islature can transform into divorces all the ‘sépara- 
tions’ pronounced in all parts of the world. M. Labbé 
goes too far: the Prussian Legislature has not this 
pretension; but if an individual has become a Prussian 
subject, the question is can he re-marry, or does the 
circumstance that he is ‘séparée de corps’ prevent 
him, and it must be decided by Prussian law; it is 
here a question of capacity, which, as is generally 
recognized, should be decided after the law of the 
actual country of the person in question. 

“The opinion of the correspondent of the ‘ Gazette 
des Tribunaux’ is not admissible for other reasons. 
Above all, because since the Ist May, 1875, the prescrip- 
tions of § 77 of the German law applying to the mar- 
riage of the 6th Feb., 1875, the transformation of the 
‘séparation de corps’ into a dissolution of the conju- 
gal tie should be obtained by a special procedure, and 
it is not ipso jure, but in consequence of a judgment, 
pronouncing the ‘ séparation de corps’ that the divorce 
is obtained. So far, therefore, as this legislation is 
concerned, if the princesse had acquired Prussian na- 
tionality, her marriage celebrated the 24th Oct., 1875, 
would not have been valid unless it had been based on 
the procedure in question. But on the contrary (and 
this is the principal reason for the inapplicability of 
the Prussian law) the princesse was not naturalized in 
Prussia, but in Saxe-Altenbourg, where at least to the 
beginning of the year 1876, following the testimony of 
the celebrated writer on Ecclesiastical Law, Shulté 
(Handbuch des Katholischen Eherechts, partie 11, § 151, 
p. 596) the ‘séparation de corps’ between Catholics is 
equivalent toadivorce. It is not until lst Jan., 1876, 
that the German law, providing for judicial modifica- 
tions of separation, went into effect in all Germany, 
except Prussia, where had already gone into effect the 
law of 6th Feb., 1875. From this date the section 77, 
already mentioned of this law, by which aspecial pro- 
cedure and a judgment are necessary for the change of 
a separation into a divorce, forms the general law of 
Germany. 

**Such was the state of the legislation, which has 
regulated the marriage of the Princesse de Bauffre- 
mont and the Prince Bibesco. The princesse, in ac- 
cordance with the law, has a certificate of the Munici- 
pal Council of Saxe-Altenbourg, in which it is declared 
that by the Altenbourg law there was no obstacle to a 
second marriage. In construing this at Berlin we are 
to apply not Prussian law, but the law of Saxe-Alten- 
bourg. But by the latter law the marriage is valid and 
unimpeachable.”’ 

In a pamphlet by v. Holtzendorff, published in Ber- 
lin subsequently to the article which is translated 
above, he takes another and somewhat inconsistent 
position. The princesse, he argues, was domiciled at 
Berlin at the time of her marriage, and was therefore, 
then subject to Prussian law, which permits the second 
marriage of Catholics séparé de corps. Preuss All. 
Land. II, 1, § 734. This Code, however,'as is urged by 
Dr. Stélzel in his reply, is admitted by v. Holtzendorff 
not to have been in force in Altenbourg at the time of 
the marriage; and it is further maintained that by the 
local law of Altenbourg séparations de corps are not 
regarded as divorces. 

In a second article by Labbé, in the Journal de Droit 
Int. Privé, for 1877, p. 5, v. Holtzendorff’s general po- 
sitions are controverted at large; and it is argued, lst, 
that the French law of indissolubility of marriage is 
based on high moral grounds as well as on distinctive 
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State policy, and cannot, therefore, be surrendered, in 
deference to the acts of foreign sovereigns, so far as 
concerns French domiciled subjects; and 2d, that no 
change of nationality or domicile, by a French subject, 
forthe mere purpose of evading the French restric- 
tions in this relation, will be regarded in France as 
validating second marriages in such foreign state. 
From M. Labbé’s article the following passage is ex- 
tracted : 

‘Le principe que nous venous de poser a été reconnu 
par des jurisconsultes de tous les pays. Nous pouvons 
indiquer un Francais, un Américain, un Italien. 

‘* Le jurisconsulte francais joint d’une authorité con- 
sidérable méme hors de France. II] n’étail pas hostile 
au divorce, mais nul n'a mieux observé que lui les 
régles de la logique: c’est Merlin, ‘Deux époux fran- 
cais, soumis & la loi de 1816, se font naturaliser en pays 
ot le divorce est admis. L’un pent demander le divorce 
contre l'autre, mene pour faites antériurs 4 la natural- 
isation. * * De deux é6poux francais, l’un se fait 
naturaliser en pays ow le divorce est admis; il ne peut 
demander le divorce contre l’autre resté Francais. De 
méme que pour la formation du marriage, il faut, dans 
chacune de deux parties, la capacité de se marier; de 
méme pour la dissolution du marriage, il fauten chaque 
epoux la capacité dedivorcer.’’ Questions V° Divorce, 
§ XI. 

Ecoutons Wharton: ‘Les Frangais qui se font 
naturaliser en pays étranger peuvent légalement y 
faire prononcer leur divorce; mais pour arriver 4 ce 
résultat, il est nécessaire que les deux parties se fassent 
naturaliser; si l’une d’elles reste Frangaise, le divorce 
est illégal.’’ Treatise of the Conflict of Laws, § 214. 

Le professeur Guelfi, de 1’ Universite de Rome, apres 
avoir reproduit l’opinion de Wharton, ajoute: ‘ Le 
droit frangais et italien ne peut reconnaitre comme 
valable le nouveau marriage contracté par le mari qui 
s’est expatrié et a fait prononcer son divorce, puisqu- 
il refuse 4 la femme en état de marriage et sous la 
puissance dfin mari, quoique celui—ci soit devenu 
étranger, ne peut pas en méme temps valider le divorce 
et le second marriage accomplis 4 l’etranger Ce serait, 
dans une certaine mesure, authoriser la bigamie et 
garantir le spectacle brutal d’un mari ayant deux 
femmes.”’ Voy. p. 23 (1). 

As I have already said, in a note to v. Holtezen- 
dorff’s article, the opinion attributed to me, as ex- 
tracted from my work on Conflict of Laws, and which 
is cited in the above extract, is given by me in the 
original, on the authority of Merlin, whose conclusions 
as a French jurist, in matters of French law, I was 
glad to accept. But I have no hesitationin saying 
that my own judgment is that Merlin with one quali- 
fication is right in holding that to make a foreign di- 
vorce of native Frenchmen valid in France, the parties 
must have both at the time of the divorce, been natur- 
alized in the country granting the divorce. I say with 
one qualification, because I question whether naturali- 
zation in a State without domicile would give that 
State internationally divorce jurisdiction. Naturali- 
zation may be granted to persons who do not intend 
to make their permanent home in the country of nat- 
uralization. In such case the naturalizing State has 
not, internationally, the power of affecting the status 
of the person naturalized by it, but not domiciled 
within its boundaries. But with this qualification, we 
may hold to Merlin’s rule that an extraterritorial 
divorce of persons born in France may be held good in 
France. If the parties though born and married in 
France are bona fide, and not in fraud of the law, 
domiciled in a foreign State, and have abandoned their 
French allegiance in the mode designated by the Code, 
then a decree of such foreign, State divorcing them, 
will be recognized as valid in France. But such de- 


cree will not be regarded as valid in France, if at the 
time it is entered, either party retains French nation- 








ality, or if the new nationality was obtained in fraudem 
legis, not for the purpose of permanent residence, but 
for the purpose of evading the French law. 

The conclusion I now give was virtually adopted by 
the French courts in their decision of the Bauffre- 
mont case. The princesse with her second husband, 
Prince George Bibesoo, were not inclined to keep up 
the pretense of a German nationality and residence 
longer than they thought necessary for the evasion of 
the French law. They returned to Paris, and were 
there greeted by proceedings instituted by Prince 
Bauffremont for the annulling of the marriage of 
October 24, 1875. The tribunal Civil de la Seine, be- 
fore which the case was heard in the first instance, 
entered a decree on March 10, 1876, declaring (1) the 
Altenbourg naturalization of the princesse void, on 
the ground that as a married woman, she had no right 
to change her nationality without her husband’s assent 
and (2) that even supposing that this naturalization 
was valid, it did not change the séparation de corps 
into a divorce, so as to entitle her to marry again. This 
decree as to the annulling of the marriage,was affirmed 
by the Cour de Paris, on July 17, 1876; while the 
portion of the decree annulling the naturalization was 
amended as follows: ‘“lequel doit étre seulement d6- 
claré inopposable au mari.’’* 

We have aconfirmation of this decision in asubsequent 
ruling to the effect that a Frenchman cannot evade the 
French law forbidding second marriages after sépara- 
tions de corps by obtaining naturalization and divorce 
in another country where such second marriage is 
lawful. The question was brought up in the Trib. Civ. de 
la Seine in August 28, 1878, under the following circum- 
stances: Gravelle-Desvalées, a Frenchman by birth,mar- 
ried in 1803, at Thionville; Marie Saint-Lot, also French 
by birth. By a decree of the Court of Caen, on July 12, 
1869, a séparation de corps was ordered between the par- 
ties. On December 4, 1874, Gravelle-Desvallées was 
admitted on his application, as a citizen of Berne, his 
domicile being claimed to be at Newenegg, in which 
community he acquired the right of citizenship. On No- 
vember 7, 1874, he summoned his wife to a hearing on 
January 17, 1°75, before the authorities of Newenegg, 
the procedure being for divorce; he representing in 
the petition that she was French by birth, but that he 
did not know her present origin, which afterward, at 
the French hearing,was inferred to be untrue, as he be- 
longed to the same family with herself, and could not 
have been ignorant that her domicile was at Bor- 
deaux. Judgment, however, was entered against her 
on Jan. 23, 1875, by default, with the liberty on his 
part to re-marry. Notice to the wife was only by pub- 
lication in the official journal of the canton. The 
sole object of the divorce, so it appeared, was to ob- 
tain from the Swiss law the sanction of a new ‘“ liai- 
son’’ formed by him in France with another French- 
woman Louise Marie Jeanne Theron, to whom he was 
married on February 20, 1875, by the pastor of the 
church at Newenegg. Proceedings were taken by the 
French public authority to annul this marrige, and in 
these proceedings Marie Saint Lot the first wife joined. 
It was held by the French court that the Swiss nat- 
uralization was invalid (following the decision in 
Vidal’s case, to be presently noticed), so far as it pur- 
ported to give Gravelle-Desvallées a domicile for di- 
vorce purposes; since it was evident that his object in 
obtaining Swiss naturalization was to evade the French 
law prohibiting divorces with the liberty of second 
marriage, which was to be inferred from the fact that 
he suppressed the facts of his knowledge of his first 
wife’s domicile, and that immediately after his second 
marriage, he took up his residence with the pretended 
second wife in Paris, where they remained until a 
prosecution for bigamy was imminent. It was urged 


* Journal de Droit Int. Privé, 1876, p. 350. 
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that by the French-Swiss treaty France was obliged to 
respect Swiss naturalization. But the answer was 
that the Swiss naturalization could be impeached on 
the ground of fraud, since it was obtained on fraudu- 
lent representations; and that in any view Gravelle- 
Desvallées never lost his Freuch domicile. 

Vidal’s case, which is cited in the last case as au- 
thoritative, is as follows: Vidal was married in Paris 
on November 14, 1864, to Estelle Vankrenemburgh, of 
Dutch origin, who by her marriage became a dom- 
iciled Frenchwoman. By a decree of the court of 
Paris, of March 5, 1866, the parties were judicially sep- 
arated de corps. On October 22, 1873, they applied, in 
awriting dated in Paris, to the council of Schaff- 
hausen for letters of naturalization, the object being 
to acquire a Swiss nationality. On January 17, 1874, 
the council of Schaffhausen granted to Vidal cantonal 
naturalization, and on March 11th, as a title of nation- 
ality was granted him in the quality of a ‘“bur- 
geois d’Osterfingen.’’ Mad. Vidal about the same 
time obtained Swiss nationality, in accordance with 
her request. The children of the marriage were to 
retain their French nationality. 

On February 23, 1874, Vidal commenced proceedings 
in divorce before the Supreme Court of the Council of 
Schaffhausen, and in April, 1874, his wife commenced 
proceedings of the same character in the same court. 
On September 4th, a decree was entered declaring the 
marriage dissolved and the parties absolutely released 
from the matrimonial pond. On October 19, a certifi- 
cate of nationality was granted by the municipality of 
Osterfingen to Mad. Vidal, under the name of Adele 
Estelle, nee Vankrenemburgh, judicially divorced. On 
November 19th, a new sentence of the cantonal tribunal 
authorized (according, it seems, to Swiss practice) 
Mad. Vidal to contract a second marriage, and on Jan- 
uary 23, 1875, she married [.ouis Geoffroy, a French 
civil officer. 

It was held by the court of Paris that as the object 
of the parties in obtaining Swiss naturalization 
was obvioucl; to evade the French law prohibiting 
second marriages after judicial separations; as neither 
of them intended a bona fide residence in Switzerland; 
as Vidal never left Paris,which was his continuous res- 
idenco; as Mag. Vidal's Swiss residence was illusory, 
her only real object being to contract a second mar- 
riage, which imposed on her again the French dom- 
icile which she had declared her object had been to 
renounce ;— for these reasons Mad. Vidal’s second 
marriage was void.* 

It was also ruled by the Court of Cassation on July 
15, 1878, that a foreigner, who has been divorced in 
conformity with the laws of the country to which he 
belongs, can contract a second marriage in France.+ 

His capacity, so it was argued, is governed, in such 
matters by his personal status; if by that status he 
is free to marry at his domicile, he is free to marry 
everywhere. The law of May 8, 1816, abolishing di- 
vorce in France does not relate to such cases; its text 
does not in any sense preclude the recognition of a 
legal dissolution of marriage by divorce pronounced 
between foreigners by the laws of their country. Nor 
can it be properly argued, so it was held, that public 
order and good morals forbid such marriages, for 
such an objection is inconsistent with the fact that 
before 1816 such marriages were sanctioned in France, 
and that a Frenchman divorced before 1816, had been 
frequently held entitled to marry a second time after 
the adoption of the statute. Nor does it makeany differ- 
ence in applying this rule, so it was further held, that 
the person with whom the first marriage was con- 
tracted was a Frenchwoman; since on her marriage 


* Journal de Droit Int., 1878, p. 268. 
+ Journal de Droit Int. Privé, 1878, p. 499. 








she lost her French domicile, and hence the decree of 
divorce has, so far as concerns France, all the author- 
ity of a decree respecting foreigners. If on returning 
to France she acquired there a domicile, this was only 
because the divorce was valid and she thereby lost her 
husband’s domicile. Nor does the fact that the first 
marriage was contracted in France make any differ- 
ence. Hence it was held that a Belgian, who, after 
having been married in France to a Frenchwoman, 
was divorced in Belgium in conformity with Belgian 
law, was entitled to contract marriage a second time 
in France.+ 

The French law, we may therefore hold, agrees with 
our own in the following positions: 

1. Subjects of a State, which prohibits them from 
marrying, cannot evade this prohibition by taking 
up, in fraudem legis, their residence in a foreign State, 
where such marriage is lawful. Should they return 
to their native land, after such illusory residence, their 
marriage will be declared void by home tribunals. 

2. But where both parties acquire a bona fide 
domicile in a foreign State, abandoning in real- 
ity the expectation of returning to their native 
land, then their divorce by the sovereign of 
their domicile will be considered as valid every- 
where. In France, indeed, this conclusion is embar- 
rassed by the statute providing that French national- 
ity shall be considered as continuing until national- 
ity is acquired in a foreign State, and that while nation- 
ality lasts, obedience to the law is required,even by sub- 
jects residing abroad. So it would seem that in France 
a foreign divorce of a native Frenchman will not be 
respected unless he be naturalized as well as dom- 
iciled in the State granting the divorce. 

8. The French law, however, differs from that obtain- 
ing in most American States in this: with us, by the 
prevalent opinion, the wife can obtain, for divorce 
purposes, a domicile other than that of her nusband; 
and this without his consent. In France it is doubt- 
ful whether a Frenchwoman, even though séparée de 
corps, can obtain such independent domicile. And 
aside from this question of domicile, it is held 
in France that if either party remains on French 
soil, as a French subject, such party cannot be 
affected by a divorce abroad obtained by the other 
party, though such other party was naturalized 
and domiciled in the State granting the divorce. That 
toasimilar conclusion some of our own courts are 
tending I cannot doubt. Such, at least, is the bearing 
of the summary of People v. Baker, decided in the 
New York Court of Appeals in January last, as reported 
in the Alb. Law Jour., vol. 19, p. 201. 

—_—_—_———____ 
CODIFICATION—ITS FEASIBILITY AND 
DESIRABILITY. 

HE Introduction to the Civil Code, reported by the 

Code Commission in 1865, after giving a history of 

the Code and Practice Commissions, contains the fol- 

lowing argument as to the feasibility and desirability 

of the Codification of the whole. It is the most com- 

pact, cogent and unanswerable statement of the sub- 
ject that we have seen: 

The works, in their completed forms, of both Com- 
missions, that is, of the Practice Commission as it was 
reorganized in October, 1847, and of the’'Code Commis- 
sion as it was reorganized in April, 1857, are now com- 
prised in six volumes, containing the Code of Civil 
Procedure (including the Law of Evidence), the Book 
of Forms, the Code of Criminal Procedure, the Po- 
litical Code, the Penal Code, and the Civil Code. 

Whether the task which these two Commissions had 
before them was impoésible or useless; in other words, 
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whether it was possible, and, if possible, expedient to 
reduce into a Code “the whole body of the law,” had 
been much debated, both in this country and in Eng- 
land. One view of the subject has been given in the 
preceding Report. Others may be given here. The 
question, as was there said, is between written and 
unwritten law; that is to say, between law written by 
the lawgiver, and law not thus written; between 
law promulgated by that department of the govern- 
ment which alone has the prerogative of making and 
promulgating the laws, and law not so promulgated. 

Whether a general Code of the law be possible, 
should seem, from the nature of the subject, hardly 
to be doubtful. The common law of New York, like 
the common law of England, from which it is in great 
part derived, consists of a vast number of rules of 
property aud of conduct, which have been applied by 
the judicial tribunals, and which had their origin 
either in legislative enactments, now forgotten, or in 
traditions from ancient times, or in the consciences 
of the judges, as the cases came before them. The de- 
cisions of the tribunals have been for ages preserved 
in writing. If there was ever atime when they were heid 
in the memory alone, that time has long passed. All 
that we now know of the law, we know from written 
records. To make a Code of the known law is, there- 
fore, but to make a complete analytical and authori- 
tative compilation from these records. The records 
of the common law are in the reports of the decisions 
of the tribunals; the records of the statute law are in 
the volumes of legislative acts. That these records 
are susceptible of collation, analysis and arrangement, 
might have been assumed beforehand, even if we had 
not the proof in our libraries, in digest upon digest, 
more or less perfect, to which we daily resort for con- 
venience and instruction. The more perfect a digest 
becomes, the more nearly it approaches the Code con- 
templated by the Constitution. In other words, a 
complete digest of our existing law, common and stat- 
ute, dissected and analyzed, avoiding repetitions and 
rejecting contradictions, moulded into distinct propo- 
sitions, and arranged in scientific order, with proper 
amendments, and in this form sanctioned by the Leg- 
islature, is the Code which the organic law commanded 
to be made for the people of this State. That this was 
possible, was all but proven by what had been already 
done among ourselves. 

It was fully proven by what had been done in respect 
to the law of othercountries. The law of Rome in the 
time of Justinian was, to say the least, as difficult of 
reduction into a Code as is our own law at the present 
day. Yet it was thus reduced, though, no doubt, to 
the disgust and dismay of many a lawyer of that pe- 
riod. The concurring judgment of thirteen centuries 
since has, however, pronounced the Code of Justinian 
one of the noblest benefactions to the human race, as 
it was one of the greatest achievements of human 
genius, 

France, at the beginning of her revolution, was 
governed partly by Roman and partly by customary 
law. The French Codes made one uniform system for 
the whole country, supplanting the former laws, and 
forming a model by which half of Europe has since 
fashioned its legislation. It should seem, therefore, to 
be quite beyond dispute, that a general Code of the 
law is possible. 

Whether it is also expedient, is a different question. 
One of the objections made is, that it is not possible to 
provide for all future cases. You may, it is said, 
stretch your foresight to its utmost limit; you may 
exhaust all the sagacity and ingenuity of the human 
mind; the future, nevertheless, is a sealed book; you 
cannot look into its unopened leaves; and, therefore, 
attempting to provide for what they contain, is spend- 
ing your strength in a vain and fruitless effort. This 
does not appear to be an objection of any weight 





whatever. Because we cannot provide for all cases, 
should be thought a poor reason for not providing for 
as many as possible. To render the existing law as ac- 
cessible, and as intelligible as we can, is a rational ob- 
ject, though we cannot foresee what ought to be the 
law in cases yet unknown. Tocast aside known rules 
which are obsolete, to correct those which are burden- 
some, or unsuitable to present circumstances, to reject 
anomalous or ill-considered cases, to bring the differ- 
ent branches into a more perfect order and agreement, 
may be of immense value, though we cannot look be- 
yond the present, to make provision for what has never 
yet appeared. 

The objection, however, assumes more than should 
be granted without qualification. There are certain 
departments of the law, of which we may affirm with 
perfect confidence, either that we have provided for 
every possible case, or that when a new case arises, it 
is better that it should be provided for by new legisla- 
tion, than by judicial decision. Thus, in respect to the 
Penal Code it may be affirmed, that every act for which 
punishment may be inflicted, ought to be designated 
beforehand; that no man ought to be punished for an 
act not thus designated, and that if any act should be 
committed, for which society has prescribed no pun- 
ishment, it may go for once unpunished, and a new 
law be made against other like acts in the future. As 
to the Political Code, it must by its very nature cover 
the whole subject. And for the Code of Civil Proced- 
ure, it is enough to say, that when the first report was 
before the Legislature, some of the members were 
troubled with similar fears about the want of provis- 
ion for future cases, and, to satisfy them, this provis- 
ion was introduced: ‘If a case shall arise in which 
an action for the enforcement or protection of a right, 
or tbe redress or prevention of a wrong, cannot be 
had under this act, the practice heretofore in use 
may be adopted so far as may be necessary, to pre- 
vent a failure of justice;’’ but no such case has ever 
yet arisen. 

If a case unprovided for could not arise under the 
Code of Civil Procedure, much less could it arise un- 
der the Code of Criminal Procedure. It may, there- 
fore, be safely affirmed, that there is but one of the 
five Codes, that is to say, the Civil Code, to which, 
with any semblance of justice, it may be made an ob- 
jection that it cannot provide for all future cases. 
This Code is, undoubtedly, the most important and 
difficult of all; and of this it is true, that it cannot 
provide for all possible cases which the future may 
disclose. Itdoes not profess to provide for them. All 
that it professes is, to give the general rule, upon the 
subjects to which it relates, which are now known and 
recognized, so far as they ought to be retained, with 
such amendments as seemed best to be made, and say- 
ing always such of the rules as may have been over- 
looked. In cases where the law is not declared by the 
Code, itis to be hoped that analogies may neverthe- 
less be discovered which will enable the courts to de- 
cide. If, inany such case, an analogy cannot be found, 
nor any rule which has been overlooked and omitted, 
then the courts will have either to decide, as at pres- 
ent, without reference to any settled rule of law, or to 
leave the case undecided, as was done by Lord Mans- 
field, in King v. Hay, 1 W. Bl. 640, trusting to future 
legislation for future cases. 

The language of the Code in this respect should 
seem to be sufficiently guarded, thus: 


“$2. Law is arule of property and of conduct, pre- 
scribed by the sovereign power of the State. 

**§3. The will of the sovereign power is expressed : 

“1, By the Constitution, which is the organic act of 
the people; 

“2. By statutes, which are the acts of the Legisla- 
ture, or by the ordinances of other and subordinate leg- 
islative bodies ; 
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“3. By the judgments of the tribunals enforcing 
those rules, which, though not enacted, form what is 
known as customary or common law. 

“§4. The common law is divided into: 

“1. Public law, or the law of nations; 

“2. Domestic, or municipal law. 

“$5. The evidence of the common Jaw is found in 
the decisions of the tribunals. 

“$6. In this State there is no common law, in any 
case, where the law is declared by the five Codes. 

“§ 20382. The rule that statutes in derogation of the 
common law are to be strictly construed, has no appli- 
cation to this Code. 

“§ 033. All statutes, laws and rules heretofore 
in force in this State, inconsistent with the provis- 
ions of this Code, are hereby repealed or abrogated ; 
but such repeal or abrogation does not revive any 
former law heretofore repealed, nor does it affect any 
right already existing or accrued, or any proceeding 
already taken, except as in this Code provided.”’ 


Therefore, if there be an existing rule of law omitted 
from this Code, and not inconsistent with it, that rule 
will continue to exist in the same form in which it 
now exists; while if any new rule, now for the first 
time introduced, should not answer the good ends for 
which it is intended, which can be known only from 
experience, it can be amended or abrogated by the 
same lawgiving department which made it; and if new 
cases arise, as they will, which have not been foreseen, 
they may be decided, if decided at all, precisely as 
they would now be decided, that is to say, by analogy 
to some rule in the Code, or tosome rule omitted from 
the Code and therefore still existing, or by the dictates 
of natural justice. 

Another objection to the expediency of a Code is its 
supposed uncertainty. The argument is this: In the 
attempt to be systematic and concise, you must of ne- 
cessity leave the language open to different interpre- 
tations. Now, it is quite true that, as a word has often 
various meanings and a change in the structure of a 
sentence may suggest different ideas, it is difficult to 
frame a section that may not be tortured into a mean- 
ing unlike that which its framers attached to it. But 
it is a great mistake to consider this true only of the 
concise propositions of a Code. Diffuseness is not a 
help to clearness. The longest judicial opinions are 
generally the least precise and the least comprehended. 
As a long document is usually more obscure than a 
short one; as astatute of many sections is commonly 
less understood than one of a few; as many words 
tend to confusion rather than enlightenment, so a sin- 
gle proposition, carefully expressed and made as con- 
cise as possible, is more likely to be precise and sus- 
ceptible of one meaning only, than if the same idea 
were put into a different form aud a greater number of 
words. 

If it be urged, that reported decisions have this ad- 
vantage in point of certainty, that, being made in 
each case with reference to a given state of facts, those 
facts are illustrations of the rule announced, and tend 
to explain it, the answer is, that the facts of a case 
reported serve for limitation, as well as illustration, 
and just in that proportion the rule announced is par- 
tial and not general, and if acted upon as general tends 
to mislead; so that, after all, we are brought back to 
the same point, which is, that the rule of the decision, 
whatever it may be, partial or general, can be more 
precisely and accurately stated in a few short sen- 
tences, than in the opinion more or less diffuse in which 
it is stated or from which it may be evolved. 

So far as reported cases serve for illustration, the 
present Code makes use of them; for the references to 
adjudged cases, which in most instances follow the 
sections, are intended as much to answer the purpose 
of illustration as to justify the text. It is a favorite 
idea with many that, for promoting certainty, the 
propositions of a Code should be accompanied by illus- 
trative examples. Whatever advantage there may be 





in this method, these references, it is supposed, will 
afford the best kind of illustration. 

A still further objection to the expediency of a Code 
is its supposed inflexibility. Expressed in formal 
propositions, and couched in positive terms, it is not 
as flexible, say the objectors, as the common law. 
This is the objection most insisted upon by those who 
oppose a Code, and it should, therefore, receive the 
most careful consideration. It may be first observed, 
that flexibility, in its ordinary sense, is one of the 
worst qualities which a law can have, or rather that it 
is inconsistent with the idea of law. As the lawis a 
rule of property and of conduct, it should be fixed. If 
it be meant that a rule, made fora certain state of 
facts, may not be applicable to a different state of 
facts, that will not be disputed; if it be meant that 
such a rule ought not to be applied to the same state 
of facts under all circumstances, the objection amounts 
only to this, that the rule is too broadly stated; if it be 
meant that a rule ought to be subject to the discretion 
of the judges, the proposition is unsound, for the 
judges should not have dispensing power. 

Another way of stating the objection is to say that 
while the common law is expansive, a Code does not 
expand or adapt itself to the expanding exigencies of 
society. A different phrase for the same idea is, that 
the common law is elastic or accommodating, and 
that a Code will be the opposite. Now, to say that a 
law is expansive, elastic and accommodating, is as 
much as to say that it is nolawatall. The real sig- 
nificance of the objection, if it has any significance, is, 
that it is better to let the judges make the law as they 
go along, than to have the lawgiver make it before- 
hand. For, if the judges are to decide according to 
known rules, those rules can be written by the law- 
giver as easily as they can be spoken from the bench, 
or taken down by the reporters. And even though, 
in particular cases, the judges should fail to find such 
rules, and should have to make rules as the cases oc- 
cur, that, too, can be done as easily when the known 
rules are placed in a Code, as when they repose in the 
breasts of judges, or in the leaves of reports. So long 
as a Code is confined to the rules of law as they now 
exist, it is neither more nor less expansive than the 
common law. When the inquiry concerns new cases, 
it is divisible into two parts, one relating to those 
cases which are foreseen, and the other to those 
which are not foreseen. Those which are foreseen, 
the lawgiver can provide for, and it is his duty to pro- 
vide forthem. Those which are not foreseen, cannot 
be provided for, except by directing the courts to de- 
cide according to the analogy of existing rules, when 
there is such an analogy, and when there is none, then 
to decide according to the dictates of natural justice, 
In this last respect, the judges will be in the same pre- 
dicament under a Code as under the common law; so 
that really, the only point of difference respects those 
new cases which can be foreseen or reasonably antic- 
ipated, and if there be persons who think that for 
such cases, it is better that the judges should make 
the law, after the cases arise, than fur the Legislature 
to make it as a guide beforehand, then they think that 
government ought not to be divided, according to the 
fundamental American maxim, into three separate 
legislative, executive and judicial departments. 

If we look, for example, at any of thé leading cases 
reported, we see the facts given, the conclusion of the 
judges and the reasoning by which the conclusion was 
reached. Whatever legal proposition is necessarily in- 
volved in this conclusion is to be deemed an estab- 
lished rule of law. This rule may be written in a Code, 
or it may be left in the reports. Is it any more flex- 
ible in the one form than in the other? Certainly not, 
unless the judges feel themselves at liberty to depart 
from it, so long as it remains in the reports alone. 
But that would be to declare that the decision is not law. 
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It is possible that the idea of flexibility in one form, 
and inflexibility in the other, has arisen from not suffic- 
iently attending to the distinction between general 
and partial rules. It may be perfectly safe to lay down 
a certain general rule, but not at all safe to undertake 
the enumeration of all the particulars to which the 
rule may be applied. A Code which should attempt to 
do the latter would fail, not because it would be inflex- 
ible, but because it would be defective. Take, for ex- 
ample, the rule that implies a promise to pay over 
money which the party ought not to retain, as an- 
nounced by Lord Mansfield in Moses v. McFerlan (2 
Burr. 1005), in this language: ‘‘In one word, the gist 
of this kind of action is, that the defendant, upon the 
circumstances of the case, is obliged by the ties of nat- 
ural justice and equity to refund the money.”? This, as 
a general rule, could be introduced into a Code with 
perfect safety, while it would be certain and inflexible. 
But if there should be an effort to go into details, and 
to enumerate all the particular cases to which the rule 
has been or could be applied, the enumeration would 
be defective, inasmuch as it would be impossible for 
human foresight to discern all the occurrences to 
which it might be applicable. It might be possible to 
collect and enumerate all the instances in which the 
rule has been applied, and to state the circumstances; 
it might also be possible to mention many cases likely 
to arise in the future to which it would also be appli- 
cable; but it would never be safe to pronounce abso- 
lutely that it should only be applied to the cases 
enumerated, for the obvious reason that others may 
occur, just as urgent, which human foresight has 
failed to discover. The objection to a Code which 
should attempt this would be, not that the rules given 
were inflexible, or that the Code itself was inflexible, 
in any other sense than that it attempted too much, 
and was fashioned upon a false principle. 

Even in the case supposed, a Code and the common 
law would stand upon the same footing, unless some- 
thing was put into the former which was notin the lat- 
ter; for neither in one form or the other are either the 
general or the particular rules flexible; the general 
rule is comprehensive, the particular rules are not 
comprehensive; the latter would be of little value ex- 
cept as pointing to the former, and if that is once 
given it covers as many cases when inserted in a Code 
as when left in the common law at large. 

There is, for instance, a rule of the common law, 
that a contract is void which is against public policy. 
What is or is not against it is left for the courts to de- 
cide, since the policy changes from generation to gen- 
eration, and almost from year to year. The judges 
are not thereby invested with power to change the 
law, but to apply established law to the circumstances 
of each case as it arises, and is then compared with 
the policy of the State for the time being, or with the 
general policy of nations. The power to decide the 
question of compatibility in such a case, between the 
act and the policy, is not a legislative but a judicial 
power, as much as to decide whether a by-law of a cor- 
poration is or is not reasonable, or whether, in consid- 
ering the effect of an act performed, the time of per- 
formance was reasonable or unreasonable. It may 
indeed be affirmed, that certain acts are against public 
policy, and so far the present Code has attempted to 
go, but it has not attempted, and could not safely at- 
tempt, to define all the acts by which men might here- 
after seek to countervail that policy, or to foresee 
what the policy itself should be in ages to come. 

If by flexibility be meant susceptibility of progres- 
sion, then it may be affirmed with confidence, that a 
Code, upon the theory on which this is framed, not 
only adapts itself to the present wants of society bet- 
ter than the existing common law, but that it contains 
within itself, in a greater degree, the elements of fu- 
ture progress; not because its rules are any more or 





less flexible than those of the common law, but for the 


reasons which will now be stated. 

The first of these reasons is, that while the judicial 
department has been unable, or if able, unwilling, to 
make necessary amendments of the law, the legisla- 
tive department, to which the power of amendment 
of right belongs, has been embarrassed, first, by the 
disjointed and comparatively inaccessible form in 
which the great body of the law has lain; and secondly, 
by that maxim of the common law by which the 
judges were taught that every statute in derogation of 
it was to be strictly construed. The first cause of em- 
barrassment is removed so soon as the Legislature and 
the people have before them the whole body of the 
laws in an accessible and compact form, by which the 
relation of the several parts to each other and to the 
whole can be better seen, a defect in any part sooner 
discovered, and the particular amendment indicated 
which ought to be made. The second cause is removed 
by the declaration, that the maxim of strict construc- 
tion has no application to a General Code. 

Nothing is more conspicuous in the history of juris- 
prudence than the tenacity with which the judges of 
America and England, unlike those of continental 
Europe, have adhered to precedents, even though the 
reason for them has ceased, and their mischiefs have 
become palpable. 

Take for example the practice of the courts as it ex- 
isted before the Code of Civil Procedure. If any part 
of the common law should have been flexible, that 
should have been, for it was made almost entirely by 
the judges. And yet both here and in England, while 
they expressed their regret at the state of things, they 
were compelled to declare that the evils of the system 
were too deeply rooted to be removed by any power 
short of the Legislature. Whenever the Legislature 
did interpose, the courts refused to go beyond the 
strict letter of the statute. No fact of early English 
history is more certain than the existence of equity, as 
a separate system, was owing to the rigid adherence of 
the common law judges to form, in other words, to 
the iron inflexibilty of the common law. Equity itself 
soon fell into the same predicament. It would not at 
any time have been thought proper or safe for the 
courts to disregard an established precedent at law or 
in equity, upon the idea that the circumstances of the 
community had so changed as to make the precedent 
oppressive. Decisions have been frequently overruled, 
it is true, but on some such excuse, as that they were 
made by a divided court or an inferior one, or with 
reference to particular circumstances or without suffi- 
cient consideration. 

In almost every instance where an improvement has 
been made in the laws, it has come from the Legisla- 
ture. Had society been left to the discipline of the 
common law, whether it be called flexible or inflexible, 
the most cruel and bloody of criminal systems would 
still have shamed us; feudal tenures with all their 
burdensome iucidents would have remained; land 
would have been inalienable without livery of seizin, 
and wives would have only the rights which a bar- 
barous age conceded them. 

Even in the matter of contracts, that portion of the 
common law where the attribute of flexibility would 
have been, if ever, desirable, what do we still see? 
While it cannot be denied, that in nine instances out of 
ten, ‘tenants hire houses in the belief that landlords 
must repair them if necessary; that tenants who agree 
to repair, have no suspicion that if the house is burnt 
they are bound to rebuild; that when acreditor accepts 
part payment in full satisfaction, the bargain is sup- 
posed to be binding; that an instrument under seal, 
signed by an agent in his own name, but expressly de- 
claring that he signs for his principal, is considered by 
both parties to be obligatory upon the principal; yet 
upon each of these points the common law holds other- 
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wise, and has obstinately refused for hundreds of years 
to accommodate itself to the undoubted intentions of 
the parties whose rights it determines. 

Either the common law had within itself the flexible, 
elastic, and accommodating elements, which would 
have enabled the courts to adapt it in these respects 
tothe expanding exigencies of society, or it has been 
greatly misunderstood or misrepresented by the op- 
ponents of a Code. 

The second of the reasons for considering a Code 
more favorable to progress than the common law is, 
that in all those particulars in which the common law 
does take hold of the business and usages of society, 
and make use of them in its jurisprudence, it does so, 
not so much by way of incorporating those usages into 
the law, or indeed making any change in the substance 
of the law itself, as by way of interpreting the acts and 
intentions of parties, and applying fixed principles to 
the ever-changing concerns of human life; in all which 
respects, a Code may and should be more liberal than 
the commonlaw. Thus it is, that by the present Code, 
not only are the particular anomalies rectified, which 
have just been mentioned, but by sections 801, 802, 809, 
811 and 1829, the details of the law of contracts are 
made subordinate to the intentions of the parties, 
ascertained not by inexorable rules of legal construc- 
tion, but by all the light which can be thrown upon them 
by law, usage and surrounding circumstances, except 
in those few cases, where for reasons of public policy 
an absolute rule has been established. 

Section 1829, it will be seen, is in these words: 

** Except where it is otherwise declared, the provis- 
ions of the foregoing fifteen Titles of this Part, in re- 
spect to the rights and obligations of parties to con- 
tracts. are subordinate to the intention of the parties, 
where ascertained in the manner prescribed by the 
chapter on the Interpretation of Contracts, and the 
benefit thereof may be waived by any party entitled 
thereto, unless such waiver would be against public 
policy.” 

The usages of society vary with its wants and its 
pursuits. The law refers to those usages because the 
parties contract with reference to them, and they must 
be taken into account when it considers what these 
parties ought to do and what they ought not to 
do. In this way, and in this alone, has the common 
law adapted itself to the exigencies of society, and in 
this respect the present Code goes not only as far but 
farther than the commonlaw. 

Having thus considered the principal objections to 
the codification of the law,it should next be consid- 
ered whether there are advantages in it. Assuming 
that it is possible to have a body of written lawin a 
convenient form, and in scientific order, containing 
the materials and framed in the manner already de- 
scribed, what benefits will it confer? In the first place 
it will enable the lawyer to dispense with a great 
number of the books which now incumber the shelves 
of his library. In the next place, it will thus save a 
vast amount of labor, now forced upon lawyers and 
judges, in searching through the reports, examining 
and collecting cases, and drawing inferences from the 
decisions, and so far facilitate the dispatch of business 
in the courts. In the third place, it will afford an op- 
portunity for settling, by legislative enactment, many 
disputed questions, which the courts have never been 
able to settle. Inthe fourth place, it will enable the 
Legislature to effect reforms in different branches of 
the law, which can only be effected by simultan- 
eous and comprehensive legislation. Thus, for example, 
the closer assimilation of the law of real and personal 
property, and the changes in the relation of husband 
and wife, as to property, cannot be effected by any 
other means so wisely and safely, as by a General Code. 
The making of a Code involves a general revision of 
the law. Itis indeed in this way alone that such a 








revision seems practicable. The occasion is thereby 
afforded to look at the law of the land as a whole, to 
lop off its excrescences, reconcile its contradictions, 
and make it uniform and harmonious. In the fifth 
place, the publication of a Code will diffuse among the 
people a more general and accurate knowledge of their 
rights and duties, than can be obtained in any other 
manner. This is an objectof great importance in all 
conntries, but more especially in ours. If every per- 
son can have before him, in an authentic form, the 
laws which are to affect his property, and govern his 
conduct, he can have an additional guaranty of his 
rights, and a better acquaintance with his duties. 
Here, more than anywhere else, all classes of citizens 
interfere in all the affairs of the State. They elect, di- 
rectly, nearly all the officers who make, «dminister, or 
execute the laws. If in Holland, or in Germany, or 
France, a Civil Code has been found beneficial, much 
more is it likely to be beneficial to us. 

So far as the choice lies between law, to be made by 
the Legislature, and law to be made by the judiciary, 
there cannot be a doubt that whatever may be the de- 
termination elsewhere, the people of this State prefer 
that theirs shall be made by those whom they elect as 
legislators, rather than by those whose function it is, 
according to the theory of the Constitution, to admin- 
ister the laws as they find them. Hence, the idea ofa 
Code has taken such hold of our people that they have 
made provision for it by their organic law. 





MORTGAGE— PRIORITY— MISTAKE IN 
RECORD. 
SUPREME COURT OF INDIANA, JANUARY, 1879. 


GILCHRIST v. GoUGH. 


One who takes a mortgage on real property to secure a prior 
debt, and in consideration thereof extends the time of 
payment of such debt, is a mortgagee for a valuable con- 
sideration. 

Where a statute provided that mortgages not recorded within 
forty days from the execution thereof should be “ fraudu- 
lent and void as against any subsequent purchaser, lessee, 
or mortgagee in good faith and for a valuable considera- 
tion.”’ Held, that the record of a mortgage after that time 
would constitute notice to all who purchased thereafter 

A mortgage for $5,000 was recorded without the mortgagees’ 
fault as being for $500, but in the “Index of Mortgages” 
it was indexed as a mortgage for $5,000. Held, (1) that the 
mortgage had priority over a subsequent bona fide mort- 
gage for value only to the extent of $500, and (2) that 
knowledge that such prior mortgage was indexed as a 
mortgage for $5,000 was not sufficient to charge a subse- 
quent mortgagee with knowledge of the true amount. 


CTION by Gilchrist to foreclose a mortgage exe- 

cuted by Gough and wife to plaintiff on March 1, 
1869, to secure the sum of $5,000 then loaned. The 
only defendant answering was one Hoffman, to whom 
Gough and wife in 1874 had executed a mortgage on 
the same premises to secure a priordebt. The jury 
returned a verdict in favor of Hoffman. The other 
facts are stated in the opinion. 


Forkner & Bundy, and McKee & McKee, for appel- 
lant. 


Buskirk & Nichol, and Brown & Polk, for appellee. 


Howkg, ©. J. (after stating some of the facts). The 
facts in the case are briefly as follows: On May 15, 1871, 
the plaintiff left his said mortgage for record at the re- 
corder’s office of Henry county. The recorder en- 
tered the mortgage in the *‘ entry book”’ of his office, 
in the appropriate columns thereof, showing the exact 
date and hour the mortgage was left with him, the 
date and character of the instrument, the names of 
the grantors and grantee therein, and the book and 




















THE ALBANY LAW JOURNAL. 


277 














page of his office on which the mortgage was recorded. 
The mortgage was recorded on the day last named, in 
the proper mortgage record, but by mistake or over- 
sight, the recorder wrote the words “ five hundred dol- 
lars” instead of “five thousand dollars,’ which were 
the words in the original mortgage; so that the record 
only showed a mortgage for $500 instead of $5,000, as 
the fact was. After the mortgage had been thus re- 
corded, the original mortgage was delivered to the 
plaintiff, who took it away from the recorder’s office, 
neither he nor the recorder having discovered the mis- 
take which had been made in the record of said mort- 
gage. In the “ Index of Mortgages,” in said recorder’s 
office, the mortgage was entered, specifying in a column 
thereof provided for that purpose, that said mortgage 
was for $5,000. 

The consideration of each of the two notes before 
mentioned, executed by Gough to Hoffman, and se- 
cured by mortgages on said real estate, was the prior 
indebtedness of Gough to Hoffman for money loaned 
and goods sold and delivered, to an amount in excess 
of the aggregate amount of said two notes, and the 
extension of time or credit given by each of said 
notes for the payment of the amount thereof. At the 
time when Hoffman took his mortgages on said real 
estate he had no knowledge, actual or constructive, of 
the plaintiff's prior mortgage thereon, except such as 
was furnished by the record thereof. 

Upon the foregoing facts the question presented for 
decision is as to the priority of the mortgages. This 
question involves three others: 

1. Was Hoffman, under the above state of facts, a 
bona fide purchaser or mortgagee for value? 

2. Where a mortgage is properly filed in the re- 
corder’s office, and properly entered in the ‘entry 
book,”’ but is afterward, by mistake, misrecorded with- 
out the fault of the mortgagee, does it take priority 
over a subsequent bona fide mortgage, upon a valuable 
consideration without notice? 

3. Was the actual knowledge that the mortgage was 
indexed as one for $5,000 sufficient to put the subse- 
quent mortgagee on inquiry, and charge him with no- 
tice of the mistake in the record, and of the true 
amount of the mortgage? 

We will consider and decide the several questions 
in the same order in which counsel have numbered 
them. 

1. It is conceded by the appellant’s attorneys that 
by the law as stated by this court in the case of Work 
vy. Brayton, 5 Ind. 396, the appellee, Hoffman, was a 
bona fide purchaser or mortgagee for value; and we 
are asked to reconsider the doctrine of that case, that 
a mortgage of real estate given to secure a precedent 
debt is founded upon a valuable consideration. Upon 
this point the case cited has been approved by this 
court in a number of more recent decisions. Nutter v. 
Harris, 9 Ind. 88; Wright v. Bundy, 11 id. 398; McMa- 
han v. Morrison, 16 id. 172; Babcock v. Jordan, 24 id. 
14; Bell’s Adm’r v. Ayres, id. 92. 

On the point now under consideration, the cases 
cited have never been expressly overruled; but the 
doctrine of these cases was modified in the later case 
of Busenbarke v. Ramey, 53 Ind. 499, to such an extent 
as to virtually overrule the previous cases. In the case 
last cited it was held in substance, and we think cor- 
rectly, that the mortgagee who takes a mortgage to 
secure a pre-existing debt, the time of payment not 
being extended, or no securities being surrendered, or 
nothing of value being parted with, is not a purchaser 
for a valuable consideration witbin the meaning of 
that expression, as used in the law. In support of this 
doctrine, in addition to the authorities cited in the 
case of Busenbarke v. Rameu, supra, we cite the fol- 
lowing: 2 White & Tudor’s Lead. Cas. in Eq., pt. 1, p. 
83, et seq.; Johnson v. Graves, 27 Ark. 557; Ashton’s 
Appeal, 73 Penn. St. 153; Cary v. White, 52.N. Y. 138, 141. 





It will be readily seen, however, from our statement 
of the facts of this case, that under the law as we have 
stated it, Hoffman must be regarded as a purchaser or 
mortgagee for a valuable consideration as to each of 
his said mortgages. For it appears that in each of said 
mortgages the time of payment of the previous in- 
debtedness, to secure which the mortgage was given, 
had been extended for one year, and this extension of 
time, as we have seen, was sufficient to make him a 
purchaser or mortgagee, for a valuable consideration, 
as to each of the mortgages. 

2. In section 16 of ‘‘ An act concerning real property 
and the alienation thereof,” approved May 6, 1852, it is 
provided in substance that every mortgage or convey- 
ance of land, or of any interest therein, and every 
lease for more than three years, shall be recorded in 
the recorder’s office for the county where such land is 
situated, and every conveyance or lease not so re- 
corded in forty-tive days from the execution thereof 
shall be fraudulent and void as against any subse- 
quent purchaser, lessee or mortgagee in good faith, and 
for a valuable consideration. 1 R. S., 1876, p. 865. The 
mortgage to the appellant was not recorded until long 
after the expiration of the time (then ninety days) 
within which the statute required that it should be re- 
corded. It has been repeatedly decided by this court, 
however, that the record of a conveyance not recorded 
within the period of time limited by the statute, but 
after the expiration of that time, would constitute no- 
tice to all purchasers after the conveyance had been 
placed upon record. Meni v. Rathbone, 21 Ind. 454; 
Runyan v. McClelland, 24 id. 165 Trisler v. Trisler, 38 
id. 282, and Brannon v. May, 42 id. 92. 

It will be seen that the appellant’s mortgage was re- 
corded in the proper recorder’s office more than two 
years before either of the mortgages to Hoffman had 
been executed. It is not questioned, therefore, that 
the record of the appellant’s mortgage constituted no- 
tice to Hoffman at the time he took his mortgages on 
the same real estate. Such record, however, was only 
notice, whether actual or constructive, of the exist- 
ence and record of the mortgage, and of the contents 
of such record. It is claimed, however, that where a 
mortgage has been properly filed for record, and prop- 
erly entered in the ‘‘entry book” of the recorder’s 
office, but has been afterward, by mistake, erroneously 
recorded, without any fault of the mortgagee, such 
mortgage would take priority over a subsequent bona 
fide mortgage upon a valuable consideration without 
notice. The position of the appellant’s attorneys on 
the point under consideration, if we correctly under- 
stand them, is this: ‘‘ Where a mortgage has been 
properly filed for record, and properly entered in the 
“entry book”’ of the proper recorder’s office, and af- 
terward, by mistake, and without any fault of the 
mortgagee, has been erroneously recorded, every sub- 
sequent bona fide purchaser or mortgagee, for a valua- 
ble consideration, is affected by law with notice of the 
actual contents of the mortgage itself, without regard 
to the contents of the record of the mortgage. In sup- 
port of this position, counsel rely upon the provisions 
of section 29 of the act above referred to, which sec- 
tion reads as follows: 


**Sxc. 29. Every recorder of deeds shall keep a book, 
each page of which shall be divided into five columns, 
headed as follows, to wit: 





Names of 
grantees. 


Description 
of lands. 


Names of 
grantors. 


Date of 


f Vol. and page 
reception. 


where recorded 

















“And the recorder shall enter in said record book 
all deeds and other instruments left with him to be re- 
corded, noting in the first column the day and hour of 
receiving such deed or instrument, and the other par- 
ticulars in the appropriate column; and every such 
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deed or instrument shall be deemed as recorded at the 
time so noted.” 

It seems to us that this section of the statute does 
not sustain the position of appellant’s attorneys. It 
is true that under this section every deed or instru- 
ment left with the proper recorder for record “‘ shall 
be deemed as recorded,’ at the day and hour the re- 
corder shall enter the same in the “‘ entry book”’ of 
such recorder’s office. The entry made in this “‘ entry 
book,’”’ under the law, is notice only, of those matters 
which the statute requires shall be entered in the dif- 
ferent columns of said book. It is not, and was not 
intended to be, notice of any act, matter or thing of 
which the statute does not, in express terms, require 
an entry to be made in the appropriate column of said 
““entry book.”’ The entries there made of the matters 
specified in the statute are notice of those matters, 
and no others, toall parties interested. They are no- 
tice of the existence of the deed or other instrument, of 
the exact date of its reception for record, of the parties 
thereto, grantors and grantees, and of the description of 
the lands to be affected thereby; but the fact that an 
entry must also be made of the volume and page where 
such deed or other instrument will be found of record, 
shows very clearly, we think, that it never was in- 
tended that the entry in the “entry book”’ should be 
notice of the contents of such deed or instrument. 

The appellant’s counsel, in support of their position, 
have cited the case of Kessler v. State, 24 Ind. 313. 
That was a suit on the official bond of Kessler, the re- 
corder of Tipton county, to recover damages for an 
alleged failure to discharge his official duty. The breach 
assigned was, that the recorder had wholly failed to 
record a chattel mortgage which had been left with 
him for record, by means whereof the mortgagee had 
lost his mortgage debt. The appellee’s relator had 
judgment below, and on appeal to this court, the rec- 
ord showing that the recorder had made the proper 
entry in relation to said mortgage in the “entry 
book ” of his office, the judgment was reversed. The 
decision was founded upon said section 29 before cited, 
which was not applicable to a mortgage of chattels, 
and the decision of the court in that case cannot be 
sustained. The case cited is overruled. 

There is a wide and marked difference, however, be- 
tween a case where there had been no record made of 
a mortgage other than the proper entries in relation 
thereto in the “‘entry book ’’ of the proper office, and 
the case where, as in the case at bar, the mortgage has 
been recorded, but by the mistake of the recorder, 
and without any fault of the mortgagee, it has been 
erroneously recorded. The former case is not pre- 
sented by the record of this cause, and we need not, and 
do not, decide what would be the effect of the entries 
in the “‘entry book’”’ of the appellant’s mortgage, if 
no other record of said mortgage had been made in 
the proper recorder’s office. 

In the entries in the *‘ entry book ”’ of the recorder’s 
office of Henry county, in relation to the appellant’s 
mortgage, reference is made in the appropriate column 
to the volume and page where said mortgage was re- 
corded. It was there recorded, by the recorder’s mis- 
take and without the appellant’s fault, as a mortgage 
for $500 instead of for $5,000, as in the original mort- 
gage. There was nothing in the entries in the ‘‘entry 
book "’ to indicate that it had been given for any other 
or different sum than the sum of $500, as expressed in 
the record of said mortgage. The record of the mort- 
gage alone affected Hoffman with notice of the mort- 
gage and the contents of such record. As to Hoffman, 
who, as we have seen, was a mortgagee in good faith 
and fora valuable consideration, it seems clear to us 
that the record of appellant’s mortgage was notice 
only to the extent of $500, the sum expressed in such 
record, and interest thereon. 

In support of this conclusion, and for the benefit 





of those who may wish to examine them, we cite in 
this connection the following authorities, for which we 
are indebted to the industry of the learned attorneys 
of the appellee, Hoffman: Frost v. Beekman, 1 Johns. 
Ch. 288; 8. C., 18 Johns. 544; N. Y. Life Ins. Co. v. 
White, 17 N. Y. 469; Jennings v. Wood, 20 Ohio, 261; 
Brown v. Kirkman, 1 Ohio St. 116; Sawyer v. Adams, 
8 Vt. 172; Sanger v. Crague, 10 id. 555; Luch’s Appeal, 
44 Penn. St. 519; Speer v. Evans, 47 id. 141; Schell vy. 
Stein, 76 id. 400; Miller v. Bradford, 12 Iowa, 14; Bar- 
ney v. McCartney, 15 id. 510; Lally v. Holland, 1 Swan 
(Tenn.), 396; Shepherd v. Burkhalter, 13 Ga. 443; 
Chamberlain vy. Bell, 7 Cal. 292; Barnard v. Campau, 29 
Mich. 162; Terrell v. Andrew County, 44 Mo. 309; Bry- 
don v. Campbell, 40 id. 331. 

3. The third question is, was the actual knowledge 
that the mortgage was indexed as one for $5,000 suffi- 
cient to put the subsequent mortgagee on inquiry, and 
charge him with notice of mistake in the record and 
of the true amount of the mortgage? 

We have two statutes in this State which provide 
for indexes to the records of the recorder’s office in 
each county. In section 1 of an act authorizing re- 
corders to make out complete or general indexes, etc., 
approved February 16, 1852, it is provided that “ each 
index shall be double, giving the name of each grantor 
and grantee alphabetically, a concise description of the 
premises, the date of the deed, together with the num- 
ber or letter of the book, and the page in which each 
deed is recorded.”” 1R.S., 1876, p. 757. 

In section 3 of “An act to provide for the election 
and prescribing certain duties of recorders,’’ approved 
May 31, 1852, it is provided that the recorder shall 
make a complete index of all instruments recorded, for 
each volume, which should contain “‘the name of each 
grantor, promisor or covenantor, in alphabetical order, 
referring to the proper grantee, promisee or cove- 
nantee; and also the name of each grantee, promisee 
or covenantee, in the same order, referring to the 
proper grantor, promisor or covenantor.’’ 1 R. 8., 1876, 
p. 759. 

It will be seen from this provision that the recorder 
is not required by law to note in any index the amount 
of any mortgage recorded in his office. Therefore, it 
seems to us that a memorandum of the amount of any 
mortgage made by a recorder in any index of his office 
is not notice, actual or constructive, of any matter 
which other persons are bound to take notice of. The 
object of an index to records is to point out the book 
and page in which a particular record may be found; 
and if a person should find that there was a discrepancy 
or variance between the index to the record and the 
record itself, as to a matter which the record was 
obliged to contain and the index was not obliged to 
contain, we think that he might well and reasonably 
conclude that the record was right and the index was 
wrong, without any further inquiry. Such discrepancy 
or variance would certainly not be sufficient to charge 
a subsequent mortgagee, in good faith and for a valua- 
ble consideration, with notice that the index was right 
and the record was wrong, or of the true amount of 
the mortgage. 

What we have hitherto said in this opinion disposes 
of all the errors assigned by the appellant, which call 
in question the decisions of the Circuit Court on the 
pleadings. There was no error in auy of those decis- 
ions. The fact that the appellant’s mortgage was en- 
titled to priority over the mortgage of the appellee, 
Hoffman, to the extent of the amount shown by the 
record of appellant’s mortgage, was a fact recognized 
by said appellee in his pleadings, and acted upon by 
the courtin its decision. We think it unnecessary to 
set out even the substance of any of these pleadings. 
They were intended to, and did fairly present, the pre- 
cise questions which have been fully considered in this 
opinion. 

The judgment is affirmed at the appellant’s costs. 
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NEW YORK COURT OF APPEALS 
ABSTRACT. 

PARTY-WALL— COVENANT RUNNING WITH LAND.— 
Action to recover one-half the value of a party-wall. 
The plaintiff's complaint stated that he and John Mc- 
Millan in his life-time were owners of adjoining lots of 
land, and that after McMillan’s death, the plaintiff 
proposing to erect a house on his lot, it was agreed in 
writing between him and McMillan’s administratrix, 
after reciting that the parties were respectively owners 
of said lots, that the plaintiff might build his division 
wall to the extent of sixteen inches on the other lot, 
and that the second party might use his lot to the same 
extent, but that no part of the fee should pass, and 
that the second party might use the said party-wall in 
common with the plaintiff on paying one-half the value 
thereof; the agreement was recorded; the wall was so 
erected by the plaintiff; afterward the defendant 
purchased the McMillan lot by deed from the said 
second party and the heirs at law, subject to the said 

ment, of which he also had actual notice; the 
defendant built a house on his lot, using and adding to 
the party wall, but refused to pay one-half the value 
of the plaintiff's erection; the defendant demurred on 
the ground that no cause of action was stated. Held, 
that the demurrer was good, on the authority of Cole 
v. Hughes, 54 N. Y. 444. The covenant did not run 
withthe land. Brown v. Pentz,1 Abb. C, A. D. 227; 
Brown v. McKee, 57 N. Y. 684, distinguished. The 
acceptance of the deed, subject to the agreement, im- 
posed no personal liability, and in the absence of an 
express agreement on his part none will be implied. 
Judgment affirmed. Scott v. McMillan. Opinion by 
Danforth, J. 
[Decided January 28, 1879.] 


PRINCIPAL AND SURETY—EFFECT ON LATTER OF AL- 
TERATION BY FORMER OF THE AGREEMENT.— On the 
Ist day of December, {1868, the defendant Jones ex- 
ecuted to one Baker a purchase-money bond and mort- 
gage, payable November 1, 1873; through various 
mesne assiguments the bond and mortgage became 
the property of one Wright, who, on the 9th of April, 
1870, assigned them as collateral security to the Atlan- 
tic Savings Bank; on the 30th of April, 1870, Joues and 
wife conveyed the premises to one Guthrie, by deed, 
containing a provision that he should assume and agree 
to pay the mortgage; the mortgage contained a clause 
giving the mortgagor, his heirs and assigns, the privilege 
of requiring from the mortgagee, his heirs and assigus, 
at‘any and all times, a proportional release of the 
mortgaged premises upon the payment of an amount 
equal to $300 per acre, or in proportion for a smaller 
quantity, or in lieu of such payment, upon the execu- 
tion of afresh mortgage upon the quantity for which 
such release should be desired; on the 14th of June, 
1870, an agreement in writing was entered into be- 
tween Wright, Guthrie and the Atlantic Savings Bank, 
by which that clause was abrogated, without the 
knowledge or assent of Jones; on the 9th of Decem- 
ber, 1872, the bank purchased the bond and mortgage 
from Wright; subsequently the name of the bank was 
changed to the “‘ Bond Street Savings Bank,” and de- 
fault having been made in payment, this action of fore- 
closure was commenced by the bank, and continued 
by the plaintiff as its receiver, asking judgment for 
deficiency against Jones. Held, that by the agreement 
abrogating the release clause he was absolved from 
liability. The bond and mortgage together constituted 
the contract between Jones and Wright. Marsh v. 
Dodge, 66 N. Y. 5338; Rogers v. Smith, 47 id. 324. 
Guthrie’s acceptance of the deed made him, as be- 
tween himself and Jones, the principal debtor and 
Jones the surety. Cornell v. Prescott, 2 Barb. 16; 
Comstock v. Drohan, 71 N. Y. 12. The holder of the se- 





curity had notice of the deed and its covenants, and 
was bound by this relation, and under an equitable 
obligation to do nothing whicn may possibly affect the 
rights of the surety. Calvo v. Davies, 8 Hun, 222. Ihe 
alteration was material, although it might never pre- 
judice the surety’s rights. He had aright to be con- 
sulted, and the court will not inquire whetheran un- 
authorized alteration of the agreement between him 
and his principal was to his injury. Grant v. Smith, 
46 N. Y. 93; Bangs v. Strong, 7 Hill, 250; Calvo v. 
Davies, 8 Hun, 222, affirmed in this court. Every change 
of the specific terms on which the originat fiability de- 
pended was material. Ludlow v. Simond, 2 Cai. Cas. 
57; Rees v. Berrington, 2 Ves. 540. Judgment af- 
firmed. Paine, receiver, v. Jones, impleaded, etc. Opin- 
ion by Danforth, J. 

[Decided Feb. 18, 1879.] 


UsuRY — CHARGE OF MARRIED WOMAN’S ESTATE.— 
The defendant Archer, being indebted to one Tread- 
well, executed a note to him, at a usurious rate of in- 
terest; Treadwell transferred it to the plaintiff's 
intestate, who was innocent of any knowledge of the 
usury,anud received it for value; to obtain an extension 
thereof, Archer, with the defendant, Anderson, a 
married woman, executed the note in suit and deliv- 
ered it to the intestate, to whose order it was payable; 
the note did not profess to charge the separate estate 
of the defendant Anderson, but she bound her separate 
estate to its payment by another contemporaneous 
agreement. Held, that the action could not be main- 
tained. The defendant Anderson’s estate was effectually 
charged. Manhattan B. & M. Co. v. Thompson, 58 N. 
Y. 82; Rogers v. Smith, 47 id. 324. But the taint of 
the original usury affected the note in suit although it 
had been executed and delivered directly to the inno- 
cent purchaser of the usurious note, and not to the 
original party. It was executed in consideration of 
the extension to Treadwell, the original party. If the 
note in suit had been received in payment of the debt 
due from Treadwell, the usury would not have at- 
tached to it. The question is as to the validity of the 
note in Treadwell’s hands, and before its delivery to 
the plaintiff. The only consideration of the note in 
suit was another note void for usury. The new note 
was taken by the usurer in the name of another, and 
is equally void as if taken in his own name.- Fllis v. 
Warnes, Cro. Jac. 33, distinguished; Lowe v. Waller, 1 
Dougl. 736, cited. Judgment reversed, and new trial 
granted. Treadwell v. Archer & Anderson. Opinion 
by Danforth, J. 

[Decided Feb. 11, 1879.] 


WILL— LEGACY, WHEN VESTED. — Where a legacy 
is absolute, but the time of payment is postponed, 
time not being of the substance of the gift, the legacy 
vests at once; but where the gift is only by direction 
to trustees to pay or divide at a future time, the vest- 
ing in the beneficiary is postponed until that time. If 
the legacy is severed from the general estate for the 
benefit of the legatee, however, the first rule applies. 
So, where a testator directed his executors to invest 
$15,000 for A, and pay the interestfat 7 per cent yearly to 
B, and at the end of five years pay him the principal, 
the legacy is vested at once. Thecase is not altered 
by the fact that possibly the fund might not produce 
seven per cent, and it would thus become necessary 
to resort to the residuum of thoestate. If the inter- 
mediate gift of interest is not co-extensive with the 
whole amount of interest on the legacy, or is made 
out of another fund, the legacy will not vest until the 
day fixed for its payment. Watson v. Hayes, 5 Myl. 


& Craig, 145; Batsford v. Kebbell, 3 Ves., Jr., 363. But 
here the entire amount of interest produced by the 
fund was to be given to the legatee yearly, and this 
indicates an intention to vest the legacy at once. Ful- 
ler v. Winthrop, 2 Allen, 51; In re Hart’s Trust, 2 De- 








SS 


| 








280 THE ALBANY LAW JOURNAL. 











Gex & Jones. 195. Besides, the direction does not 
imply that seven per cent interest upon the amount 
of the legacy is to be paid at all events, but only in 
case the fund produces it. The intent to vest this 
legacy at ouce was not contravened by another legacy 
to the same person of $10,000 to be paid within one 
year from the testator’s death, and a devise to take 
effect atonce. This intent is made conclusive by the 
fact that the same clause gives three other large lega- 
cies to persons who are also constituted residuary 
legatees, and all the legacies are given in the same 
terms, and so if B’s legacy was not vested, the other 
three were not, and all would fall into the residuum in 
case of death before the five years, and go to the rep- 
resen':‘ives of the other three legatees. It is impos- 
sible that the testator could bave intended thus to 
defeat B’s legacy. Judgment affirmed. Warner v. 
Durant. Opinion by Folger, J. 

[Decided Jan. 28, 1879.] 





UNITED STATES SUPREME COURT 
ABSTRACT. 


OCTOBER TERM, 1878. 


ABANDONED AND CAPTURED PROPERTY — RECOVERY 
OF PROCEEDS.— The abandoned and captured property 
act as extended by the act of July 2, 1864, 13 Stat. 375, 
authorizes a recovery in the court of claims for the 
proceeds of property captured and sold by the military 
authorities, without judicial condemnation, after July 
17, 1862, and before March 12, 1863, but accounted for 
and credited by the Secretary of the Treasury to the 
abandoned and captured property fund in the treas- 
ury. Appeal from the Court of Claims. The United 
States v. Pugh. Opinion by Waite, C. J. 

BANKRUPTCY — DEBTS CREATED BY FRAUD— SALE 
OF PROPERTY TO DEFRAUD CREDITORS — Section 5117 
of the Revised Statutes, providing that ‘“‘no debt 
created by fraud * * shall be discharged in bank- 
ruptcy,’’ does not include such fraud as the law im- 
plies from the purchase of property from a debtor with 
intent thereby to hinder and delay creditors in the 
collection of their debts, and therefore u judgment 
setting aside a sale to the defendant as made with in- 
tent to defraud creditors of the vendor and awarding 
the value of the property, is discharged by the dis- 
charge in bankruptcy of the defendant. Appeal from 
the United States Circuit Court, for the Western Dis- 
trict of Tennessee. Wolf v. Stix. Opinion by Waite, 
C.J. 

—— BOND TO DISSOLVE ATTACHMENT; DISCHARGE 
OF PRINCIPAL; SURETIES NOT DISCHARGED.— An at- 
tachment suit was begun against W. to set aside a 
sale to him as made to defraud creditors, and the prop- 
erty was attached. W. thereupon gave a bond with 
sureties conditioned to pay the value of the goods 
should judgment go against him, and the attached 
property was surrendered to him as by statute pro- 
vided. The sale was afterward adjudged to be fraud- 
ulent as to creditors, and judgment for the value was 
decreed onthe bond. Held, (1) that the debt so created 
was provable in bankruptcy proceedings against W. 
and his discharge released him from liability on the 
bond, but, (2) that such discharge would not release 
the sureties from liability on the bond. Ib. 


INTERNAL REVENUE — COLLECTOR'S BOND — LIABIL- 
ITY OF SURETIES. — Where taxes long past due to the 
United States are paid to the collector of internal 
revenue, he and his sureties are liable on his bond for 
the amount so paid, though it had not then been re- 
turned to the assessor’s office or passed upon by him, 
nor the return handed tothe collector by the tax payer 
sworn to. The case of The Dollar Savings Bank v. 
United States, 19 Wall. 227, decides explicitly that the 





obligation to pay the tax on dividends orinte”est does 
not depend on an assessment by any officer, and a suit 
for such tax can be sustained without it. Thai caze 
governs the present. The tax so paid is public money 
covered by the terms of the bond. In errorto U. s, 
Circuit Court, N. D. of Ohio. King et al., plaintiffs in 
error, v. United States. Opinion by Miller, J. 


JURISDICTION OF CRIMINAL OFFENSES COMMITTcD 
BY PERSONS IN MILITARY SERVICE — FORMER CONVIC- 
TIon.— Plaintiff in error was indicted in a Ten- 
nessee court in 1874 for murder, alleged to have 
been committed in that State in 1865, and inter- 
posed the plea of former conviction for the same of- 
feuse by a general court-martial regularly convened 
for his trial at Knoxville, Tennessee, on the 27th of 
March, 1865, the United States at that time, and when 
the offense was committed, occupying with their ar- 
mies East Tennessee as a military district, and the 
defendant being a regular soldier in their military ser- 
vice, subject to the articles of war, military orders, and 
such military laws as were then in force by their au- 
thority. The plea further stated that defendant was 
sentenced on such conviction to be hanged, and that 
said sentence was duly approved as required by law 
and was still standing. A demurrer to the plea was 
sustained, and the defendant was tried, convicted and 
sentenced to death. On appeal to the State Supreme 
Court the conviction was sustained. Held, error. At 
the time the offense was committed Tennessee was an 
insurgent State, and therefore the military authorities 
had, under the laws of war and the 30th section of the 
enrollment act of Congress of March 3, 1863, exclusive 
jurisdiction to try and punish offenses of every grade 
committed by persons in the military service, and the 
fact that Tennessee was at the time in the military oc- 
cupation of the United States, with a military Gov- 
ernor appointed by the President, does not alter the 
conclusion; that while the plea of former conviction 
was noi a proper plea in the case, as it admitted the 
jurisdiction of the State court to try the offense if it 
were not for the former conviction, yet such irregu- 
larity would not prevent the courts giving effect to 
the objection attempted to be raised. Judgment of 
the Supreme Court of Tennessee reversed and defend- 
ant ordered to be delivered up to the military authori- 
ties of the United States to be dealt with as required 
by law on the judgment of the court-martial. In error 
to the Supreme Court of Tennessee. Coleman, plain- 
tiff in error, v. Tennessee. Opinion by Field, J. 


PRACTICE — REVIEW OF FACTS FOUND BY COURT OF 
CLAIMS.—On appeals from the Court of Claims the Su- 
preme Court may review the findings of the court be- 
low of the facts in the case and determine their legal 
effect and whether they sustain the judgment. United 
States v. Pugh. Opinion by Waite, C. J. 


ee 


NEW YORK COMMON PLEAS ABSTRACT. 


GENERAL TERM, MARCH, 1879. 


CLAIM AND DELIVERY OF PERSONAL PROPERTY — 
COSTS, WHERE VALUE IS NOT ASSESSED BY REFEREE.— 
An action was brought to recover of the defendant 
the sum of $3,649 collected by him as the agent and 
broker of the plaintiff and for the péssession of certain 
notes and certificates of stock, exceeding in face value 
$15,000. The action was tried before a referee, who 
found that plaintiff was entitled to recover of defend- 
ant the sum claimed and the possession of the notes 
and stock, and costs. On this report the court granted 
plaintiff an extra allowance of $91.24. On appeal from 
the judgment the General Term modified it by strik- 
ing out the money recovery for $3,649 and affirmed it 
as to the balance. The defendant then moved at Spe- 
cial Term to strike out from the original judgment 
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the recovery of costs by plaintiff and for an order 
granting defendants costs and disbursements of the 
trial, on the ground that the referee did not assess the 
value of the securities, and consequently it did not 
appear that the plaintiff had recovered any value by 
the judgment. The court at Special Term sustained 
defendant’s view and struck out plaintiff's costs and 
gave defendant costs of the trial. Plaintiff appealed. 
Held, that the order of Special Term must be reversed 
so far as striking out plaintiff's costs and allowing costs 
of trial to defendant, but must be affirmed as to strik- 
ing out the extra allowance given to plaintiff. It ap- 
peared that there was evidence that the value of the 
securities exceeded $50. Brown v. Gallaudet. Daly, 
C. J., and Van Hoesen, J. 
———__>—___—_——. 


ELECTION LAW. 


OFFICE —QUO WARRANTO — EVIDENCE.—In quo 
warranto against a party holding an office the determi- 
nation of a board of canvassers is presumptive evi- 
dence of a lawful election in favorof the person de- 
clared elected, but his ultimate right to the office 
depends upon a fact which lies behind such canvass, 
to wit: that he received a plurality of the legal votes 
cast at such election for the office. Carpenter v. Ely, 
4 Wis. 420; Bushford v. Barstow, id. 567; Burnett v. 
Pierpont, 29 id. 608. The certificate of election is 
presumptive evidence but when it is shown by evi- 
dence that the certificate does not state the truth as 
to the result of such election, the presumption in favor 
of the incumbent, based upon such certificate, is re- 
butted and then in order to showhis right to the 
office he must establish such right by other evidence 
in order to prevent a judgment of ouster against him. 
People v. Thatcher, 55 N. Y. 529. Wis. Sup. Ct., 
March, 1879. People v. Norton. Opinion by Taylor, J. 


ELECTION — VOTER— RESIDENCE OF INMATE OF IN- 
FIRMARY.— An inmate of a county infirmary, who has 
adopted the township in which the infirmary is situ- 
ated as his place of residence, having no family else- 
where, and who possesses the other qualifications re- 
quired by law, is entitled to vote in the township in 
which said infirmary is situated. Such inmate is not 
under such legal restraint as to incapacitate him from 
adopting the township in which the infirmary is situ- 
ated as his place of residence. Judgment affirmed. 
Ohio Sup. Ct., Jan., 1869. Stwrgeon v. Korte. Opinion 
by Boyton, J. 

—_»—__—— 
BANKRUPTCY LAW. 


WHAT PROPERTY PASSES TO ASSIGNEE — RIGHT OF 
ACTION FOR PERSONAL INJURIES.— A claim for dam- 
ages for personal injuries, resulting to a passenger from 
the negligence of a railroad company, pending at the 
time of the filing of a petition in bankruptcy by or 
aganst the claimant, does not pass to the assignee in 
bankruptcy. Whether an action in such a case be, in 
form, for tort or on 2 contract, its gist and the ground 
of recovery would be the injury to the person result- 
ing from the tortious negligence of the defendant, and 
consequently it is not within the meaning of the words 
of the Bankrupt Act, a “right of action for property 
orestate * * * arising from contract.’’ Pennsyl- 
vania Sup. Ct., Jan., 1879. Rand v. Fleischmann. 
Opinion per Curiam. 


COMPOSITION PROCEEDINGS. —The proceedings in 
composition, under section 17 of the amend- 
ments of 22d June, 1874, of the Bankrupt Act, while 
proceedings in bankruptcy, are not within the provis- 
ion of section 5110 of the Revised Statutes. An act 
done in composition proceedings, though of the de- 
scription of the offense contained in the eighth clause 








of section 29 of the act of March 2, 1867 (§ 5110, Rev. 
Stats.), cannot be set up against the discharge of a 
bankrupt by a decree of the court. Thus it was 
charged that the petitioners, in proceedings in com- 
position, by pecuniary consideration or obligation, in- 
fluenced certain creditors to contribute their votes to 
constitute the legal quorum to adopt the resolution. 
That the sum of eighteen hundred dollars was prom- 
ised the said creditors on confirmation of the compo- 
sition, and that said creditors voted for the compo- 
sition. The composition failed for want of sufficient 
votes, and the bankrupts have gone through bank- 
ruptcy, up to the application for discharge. Held, that 
the specifications, if true, would not defeat the dis- 
charge. ‘‘Composition and bankruptcy are both 
complete systems looking to different modes of dis- 
charge. Neither requires the other, nor after the 
original petition is any part of the one, proceedings in 
the other. The proceedings in bankruptcy of them- 
selves alone, and excluding entirely the proceedings 
in composition, form the basis of the decree of dis- 
charge. Not without the most miscellaneous con- 
fusion of two eutirety different proceedings can any 
thing done or any time, in composition proceedings, be 
called ‘any stage of the proceedings’ in bankruptcy 
resulting in a decree for adischarge.’’ U.S. Dist. Ct., 
W. Dist. Pennsylvania, March, 1879. In re Morris. 
Opinion by Ketcham, J. 


a 


MATRIMONIAL LAW. 

LIABILITY OF MARRIED WOMEN ON CONTRACTS— 
STOCK SUBSCRIPTION.— An indebtedness incurred by 
a married woman, for the benefit of herself or her 
separate property, and upon its credit, and the giving 
of a note or other obligation therefor, are facts from 
which a court of equity may imply and enforce a 
charge against such property. But an intention to 
charge such property will not be implied, merely from 
the giving of a note or other obligation by a married 
woman. Neither will her separate property be made 
liable for her general engageménts, in the absence of 
a contract valid in law to bind the same, or of such 
facts and circumstances as make it, as between the 
parties just and equitable. Therefore, where a mar- 
ried woman subscribes to capital stock of a railroad 
corporation, by which she agrees to take and pay fora 
certain number of shares of said stock, but makes de- 
fault in payment, and action is brought to charge her 
separate property with the amount of such subscrip- 
tion, held, that in the absence of any proof that 
either party dealt on the credit of such property, 
equity will not imply or enforce a charge against the 
same. Ohio Sup. Ct. Com.,82 Ohio St. Rice v. 
Railroad Co. Opinion by Johnson, C. J. 


MORTGAGE OF MARRIED WOMAN WHO IS A MINOR— 
RATIFICATION.— A married woman having separate 
property applied to plaintiff for a loan of money, rep- 
resenting that she was of full age and making affidavit 
to that effect. The money was loaned and a mortgage 
on her separate property was duly executed to secure 
thesame. She was in fact a minor at the time, but for 
three years after reaching her majority she continued 
to pay interest thereon. In an action to foreclose the 
mortgage, held, that the mortgage was not valid:. 
“Williams v. Baker (21 P. F. Smith, 476) rules this 
case. It was there decided that the certificate of the 
magistrate to the acknowledgment of a deed by a mar- 
ried woman that she was of full age was not conclusive, 
and further, that the married woman could not ratify 
the deed after she came of age, except in the manner 
prescribed by the act of Assembly, that is, by an 
acknowledgment separate and apart from her husband. 
We may regret this result where the party was de- 














282 THE ALBANY LAW JOURNAL. 








ceived by the deliberate falsehood of the woman, but 
it would be a dangerous precedent to hold that her 
title could pass in any other way.’’ Penn. Sup. 
Ct., Jan., 1879. Ledger Loan and Building Association 
v. Cook. 





FINANCIAL LaW. 

PAYMENT — BY NOTE OF DEBTOR.—Where before a 
note is due, a part of the debt is paid, and a new note 
executed for the residue, by the debtor, and an ex- 
press agreement made between the parties that the old 
note shall be surrendered, such agreement is founded 
upon valuable consideration, and extinguishes the old 
note, and no suit can be maintained thereon. Quere. 
—Would the case be changed, were the payment, new 
note and agreement made, after the old note became 
due? West Va. Sup. Ct. of App., Nov., 1878. Bantzv. 
Bassett. Opinions by Moore, J.,and Green, P. J. The 
opinion contains a very elaborate review of the cases. 


STocK GAMBLING— NOTE FOR ‘‘ MARGINS.’’ — Notes 
given by a principal to a stock broker, to cover losses 
incurred by the broker in stock-gambling on the prin- 
cipal’s account, are void. Whether the transactions 
were bona fide or wagering is a question of fact for the 
jury. In an action ona promissory note, defendant 
set up that, being desirous of operating in stocks, he 
employed the plaintiff, a broker, for that purpose; 
that the contracts made through the plaintiff's agency 
were wagering contracts, and that the notes in suit 
were given under such contracts as ‘‘ margins on stock 
contracts.” Plaintiff's evidence in rebuttal was, that 
upon the settlement of accounts between him and 
defendant, there was a balance due plaintiff for moneys 
advanced with defendant’s knowledge to cover de- 
fendant’s losses, and that the note was for that indebt- 
edness. The court charged the jury that a wager may 
be defined as a contract in which the parties sitipulate 
that they shall gain or lose upon the happening of an 
uncertain event in which they have no interest except 
that arising from the possibility of such gain or loss. 
“That the jury were to determine, whether the inten- 
tion was that the defendant should become an actual 
buyer and vendor of stocks through the agency of the 
plaintiff, or whether the plaintiff expressly or impliedly 
agreed to act as the defendant’s agent in gambling 
sales and purchases of stocks, which the defendant 
had not the means to deliver, and which it was no part 
of his intention to receive. If the jury find that the 
transaction was a gambling one, and that the services 
and advances which constitute the cause of action 
were made and rendered in carrying it into effect, the 
verdict should be for defendant." Held, that the 
charge was correct. Brua’s Appeal, 5 P. F. Smith, 294; 
Smith v. Bouvier, 20 id. 325; Penn. Sup. Ct., March, 
1879. Fareirav. Gabell. Opinion per Curiam. 


—_——____—. 


REAL PROPERTY LAW. 


FRAUD ON SALE OF LAND — FALSE STATEMENTS— 
MEANS OF DETECTION.—The complaint alleges that the 
defendants were owners of certain lots in an addition 
to Minneapolis, and to induce plaintiff and L. to pur- 
chase, and to cheat and defraud them, made certain 
false and fraudulent representations as to the size and 
location of the lots with respect to certain streets, and 
that believing in such representations, plaintiff and L. 
purchased, paid a specified consideration, and took a 
conveyance to them from defendants, and alleges dam- 
ages by reason of said matters. Held, the complaint 
states a cause of action, and defendants cannot im- 
pute to the purchasers negligence or indiscretion if 
they relied on the representations as to the size and 
location of the lots, instead of consulting the recorded 





plat; and also, that the cause of action is joint in 
plaintiff and L., and they should join as plaintiffs in 
an action to recover the damages, and that the cause 
of action cannot be divided by mere act of the pur- 
chasers, as by partition of the lots. Minnesota Sup, 
Ct., March, 1879. Porter v. Fletcher. Opinion by Gil. 
fillan, C. J. 


COVENANT OF SEIZIN— WHEN BROKEN — ACTION 
FoR.—The covenant of seizin is broken, if at all, as 
soon as the deed is executed. The cause of action for 
the breach is assignable, and if, before enforcing his 
remedy for the breach, the covenantee executes a con- 
veyance of the land, it is, unless there be something to 
show a contrary intention, presumed that he intends 
to pass to his grantce the benefit of the covenant, i. ¢., 
all his right to sue for the breach so far as the grantee 
sustains injury by reason of it. Minnesota Sup. Ct., 
March, 1879. Kimball v. Bryant. Opinion by Gilfil- 
lan, C. J. 


COVENANT OF WARRANT — BREACH OF — WHEN 00- 
CURS—OUTSTANDING TITLE.—A covenant of warranty 
in a conveyance of real estate is not broken by the 
mere existence of a superior title in a third person, 
although the real estate is at the time vacant. But if, 
at the date of the covenant, there is a superior title 
outstanding in a third person whenever that title is 
actually asserted against the covenantee, and the 
premises are claimed under it, and the covenantee is 
obliged to yield, and does yield, his claim to the supe- 
rior title, the covenant is broken. The mere existence 
of adormant paramount title in a third person, not 
asserted in any way, does not constitute a breach. 
There must be an eviction, either an actual physical 
putting out, or what is equivalent to that, virtual ex- 
clusion under the paramount title. If the holder of 
the paramount title is in possession, as was the case 
in Grist v. Hodges, 3 Dev. 198, and Duvall v. Craig, 2 
Wheat. 45, then there is an instantaneous breach. So 
where at the date of the covenant the real estate is 
vacant, and continues vacant, and the owner of the 
true title brings against the covenantee actions in the 
form of ejectment to determine the title, the cove- 
nantee may waive the objection, that by reason of his 
not being in ,possession that form of action will not 
lie, and may try the title in the actions thus brought, 
and upon final judgment against him on the question 
of title may abandon all further claim to the premises, 
and that will constitute a breach of the covenant. 
Minnesota Sup. Ct., March, 1879. Allis v. Coffin. Opin- 
ion by Gilfillan, C. J. 


——_.—__—_—_— 


NOTES OF RECENT DECISIONS. 

ASSIGNMENTS FOR BENEFIT OF CREDITORS—RIGHT 
OF ASSIGNEE TO IMPEACH MORTGAGE.—The right to 
impeach or set aside a mortgage which is fraudulent 
and void as against the creditors of the mortgagor, 
does not pass to the assignee of the mortgagor by 
a voluntary general assignment in trust for the benefit 
of creditors subsequently executed and unaffected by 
any statute in force at the time. The assignee’s rela- 
tions to the creditors are solely those created by the 
instrument of assignment under which he holds. He 
only represents them in respect to their rights and in- 
terests under the assignment, and not as to those rights 
belonging to them independent of its provisions. Bur- 
rill on Assignment (2d ed.), 358; Brownell v. Curtis, 10 
Paige,210: Leach v. Kelsey,7 Barb. Sup.Ct.466; Brown- 
ing v. Hart, 6 id. 95; Andrews v. Roberts, 18 Johns. 
526; Estabrook v. Messersmith, 18 Wis. 572. Min- 
nesota Sup. Ct., Feb., 1879. Flower v. Cornish. Opin- 
ion by Cornell, J. 


CONCURRENT NEGLIGENCE OF INFANT.—Concurrent 
negligence cannot be imputed to a child of the age of 
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six years and ninc months; nevertheless, it may be 
assumed, as bearing on the inquiry concerning the de- 
fendant’s negligence, that a child old enough to be 
trusted to run at large has wit enough to avoid ordin- 
ary danger, and so persons who have business on the 
street may reasonably conclude that they are not to 
provide a,ainst possible damages that may result to 
the infant from his own willful trespass. Where a 
child of the above age was injured by the car of a street 
railway company, not because of any defect in the 
vehicle, nor from the neglect of the person who had 
charge of it, but from the sudden and unanticipated 
act of the child itself, which could neither be foreseen 
nor guarded against, the railroad company will not be 
held liable in damages. Prima facie there was, under 
the circumstances, no negligence in the want of a fen- 
der on the front platform of defendent’s car, or 
in the absence of the driver, from the forward part of 
the car. Pennsylvania Sup. Ct., Feb., 1879. 36 Leg. 
Int. 106. Hestonville, etc., R. R. Co. v. Connell. 
Opinion by Gordon, J. 


——__—_—__—_———. 


NEW YORK STATE BAR ASSOCIATION. 


MEETING OF THE EXECUTIVE COMMITTEE. 


MEETING of the Executive Committee was held, 

pursuant to a call issued by the Chairman, at the 

rooms of the Bar Association of the City of New York, 
on the evening of March 26, 1879. 


Mr. Matthews in the chair. 


There were present— Albert Matthews, Elliott F. 
Shepard, Clifford A. Hand, First District; Wm. M. 
Ivins, Second District; Rufus H. King, 8. W. Rosen- 
dale, Third District; George M. Diven, Sixth District ; 
William Rumsey, Seventh District. A quorum. 


Excuses in behalf of Messrs. Putnam, Bolles, and 
Cook, were received and filed. 


The minutes of meeting held November 19th and 22d, 
and December 2d, were read and approved. 


On motion of Mr. Hand, the following resolutions 
were adopted : 


Resolved, That aCommittee of Arrangements, con- 
sisting of five members of this Association, be appoint- 
ed by the Chairman of this committee, and with power 
to add to their number one from each judicial district, 
and to fill vacancies in the Committee occasioned by 
inability or neglect of any one to discharge its duties; 
it shall be the duty of such Committee to make arrange- 
ments for the next annual meeting of the Association 
by inviting the reading of papers and delivering of ad- 
dresses upon topics approved by the Committee, and 
by correspondence with the standing committees of 
the Association, or otherwise securing the active co- 
operation of such committeesin bringing before such 
annual meeting all matters of general interest, to the 
Association, within their several departments, and by 
preparing a plan for the order of exercises for such 
meeting, and that they be requested to report progress 
to this Committee, or the Secretary thereof, with such 
suggestions as they think proper, on or before the 1st 
day of October, 1879. 

Resolved That the next annual meeting shall be held 
on Tues@ny, the 18th day of November, 1879, at 10 
o'clock A. M., at the city of Albany, when the business 
of the Association shall be first in order, and during 
the session for the transaction of business no person 
shall be invited to be present who are not members of 
the Association, or reporters of the proceedings. 

Resolved, That after the business of the Association 
shall have been transacted, the other exercises shall be 





taken up and continued as may be arranged by the 
Committee of Arrangements, subject to the direction 
of this Committee. 


Mr. Rumsey moved that the Secretary of the Associ- 
ation be directed to publish the proceedings of the last 
annual meeting of the Association, containing a full 
list of the members, and the essays and addresses then 
delivered, like the published report of the proceedings 
of 1877, and under similar regulations, at a cost of not 
more than $600. Adopted. 


On motion of Mr. Hand, the Secretary of this Com- 
mittee was requested to issue circulars to the members 
of the Association, looking to an increase of member- 
ship. 


Mr. Rumsey offered the following: 

Resolved, That the Secretary of the Executive Com- 
mittee be a Finance Committee, and the Treasurer be 
authorized to pay under his direction, such sums as 
shall be necessary to carry out the directions of this 
Committee. Adopted. 


Mr. Shepard moved that the Finance Committee be 
authorized to audit the bills of the Stenographer and of 
Weed, Parsons & Co., for services and printing of last 
year, and upon such audit the Treasurer pay the 
same. Adopted. 


Mr. King moved that Messrs. Shepard, Hand and 
Rumsey be appointed a Committee to report at the 
next meeting of this Committee, whether any and if so 
what amendments to the by-laws are advisable. 

Adopted. 


On motion of Mr. Shepard the Secretary was re- 
quested to communicate with the District Executive 
Committees, as to their organization, and who their 
officers are. 


Adjourned. 


S. W. RosENDALE, 
Secretary, 
Albany. 


(A transcript. 


a 
COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tuesday, 
April 1, 1879. 


Judgment affirmed with costs —Genet v. The Mayor, 
etc.; Peck v. Weber; King v. Duryea; Adolph v. 
Central Park, etc., Railroad Company; Wanzer v. 
Cary; Livingston v. The New York Central and Hudson 
River R. R. Co.; The People ex rel. Brisbane v. The 
Common Council of the City A Buffalo; Dilleber v. 
The Knickerbocker Life Ins. Co.; The People ex rel. 
Ainslie v. Howlett. —— Appeal dismissed with costs— 
Angell, Ex'r, etc., v. Lawton; Abrahams v. Benson; 
Godell v. Harrington; Goelet v. Hagan. —— Order of 
General Term made in January, 1879, reversed, and 
order of Special Term affirmed, and appeal from or- 
der of General Term of February, 1879, dismissed, 
without costs to either ey — The Judd Linseed and 
Sperm Oil Company v. ell, —— Order of General 

erm reversed and an order of Special Term affirmed, 
with costs — In the Matter of the Petition of Annie F. 
Hyde to vacate an assessment. —— Order of General 
Term New York Common Pleas reversed, with costs— 
Bamber v. Stern. —— Order of General Term reversed 
and order at Circuit for judgment for defendant af- 
firmed, with costs — 7'ice v. Zensser.— Judgment af- 
firmed with full bill of costs in this court in favor of de- 
fendant Tag, and disbursements in favor of defendant 
Vilmar — Hausell v. Vilmar. —— Judgment affirmed 
against James T. Taylor with costs to respondent and 
judgment of General and Special Term reve 
against Helen F. Taylor with costs to appellant— 
Broome v. Taylor. —— Motion for reargument denied 
with $10 costs — The Town of Wayne v. Sherwood. —— 
Motion for reargument denied without costs—Richards 
v. Richards. 
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WEW BOOKS AND NEW EDITIONS. 


DiGEst OF AMERICAN REPORTS. 

Digest of Decisions in the Courts of last resort of the Severa 
States contained in the American Reports, from volume 1 
to xxrv, inclusive. With an Index of Notes, by Isaac 
Grant Thompson. 1870-1879. Albany: John D. Parsons, 
Jr., Publisher. 1879. Pp. xxi, 890. 

‘HIS work had become necessary from the vast body 

of law contained in the 442 volumes of reports, the 
cream of which the American Reports embrace. It in- 
cludes of course the former digest of the first twelve vol- 
umes, and supersedes that work. The present digest{has 

a schedule of the State Reports digested ; a table of over- 

ruled, doubted, and denied cases; an index to the notes 

of the reporter; and an index of the cases digested. The 
index to the notes covers eleven pages, and the index 
of the cases digested covers thirty-eight pages in 
double columns of fine type. These facts will give 
some idea of the amount of law to which this volume 
is the key. To those who possess the American Re- 
ports this volume will be indispensable, and to those 
who do not, an inspection of it will prove a strong in- 
ducement to procure them. To the latter class the 
digest, even without the reports, will prove a valuable 
assistant. The principles decided are so amply stated 
that it will do more to dispense with the necessity of 
resorting to the reports themselves than most digests. 

The arrangement strikes us as extremely good. The 

two vast classes of subjects growing out of the relation 

of marriage and out of commercial paper are arranged 
respectively under the heads of ‘‘ Marriage” and 

‘Negotiable Instruments.”’ Under “‘ Marriage’ we 

find, in addition to cases ordinarily grouped under 

that head, the separate divisions of ‘ Divorce,’’ 

“Dower” and ‘“Curtesy.”’ The various crimes are 

under “Criminal Law,’’ with appropriate divisions. 

The main departure from this principle of classifica- 

tion which we observe is in the subject of “ Bail- 

ment,’’ under which are grouped only the general 
principles, while ‘‘ Carriers,’’ ‘‘ Innkeepers,’’ etc., form 
independent heads. The Statute of Frauds is wisely 
deemed of importance enough to have a place separate 

from “Contracts.” If it were possible to havea di- 

gest absolutely correct in every detail, this should be, 

for we are assured that it has been subjected to a 

double verification in every department. The vol- 

ume is handsomely printed, and is most abundantly 

supplied with cross headings and cross references 2 


Desty’s ADMIRALTY MANUAL. 


A Manual of the Law relating to Shipping and Admiralty as 
determined by the Courts of England and the United States. 
By Robert Desty, author of “Federal Procedure,” ‘ Fed- 
eral Citations,"’ “‘ Statutes relating to Commerce,” ** Nav- 
igation and Shipping,” etc. San Francisco; Sumner, 
Whitney & Co. 1879. Pp. xvi, 553. 

This is a pocket Manual which must prove extremely 
useful to those interested in the branches of which it 
treats. It seems well arranged in nineteen chapters, 
entitled Power to Regulate Commerce, Registry, En- 
rollment, and License of Vessels, Owners, Sale and 
Transfer, Liens, Bottomry, Master, Seamen, Charter- 
Party, Bill of Lading, Carriers, Freight, General Avy- 
erage, Salvage, Towage, Pilotage, Wharfage, Collision, 
Prize. Under these general titles the matter is grouped 
in sections, with heavy-faced catch-lines, and under 
each section are the title of cases, with volume and 
page of the report, referring by numbers to the cor- 
responding paragraphs of the sections. There is no 
attempt to state principles elaborately. Every thing is 
expressed in the neatest and most concise style. There 
are a table of contents and an index, and a few blank 
pages, but not enough, for manuscript notes. The vol- 





ume is one of a class which it would be well to multi- 
ply, a sort of guide-post at the junction of many 
roads. The typography is compact but sufficiently 
legible, and the covers are flexible. 
en 
NOTES. 
CORRESPONDENT sends us the following: While 
at Washington lately I heard a good story, which I 
believe to be true, and will not hurt any one’s feelings, 
if you choose to put itin the JourNaL. Judge Jere. 
Black, famous in contemporary history and law, has 
long worn a black wig. Having lately donned a new 
one, which looked new, and meeting Senator Bayard 
of Delaware, the latter accosted him: ‘t Why, Black, 
how young you look; you are not so gray as I am, and 
you must be twenty years older.’’ “‘ Humph,”’ said the 
Judge, “good reason, your hair comes by descent, and 
I get mine by purchase.” 

The ALBANY LAW JOURNAL says that, whether the 
present limitation of the judicial service is preserved 
in this State or not, ‘“‘a retiring pension of the full 
salary should be granted to judges who retire at sev- 
enty, after having served ten years, as is the rule in 
regard to judges of the Federal courts.’’ We say 
amen to the opinion. The judicial service, though it 
demands and should have the soundest and best legal 
talent of the country, is, for a rule, poorly paid; and, 
hence, judges in old age are generally poor men. They 
barely make out to live upon their salaries; and if 
they retire at seventy, or at a more advanced age, 
they are too old to resume the practice of the legal 
profession with much prospect of success. Congress 
has enacted a very judicious law on this subject, as 
some compensation for the scanty pay of Federal 
judges; and a similar arrangement in respect to the 
judges of State courts would, in our opinion, be equally 
judicious. The office, whether in the State or Federal 
service, is one of high honor and great responsibility ; 
yet mere honors, however captivating, make no pro- 
vision for the physical wants of human nature in old 
age. The country should be ashamed to let its worn- 
out and enfeebled judges be pressed by these wants.— 
N. Y. Independent. 

While Mr. Seward was a member of the New York 
bar in active practice in 1848, the postmaster of Syra- 
cuse refused to deliver a newspaper to a Miss Felton, to 
whom it was addressed, without the payment of letter 
postage, the sender having placed upon it the initial 
letter of his name. Miss Felton thereupon sued the 
postmaster in trover for the value of the paper, and 
the case was tried before a justice of the peace, who 
held the postal instructions illegal, and consequently 
gave six cents damages and costs of $2.89 for plaintiff. 
The case was carried by the postmaster to the Court 
of Common Pleas, which affirmed the judgment with 
additional costs of $22.95. From there it was carried 
to the Supreme Court of the State, which added $37.65 
to the judgment before rendered, and the postmaster 
then appealed the case tu the Court of Appeals, where 
the judgment was affirmed with the additional sum of 
$75.64, making $136.19 in all. Not satisfied with this 
measure of justice in the State courts, the postmaster 
went with the case to the Supreme Court of the United 
States, where it was elaborately argued by Mr. Seward, 
and decided by a very labored opinion of the court, 
affirming the findings of the other courts and render- 
ing judgment accordingly, but with what costs the 
record does not show. The case as decided by the 
Court of Appeals of New York is reported in 1 Com- 
stock, 537, and as decided by the Supreme Court of the 
United States in the 12th Howard, 284, in which vol- 
ume it occupies nine pages.— Bangor (Me.) Whig. 
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CURRENT TOPICS. 





VERY extraordinary scheme for regulating pri- 
vate legislation has been laid before our pres- 
ent Legislature by a committee of the ‘‘ Municipal 
Society,” under the chairmanship of Mr. Simon 
Sterne. The bill thus proposed, provides substan- 
tially as follows: In cases of all local or private 
bills, six weeks’ notice of the intended application 
shall be given in a local newspaper, in the State 
paper, and in cases relating to the city of New 
York, in the City Record ; all such bills shall be 
filed on the first day of the session, and in cases 
requiring the exercise of the right of eminent 
domain, notice of the intention to file shall be 
served on all persons affected; all these bills are to 
be examined by a commission appointed by the 
Governor and Senate, consisting of three, holding 
office four years, and retiring one every year, and are 
to be by them reported to the legislative committees, 
with all objections received at the office of the Sec- 
retary of State; after such report, and not until 
then, such committees shall take such bills into 
consideration, giving one week’s notice, hear evi- 
dence and argument, and shall have the powers of a 
court as to witnesses, and as to contempts, with the 
consent of a Supreme Court justice of the Third 
Department ; by a two-thirds vote the committee 
may impose a fine not exceeding $500 for malicious 
opposition to a bill, or for presenting a bill solely to 
put parties to the expense of opposing it; the act 
in question may be suspended as to any particular 
bill by a two-third vote of the Legislature; every 
proposed bill must be signed by the promoter, who 
must pay $100 to the Comptroller for expenses of 
the commission and committees; and any aggrieved 
person may apply to the Supreme Court, on the ad- 
vice of any lawyer of ten years’ standing, for an 
injunction against any proposed bill, on the ground 
of constitutional objections. 


The absurdity and puerility of the scheme are obvi- 
ous. Even the New York Times saysit is objectiona- 
ble, because ‘it seeks to accomplish, by simple legisla- 
tion, what may require constitutional provision.” One 
would suppose that the absurdity of a law to impose 
restraint upon the Legislature and at the same time 
enabling the Legislature at its own pleasure to 
shake off such restraint; to constitute a court of 
irresponsible persons, outside the Constitution, with 
power to send men to jail and take away their prop- 
erty for contempt, or for proposing or opposing 
legislation; and to empower the courts to forbid the 
Legislature in advance to pass a contemplated meas- 
ure, would strike the sense of even an average “law 
reformer.” We have seen and heard of a good 
many ridiculous reformatory measures, but this 


Vou. 19.— No. 15. 





“takes the cake.” Let Mr. Simon Sterne go up to 
the head. Did it ever occur to this gentleman to 
ask himself what could be done if the Legislature 
should decline to obey the injunction of the court? 
As to the scheme of punishing men for proposing 
legislation, its only parallel in history was the pro- 
vision by which the ancient law giver allowed new 
laws to be proposed, but doomed to death the pro- 
poser of any law which was not adopted. Let the 
Legislature immediately strike a leather medal for 
Mr. Sterne and the ‘‘Municipal Society ’—whatever 
that may be. 


The orderly citizens of Kentucky are themselves 
much to blame for the state of society in which such 
an outrage as the late assassination of Judge Elliott is 
possible. What can be expected from bullies and 
desperadoes, like Buford, when so ‘‘ respectable ” 
a newspaper as the Louisville Courier Journal pub- 
lishes communistic communications on the subject? 
In a recent issue of that journal we find a commu- 
nication in which the writer asserts that ‘‘there is a 
constantly growing aversion to lawyers and judges;” 
that this aversion is not ‘tbased on mere prejudice ;” 
that ‘‘ there is nothing that lawyers and judges will 
not do, provided they can reap fame or profit;” 
that ‘‘ disguised in the silly lingo of the profession, 
our laws are quite as much a curse as a blessing;” 
and wonders ‘‘that the shot-gun is not resorted to 
oftener than it is.” However startling to a commu- 
nity like ours such an occurrence as this tragedy is, 
such a publication as the above is almost as startling. 
It indicates a social disorder in which no man’s life 
is safe, and where the rule of living is not the 
‘‘ survival of the fittest,” but of the most desperate 
and the best “shot.” In sucha condition of affairs 
the life of the editor of the Courier Journal is not 
safe, and he does all he can to imperil it by lending 
his influence to bring courts of justice into disrepute. 
In old and influential commonwealths, like Ken- 
tucky and Virginia, such occurrences, followed by 
such results as this publication and the action of 
the jury in the Poindexter-Curtis killing, tend to 
render good men uneasy all over the land. We 
already observe some talk about Buford’s insanity. 
He is probably no more insane than every man with 
a bad heart, in a country where every man thinks 
he can avenge his own wrongs at his own bad will. 
If any one asks us who is to blame for this state of 
society, we answer, such men as the editor of the 
Courier Journal. Why should not human life be 
just as safe and sacred in Louisville as in Boston? 


An interesting decision has recently been pro- 
nounced by the General Term of the First Depart- 
ment, in the case of Hancock v. Rand, General Han- 
cock, in November, 1873, applied to the defendants, 
proprietors of the St. Cloud Hotel, in the city of 
New York, for rooms for himself and his family, 
with meals to be served either at the restaurant or 
in their rooms. A monthly price was agreed on, 
based on the manner in which the meals should be 
required. The arrangement was to continue until 
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the next summer unless General Hancock should 
sooner be ordered away on military duty. In 
March, 1874, in the absence of the family in the 
evening, the rooms were entered by a thief, and 
jewelry to the amount of $4,000 was stolen. Suit 
was brought against the proprietors of the hotel 
for the value of the property, and the General 
Term pronounce in favor of the plaintiff. The 
question of deposit in the hotel safe does not seem 
to have arisen, and we assume that the theft was 
not by an employee of the defendants. The court 
say: 

“We cannot adopt the theory that ascertaining 
and fixing the price which was to be paid for the 
acccommodation and specifying the probable dura- 
tion of the stay at the hotel necessarily had the effect 
to deprive the plaintiff of the character of guest. 
The effect of such a theory reduced to practice would 
be to deprive the visitor at a hotel of the character 
of guest if he took the precaution to ascertain 
in advance the price which would be charged 
for his entertainment. Although the decisions have 
not been uniform uponthe question whether fixing 
in advance the price to be paid and the duration of 
the stay of a visitor at a hotel has the effect in law 
to constitute such person a mere boarder or lodger, 
and to deprive him of the character of guest, yet 
our examination of the subject has led to the con- 
clusion that, regarding hotels as they are now con- 
ducted and patronized, such an arrangement does 
not necessarily have an effect to prevent the relation 
of innkeeper and guest and the obligations which 
attach thereto. * * The law which renders the 
keeper of a hotel liable for the baggage of the guest, 
which, if stolen from the room assigned him, and 
which remains in the care and supervision of the 
landlord and the servant whom he selects, is salu- 
tary, and should not be rendered substantially im- 
perative by adopting technical distinctions which 
rest upon ingenious speculation rather than sound 
reason.” 


From our present light we should suppose that 
the contract was decidedly that of boarding. De- 
cisions tending to enlarge or even to keep alive the 
strict common-law liability of innkeepers are, in 
our judgment, unwise in our time. 


It seems to be the present fashion to tack general 


legislation to appropriation bills. In the pending 
proposed Constitution of California there is a propo- 
sition to compel the judges, by a sort of tacking 
process, to perform their duties before they can 
draw their pay. It is provided that no judge of the 
Supreme or Superior Court shall draw his monthly 
salary unless he makes oath that no cause remains 
in his court undecided which has been submitted for 
decision for more than ninety days. We do not 
observe any similar expedient for compelling other 
officials to perform their duties. Certainly this de- 
vice is an ingenious one, and we dare say it will 
prove effectual. The judges will somehow contrive 
to decide every thing rather than go without their 
pay, but the question will be, how much, in some 
cases, will such decisions be worth? Cases necessi- 
tating more than three months’ delay are not fre- 
quent, but they are not unprecedented. It would 
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seem better to assume that judges will do their duty, 
or if they grossly neglect it, to impeach them. If 
our recollection serves us, it was of Sir John Leech, 
Vice-Chancellor under Eldon, that some one said 
that the tardy justice of the Chancellor was more 
tolerable than the swift injustice of his Vice. 





Our printers made us say, week before last, that 
there was ‘‘ kicking ” on the Talmage trial. What we 
wrote was ‘‘ bickering,” but the printers were proba- 
bly thinking of Mr. Talmage’s saltatory exercises 
when he is engaged in the sentencing of sinners. 
Owing to the efforts of Dr. Spear, the trial has not 
developed quite so much of the spirit of the early 
monks and churchmen as we had reason to expect. 
Bro. Van Dyke seems to have abated somewhat of 
his mercurial admiration for the defendant. He 
strenuously endeavored to procure the admission in 
evidence of a newspaper account of an interview, 
which was rejected. He then declared that he 
should read it himself out of court, and allow it to 
have due weight with him in judging of the case. 
Of this Bro. Talmage complained. Bro, Van Dyke 
insisted that he did not say that it should influence 
his decision, although he admitted that he said he 
should read it, and appealed to the stenographer for 
confirmation. The minutes showed that he did say 
precisely what was charged, but the “court of Jesus 
Christ ” voted, 25 to 9, that there was no foundation 
for the charge. The court are in danger of exciting 
public sympathy for the agile pastor. 


The breach of promise case of the widow Oliver 
against the venerable Mr. Cameron, ex-Senator and 
ex-Treasurer of the United States, has not proved 
so entertaining as the public had a right to expect. 
The plaintiff proved to be a very vulgar and un- 
principled adventuress, one of that numerous class 
of widows who devour rich men’s houses, of whom 
the elder Mr. Weller advised his son to beware, and 
with whom the national capital is peculiarly infested. 
A widowed lady recently wrote to one of the news- 
papers, complaining of the aspersions cast by the 
public on Washington widows. The only safety for 
a respectable widow in Washington is to marry or 
emigrate. The widow Oliver, who had herself 
broken nearly all the Commandments, thought that 
her patron, conscious of the danger of an exposure 
of the fact that he had been trying to befriend a 
Washington widow, would comply with her pe- 
cuniary demands, but presumed too far on the sena- 
torial sense of shame. The Senator did not “scare” 
well. The widow then found lawyers willing to 
play Dodson & Fogg to Mrs. Bardell, and take the 
case on a venture. The result was disastrous to the 
adventuress. The jury found for the defendant. 
For aught we know the counsel may be very re- 
spectable gentlemen, but we do not commend the 
practice of taking charge of actions for personal 
damage on speculation. It is gratifying to learn 
that the lady’s lawyers were not out of pocket in 
the transaction ; they religiously refrained from pay- 
ing out any money to promote the litigation. 
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NOTES OF CASES. 

N White v. People, 8 Cent. L. J. 273, the Supreme 
Court of Illinois held that upon the trial of an 
indictment the defendant has a constitutional right 
to ample time for the argument of his case before 
the jury, and that a limitation of five minutes to 
counsel for the defendant on a trial for larceny was 
unreasonable. The same court said in Meredith v. 
People, 84 Ill. 480, that the argument of a cause was 
as much a part of the trial as the taking of evi- 
dence. In People v. Keenan, 13 Cal, 581, the de- 
fendant was tried upon an indictment for murder, 
and the trial court limited his counsel to a speech 
of an hour anda half, and to this action of the 
court an exception was taken; at the expiration of 
the hour and a half the prisoner’s counsel applied 
for an extension of the time, so as to enable him to 
finish his argument to the jury, but his application 
was refused, and he again excepted. The case was 
one depending on circumstantial testimony. The 
Supreme Court reversed the judgment of conviction, 
on account of such limitation of the time allowed 
for argument, and they say: ‘‘It is impossible to 
deny that if the constitutional privilege of being 
heard by counsel be allowed at all, it must be so 
admitted as that the prisoner may have the benefit 
of a complete discussion of all the matters of law 
and evidence embraced by the case.” In Hunt v. 
State, 49 Ga. 255; 8S. C., 15 Am. Rep. 677, it was 
held that it was error upon a criminal trial to limit 
the prisoner’s counsel to forty minutes. In State v. 
Collins, 70 N. C. 241; 8. C., 16 Am. Rep. 771, it 
was decided that the presiding judge had the right 
to regulate the arguments by reasonable rules and 
limitations, and that restricting counsel upon the 
trial of an indictment for a capital felony to one 
hour anda half was not so unreasonable as to jus- 

tify granting a new trial. 


In First National Bank vy. Northern Railroad, 
which we take from advance sheets of 58 New 
Hampshire, it was held that a common carrier by 
railroad, who delivers goods without the production 
of the bill of lading, is liable in trover to a bona Jide 
holder of the bill for value, who took it before such 
delivery. The opinion of Allen, J.; is so clear and 
compact that we quote it in full: ‘‘The transfer of 
a bill of lading to a bona jide purchaser, for value, 
or as security to one who makes advances on the 
goods described in the bill, entitles the assignee or 
pledgee to the possession of such goods, subject 
only to the lien of the carrier for freight, or to the 
claims of a consignee into whose possession the 
property may have come before transfer of the bill 
of lading. Lickbarrow v. Mason, 6 East, 21; Walter 
v. Ross, 2 Wash. 283; Ryberg v. Snell, id. 294; Wins- 
low v. Norton, 29 Me. 419; Hmery’s Sons v. Irving 
Nat. Bank, 25 Ohio, 360; 8S. C., 18 Am. Rep. 299. 
The delivery of the bill of lading takes the place of 
delivery of the goods, for no delivery of the latter 
is practicable at the time, and the symbolical deliv- 





ery of the bill is sufficient to pass the title. Ricker 
v. Cross, 5 N. H. 570; Portland Bank v. Stacey, 4 
Mass. 663; Pratt v. Parkman, 24 Pick. 46; Gardner 
v. Howland, 2 id. 601. The bill of lading repre- 
sénts the property, and is transferred by delivery 
merely, without regard to indorsement or words of 
negotiability on its face, and by such transfer the 
assignee acquires the assignor’s rights in the prop- 
erty, and he may maintain an action for its loss or 
conversion in his own name, The goods, in this 
case, were consigned in the bill to Haynes & Co.,the 
shippers, and only they, or some person by them 
authorized, were entitled to receive them of the 
defendants. By the transfer of the bill, the plain- 
tiffs became so authorized and entitled, and having 
made a demand for the delivery of the corn, followed 
by the refusal of the defendants, they are entitled 
to maintain trover for its conversion.” 


In Mazwell v. Goelschins, 11 Vroom, 383, the 
Supreme Court of New Jersey held after an able and 
elaborate consideration of the question, that the 
State Legislature cannot legalize any judicial act 
which is void for want of jurisdiction, and that 
therefore an act purporting to validate a sale made 
in partition proceedings by commissioners in a 
court having no jurisdiction either over the prop- 
erty or the owners, was nugatory, and such sale 
void. The same rule was held in a similar case in 
Richard v. Roe, 68 Penn. St. 248. Judge Cooley 
says in Const Lim. 107, ‘‘It would be incompetent 
for it [the Legislature] by retrospective legislation, 
to make valid proceedings which had been had in 
the courts, but which were void for want of juris- 
diction over the parties.” In McDaniel v. Correll, 
19 Ill. 226, a similar endeavor was made to validate 
a void proceeding by legislative enactment and the 
effort failed, as it did likewise in the Supreme Court 
of Wisconsin in the case of Nelson v. Rountree, 23 
Wis. 368. The same subject received a careful ex- 
amination by the Supreme Court of Massachusetts, 
in Denny v. Mattoon, 2 Allen, 361, and the alleged 
right of the Legislature to vitalize a judicial act 
that was void, was utterly disallowed. See, also, 
Powers v. Bergen, 6 N. Y. 358; Jones v. Perry, 10 
Yerg. 59; Shonk v. Brown, 61 Penn. St. 320. Where 
proceedings are merely irregular the Legislature may 
cure the irregularity. State v. Town of Union, 4 
Vroom, 355; Cooley’s Const Lim. 371 and cases. A 
Legislature has power to legalize defective proceed- 
ings under a former statute only in cases where it 
has present authority to authorize like proceedings, 
Kimball v. Rosendale, 42 Wis. 407; S. C., 24 Am. 
Rep. 421. <A Legislature cannot grant new trials 
(Lewis v. Webb, 3 Greenl. 326; Weaver v. Lapsley, 43 
Ala. 224; DeChostellux v. Fauirchilds, 15 Penn. St. 18; 
Taylor v. Place, 4 R. I. 324); nor grant a right to 
appeal in a particular case after it is gone under the 
statute (Burch v. Newberry, 10 N. Y. 374; Hill v. 
Sunderland, 8 Vt. 507); nor do any other particular 
act in the progress of a judicial inquiry. State v. 
Fleming, 7 Humph. 152; Dorr’s Case, 3 R. I. 291; 
Picqua’s Case, 5 Pick. 64. 
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DRONE ON COPYRIGHT. 


‘ow recent work of Mr. Drone on Copyright de- 

serves a more deliberate notice than we have 
hitherto given it. However much critics may dif- 
fer from the author on the origin and nature of 
Copyright, this work, it must be confessed, is the 
most exhaustive, methodical, and intelligent that 
has appeared on this interesting topic. The scope 
of the work is best indicated by a recital of the 
subject of the chapters into which it is divided, 
which are entitled as follows: The Origin and 
Nature of Literary Property; History of Literary 
Property ; Common-Law Property in Unpublished 
Works; What may be Copyrighted; Qualities Es- 
sential to Copyright; In what Copyright will Vest; 
Statutory Requisites for Securing Copyright ; Trans- 
fer of Copyright ; Agreements between Authors and 
Publishers ; Piracy; Abridgments, Translations, and 
Dramatizations, considered with reference to Piracy; 
Remedies in Law for the Infringement of Copy- 
right; Remedies in Equity for the Infringement of 
Copyright ; Jurisdiction of the United States Courts ; 
Common-Law Playright in Unpublished Dramas; 
What is a Dramatic Composition within the mean- 
ing of the Statute; Statutory Playright in Dramatic 
and Musical Compositions; Infringement of Play- 
right. The volume is most amply furnished with 
aids to its use; it hasa table of contents; an expla- 
nation of abbreviations; a table of cases, includiug 
the dates of the decisions; the text of the prevail- 
ing English and American statutes of copyright; a 
general index; and foot-notes in great number. 
The style of the work is generally good, and is not 
to be judged by the opening prefatory sentence, 
which by its extraordinary triplications of adjectives 
and nouns, might deter an impatient reader from 
going beyond it. 

The first hundred pages of Mr. Drone’s work is 
mainly given up to a consideration of a question 
which has not much practical importance at this 
day, although it is of interest to the legal antiqua- 
rian, namely, whether copyright existed at com- 
mon law, and has not been limited by statute? 
Many of the profession will be surprised at the 
proofs which the author adduces in support of the 
proposition that copyright existed at common law. 
The common view is that the right was created by 
the statute of Anne. But in Atkins’ Case, the first 
reported in 1666 (Carter, 89),the Lords agreed “that 
a copyright was a thing acknowledged at common 
law.” This view was taken in the famous case of 
Millar v. Taylor, 4 Bur. 2303, and on this point 
that case was not overruled by the Lords in the 
subsequent case of Donaldsons v. Becket, 4 Bur. 2408. 
In short, Mr. Drone seems quite justified in these 
conclusions: ‘‘ First. The existence of such prop- 
erty is traced back by record to 1558, when an entry 
of copies appears in the Register of the Company of 
Stationers; and, by probability, to the latter part 
of the fifteenth century, when printing was intro- 
duced into England. Second. There is no legisla- 
tion during this period creating this property, or 








conferring ownership; none abridging its perpetu- 
ity, or restricting its enjoyment. Third. Its exist- 
ence, then, is due to the common law, and this 
necessary conclusion is supported by contemporary 
and later authorities.” Whether the right was 
limited by the statute of Anne is a more difficult 
question. Mr. Drone thinks it was not, and for 
this opinion he has the powerful authority of Millar 
v. Taylor. Heconcedes that on this point that case 
was overruled by the Lords in Donaldsons v. Becket, 
but he attacks the reasoning of Lord Camden in 
that case, and the similar reasoning of Justice Yates 
in his dissent in Millar v. Taylor. The history of 
Donaldsons v. Becket shows great difference of opin- 
ion. Ten of eleven judges held that at common 
law the author had the exclusive right of publica- 
tion, and aright of action against a surreptitious 
publisher; eight maintained that at common law 
the author’s right was not lost by publication; seven 
deemed the right perpetual at common law; six 
adjudged that the common-law right, after publi- 
cation, was taken away by the statute of Anne. 
Blackstone was on the side of the author. Lord 
Mansfield gave no opinion, and Mr. Drone improves 
the occasion to pronounce an eloquent but rather 
irrelevant eulogy on that greatest of lawyers. It is 
shown that the authority of Donaldsons v. Becket has 
been frequently questioned, but it remains the law 
of England. In this country the same conclusion 
was reached in Wheaton v. Peters, 8 Pet. 591, by a 
majority of two in a court of six, and that case 
continues the law of this country. On grounds of 
policy Mr. Drone believes in treating literary prop- 
erty like common property. He calls Lord Cam- 
den’s expressions ‘‘ sophomorical,” and thinks that 
Lord Macaulay did not understand what he was 
talking about in his famous speech against Copy- 
right. Herein we cannot agree with Mr. Drone. 
On grounds of public policy we deem it unwise to 
concede to an author a perpetual monopoly of his 
works. It is difficult to conceive that the right of 
property in Macaulay’s History of England, for ex- 
ample, is greater or more sacred than that in the 
printing press, the electric telegraph, or the sewing 
machine. All are equally the creatures of the brain. 
Would Mr. Drone contend for a perpetual monopoly 
of invention in the originators of these physical 
discoveries ? Noman has any monopoly in prop- 
erty dedicated to public use, except by the consent 
of society, and society has always the right to make 
his monopoly subordinate to public interests. The 
period of forty-two years is ample to compensate 
and reimburse any author. Mr. Drone cites the 
case of Sir Archibald Alison’s History of Europe as 
an example of inadequate protection, by our copy- 
right period. It is highly probable that very few 
of that history will be sold after the lapse of forty- 
two years, and thus the author will receive all pos- 
sible benefit within the statutory period. On the 
other hand, where a book has attained instantane- 
ous and enormous patronage, it would seem that 
the statutory period would be ample. If a modern 
rival to the Iliad should arise, would not it be ab- 
surd to say that the descendants of the author, or 
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their assignees, should be entitled to the exclusive 
profits of thirty centuries’ sale? This is not a mat- 
ter of sentiment; it is a matter of public policy. 
Meanwhile, authors themselves will differ upon it. 
Appleton’ s Journal ranges itself on Mr. Drone’s side, 
while Dr. Holland, in Seribner’s Monthly, declares 
that Macaulay’s views contain the soundest reason 
and equity. This portion of Mr. Drone’s book, 
however, is exceedingly interesting, and for its 
information on these vexed questions, invaluable. 

Another portion of this work which will be found 
equally interesting, and at the same time full of 
practical value, is that devoted to what Mr. Drone 
calls ‘‘ Playright,” a phrase thought by one of the 
magazine writers to whom we have referred, to be 
less felicitous than ‘‘ stageright,” on account of its 
likeness and sound to the same word applied to a 
writer of plays. This subject has recently been 
made the text of an article in the Atlantic magazine, 
by Mr. Stickney. Both of these writers come to 
the same conclusion in regard to copyright in man- 
uscript plays as against those who purloin them by 
memory of their representation. It was anciently 
and long the law that although it was unlawful for 
one to pirate a play by copying it from print, or by 
taking notes of it during its representation, yet if 
one had a memory long enough to enable him to 
carry away the whole or part of it from its repre- 
sentation, he might lawfully print and vend his 
recollections, and appropriate the profits to himself, 
In his refutation of this ridiculous theory, Mr. Drone 
says: “It would be as wise to argue that because 
a man has hands for legitimate uses, he is justified 
in putting them into hisneighbor’s pockets. Mem- 
ory may be employed as a means of improvement, 
enjoyment, and profit, but not to invade the rights 
of another, or to acquire, without consideration, 
title to the property of another.” 

An interesting question, in this connection, con- 
sidered by Mr. Drone, is whether pantomime is the 
subject of copyright. This was decided in the af- 
firmative by Justice Blatchford, in Daly v. Palmer, 
6 Blatchf.264, where the ‘‘ railroad scene” in Daly’s 
play ‘‘ Under the Gaslight,” had been substantially 
reproduced without authority in Boucicault’s ‘‘ Af- 
ter Dark.” The court remark: ‘‘ A written work, 
consisting wholly of directions, set in order for 
conveying the ideas of the author on a stage or 
public place, by means of characters who represent 
the narrative wholly by action, is as much a dra- 
matic composition designed or suited for public 
representation, as if language or dialogue were con- 
tained in it to convey some of the ideas.” If this 
were not the law, one might, for example, pirate the 
play within the play of Hamlet, if that tragedy were 
copyrighted, although he could not appropriate the 
principal drama. 

Under the English statute, a dramatic song was 
held to be subject of copyright. This was decided 
in regard to the song descriptive of the loss of the 
ship Kent in the Bay of Biscay,composed and sung 
by the famous vocalist, Russell. Russell v. Smith, 
12 Q. B. 236. More recently the song, ‘‘Come to 





Peckham Rye,” was held to come within the statute, 
Clark v. Bishop, 25 L. T. (N. 8.) 908. 

Although it was held in Cox v. Land and Water 
Journal Co., L. R., 9 Eq. 324, that a newspaper is 
copyright without registration, Mr. Drone very co- 
gently exposes the fallacy of this decision, and holds 
that although a newspaper comes within the privi- 
lege of the law, yet the intention to acquire the 
privilege must be manifested by registration. 

We would like to dwell longer on this very valu- 
able work, if space permitted. In conclusion it is 
a pleasure to say that while it is at present unri- 
valled, it promises long to remain unexcelled in its 
department, 


a 


THE INTERNATIONAL COURT OF EGYPT.* 


N January 1, 1875, there was inaugurated in Egypt, 
in pursuance of a special convention entered into 
between the seven great powers, an international 
tribunal, or “judicial organization for the trial of 
mixed processes.’’ 

There were established three chambers of mixed 
jurisdiction, styled tribunals of first instance: one at 
Cairo, the capital; one at Alexandria, the chief com- 
mercial city; and a third at Ismaflia, on the Suez 
canal, but since transferred to Mausourah, the chief 
agricultural city and center of the cotton tradeof the 
Delta; also a Court of Appeals at Alexandria. 

Each of the great powers, viz.: the United States, 
England, France, Germany, Austria, Italy and Rus- 
sia, were entitled to designate two members of the 
first instance (Supreme Court) and one member of the 
Court of Appeals. Should additional foreign judges 
be required by the necessities of service they were to 
be selected from the minor powers. This necessity 
has already required magistrates from Holland, Bel- 
gium, Denmark, Sweden, Norway, and Greece; so 
that all the civilized governments are represented in 
the tribunals except Spain and Portugal. 

There was also instituted a ‘‘ Parquet,” at the head 
of which is a ‘‘ Procureur-General,”’ assisted by a 
suitable number of substitutes, or deputies. He has 
the right in person, or by deputy, to a seat in each 
tribunal, and is required by the Code to deliver his 
opinion or ‘‘conclusions”’ in a certain class of civil 
and commercial cases, which is done by an oral address 
to the court after the argument of counsel is closed. 
The function of Procureur-General, while resembling 
in some respects that of Attorney-General in the 
United States, especially in criminal proceedings, is 
peculiar to the courts of Continental Europe, and its 
characteristics and workings in connection with the 
tribunal are a subject of considerable interest, which 
may be hereafter described. Each tribunal is com- 
posed of seven judges—four foreign and three natives. 
Five judges~-constitute the quorum of a Chamber, 
maintaining always the same proportion between na- 
tives and foreigners. The presiding judge, or presi- 
dent, as he is designated, is by right accorded to the 
foreigners, and is elected annually by a majority vote 
of his colleagues, and aside from his duties as Presi- 
dent of the Public Audiences, he is charged with the 
general discipline of the clerks, sheriffs and other em- 
ployés of the Tribunal. 

The judges are immovable, either by the power 





* We are indebted to the courtesy of Judge Folger of the 
Court of Appeals, for the following interesting account of 
the origin, jurisdiction and procedure of the International 
Court of Egypt. It was prepared and sent to Judge Folger 
by Judge George S. Batchelder, late of Saratoga Springs, 
one of the judges of the International Court. 
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appointing them, or by the Egyptian government, 
during the five years for which they were designated, 
but may be impeached for causes compromising their 
honor or integrity. The Court of Appeals, or a com- 
position of the different tribunals, forming the court 
for the trial of impeachment. It is stipulated that 
these tribunals shall be considered as an experiment 
for the first five years; after which the powers shall 
determine whether to continue, modify, or abandon 
the system. 

The tribunals are essentially international mixed 
courts, and are the first regular establishment of the 
kind ever introduced into any country. The ex- 
periment has been watched with great interest 
throughout Europe, and their workings have already 
formed the subject of discussion in numerous inter- 
national gatherings, besides various European period- 
icals and journals. 

The competence of the tribunals is defined by the 
treaty as follows: 

1. All “contestations”’ in civil and commercial 
transactions between foreigners and natives, and be- 
tween foreigners of different nationalities. 

2. All “‘ contestations”’ arising out of title or interest 
in real estate between all persons, even of the same na- 
tionality. 

3. The Egyptian Government, the Administration 
of the DatYras (the various private estates of the 
Khédive and his family) in all * processes”? with for- 
eigners. 

4. The tribunals, without power to adjudicate upon 
the public domain, or prevent the execution of an ad- 
ministrative measure of the Government, may ad- 
judge, under the Civil Code, all prejudices, wrongs, or 
injuries, against an acquired or established right of a 
foreigner, caused by or arising out of any administra- 
tive act. 

5. The tribunals, subject to the usual restrictions of 
nationality, have general maritime and bankruptcy 
jurisdiction. 

The “Statut Personnell,” or laws of succession, 
marriage, divorce, religious privileges, guardianship of 
persons and of property, etc., are excepted from the 
competency of the tribunals, this administration re- 
maining in case of foreigners with their consuls, and 
in case of natives with the local Cadi. 

The penal competence is limited to offenses against 
the administration of justice; offenses against the 
judges, functionaries or employés; opposition to pro- 
cess, or any interference with the operations of the 
courts, in which instances the provisions of the Penal 
Code, transcribed almost literally from the French 
Code, are applicable. It has been found necessary to 
apply this penal quality frequently. 

The Pacha Governor of Cairo and the Prefect of Po- 
lice, another Pacha, were each condemned to pay a 
heavy penalty for having opposed, or rather ‘“im- 
peded’”’ an execution against the property of one of 
the members of the vice-royal family—an entirely 
new and unique demonstration of justice in this 
country. 

The composition of the criminal court is novel and 
worthy of consideration elsewhere. It combines the 
jury and magistrates into a tribunal in which both 
elements are merged, at the same time maintaining 
the best qualities of each. Three judges and four 
“assessors’’ or jurors (selected from the resident 
*notables"’) constitute the court. They hear the evi- 
dence and arguments, deliberate together and fix the 
sentence, which is determined by a majority, and pro- 
nounced at once by the presiding judge. 

It will be observed that the accused has the benefit 
of a “trial by his peers’’—the four assessors consti- 
tuting a majority of the court — and at the same time 
the deliberations of the jury room, under the guidance 
of experienced and disciplined judges, are relieved 





from many of the anomalies and perversions which 
sometimes characterize the present jury system of the 
United States and England. The laws in use are 
styled the “Code Egyptien,” and are founded upon 
the Code Napoleon, modified in many respects to adapt 
them to the local laws and customs. These Codes were 
submitted to and approved by the different powers, 
before being promulgated in this country. 

The law is sub-divided as follows: 

Code Civil 

Code of Commerce. 

Code of Commerce, Maritime. 

Code of Procedure, Civil and Commercial. 

Code Penal. 

Cede of Criminal Instruction (for the preliminary 
examination of criminals and the investigation of 
crimes). 

The Codes comprehend every department of affairs, 
defining clearly each profession or occupation, and 
prescribing rules for their government. 

The “Statut Personnel,’’ which is excluded from 
the competence of the mixed courts, will be interest- 
ing to examine hereafter. 

The Code of Procedure is very simple and is fol- 
lowed in practice in the most literal manner, the inter- 
pretations of French jurisprudence, which are adopted, 
are all in favor of a strict construction which has the 
merit of rendering its meaning certain, but is, accord- 
ing to the light of the American system, narrow and 
illiberal, and often works serious hardships and a de- 
nial rather than a giving of justice; especially in its 
restrictions in the department of parol evidence. It 
would seem that the system of evidence prevalent in 
Europe and followed here, was founded upon the 
theory that all business transactions should be in wri- 
ting, and that, if parol proof be allowed, it must come 
from other sources than those most likely to be cog- 
nizant of the facts. 

The question naturally arises: Why should the differ- 
ent powers interest themselves’to organize a system of 
judicature in Egypt, and what necessity existed in 
this country rather than any other for the contribu- 
tion of magistrates by the different nations to admin- 
ister the laws? 

The explanation is found in the exceptional and pe- 
culiar condition of society in this country, and the 
fact that the local laws, however wise and well adapted 
for the subject population, were not administered ina 
manner acceptable to the resident foreigner; and be- 
ing founded upon the ** Koran,’’ were not conformable 
to the social and business principles of that large ele- 
ment of the Egyptian population. It should be ob- 
served that, from the days of the Crusaders, parts of 
the present Ottoman Empire have been extensively 
colonized by Europeans. The condition of anarchy 
reigning for many centuries in Greece and Italy caused 
myriads of their inhabitants to seek a shelter in coun- 
tries bordering on the south and east of the Mediter- 
ranean; and the salubrious climate and productive 
soil of Egypt attracted most of these discontented 
spirits to her shores. In later years the construction 
of the Suez canal, and during the period of our civil 
war, the lucrative advantages of the cotton culture, 
brought many thousands of French and English, who, 
in various capacities, have becomo permanent resi- 
dents. In fact, Egypt was a sort of California or 
“Great West” for the adventurous and fortune-seek- 
ing elements of Southern Europe. The result is, that 
Egypt is filled with resident foreigners, who, unlike 
our emigrants, becoming citizens and subjects of the 
adopted country, bnt, on the contrary, having little 
desire to accept Ottoman naturalization ; and there be- 
ing no disposition on the part of the parent government 
to permit the expatriation of its subjects, this enormous 
accession to the Egyptian population, including many 
generations born upon its soil, has continued to main- 
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tain its original allegiance. In order to provide for 
the protection and control of this element there grew 
up a sort of foreign government and jurisdiction 
within these territories, by virtue of treaties and 
“capitulations,” consented by or extorted from the 
Ottoman rulers, until, for the past half century at 
least, in a country where the natives were most heavily 
oppressed by the reigning despotisms, the foreigner 
possessed far more extensive rights and privileges than 
they had enjoyed in their respective ‘‘ fatherlands.” 
In fact they enjoyed all the immunities and privileges 
accorded by their own national laws, and were at the 
same time exempted, or rather protected, from the 
ordinary obligations to the local government inci- 
dent in civilized countries to citizenship or even tem- 
porary domicile. 

Naturally, under this system, the diplomatic agents 
and consuls became each for his own colony a sort of 
petty potentate. AJl legal proceedings, both civil and 
penal, were vested in the consular bodies; and a sys- 
tem of consular courts was established which exercised 
an absolute sovereignty over its subjects, and often an 
arbitrary and oppressive authority over nations, and 
not unfrequently the government itself, in their pro- 
cesses with foreigners. A crime committed by a for- 
eigner, although against a native, was adjudged in the 
consular court; and all demands of a civil character 
by natives against a foreigner must address the same 
jurisdiction. All appeals from the decision in first 
instance, lay to the courts of appeals and cassation in 
the country of which the magistrate was a subject. 
For example: appeals from the French consular court 
must be brought to the Court of Appeals at Aix; of 
Italy, at Ancona; of Austria, at Triest; and of Eng- 
land, at London. Great hardship and frequent abuses 
and often a virtual denial of justice was the result. 
Its operations were extremely oppressive in matters of 
claims against the Egyptian government. These claims 
were numerous and of every variety of character. 
Nearly all the furnishers of the government as well as 
of the Khédive, in his enormous private estates, were 
Europeans, and consequently all contested demands 
became a matter of quasi diplomatic negotiation, and 
frequently the whole political power of a nation was 
brought to bear to enforce a real or fictitious demand 
of an influential foreigner. And on the other hand, 
if the claimant was weak and the demand of consid- 
erable importance, the ruler of Egypt was not incapa- 
ble of finding means to bring about a decision in his 
own interest without reference to the merits. Too 
frequently the “‘sword of justice’? was dextrously 
sheathed in a golden scabbard! 

It has happened that the family of a deceased con- 
tractor, having a claim for a large and liquidated bal- 
ance, actually died from starvation in awaiting a con- 
sular decision which the government found means to 
delay. And on the other hand, the Egyptian govern- 
ment has been mulct in enormous damages for ex- 
pectant but absolutely visionary profits in some failing 
private enterprise, which it had simply authorized to 
be carried on in the country ! 

The abuses, delays, conflicts and corruptions inci- 
dent to this system and the lack of any uniform code 
of laws by which the various and complicated affairs 
should be judged, led to a general desire for reform on 
the part of foreign litigants; and the government, in 
order to escape the force of the ‘“ capitulations,”’ 
readily consented to become *‘ justiciable ”’ to a regular 
system of ‘‘ organized justice.” 

The foreign governments, while recognizing the ne- 
cessity of a uniform system of procedure, were not 
willing to surrender to Egypt all the guarantees en- 
joyed in behalf of their subjects, and, consequently, 
nearly three years of negotiation and discussion were 
consumed, during which many obstacles were encoun- 
tered in adjusting and defining the limits of jurisdic- 





tion, the codes of laws, and the mode of designating 
the judges, when the treaty was concluded by which 
three international tribunals were established. 

The line of demarcation is purely that of cross-na- 
tionalities; and not, as might be supposed, the differ- 
ence of Mohamedan or Christian religious faith. 

All Ottoman subjects are imputed as natives, which 
includes the Copts (a very large body of Egyptian 
Christians),Syrian, Armenian, and many Greek Christ- 
ians, while Persians, Moroccans, Algierans and many 
British Indians, although fervent Moslems, are classed 
as foreigners. So it often happens that two followers 
of the Prophet are found submitting their differences 
to a tribunal in which a majority are Christians. It is 
agreeable to state that the decisions are accepted with 
as little murmuring as characterizes similar transac- 
tions in Europe or America; and to-day the natives, 
who were naturally suspicious and distrustful in the 
beginning, are generally assigning their litigious de- 
mands against other natives to some “ foreigner” in 
order to create a mixed action; and no native em- 
barks in any extensive enterprise for the Khédive or 
the government without a foreign partner or associate 
for the same motive. 

In practice the competence of the mixed tribu- 
nals is found to cover nearly all business transac- 
tions in this country, as most of the large capitalists, 
bankers and contractors are subjects or protégés of 
some foreign power. Even many native merchants 
and bankers have found it necessary, in order to secure 
protection against the exactions of the local authori- 
ties, to place themselves under some foreign adminis- 
tration, it being permitted to consuls by most of the 
European powers (but most happily prohibited by the 
United States) to accept protégés, in consideration of 
the payment of a stipulated annual fee, so that, in 
many proceedings, the sons of Abdallah Hassan and 
Mohamed el Ramidan, may figure as subjects of Eng- 
land or Italy. Most of the wealthy Jews find protec- 
tion under the Austrian flag. 

In bankruptcy cases, if there be one foreign creditor 
among a hundred of the same natiouality as the bank- 
rupt, it becomes a mixed proceeding and consequently 
of the competence of the mixed courts. 

The official languages are the Arab, French and 
Italian. 

There is, of course, a large corps of sworn interpre- 
ters attached to the tribunals, and when a language 
unfamiliar to the magistrates is employed, itis at once 
translated if in writing, or interpreted if oral, into 
French. 

Most of the papers in a case (‘ dossier’’) and the 
arguments (‘‘ plaidoirie’’) and brief (‘‘ conclusions ’”’) 
arein French. It frequently happens that a proceed- 
ing in bankruptcy will develop a dozen different lan- 
guages. Those in common use jin commercial trans- 
actions are the Arab, Turkish, Greek, French, Italian 
and Hebrew; the Jews love to keep their bouks and 
subscribe their obligations in their own sacred lan- 
guage. The English, German, Armenian, Persian, 
Spanish and Abyssinian are frequently found amongst 
the papers submitted. This confusion of tongues 
sometimes surpasses the learning of the most accom- 
plished interpreters, but these difficulties are usually 
solved by transmutation through other languages to 
the judicial. 

The discrepancies in dates and money employed in 
the Orient are vftentimes more perplexing than the 
languages. For instance, the 22d of February, 1879, 
Gregorian calendar, is but the 10th of the same month 
by the Julian calendar, used by the Greeks, Russians 
and Armenians. It is the 16th of Amchir, 1595, of the 
Coptic, and 1st Robiawre, 1296, of the Arabic or Mus- 
sulman calendar, while the Hebrews remind us of the 
creation by declaring this to be the 29th Chabat, 5639. 
The standard of values in this country is the piastre 
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tariff, valued at about five cents. As all the foregoing 
dates are found in the commercial paper and general 
business transactions, and as all the various obligations 
are made payable in as many different kinds of money 
as there are nationalities, one can appreciate the diffi- 
culties in computing interest, or striking a balance, in 
making up the amount of a judgment. 

The Code requires that all decisions shall be in writ- 
ing. with * motives,’ and either signed by all the 
judges hearing the argument or pronounced in open 
court in their presence. This rather unnecessary pro- 
vision causes a large amount of labor, but it was 
deemed advisable that the rather inquisitive and sus- 
picious public should be advised as to the motives and 
principles controlling all decisions. 

The first judgments pronounced against the govern- 
ment were exceedingly distasteful to the Khédive, and 
he raised the point with the powers that the courts 
were absorbing and overruling his sovereignty. But 
he was informed that he must submit, having con- 
sented to ‘‘sue and be sued” for at least five years. 
There was no remedy beyond the single appeal pre- 
scribed by the treaty. And now he submits as gra- 
ciously as possible and pays as best he can. 

—_—__>_____— 
A SHORT HISTORY OF THE NEW YORK 
CODES. 

O many years have elapsed since the institution of 
the Practice Commission and the Code Commis- 
sion in this State that many of our readers have prob- 
ably forgotten their history even if they remember 
that such Commissions once had an existence. Now 
that a part of the work of these Commissions—to wit, 
the Civil Code, the Penal Code and the Code of Civil 
Procedure—is before the Legislature with a strong 
probability of its adoption, it will be of interest to 
recall] the history of these Commissions. We take the 
following from the Introduction to the Civil Code, part 

of which we gave last week. 

The Constitution of the State of New York, as re- 
vised and adopted in 1846, has two provisions looking 
to a codification of the laws. One is the 17th section 
of the first article, in these words: 


“The Legislature, at its first session after the adop- 
tion of this Constitution, shall appoint three Commis- 
sioners whose duty it shall be to reduce into a written 
aud systematic Code, the whole body of the law of 
this State, or so much and such parts thereof as to the 
said Commissioners shall seem practicable and expe- 
dient; and the said Commissioners shall specify such 
alterations and amendments therein as they shall deem 
proper, and they shall at all times make reports of 
their proceedings to the Legislature when called upon 
to do so; and the Legislature shall pass laws regulat- 
ing the tenure of office, the filling of vacancies therein, 
and the compensation of said Commissioners, and shall 
also provide for the publication of the said Code, prior 
to its being presented to the Legislature for adoption.” 

The other is the 24th section of the 6th article: *‘ The 
Legislature, at its first session after the adoption of this 
Constitution, shall provide for the appointment of 
three Commissioners, whose duty it shall be to revise, 
reform, simplify and abridge the rules and practice, 
pleadings, forms and proceedings of the courts of re- 
cord of this State, and to report thereon to the Legisla- 
ture, subject to their adoption and modification from 
time to time.” 

Both Commissions were filled by an act passed on the 
8th of April, 1847; that under the first article by the 
appointment of Reuben H. Walworth, Alvah Wor- 
den, and John A. Collier, as ‘‘Commissioners of the 
Code,”’ to hold office for two years; and that under 
the 6th article, by the appointment of Arphaxed 
Loomis, Nicholas Hill, Jr., and David Graham, as 
‘Commissioners on Practice and Pleadings,’’ to hold 
office till the Ist of February, 1849. Changes, how- 
ever, were afterward made in both Commissions. 

In the Practice Commission, Mr. Hill having re- 


signed, David Dudley Field was, on the 29th of Sep- 
tember, 1847, appointed in his place. The Commission 
thus re-organized was, by an act passed on the 3lst of 
January, 1849, continued till April, and in April was 
further continued till the 3lst of December of that 
year. On that day it completed its labors, submitting 
to the Legislature as complete, two Codes, one of 
criminal, and the other of civil procedure, including 
the law of evidence. These Commissioners had pre- 
viously made four partial reports, the first, on the 29th 
of February, 1848, containing the Code of Civil Pro- 
cedure as subsequently enacted, and embracing the 
substance of the reforms proposed in the practice of 
the courts in civil cases; the second, on the 29th of 
January, 1849, containing additions and amendments 
to the Code as enacted; the third, on the 30th of Jan- 
uary, 1849, containing still further provisions; and the 
fourth, on the same day, containing the draft of a 
Code of Criminal Procedure. When the completed 
Codes of Civil and Criminal Procedure were submit- 
ted, the Commissioners reported, at the same time, a 
special act enumerating and repealing the various stat- 
utes covered by those reports. 

In the Code Commission, Mr. Walworth, having de- 
clined the appointment, Anthony L. Robertson was, 
on the 13th of May, 1847, named in his stead. In Jan- 
uary, 1848, Mr. Collier resigned, and Seth C. Hawley 
succeeded him. In April, 1849, a new act was passed, 
appointing Mr. Worden and Mr. Hawley, with John 
C. Spencer, Commissioners of the Code, till the 8th of 
April, 1851. Mr. Spencer declined to serve on this 
Commission, and the Commission itself was abolished 
by an act passed on the 10th of April, 1850. The Com- 
mission, however, was revived in 1857, by an act passed 
on the 6th of April of that year, by which Mr. Field, 
Mr. William Curtis Noyes, and Mr. Alexander W.Brad- 
ford were appointed Commissioners, to continue in 
office five years, and to prepare Codes of all the law 
not considered by the Practice Commission. In April, 
1862, the term of office of these Commissioners was 
extended to April, 1865. 4 

The works, in their completed forms, of both Com- 
missions, that is, of the Practice Commission, as it 
was re-organized in October, 1847, and of the Code 
Commission as it was re-organized in April, 1857, are 
now comprised in six volumes, containing the Code of 
Civil Procedure (including the Law of Evidence), 
the Book of Forms, the Code of Criminal Procedure, 
the Political Code, the Penal Code, and the Civil 
Code. 


_ 


MUNICIPAL CORPORATIONS—POWER OF 
TAXATION—MANDAMUS. 


SUPREME COURT OF THE UNITED STATES, OCTOBER 
TERM, 1878. 


UNITED STATES EX REL. RANGER V. NEW ORLEANS. 


When a municipal corporation is created, the power of taxa- 
tion is vested in it, as an essential attribute, for all the pur- 
poses of its existence, unless its exercise be in express 
terms prohibited. 

So where authority to borrow money or incur an obligation in 
order to execute a public work is conferred upon a munici- 
pal corporation, the power to levy a tax for its payment or 
the discharge of the obligation accompgnies it and this 
too without any special mention that such power is granted. 

Where a municipal corporation has power to levy a tax to pay 
its lawful obligations, it is its duty so to do, and if it neg- 
lects this duty, the court will compel its performance by 
mandamus. 


RROR to the Circuit Court of the United States 
for the District of Louisiana. 
Mr. Justice Fre~p delivered the opinion of the 
court. 
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This was an application for a writ of mandamus to 
compel the city of New Orleans to pay certain judg- 
ments. The petition of the relator, which was pre- 
sented in April, 1876, alleges that he had recovered 
three judgments in the Circuit Court of the United 
States against the city for an amount exceeding in the 

te $59,000; that they were recovered on bords 
and coupons of the city issued under the provisions of 
acts of the Legislature of Louisiana, passed on the 15th 
of March, 1854, and designated as Nos. 108 and 109; 
that executions had been issued upon the judgments 
and returned unsatisfied; and that there was no prop- 
erty belonging to the city subject to seizure thereon. 

It also alleges that in June, 1870, the city had sold 
eighty thousand shares of stock of the New Orleans, 
Jackson and Great Northern Railroad Company, which 
it held, for the sum of $320,000, and that by the act 
No. 109, of 1854, these shares were forever pledged for 
the payment of the bonds issued under its provisions; 
that the city should, therefore, be compelled to pay out 
of their proceeds so much of the judgments as appears 
on the face of the records to have been rendered upon 
the bonds; or, in case their payment cannot be en- 
forced in this way, that it should be compelled to levy 
and collect a tax for that purpose; and also a tax to 
pay so much of the judgments as was rendered upon 
bonds and coupons issued under the act No. 108, of 
1854; but that the mayor and administrators, who rep- 
resent and exercise the powers of the city, refuse to 
pay the judgments out of any funds in their posses- 
sion or under their control, or to levy a tax for their 
payment. The relator, therefore, prays the court to 
order them to show cause why a writ of mandamus 
should not be issued compelling them to apply the pro- 
ceeds and to levy a tax as mentioned. 

The order to show cause was accordingly issued; and 
the city authorities appeared and filed an answer to 
the petition, in which they admitted the reco very of a 
judgment by the relator—speaking of the three 
judgments as one—the issue of executions thereon 
and their return unsatisfied, the sale of the eighty 
thousand shares of the capital stock of the New Or- 
leans, Jackson and Great Northern Railroad Company 
for $320,000, and the receipt of the money by their pre- 
decessors; and set up as a defense to the prayer of the 
petition, that the judgment was recovered upon cer- 
tain bonds issued by the city to that company under 
the act of March 15, 1854, No. 109— making no men- 
tion of the act No. 108— that no tax for the payment 
of the principal of the bonds is directed to be levied 
by that act or any other act of the Legislature; that, 
as respects the interest on the bonds, provision is made 
for its payment out of the back taxes due to the city, 
and inserted in its budget for 1876; and that the pro- 
ceeds arising from the sale of the stock of the railroad 
company are notin the treasury of the city or under 
their control, having been used and expended by their 
predecessors. They, therefore, prayed that the peti- 
tion be dismissed. 

The relator demurred to this answer; the court 
overruled the demurrer and refused the writ; and 
from its judgment the case is brought to this court. 

The judge of the Circuit Court accompanied the 
judgment with an opinion giving the reasons of his 
decision which were substantially as stated in the an- 
swer; that the statute authorizing the issue of the 
bonds, upon which the judgments were recovered, 
made no provision for levying a tax to pay the prin- 
cipal, but intended that it should be paid out of the 
stock of the railroad company and its revenues; and 
that the proceeds from the sale of the stock had been 
already expended by the predecessors of the present 
city authorities. The court, adopting the view of the 
city authorities as to the construction of the statute, 
and the supposed intention of the Legislature, pro- 
ceeded on the principle that the power of taxation 





belongs exclusively to the legislative brauch of the 
government, and that the judiciary cannot directa 
tax to be levied when none is authorized by the Legis- 
lature; and that the issuing of a mandamus to apply 
the proceeds received from the sale of the stock would 
be afutile proceeding, they having been previously 
used for other purposes. A writ, said the court, could 
not issue commanding the performance of an admitted 
impossibility. 

The position that the power of taxation belongs ex- 
clusively tothe legislative branch of the government, 
no one will controvert. Under our system it is lodged 
nowhere else. But it is a power that may be delegated 
by the Legislature to municipal corporations, which 
are merely instrumentalities of the State for the better 
administration of the government in matters of local 
concern. When such a corporation is created, the 
power of taxation is vested in it as an essential attri- 
bute, for all the purposes of its existence, unless its 
exercise be in express terms prohibited. For the ac- 
complishment of those purposes, its authorities, how- 
ever limited the corporation, must have the power to 
raise money and control its expenditure. In acity, 
even of small extent, they have to provide for the pre- 
servation of peace, good order, and health, and the 
execution of such measures as conduce to the general 
good of its citizens, such as the opening and repairing 
of streets, the construction of sidewalks, sewers and 
drains, the introduction of water, and the establish- 
ment of afire and police department. In a city like 
New Orleans, situated on a navigable stream, or ona 
harbor of a lake or sea, their powers are usually en- 
larged, so as to embrace the building of wharves and 
docks or levees for the benefit of commerce, and they 
may extend also to the construction of roads leading 
to it, or the contributing of aid toward their con- 
struction. The number and variety of works which 
may be authorized, having a general regard to the wel- 
fare of the city or of its people, are mere matters of 
legislative discretion. All of them require for their 
execution considerable expenditures of money. Their 
authorization, without providing the means for such 
expenditures, would be an idle and futile proceeding. 
Their authorization, therefore, implies and carries with 
it the power to adopt the ordinary means employed by 
such bodies to raise funds for their execution, unless 
such funds are otherwise provided. And the ordinary 
means in such cases is taxation. A municipality with- 
out the power of taxation would be a body without 
life, incapable of acting, and serving no useful pur- 
pose. 

For the same reason, when authority to borrow 
money or incur an obligation in order to execute a 
public work is conferred upon a municipal corpora- 
tion, the power to levy a tax for its payment or the 
discharge of the obligation accompanies it; and this, 
too, without any special mention that such power is 
granted. This arises from the fact that such corpora- 
tions seldom possess —so seldom, indeed, as to be ex- 
ceptional—any means to discharge their pecuniary 
obligations except by taxation. “Itis, therefore, to 
be inferred,”’ as observed by this court in Loan Asso- 
ciation v. Topeka, ‘‘that when the Legislature of a 
State authorizes a county or city to contract a debt by 
bond, it intends to authorize it to levy such taxes as 
are necessary to pay the debt, unless there is in the act 
itself, or in some general statute, a limitation upon 
the power of taxation which repels such an inference.” 
20 Wallace, 660. 

The doctrine here stated is asserted by the Supreme 
Court of Pennsylvania in Commonwealth v. Commis- 
sioners of Allegheny County, 87 Penn. St. 277. That 
county was authorized by an act of the Legislature to 
subscribe to the capital stock of a railroad company and 
to issue its bondsin payment thereof. The interest on 
them being unpaid, a writ of mandamus was applied 
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for to compel the commissioners of the county to 
make provision to pay it. The return of the offi- 
cers set up, among other objections to the writ, 
that the act authorizing the subscription and 
issue of the bonds provided no means of payment, 
either of the principal or interest. To this defense 
the court said: ‘‘Theact of 1843 authorized subscrip- 
tions by certain counties to be madeas ‘fully as any 
individual could do,’ without prescribing more pre- 
cisely the terms. But by the 5th section of the act of 
April 18, 1843, counties subscribing are authorized to 
borrow money to pay for such subscriptions. We have 
decided that bonds or certificates of loan issued by a 
municipal corporation, is an ordinary and appropriate 
mode of borrowing money, and the act of 1853 ex- 
pressly authorized the issue of such securities. The 
subscriptions were accordingly made, and the bonds 
issued. Thus was a lawful debt incurred by the 
county, and as no other than the ordinary mode of 
extinguishing it, or of paying the interest thereon, was 
provided, it follows, of course, that the ordinary mode 
of raising the means must be resorted to, namely, to 
provide for it in the annual assessment of taxes for 
county purposes.”’ Again, in the same case, the court 
said: “Inthe next placeit is averred that there is no 
authority to levy a tax forthe payment of the interest 
by the county. We have already treated of this, and 
said that the authority to create the debt implies an 
obligation to pay it; and when no special mode of 
doing so is provided, it is also implied that it is to be 
done in the ordinary way,— by the levy and collection 
of taxes.” 

In numerous cases similar language is found in opin- 
ions of the State courts, not required, perhaps, to de- 
cide the point in judgment therein, but showing a re- 
cognition of the doctrine stated. Thus in Lowell v. 
Boston, the Supreme Court of Massachusetts, in speak- 
ing of bonds which the Legislature had authorized the 
city of Boston to issue, in orderto raise funds to be 
loaned to individuals toaid them in rebuilding that 
portion of the city which was burned in the great fire 
of November, 1872, said: ‘‘ The issue of bonds by the 
city, whatever provision may be made for their re- 
demption, involves the possible and not improbable 
consequence of a necessity to provide for their pay- 
ment by the city. The right to incur the obligation 
implies the right to raise money by taxation for pay- 
ment of the bonds; or, what is equivalent, the right 
to levy a taxfor the purposes for which the fund is to 
be raised by means of the bonds so authorized.”’ 111 
Mass. 460. To the same purport is the language of the 
Supreme Court of Wisconsin, in Hasbrouck v. Mil- 
waukee, 25 Wis. 122. And in the recent case of Parsons 
v. The City of Charleston, in the United States Circuit 
Court, the chief justice gave emphatic affirmation to 
the doctrine. Hughes, 282. Indeed, itis always to be 
assumed, in the absence of clear restrictive provisions, 
that when the Legislature grants to a city the power to 
create a debt, it intends that the city shall pay it, and 
that the payment shall not be left to its caprice or 
pleasure. When, therefore, a power to contract a 
debt is conferred, it must be held that a corresponding 
power of providing for its payment is also conferred. 
The latter is implied in the grant of the former, and 
such implication cannot be overcome except by ex- 
press words excluding it. 

In the present case, the indebtedness of the city of 
New Orleans is conclusively established by the judg- 
ments recovered. The validity of the bonds, upon 
which they were rendered, is not now open to ques- 
tion. Nor is the payment of the judgments restricted 
to any species of property or revenues,or subject to any 
conditions. The indebtedness is absolute. If there 
were any question originally as to a limitation of the 
means by which the bonds were to be paid, it is cut off 
from consideration now by the judgments. If a lim- 


itation existed, it should have been insisted upon 
when the suits on the bonds were pending, and con- 
tinued in the judgments. The fact that none is thus 
continued is conclusive on this application that none 
existed. 

If the question were an open one, our conclusion 
would be the same. The act of 1854 provided that the 
railroad company should issue to the city certificates 
of stock for an amount equal to the amount of bonds 
received; and that the stock should remain ‘forever 
pledged for the redemption of said bonds.” It is plain 
that this language was intended only to create a stat- 
utory pledge by way of collateral security for the 
payment of the bonds. It does not import that the 
holders of the bonds were to be thereby precluded 
from looking to the city, or that they were obliged to 
have recourse, in the first instance, to the pledge. 
The city, by the terms of the bonds, was primarily 
liable; and nothing in the language of the act in any 
respect affects this primary liability. The bondholder 
is not compelled to look to the security, but may pro- 
ceed directly against the city, without regard to it. 
Besides, as was justly observed by counsel, if we 
could seek the intention of the Legislature from other 
considerations than the words of the statute, it would 
be still plainer that no such constryction could be 
given to its language. The object of issuing the bonds 
for the stock was to aid the company in obtaining 
funds to build its road. If the stock had been avail- 
able the bonds would not have been needed; the stock 
would have been sold. But it was not available, and 
it is difficult to believe that the bonds would have 
been any more so, if their payment had been limited 
to the revenues and proceeds of the stock. The pro- 
posal of such a scheme for raising money would not 
have indicated much wisdom on the part of the Legis- 
lature; to have assented to it would have indicated 
less on the part of the bondholders. And even if the 
bondholders had been required to look for payment 
of the bonds only to the revenues and proceeds of the 
stock, it comes with bad grace from the city, not to 
say evinces an insensibility to its obligations, to allege 
exemption from liability after its authorities have 
sold the stock and diverted the proceeds to other 
uses, 

This construction is not affected, as contended by 
counsel, by the statutes of 1852 and 1853, restraining 
cities and towns from creating any indebtedness with- 
out providing at the same time for the payment of tho 
principal and interest. Those statutes were not lim- 
itations on the power of the Legislature to authorize 
the creation of debts by cities upon other conditions. 
It does not follow that because it was deemed expedi- 
ent, as a general rule, to prohibit cities and towns from 
incurring debts on their own motion, without making 
provision for their payment, that the Legislature might 
not authorize the incurring of a particular obligation 
without such provision. And it will be found, upon 
examination, that the act of 1854 prescribed the details 
of the ordinance which should be passed by the city in 
the execution of the authority conferred, and that the 
ordinance passed conformed to them. Butz v. Musca- 
tine, 8 Wall. 575; Amey v. Allegheny, 24 How. 364; 
Commonwealth v. Pittsburg, 34 Penn. St. 496; Common- 
wealth v. Commissioners, 40 id. 348; Commonwealth v. 
Perkins, 43 id. 400; Fosdick v. Perrysburg, 4 Ohio St. 
472. 

There is nothing, therefore, in the pesitions of coun- 
sel to impair the validity of the bonds upon which the 
judgments were recovered, if we were at liberty to 
consider them on this application. But, as already 
said, the judgments are conclusive upon this point. 
Owing the debt, the city has the power to levy a tax 
for its payment. By its charter, in force when the 
bonds were issued, it was invested, in express terms, 
‘‘with all the powers, rights, privileges, and immuni- 
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ties incident to a municipal corporation and necessary 
for the proper government of the same.” 

As already said, the power of taxation is a power 
incident to such a corporation, and may be exercised 
for all the purposes authorized by its charter or subse- 
quent legislation. Whatever the Legislature em- 
powers the corporation to do is presumably for its 
benefit, and may,in ‘‘the proper government of the 
same,”’ be done. Having the power to levy a tax for 
the payment of the judgments of the relator, it was 
the duty of the city, through its authorities, to exer- 
cise the power. The payment was not a matter rest- 
ing in its pleasure, but a duty which it owed to the 
creditor. Having neglected this duty, the case was 
one in which a mandamus should have been issued to 
enforce its performance. Knox Co. v. Aspinwall, 24 
How. 376; Von Hoffman v. Quincy, 4 Wall. 535; Ben- 
bow v. Iowa City, 7 id. 313; Supervisors v. Rogers, id. 
175; Supervisors v. Durant, 9 id. 415; County of Cass 
vy. Johnston, 95 U. 8. 360. 

The judgment of the court below must, therefore, 
be reversed, and the cause remanded with directions 
to issue the writ as prayed in the petition of the rela- 
tor; and it is so ordered. 

silane 
NATIONAL BANKS—COMPOSITIONS BY 
RECEIV ER—LIABILITY OF SHARE- 
HOLDER—STATUTE OF 
LIMITATION. 


IN THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE WESTERN DISTRICT OF PENNSYLVANIA, 
MARCH 21, 1879. 


Price, Receiver of the Venango National Bank, v. 
YATES. 


A court has no power, under section 5324, U. S. Rev. Stats., to 
order the receiver of a National bank to compound debts 
which are not ‘‘bad or doubtful;’’ and a composition 
under such an order of debts not “ bad or doubtful,” as 
the debt of a shareholder arising on his subscription to the 
stock, is ineffectual. 

Where the State and the Federal courts have concurrent juris- 
diction, a State statute of limitation may be pleaded as 
effectively in a Fedcral court as it could be in a State 
court; and in such cases the Federal courts will follow the 
decisions of the local State tribunals and will administer 
the same justice which the State courts would administer 
between the same parties. 

In an action by the receiver of a National bank to enforce the 
liability of a shareholder, it appeared that the date of the 
defendant's subscription to the stock was prior to May, 1866, 
when the receiver was appointed; that the Comptroller of 
the Currency decided on the 28th of June, 1876, that the en- 
forcement of this liability to its full extent was necessary and 
instructed the receiver accordingly, and that this action 
was thereupon brought. Held, that although such decision 
and order of the Comptroller were necessary preliminaries 
to a suit against the shareholder; yet, having been delayed 
without sufficient apparent reason for more than six years 
from the date of the subscription, the statute of limitation 
was a bar to the action—the State courts having decided 
that an act necessarily preliminary to the commencement 
of a suit upon a contract must be done within six years, 
unless sufficient reason for the delay is shown. 


CTION by the Receiver of a National bank against 
a shareholder to enforce his liability. 


McKENNAN, J. Two questions were reserved at the 
trial of the case, and a verdict was taken for the 
plaintiff subject to the opinion of the court upon 
these questions: 

1. The first question involves the effect of an order 
of the Court of Common Pleas of Venango county, 
Pennsylvania, for the composition of the claim now in 
suit. 

In 1867 suit was brought in that court by the receiver 
of the Venango National Bank against the present 





defendant to enforce his personal liability as a stock- 
holder in that bank, which is also the subject of the 
present suit. On the 23d of March, 1869, with the as- 
sent and concurrence of Judge Derrickson, then act- 
ing as the representative of the Comptroller of the 
Currency, and as the counsel of the receiver, the re- 
ceiver made a written application to the court for an 
order to adjust and settle the suit by the payment of 
twenty-five dollars by the defendant, whereupon an 
order was made by the court that “the receiver may 
settle and compound the said suit and the claim 
involved therein on the terms prayed for in the prop- 
osition.’’ The sum offered was afterward paid to the 
receiver. The order of the court was made in the ex- 
ercise of authority supposed to be given to it by the 
5234th section of the Revised Statutes, and without 
an order of the court, which it was competent to 
make, the composition could have no effect. By a 
separate classification in the act of Congress of the 
subject of the suit, as well as by the import of the 
terms of the act, the contested claim is excluded from 
the category of ‘‘bad or doubtful debts,” which alone 
the court is authorized to order the receiver to ‘sell 
or compound,”’ and hence the alleged composition 
was ineffectual for want of power in the court to direct 
or sanction it. 

2. Is this suit barred by delay in the institution of 
it? 

It is brought to enforce the personal liability of a 
shareholder in a National banking association. This 
liability is clearly contradicted. By his stock sub- 
scription the shareholder stipulates to pay an addi- 
tional sum equal to the par value of the shares sub- 
scribed for by him, to discharge the debts of the asso- 
ciation, when he is legally called upon todoso. The 
obligation to pay is assumed when the subscription is 
made, and proof of subscription is plenary evidence 
of the whole of the shareholder’s enjoyment, and of 
his consequent individual liability. This liability then 
accrues at the date of the subscription, but is not en- 
forceable until needed to meet the debts of the as- 
sociation, and the Comptroller has so decided and 
instructed the receiver. Hence it has been held, that 
this action of the Comptroller is an essential prelim- 
inary to a suit against a shareholder. Kennedy v. 
Gibson, 8 Wall. 498. A right of action upon the con- 
tract does pot therefore accrue until the Comptroller 
has acted; and by the terms of the General Currency 
Act, all suits by or against a receiver are alike cogniz- 
able by the State and Federal courts. Where there is 
this concurrence of jurisdiction a State statute of lim- 
itation may be pleaded as effectively in a Federal 
court as it could be in a State court; and in such case 
the Federal courts will follow the decisions of the local 
State tribunals, and will administer the same justice 
which the State courts would administer between the 
same parties. 

The Supreme Court of Pennsylvania has repeatedly 
recognized the general rule, that an act necessarily 
preliminary to the commencement of a suit upon a con- 
tract must be done within six years to avert the bar of 
the statute, unless sufficient reason for the delay is 
shown. In Laforge v. Jayne, 9 Barr, 410, it was ap- 
plied, the court saying, ‘‘ It was ruled in the case of 
Codman v. Rogers, 10 Pick. 112, that although an action 
will not lie in some cases without a previous demand, 
and that in such cases the statute did not run until 
demand, that nevertheless the demand ought to be 
made in a reasonable time, and when no cause for the 
delay is shown it ought to be made within the time 
limited by the statute for bringing the action.”” The 
same doctrine was re-affirmed and decisively applied 
in the Pittsburgh & Connellsville R. R. Co. v. Byers, 8 
Casey, 22, and in the Pittsburgh & Connellsville R. R, 
Co. v. Graham, 12 Casey, 79. 

The application of this principle in this case is pecu- 
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liarly appropriate. The date of the defendant’s sub- BANKRUPTCY — NOTICE OF INTENTION TO SUE As- 


scription, when his alleged indebtedness accrued does 
not appear, but it existed before the 5th day of May, 
1866, when the receiver was appointed. Nothing was 
done to authorize a legal demand upon the defendant 
to respond to his individual liability, until the 28th 
day of June, 1876, when the Comptroller decided that 
the enforcement of this liability to its full limit was 
necessary, and instructed the receiver accordingly. 
This suit was shortly afterward brought. Not only 
six but more than ten years from the date of the de- 
fendant’s enjoyment, was permitted to elapse before 
the essential conditions precedent to a legal call upon 
him to pay were performed. The delay seems to have 
been purely arbitrary—at least it is unexplained—and 
hence the strongest considerations of justice, and the 
obvious policy of the act of Congress demand that the 
defendant should not be vexed with litigation, touch- 
ing a claim which has about it such an odor of stale- 
ness. 

Let judgment be entered for the defendant, non ob- 
stante veredicto. 

—_———— 


NEW YORK COURT OF APPEALS ABSTRACT. 
ASSESSMENT—RULE OF, IN NEw YORK city.—By 
Laws of 1840, ch. 326, § 7, no real estate in New York 
city can be assessed at more than one-half of the value 
placed on it by the ward assessors. The ward assess- 
ors have been superseded by tax commissioners (Laws 
of 1859, ch. 302), who complete the assessments an- 
nually on the first of May. Assessments for improve- 
ments are made by a board of assessors (Laws of 1859, 
ch. 302, § 15, etc.), and revised and corrected by a board 
of revision within 30 days after presentment to them 
(Laws of 1861, ch. 308), and if not confirmed within 
that time, they are deemed confirmed. Tone v. 
Mayor, 70 N. Y. 157. Certain lots were valued under 
the law of 1859 by the tax commissioners, May 1, 1873, 
at $900, and May 1, 1874, at $1,000. Each lot was 
assessed in March, 1874, for street improvement at 
$752.25. This was reduced by the Special Term to 
$450, but this was raised to $500 by the General Term. 
Held, that the action of the Special Term, founded on 
the valuation of 1873, was correct, that being the last 
valuation preceding the assessment. The fact that 
after the assessments were certified to the board of 
revision, they were confirmed by it after the valuation 
of 1874 had been fixed, does not fix the latter valuation 
as the limit. The latter board cannot make assess- 
ments. It can only review them, confirming them if 
right, and sending them back to the board of assessors 
for correction if wrong. The assessment confirmed 
was that made in March, 1874, on the valuation of 1873. 
Judgment of General Term reversed and that of 
Special Term affirmed. Jn re Schell. Opinion by 
Earl, J. 
[Decided March 18, 1879.] 


ASSIGNMENT FOR BENEFIT OF CREDITORS— RIGHT 
TO PREFER UNDER.—A general assignment for the 
benefit of creditors may be made by an insolvent with 
preferences, and with the honest intent of defeating 
the priority of one creditor over others, and if there 
is no fraudulent intent, and his purpose is in good 
faith to devote his property to the payment of his 
debts, a creditor who is thus delayed, or defeated of a 
preference, cannot complain. Hendricks v. Robinson, 
2 Johns. Ch. 283; Nicholson v. Leavitt, 2Seld. 510. If 
free from fraud, an assignment will not be defeated 
because it incidentally and inevitably hinders and de- 
lays creditors. The question of intent is one of fact. 
Judgment affirmed. Hauselt v. Vilmar. Opinion 
by Earl, J. 

(Decided April 1, 1879.] 





SIGNEE IN—LIMITATION.—The defendant, having been 
duly appointed assignee in bankruptcy of L. Morgan 
& Son, in taking possession of their effects, found in 
their safe, and took possession of, certain certificates 
of stock, accompanied by assignments and powers of 
attorney in blank, signed by the plaintiff, and also cer- 
tain obligations of the plaintiff's husband. In an 
action by the plaintiff to recover the value of the stock, 
alleging it to be her property, held, that the taking of 
possession was in the capacity of assignee, it being in 
accordance with his official duty, and the property 
being apparently that of the bankrupts, and there 
being no evidence to the contrary. McNiel v. Tenth 
Nat. Bank, 46 N. Y. 325. Also held, that such action 
could only be maintained within two years from the 
time when the cause of action accrued (U.S. R.S., 
§ 5057), and upon twenty days’ notice to the defendant 
specifying the cause, to the end that he might have an 
opportunity of making amends (id., § 5056). The lan- 
guage of the former section, limiting its operation to 
suits touching property ‘‘ transferable to or vested in 
such assignee,’”’ does not apply simply to property 
rightfully so transferable or vested, but was intended 
to embrace cases of adverse claims to property found 
in possession of the bankrupt and lawfully passing 
into the custody of the assignee in good faith. Inre 
Conant, 5 Blatchf. 54, distinguished. Twenty days’ 
notice of a former suit, brought in the justices’ court 
for a portion of the property, and abandoned, did not 
constitute a compliance with the statute in this suit. 
Judgment affirmed, absolute for defendant. Esmond 
v. Apgar. Opinion by Rapallo, J. 

(Decided March 18, 1879.] 


INSURANCE — PROOFS OF LOSS.—A policy of fire in- 
surance was written by defendant upon property 
owned by Margaret Elliot Jack, for Peter Gleavy, the 
loss payable to the plaintiff, mortgagee. A fire occur- 
ring on the 8th of March, 1876, a notice of loss was 
served on defendant two days later, signed by Ellen 
KE. Gleavy, stating that the building insured by policy 
number ——, was destroyed by fire, etc., and accom- 
panied by a statement of different policies in various 
companies, among which was that of the defendant, 
with its number. The defendant did not return or 
object to the notice. It appeared on the trial that 
Ellen E. Gleavy was the mother and general guardian 
of Margaret Elliot Jack, who was an infant. Held, 
a valid notice. Proofs of loss had been prepared by 
an insurance agent for Mrs. Gleavy, who occupied the 
premises with her husband, and had been sworn to by 
her on the 18th of April, but they were not served 
until the 16th of May. The agent testified that the 
delay was caused by his desire to satisfy himself as a 
business man that the statement was correct, and he 
served them as soon as he became satisfied of that. 
The proofs were never returned nor objected to. Held, 
that the question whether the proofs were served 
within a reasonable time was one of fact. The fact 
that the affidavit was sworn to so long before the ser- 
vice, was proper for the jury to consider, but was not 
conclusive of improper delay. Judgment reversed and 
new trial granted. O'Brien v. Phenix Fire Ins. Co. 
of Hartford. Opinion by Miller, J. 

[Decided March 18, 1879.] 


INSURANCE — WARRANTY — EVIDENCE,—Where one 
takes poison, knowing that it will destroy his life, but 
acts under the control of an insane impulse caused by 
disease and derangement of intellect, depriving him 
of the capacity of governing his own conduct in ac- 
cordance with reason, such an act cannot be regarded 
as voluntary. Gay v. Ins. Co.,2 Big. 4; Van Zandt 
v. Ins. Co., 55 N. Y. 169. On an application for life 
insurance, in answer to the question whether any 
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member of the applicant’s family had died of or been 
afflicted with insanity, epilepsy, diseases of the heart, 
scrofula, or other hereditary disease, the applicant said 
no, but stated that his father had died of brain disease 
caused by a hurt. It appeared in evidence that the 
applicant’s father had been declared insane, by a pro- 
bate judge in Ohio, on an ex parte examination, and 
been committed to an insane asylum. Held, that 
whether this were competent or not, it was not con- 
clusive. It also appeared that the father had received 
an injury on the back of the head, which caused pain 
for many years before his death, at the age of 47; that 
his mental powers weakening, he was placed in an in- 
sane asylum for quiet and treatment, but was not 
there confined with the patients; it did not appear 
that he had delusions or acted irrationally, but he 
read newspapers and kept posted on current events; 
he was conscious till his death; the disease was always 
pronounced softening of the brain, until a post mortem 
examination disclosed that it was hardening of the 
brain, a disease of equivalent effect. Held, that if this 
evidence raised any question it was une of fact. The 
company might have inquired more particularly after 
eliciting the negative answer with its explanation, and 
could not have been misled. Judgment affirmed and 
judgment absolute for plaintiff. Newton v. Mutual 
Benefit Life Ins. Co. Opinion by Rapallo, J. 

{Decided March 18, 1879.] 


JUDGMENT —- MODIFICATION OF— ACCOUNTING UN- 
pER.—Action to foreclose a mortgage for $15,000, ex- 
ecuted by defendant to plaintiff. The mortgage was 
executed in pursuance of a judgment in an action be- 
tween the parties thereto, on the 2d of December, 
1867, to equalize their respective accounts with a cer- 
tain estate, the judgment being founded on an agree- 
ment made pending the suit, that the plaintiff should 
receive $79,000, and being entered by consent of the 
respective attorneys to the amount of $36,535.03 only, 
and the mortgage reciting that it was in part payment 
of the latter sum so adjudged. Subsequently the 
plaintiff brought an action to have that agreement 
and judgment vacated for fraud and for an account- 
ing, which resulted in 1872 in a judgment setting aside 
the former judgment as to her, but confirming the 
agreement and ordering an accounting. The last 
judgment was set up as a defense to the present ac- 
tion, and a cancellation of the bond and mortgage, or 
a reference of the matter, the bond and mortgage to 
await the result, was prayed. Held, that this action 
must be stayed until the accounting provided by the 
judgment of 1872 shall be completed. That judgment 
did not determine that the bond and mortgage were 
valid, or should stand as security. The effect of that 
judgment was not simply to abrogate such provisions as 
were adverse to the plaintiff's rights, and the confirma- 
tion of the agreement did not establish the validity 
of the mortgage, but as the mortgage purports to be 
the result of an accounting, and the judgment of 1872 
declares that the account was not adjusted and orders 
a new one, the validity of the mortgage will depend on 
the result of the new accounting. The judgment of 
1872 was intended only to enable the plaintiff to have 
anew accounting in spite of the recital in the first 
judgment that one had already taken place. Judg- 
ment affirmed. King v. Duryea. Opinion by Dan- 
forth, J. 

[Decided April 1, 1879.) 


PRINCIPAL AND AGENT-—- PUBLIC OFFICER — AU- 
THORITY TO INDORSE — RATIFICATION — ESTOPPEL.— 
Action for conversion of ten drafts payable to the 
State treasurer, and delivered to his office by various 
county treasurers, for the payment of taxes. Recoy- 
ery on only eight, and appeal by both parties. The 


eight drafts in question were indorsed by Phelps, a 





clerk in the treasury department, called cashier, whose 
duty it was to keep the county treasurers’ ledger, the 
cash-book, and the bank pass-book, to make the bank 
deposits and petty cash disbursements, and to enter 
the checks and drafts received in the office in the 
proper books. The indorsements were made without 
the treasurer’s knowledge. Phelps had no express au- 
thority to indorse in the treasurer’s name, and al- 
though he had done so on various occasions, yet he 
had been forbidden to do so generally, and in every 
instance that came to the treasurer’s knowledge. Held, 
(1) the plaintiffs had such title to the eight drafts orig- 
inally, as would enable them to maintain an action for 
their recovery from any person wrongfully in posses- 
siou of them. People vy. Phelps, 72 N. ¥.; People v. 
McDonald, 43 id. 61; Connah v. Hale, 23 Wend. 462. 
(2) The treasurer might lawfully have delegated au- 
thority to indorse the drafts. 1R. 8S. (6th ed.) 535, 536. 
His indorsemeut involves no judgment or discretion. 
The drafts were not official documents requiring his 
personal signature. Commercial Bank vy. Norton, 1 
Hill, 501; Newton v. Bronson, 13 N. Y. 587, distin- 
guished. (3) One cannot get authority to act for an- 
other by assuming to act in spite of a prohibition, and 
so the treasurer having forbidden Phelps’ indorsing, 
was not bound to follow him up and see that he did 
not disobey. (4) The fact that Phelps did subsequently 
indorse two particular drafts in the treasurer’s name 
will not show a general authority in spite of the 
proved prohibition. (5) Phelps having indorsed a third 
draft in the treasurer’s name, and his power being 
doubted, the treasurer, on presentation of the draft 
to him, having himself indorsed it under Phelps’ in- 
dorsement, this was not a ratification of Phelps’ in- 
dorsement. (6) Phelps had not implied authority 
from his position and under the circumstances proved. 
(7) The plaintiffs are not estopped from denying Phelps’ 
authority, it appearing that the defendant had no 
knowledge of the other indorsements, etec., but acted 
simply upon seeing the indorsements in question. It 
was not induced to act by the admissions, appearances 
or conduct of the treasurer. Dezelt v. Odell, 3 Hill, 
215. (8) Estoppel cannot be predicated on the fact 
that other drafts, previously indorsed in like manner 
to Albany banks, came through or went to some of the 
banks on which the present drafts were drawn, it not 
appearing that the fact was known to the treasurer or 
the defendant. Reynolds v. Lounsbury, 6 Hill, 534; 
Strong v. Strickland, 32 Barb. 284; Pickard v. Sears, 
6 Ad. & E. 475; Freeman v. Cook, 2 Ex. 654; Carn- 
cross v. Lonnier, 3 Macq. H. of L. Cas. 829; Morris v. 
Bethell, L. R.,5 C. P. 47. (9) Phelps had not apparent 
authority to make the indorsements. Apparent au- 
thority operates only by way of estoppel, and cannot 
take place of real authority except where the person 
injured acted upon the appearances. (10) The fact 
that ordinary care on the part of the treasurer would 
have discovered and prevented the indorsements will 
not avail the defendant. One cannot be deprived of 
his property by an unauthorized transfer simply be- 
cause he did not exercise ordinary care to prevent such 
transfer. Estoppel by negligence only arises where 
one negligently permits the assumption of apparent 
authority by another, upon which appearance a third 
acts (The N. Y. & N. H. R. R. Co. v. Schuyler, 34 N. 
Y. 30); or where after discovery he unreasonably neg- 
lects to notify the third party. Canal Bank vy. Bank 
of Albany, 1 Hill, 287. (11) The defendant is not pro- 
tected by the fact that it acted in good faith as agent in 
the course of a public employment, it not being bound 
to take the drafts. It is not like a common carrier. 
Hoffman v. Caron, 22 Wend. 285; Thorp v. Burling, 11 
Johns. 285; Greenway v. Fisher, 1 Car. & P. 190; Lee 
v. Robinson, 25 L. J. (C. P.) 249. Citing Talbot v. The 
Am. Ex. Bank, 1 Hill, 295; Grover v. The Am. Ex. 
Bank, 17 N. Y. 205; Boyce v. Brockway, 31 id. 490; 
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White v. Sweeney, 4 Daly, 223; White v. Mechanics’ 
Bank, id. 225. (12) Nor are the damages to be miti- 
gated by the fact that the drafts after payment came 
to the possession of the treasurer, it appearing that he 
procured them simply to aid in ascertaining the 
amount of Phelps’ defalcation, and had not used them 
against any of the parties thereto. One whose prop- 
erty has been wrongfully converted is not bound to 
take it back, but may abandon it and sue for its value. 
To operate as mitigation of damages the owner must 
have accepted it and resumed his dominion as owner. 
Hanmer v. Wilsey, 17 Wend. 91; Otis v. Jones, 21 id. 
394. As to the other two drafts, it appeared that they 
were indorsed in blank by the authorized deputy 
treasurer and handed to Phelps for deposit, but Phelps 
filled up the blank with the name of the cashier of 
a firm of private bankers in New York, from whom 
defendant got them. Held, that the defendant ac- 
quired good title as bona fide purchasers. This is not 
changed by the argument that the drafts are money, 
which the treasurer is bound to deposit in certain 
banks, and that defendant was bound to take notice 
thereof on finding the drafts in other hands. The 
drafts were not money, and the treasurer could send 
them for collection through any channel. Judgment 
affirmed. People v. Bank of North America. Opinion 
by Earl, J. 

[Decided Jan. 21, 1879.] 
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UNITED STATES SUPREME COURT 
ABSTRACT. 


OCTOBER TERM, 1878. 


MUNICIPAL BONDS— MANDAMUS TO COMPEL PAY- 
MENT—WHEN COURT CANNOT GRANT.— Although, 
when the Legislature of a State authorizes a city or 
county to issue bonds, authority will, in the absence of 
some express |.mitation in the act orin the general law, 
be inferred to levy taxes necessary to pay such bonds, 
yet, where such limitation exists when the bonds were 
issued, the purchasers thereof take them subject to such 
limitation. Every purchaser of a municipal bond is 
chargeable with votice of the statute under which the 
bond wasissued Ifthe statute gives no power to make 
the bond, the municipality is not bound. So, too, if the 
municipality has no power, either by express grant or 
by implication, to raise money by taxation to pay the 
bond, the holder cannot require the municipal au- 
thorities to levy a tax for that purpose. Thus where 
certain counties in Missouri were prohibited from 
imposing a tax for general purposes beyond one- 
half of one per cent, and the statute authorizing the 
bonds in question contained a provision fora tax of 
one-twentieth of one per cent, held, that the holder of 
the bonds was not entitled to a mandamus to compel 
the county to levy a tax beyond that amount. “If 
there had been nothing in the act to the contrary it 
might, perhaps, have been fairly inferred that it was 
the intention of the Legislature to grant full power to 
tax for the payment of the extraordinary debt author- 
ized to an amount sufficient to meet both principal 
and interest at maturity. This implication is, how- 
ever, repelled by the special provision for the tax of 
one-twentieth of one per cent, and the case is thus 
brought directly within the maxim expressio wnius est 
exclusio alterius.’”? ‘We have no power by mandamus 
to compel a municipal corporation to levy a tax which 
the law does not authorize We cannot create new 
rights or confer new powers. Allwecan do is to bring 
existing powers into operation. In this case it appears 
that the special tax of one-twentieth of one per cent 
has been regularly levied, collected and applied, and 
no complaint is made as to the levy of the one-half of 
one per cent for general purposes. What is wanted is 
the levy beyond these amounts, and that, we think, 











under existing laws, we have no power to order.”” In 
error to the Circuit Court of the United States for the 
Western District of Missouri. Judgment affirmed. 
United States ex rel. Huidekoper v. County of Macon. 
Opinion by Waite, C. J. 


MUNICIPAL CORPORATION — NOT RESPONSIBLE FOR 
CONSEQUENTIAL DAMAGES CAUSED BY STREET IM- 
PROVEMENTS — OBSTRUCTING ACCESS TO NAVIGABLE 
WATERS.— Where a municipal corporation is author- 
ized by law to make or improve a street it is not re- 
sponsible for consequential damages to an adjoining 
lot owner, provided it acts within its jurisdiction and 
with care and skill. This was an action for damage 
by an abutting owner for damages occasioned in con- 
sequence of the construction by the defendant of a 
tunnel or passage way along the line of a street and 
under the Chicago river. Plaintiff's premises abutted 
on both the street and the river, and the dam- 
age consisted of his being deprived of access 
to his premises both from the street and the 
river during the progress of the work. It was not 
claimed that the work was carelessly or uuskillfully 
done or that the obstructions were unnecessarily pro- 
tracted. The city was authorized by statute to con- 
struct the tunnel. Held, that the city was not 
liable for such consequential damages, and that it was 
immaterial whether the fee was in the State, the city 
or the adjoining lot-owners. ‘It is undeniable that 
in making the improvement of which the plaintiffs 
complain the city was the agent of the State, and per- 
forming a public duty imposed upon it by the Legis- 
lature, and that persons appointed or authorized by 
law to make or improve a highway are not answerable 
for consequential damages, if they act within their 
jurisdiction and with care and skill, is a doctrine al- 
most universally accepted alike in England and in this 
country. It was asserted unqualifiedly in British 
Plate-glass Manufacturers v. Meredith, 4 Durn & East, 
794; in Sutton v. Clarke, 6 Taunton, 29, and in Boulton 
v. Crowther, 2 Barn. & Cres. 703. It was asserted in 
Green v. The Borough of Reading, 9 Watts, 384; 
O’Connor vy. Pittsburg, 18 Penn. St. 187; in Callendar 
v. Marsh, 1 Pick. 418, as well as by the courts of numer- 
ous other States. It was asserted in Smith v. The 
Corporation of Washington, 20 How. 135, in this court, 
and it has been held by the Supreme Court of Illinois. 
The decisions in Ohio, so far as we know, are the soli- 
tary exceptions. The doctrine, however, it may at 
times appear to be at variance with natural justice, 
rests upon the soundest legal reason. The State holds 
its highways in trust for the public. Improvements 
made by its direction or by its authority are its acts, 
and the ultimate responsibility of course should rest 
uponit. But it isthe prerogative of the State to be 
exempt from coercion by suit, except by its own con- 
sent. This prerogative would amount to nothing if it 
does not protect the agents for improving highways 
which the State is compelled toemploy. Theremedy, 
therefore, for a consequential injury resulting from 
the State's action through its agents, if there be any, 
must be that, and that only, which the Legislature 
shall give. It does not exist at common law. The 
decisions to which we have referred were made in view 
of Magna Charta and the restriction to be found in 
the Constitution of every State that private property 
shall not be taken for public use withoat just compen- 
sation being made. But acts done in the proper exer- 
cise of governmental powers, and not directly en- 
croaching upon private property, though their conse- 
quences may impair its use, are universally held not to 
be a taking within the meaning of the constitutional 
provision. They do not entitle the owner of such 
property to compensation from the State or its agents, 
or give him any right of action. Thisis supported by 
an immense weight of authority. Those who are 
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curious to see the decisions will find them collected in 
Cooley on Constitutional Limitations, page 542 and 
notes. The extremest qualification of the doctrine is 
to be found, perhaps, in Pumpelly v. The Green Bay 
Co., 13 Wall. 180, and in Eaton v. Boston, etc., R.R., 51 N. 
H. 504. In those cases it was held that permanent 
flooding of private property may be regarded as a 
‘taking.’ In those cases there was a physical inva- 
sion of the real estate of the private owner, and a 
practical ouster of his possession. Butin the present 
case there was no such invasion. Noentry was made 
upon the plaintiffs’ lot. All that was done was to 
render fora time its use more inconvenient.’? The ob- 
struction of access by reason of the coffer dam in the 
river is governed by the same rule. The river is a 
highway—State as well as national—and was not out- 
side of State jurisdiction so long as Congress did not 
interfere An abridgement of the rights of those 
who have been accustomed to use it unless it came in 
conflict with the Constitution or laws of the United 
States was an affair between the State government 
and its citizens, of which this court can take no cog- 
nizance. Wilson v. Black Creek Marsh Co., 2 Pet. 
250. The coffer dam was necessary to the construc- 
tion of the tunnel, and it was maintained only so long 
as was necessary. The defendants were, therefore, not 
liable. In error to the Circuit Court of the United 
States for the Northern District of Illinois. Northern 
Transportation Co. v. Chicago. Opinion by Strong, J. 


PARTNERSHIP — RIGHTS OF CREDITORS IN PROP- 
ERTY RIGHT TO APPLICATION OF PROPERTY TO PAY 
FIRM DEBTS.—Partnership creditors have a standing 
in equity to enforce the application of partnership 
property to the payment of partnership debts only so 
long as the property remains in the firm; after it has 
been conveyed in good faith and for a good consider- 
ation to one of the partners or to third persons, the 
creditors have no such right. Ex parte Ruffin, 6 Vesey, 
119; Kimball v. Thompson, 13 Metc. 283; Allen v. 
Centre Valley Company, 21 Conn. 130; Ladd v. Gris- 
wold, 4 Gilm. 25; Smith v. Edwards, 7 Humph. 106; 
Robb v. Mudge, 14 Gray, 534; Baker’s Appeal, 21 
Penn. St. 76. Individual partners have the right as 
between themselves to have firm property applied to 
the payment of firm debts, and this right inures to the 
benefit of the firm creditors, but exists and can be en- 
forced only when it exists in and could be enforced by 
the individual partner. Itis practically a subrogation 
to the equity of the individual partuer to be made ef- 
fective only through him. Hence, if he is not in a 
condition to enforce it, the creditors of the firm can- 
not be. Rice v. Barnard, 20 Vt. 479; Appeal of the 
York County Bank, 32 Penn. St. 401. But so long 
as the equity of the partner remains in jhim, so long 
as he retains an interest in the firm assets asa partner, 
a court of equity will allow the creditors of the firm 
to avail themselves of his equity and enforce through 
it the application of these assets primarily to the pay- 
ment of the debts due them whenever the property 
comes under its administration. It is, however, in- 
dispensable to such relief when the creditors are simple 
contract creditors that the partnership property 
should be within the control of the court and in course 
of administration brought there by the bankruptcy of 
the firm, or by an assignment, or by the creation of a 
trust in some mode. Appeal from the U. 8S. Cir. Ct. 
for the District of Louisiana. Case, Receiver, v. 
Beauregard. Opinion by Strong, J. 


REMOVAL OF CAUSE BY ONE OF SEVERAL CO-DE- 
FENDANTS— ACT OF 1866.— An action was begun 
against Yulee and others in the Supreme Court of 
New York to have the property of a railroad applied 
to the payment of a judgment. It appeared in the 


complaint that Yulee was liable as indorser on part of 





the notes on which the judgment was rendered and 
this was not denied in his answer, but no judgment 
was specifically asked against him on that account. 
On the trial of the cause the complaint was dismissed 
as to allthe defendants. This judgment was affirmed 
by the General Term, but in the Court of Appeals, 
although affirmed as to the others, it was reversed as 
to Yulee, and the cause remanded for a new trial as to 
him on account of his liability as indorser. 50 N. Y. 
369. After the mandate came down from the Court of 
Appeals, Yulee filed his petition accompanied by the 
requisite bond, in the trial court for the removal of the 
cause into the United States Circuit Court under the 
act of July 27, 1866 (14 Stats. at Large, 306), setting 
forth the citizenship of the plaintiff in New Yorkand 
of Yulee in Florida. The petition was accompanied by 
an affidavit of one of the other defendants that the 
affiant and one of the other co-defendants were cit- 
izens of New York. At the trial, after the jury was 
sworn, Yulee’s counsel called the attention of the 
court to the proceedings for removal and moved to 
dismiss the complaint for want of jurisdiction. The 
motion was overruled and the trial proceeded. The 
Court of Appeals affirmed the judgment refusing the 
dismissal on the ground that the suit was not remov- 
able, because when the petition was filed Yulee was 
the only defendant. 64 N. Y. 449. Held, error. 
‘When the Court of Appeals decided that there could 
be no relief in the action, except so far as it related to 
the liability of Yulee as indorser of the notes, the 
other parts of the case were disposed of, and that 
which related to Yulee alone left for final determina- 
tion. This action of the Court of Appeals separated 
the controversy in which Yulee was alone concerned 
as defendant from the rest of the case, and put him for 
the first time in a condition to invoke the aid of the 
act of 1866. It is true he was then the sole remaining 
defendant, but it was in a suit which had been com- 
menced against him and others, and which was still 
pending as undisposed of asto him. Under these cir- 
cumstances we are clearly of the opinion that the case 
was removable, notwithstanding the final judgment in 
favor of all the other defendants in respect to all the 
other matters in controversy.’’ In error to the Court 
of Appeals of New York. Yulee, plaintiff in error, v. 
Vose. Opinion by Waite, C. J. 

——WHEN REMOVAL MAY BE HAD —AFTER JURY IS 
SWORN.—The act of 1866, which gives a non-resident 
defendant the right of removal at any time before trial, 
when the necessary citizenship of his co-defendants 
is found to exist and the separation of his interest in 
the controversy can be made. In the above case the 
petition and bond for remeval were filed before the 
day of trial, and at the trial after the jury was called 
and sworn the defendant asked to have the case dis- 
missed for want of jurisdiction, because of the pro- 
ceedings for removal. Held, that the application was 
made in time. The trial had not commenced. ‘The 
evident purpose of the act of 1866 was to relieve a per- 
son sued with others in the court of a State of which 
he was not a citizen by one who was a cit- 
izen, from the disabilities of his co-defendants 
in respect to the removal of the litigation to the 
courts of the United States, if he could separate 
the controversy, so far as it concerned him, from the 
others, without prejudice to his adversary. In view 
of the fact that sometimes in the progress of a cause, 
circumstances developed themselves which made such 
a transfer desirable, when at first it did not appear 
to be so, the right of removal in this class of cases was 
kept open until the trial or final hearing, instead of 
being closed after an entry of appearance, as was the 
rule under the act of 1789.’’ ‘‘in Pechner’s case, 95 
U. S. 183, we held that the act of 1789 clearly had ref- 
erence to the citizenship of the parties when the suit 
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was begun, because the party entitled to the removal 
was required to make his election when he entered his 
appearance. But here a party otherwise entitled toa 
removal is embarrassed by the presence of those whom 
he cannot control. In view of this the time of making 
his election is extended until he is brought to trial, 
and it is not at all in conflict with Pechner’s case to 
say that he may avail himself of his release from the 
operation of the disabilities growing out of his join- 
der in the action with other defendants, whenever 
that release occurs, if before trial or final hearing as 
to him.”” Judgment of Court of Appeals of New 
York reversed. Ib. 
——_—___—__—_—_— 


NEW YORK SUPERIOR COURT ABSTRACT. 


(Opinions filed March 3, 1879.) 


EVIDENCE — UNDER ANSWER OF GENERAL DENIAL.— 
This action was brought to recover moneys loaned to 
defendant’s intestate. The defense was a general de- 
nial. It was proven by the evidence of two uncontra- 
dicted witnesses that the intestate admitted his indebt- 
edness to the plaintiff and made a payment on account 
of it. The defendant offered to prove that the intes- 
tate applied the moneys realized on the check to the 
use of a company of which he was president. The 
court refused to allow this evidence under the plead- 
ings and directed a verdict for the plaintiff. Held, 
that the evidence was properly excluded and that the 
judgment must be affirmed. Koehler v. Adler. Opinion 
by Spier, J. Van Vorst, J., concurred. 


FIRE INSURANCE—VACANT AND UNOCCUPIED, MEAN- 
ING OF, IN POLICY.—Action upon a fire insurance 
policy which contained the following clause which the 
defendauts claimed under the circumstances annulled 
the policy: ‘‘ If the premises shall become vacant and 
unoccupied except as herein specially provided for, or 
hereafter agreed to by this corporation in writing upon 
this policy, from thenceforth this policy shall be void 
and of no force or effect.’’ The house was used as a sum- 
mer residence of the plaintiff and his family. In the au- 
tumn the property was left in charge of plaintiff's 
farmer, who, with his family, resided in a frame 
dwelling, also covered by the policy, and who were 
permitted to live in the main dwelling-house if they 
had not sufficient room in their own. The plain- 
tiff left the house furnished. The farmer regularly 
went into the dwelling-house, opened, aired and se- 
cured it, and used, watched and guarded it and the 
other buildings and property, and it was in sight 
from his own dwelling. The plaintiff intended to re- 
turn to the house as his summer residence. Upon the 
trial a verdict was directed for the plaintiff. Held, 
that two separate facts—vacancy and absence of occu- 
pancy—must occur, and that, too, jointly, so as to be 
in existence at the same time, and that they did not 
exist, and the judgment was affirmed. Herrman v. 
The Merchants’ Ins. Co. Opinion by Curtis, C. J. 
Sedgwick and Freedman, JJ., concurred. 


NEGLIGENCE—SPECIAL DAMAGE, WHEN RECOVERA- 
BLE.—This action was to recover certain commissions 
which the plaintiff claimed he would have earned had 
the charters of vessels been concluded which were lost 
from the defendant’s failure to deliver in due time a 
telegragh message as follows: ‘‘Can close Volkiria 
and Athere twenty-two, twenty net, Montreal. Ans. 
immediately.’”’ At the same time plaintiff paid de- 
fendant the charges for transmission, $2.05. The mes- 
sage was not delivered for ten days, and it was then of 
nouse. Had it been delivered in the usual and or- 
dinary course the charters would have been concluded 
and the commissions earned, for which a verdict was 
directed, and the exceptions to be heard in the first 
instance at General Term. Held, that the message did 





not on its face call for any special care: that there 
was no notice or information of any fact given to the 
defendant or contained in the message that special 
damage could result from any neglect; that the claim 
is for a special and contingent loss, and not for such a 
loss as was the natural and necessary consequences of 
the defendant’s neglect, or such as from the surround- 
ing circumstances could even be inferred by the de- 
fendant; that in the assessment of damages such spe- 
cial damages cannot be taken into consideration; that 
the damages must be limited to those resulting from 
the ordinary and obvious purpose of the contract 
(citing Baldwin v. U. S. Tel. Co., 45 N. Y. 744); that 
there must be a new trial unless the plaintiff reduce 
his verdict to $2.05, the sum paid for the transmission 
of the message and the interest thereon from the time 
it was paid. McColl v. Western Union Tel. Co. Opin- 
ion by Curtis, C. J. Sedgwick and Freedman, JJ., con- 
curred. 


NEW TRIAL — MOTION FOR, WHEN TO BE MADE.—At 
the trial upon the close of the plaintiff's evidence 
the court dismissed the complaint. The court there- 
upon adjourned for the term. Afterward plaintiffs 
attorney obtained from another judge sitting at 
Chambers an order to show cause why a new trial 
should not be granted upon the minutes of the judge 
who had presided at the trial. The motion was 
heard by the judge last referred to and denied. 
The plaintiff appealed from the judgment and also 
from the order denying the motion for a new trial. 
Held, that on the evidence the judgment should be re- 
versed, with costs to abide event. But the order deny- 
ing plaintiff's motion upon the judge’s minutes for a 
new trial must be affirmed, with costs, because the 
motion was not made during the term at which the trial 
took place. Ennis v. Broderick et al. Opinion by Freed- 
man, J. Curtis, C. J., concurred. 


NEGLIGENCE’ OF EMPLOYEES—LIABILITY FOR.— 
The action was for damages sustained by plaintiff 
while in the defendants’ emplof¥ and caused by their 
negligence. The plaintiff was in the employ of de- 
fendants and was engaged in the county court-house 
in New York in removing the iron columns from the 
interior sides of the rotunda. The defendants were 
the contractors with the city for the alterations then 
in progress. At the time of the accident the plaintiff 
and two others, servants of the defendants, were at 
work on the balcony running round the rotunda, on 
the floor removing a scaffolding. One Jacob Webber 
had been assigned by defendants to employ the ser- 
vants to do this duty and at the same time engaged 
them in removing a derrick over the heads of the 
plaintiff and his fellows on the balcony. While be- 
ing moved the derrick fell forward into the rotunda 
and the plaintiff was entangled in its rigging and had 
his arms broken and his head injured. A verdict was 
given for the plaintiff and defendants appealed. Held, 
that the defendants were responsible for Webber’s 
negligence in the same manner and to the same ex- 
tent as if his negligence had been their own, and they 
are responsible for his failure to provide a sufficient 
force safely to perform the work. Nor does the rule 
apply that the master is not liable to a servant for in- 
juries resulting solely through the negligence of a fel- 
low-servant. Heiner v. Henvelman et ab. Opinion by 
Spier, J. Van Vorst, J., concurred. — 


PARTNERSHIP PAPER — LIABILITY OF FIRM ON ONE 
MEMBER’S INDORSEMENT.—The action was brought 
upon a note for $4,000, made by the firm of Charles F. 
Parker & Co., payable to their own order and indorsed 
by them, also indorsed by Alex. Law, and beneath his 
indorsement with the name of “ John Savery’s Sons”’ 
(defendant's firm), which note had been discounted by 
the plaintiff. All the defendants answered except Alex. 
Law. It was conceded that, at the trial, the answering 
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defendants fully established that Alex. Law, who wasa 
member of both firms whose names appeared upon 
the note, indorsed the said note without authority 
and not in the course of the busines of the firm, but for 
his own individual benefit, and therefore in fraud of 
defendant’s right. Under the judge’s charge a verdict 
was rendered for defendant. The main point at the 
trial and on appeal was that the defendants failed to 
show that the bank had notice of these facts at the 
time it discounted the note, and that without affirma- 
tive proof to this effect on the part of defendants the 
verdict could not be sustained. Held, that the case 
was properly submitted to the jury; that the ques- 
tions submitted to them that if the president of the 
plaintiff dealt with Law as an individual the plaintiff 
could not recover, but if he dealt with him as a 
partner and as the agent of defendants’ firm the 
plaintiff was entitled to recover, were proper, and 
the jury having found for the defendant upon the evi- 
dence, and which fully sustains the verdict, the judg- 
ment and order must be affirmed. St. Nicholas Bank 
v. Savery et al. Opinion by Freedman, J. Curtis, C. 
J., concurred. 
—_——>___——. 


RECENT ENGLISH DECISIONS. 


CoMPANY —SHARES—SALE OF DIVIDENDS DECLARED 
BETWEEN CONTRACT FOR SALE AND COMPLETION. — 
Shares of a company were sold by auction on the 1st 
of August, and a depusit was paid. By the conditions 
of sale, the purchase was to be completed on the 29th 
of August, which accordingly was done and the trans- 
fers signed. The conditions of sale were silent as to 
dividends, and, in the meanwhile, on the 24th of Au- 
gust, a dividend was declared in respect of a period 
antecedent to the sale by auction. Held, that the div- 
idend belonged to the purchaser. Black v. Homersham, 
4 Ex. D. 24. 


COPYRIGHT IN MUSIC— EXCLUSIVE RIGHT OF PER- 
FORMANCE—5 & 6 Wm. 4, c. 45, ss. 2, 4, 14, 20, 22— 
SONGS PUBLISHED BEFORE 5 & 6 Wo. 4, c. 45— RIGHT 
TO HAVE ENTRY EXPUNGED — PERSON ‘* AGGRIEVED.”’ 
The Act 5&6 Vict. c. 45, ss. 4, 20, doesnot confer any 
exclusive right to the performance of musical com- 
positions published before the passing of the act. 
Upon an application under section 14, to expunge en- 
tries in the register at Stationer’s Hall, representing 
A to be the proprietor of the liberty of performing 
certain songs published before the act, it appeared that 
the applicants, who were music publishers, claimed 
under a general grant of the copyright in the songs 
made by the composer after the act, and that A claimed 
under a subsequent grant by the composer which pur- 
ported to convey separately the right of performing 
them. A, under color of this grant, had threatened to 
take proceedings against persons performing the songs 
without his consent. Held, that the application to ex- 
punge the entries must be granted; for although the 
applicants had equally with A no exclusive right to 
the performance of the music, they were “ aggrieved ”’ 
by the existence of the entries, which were calculated 
to prejudicially affect their literary copyright in the 
songs by diminishing the number of copies sold. Ea 
parte Hutchins & Romer, 4 Q. B. D. 90. 


FRAUDULENT CONVEYANCE—13 ELIZ. Cc. 5— DELAY- 
ING CREDITORS.—A debtor in insolvent circumstances 
executed a deed by which he conveyed all his estate to 
trustees on trust to carry on his business, or get in and 
realize his estate in the manner they might deem ex- 
pedient and apportion the residue of the proceeds 
after payment of expenses, etc., according to an equal 
pound rate among his creditors. It was provided by 
the deed that a dividend should only be payable toa 
creditor on his executing or assenting to the deed; 





and that, if within a certain time any creditor did not 
execute or assent, his dividend should be paid by the 
trustees to the debtor. The deed also provided that 
the executing and assenting creditors should indemnify 
the trustees against any personal loss or risk they 
might sustain, otherwise than by their own willful neg- 
ligence or default, by reason of their proceedings 
under the deed. Held, that the deed was fraudulent 
and void under 13 Eliz. c. 5, as tending to defeat or 
delay creditors. Spencer v. Slater, 4 Q. B. D. 18. 


SHIP AND SHIPPING—SHIP’S HUSBAND, AUTHORITY 
OF, TO BIND OWNER BY CANCELLING CHARTER- 
PARTY.—A ship’s husband, who has the authority of 
the owners of the ship to enter into a charter-party, 
and has accordingly made a charter-party by which 
commission on the freight, primage, and demurrage is 
stipulated to be due to the charterers on the execution 
of the charter-party, has not, without the express 
sanction of the owners, power to bind them by an 
agreement to cancel the charter-party and pay the 
charterers a sum in lieu of commission, although such 
agreement is for the benefit of the owners. Thomas 
v. Lewis, 4 Ex. D. 18. 


————__>—__—_—_. 


INSURANCE LAW. 

CoNTRACT — PLACE OF.—The plaintiff is an insurance 
company of the State of Pennsylvania, its principal 
office located at Easton, in that State. Thedefendant 
made an application in New Jersey to the company’s 
agent resident there, for insurance on property in that 
State, and paid the premium, taking an agreement that 
a policy was to be issued when the application was ap- 
proved by the company, and if not approved the pre- 
mium to be refunded. The application was taken to 
the company’s office in Easton, there approved, and a 
policy issued aud there mailed tothe defendant. Held, 
that this contract was made in Pennsylvania, and not 
in New Jersey, and would by comity be enforced here, 
although the agent had not complied with the statute 
of this State concerning foreign insurance companies. 
A contract must be held to have been made where the 
last act necessary to complete it was done, when no 
mutual act remains to be performed to entitle either 
party to enforce it. Columbia Ins. Co. v. Kinyon, 8 
Vroom, 33; Hyde v. Goodnow, 3 N. Y. 266; Huntley v. 
Merrill, 32 Barb. 626; Adams v. Lindsell, 1 B. & Ald. 
681; Mactier v. Frith, 6 Wend. 103; N. J. Sup. Ct., 11 
Vroom, 476. Northampton Mut. Live Stock Ins. Co. v. 
Tuttle. Opinion by Van Syckle, J. 


MUTUAL COMPANY—FORFEITURE BY NON-PAYMENT 
OF ASSESSMENTS: PAYMENT TO UNAUTHORIZED AGENT: 
IMPLIED WAIVER OF PROOF OF LOSs.— The failure to 
pay an assessment on a premium note, given to a 
mutual insurance company, within the time limited in 
the policy, operates as a suspension of the protec- 
tion of the policy during the default; upon payment 
of the assessment before loss the vitality of the policy 
revives. This rule is not changed by reason of an ex- 
press condition in the policy, that if any assessment is 
not paid within a specified time the policy shall be 
‘*null and void.”” Levying a second assessment, pend- 
ing default on a prior assessment, is not a waiver of 
such default, and does not remove the effects of the 
suspension of the policy. The secretary of a mutual 
insurance company may, by his language and conduct, 
waive the formal proof of loss stipulated foroin the 
policy. Whether his action in any given case amounts 
to such waiver, is a question of fact for the jury. The 
fact that a policy is procured through an agent of the 
company, having express limited powers (not includ- 
ing the collection of assessments), creates no segal pre- 
sumption that such agent is authorized to accept pay- 
ment of assessments subsequently levied Payment of 
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an assessment to such an agent, in labor, who agreed 
to account to the company therefor, but failed to do 
so, does not bind thecompany. Penn. Sup. Ct., Jan. 
1879; 6 Weekly N. Cas. 498. Cochran v. Crawford Co. 
Mut. Ins. Co. Opinion by Mercur, J. 
———_>—__———_ 
CRIMINAL LAW, 

BURGLARY — INTENT.— The defendant was indicted 
for burglary, in having entered a dwelling-house in 
the night time, with the intent to commit petit lar- 
ceny. The proof was that the defendant at a late hour 
of the night, after the family had retired and the lights 
had been extinguished, entered the building through 
a window and was found in a bed-room, in which a 
woman and three infant children were sleeping in one 
bed; that he seized the woman by the throat and 
threw himself across the bed, but on her making an 
outery left the building without any further act of 
violence, and without having committed a larceny, so 
far as the evidence shows. The woman further tes- 
tified that she had no previous knowledge of the de- 
fendant, but stated it as her belief that his purpose in 
entering the building was to have sexual intercourse 
with her. On this evidence the jury found the defend- 
ant guilty as charged in the indictment, and the de- 
fendant appeals. Held, that the question of intent 
was forthe jury and that the evidence justified the 
verdict. When a person enters a building through a 
window at a late hour of the night, after the lights are 
extinguished, and no explanation is given of his intent, 
it may well be inferred that his purpose was to commit 
larceny, such being the usual intent under these cir- 
cumstances. The belief of the woman that he entered 
with further intent to have sexual intercourse with 
her is of no consequence. It was for the jury to de- 
termine the intent, and whether her belief was enti- 
tled to any weight. Cal. Sup. Ct., March, 1879. People 
v. Soto. Opinion by Crockett, J. 


REMOVAL OF INDICTMENT INTO UNITED STATES 
courtT.—A prisoner is not entitled to have a case re- 
moved into the Circuit Court of the United States for 
trial upon his petition, supported by affidavit setting 
forth that he isa colored man, and that such preju- 
dices exist in the State against his race, that he can- 
not get justice in the State courts, and also that by a 
law of the State only white men can sit upon the jury, 
W. Va. Sup. Ct. of App. State v. Strauder. Opinion 
by Green, P. J. 


————_——__—. 
NEW BOOKS AND NEW EDITIONS. 


THOMPSON'S LIABILITY OF STOCKHOLDERS. 

A Treatise on the Liability of Stockholders in Corporations. 
By Seymour D. Thompson. St. Louis: F. H. Thomas & 
Company. 1879. Pp. xxxix, 528. 

HIS work, the author informs us in the preface, 
grew out of an attempt to write an essay on the 
subject for the Southern Law Review, and the discov- 
ery of its unexpected extent and difficulty. He has 
here stated the doctrine of 1300 cases in 22 chapters. 

The work is arranged under four parts. The first, on 

the Nature and Extent of the Liability of Stockhold- 

ers, treats particularly of the Nature of Corporations 
and the Liability of their members in Equity; of the 

Nature and Liability of Stockholders under particu- 

lar Statutes; of Personal Liability Statutes; of Con- 

stitutional Questions under such Statutes; of their 

Extra-Territorial Force; and of the Particular Liability 

of past and present members. The second part, In 

what manner and by whom this liability is incurred, 
treats of the Original Contract to take shares; of the 
effect of Fraud and Mistake on the Contract and the 

Liability; of Estoppel of Stockholders; of the Status 





and Liability of Legal and Equitable Proprietors. The 
third part treats of the Manner in which the liabil- 
ity is divested; of Breach of Contract of Subscription; 
of Forfeiture of Shares or Release uf Shareholder by 
act of the Corporation; of Transfer; of Bankruptcy; 
of Death. The fourth part treats of Remedies, Proced- 
ure and Defenses; of the Forum; of Statutes of Lim- 
itation; of Conditions Precedent; of Parties; of Pro- 
cedure and Evidence; of Particular Defenses ; of Prior- 
ities among Creditors. 

The work impresses us as an intelligent nd method- 
ical monograph on a subordinate subject to which the 
magnifying glass of legal research has been usefully 
applied. Generally, the author has discussed the cases 
by name in the text, and the foot-notes are compara- 
tively small. Where the cases are comparatively few, 
as in this instance, this seems the better way, for con- 
stant reference to foot-notes, which frequently overlap 
the page, is at best an unpleasant necessity. The cases 
seem to be carefully presented, and the result of a few 
probings with the critical ‘“ tryer’’ convinces us that 
Mr. Thompson has embraced all the important cases, 
as well as the statutes on the subject. In the preface 
the reader will find an interesting and independent 
comparison of the English with the American treat- 
ment of the subject in question, in the course of which 
the author remarks: ‘‘The American cvuurts, in assert- 
ing the rights of creditors of corporations against their 
stockholders, proceed upon higher and clearer grounds 
of equity than the courts of England;”’ and “ The de- 
cisions of the English courts of law, in the few cases 
upon this subject which bave been decided there, ex- 
hibit a higher appreciation of the principles of honesty 
than that exhibited by the courts of equity of the 
same country; ’’ citing Henderson v. The Royal British 
Bank, 7 EL. & Bl. 356; and Carling’s Case, 1 Ch. Div. 
115. 

The volume is very handsomely printed, and has a 
table of cases and an index. Doubtlessit will enhance 
the favorable impression made by the same author's 
excellent work on Homesteads and Exemptions. The 
present work is very gracefully and deservedly dedi- 
cated to Judge Bliss. 


LINDER’S REMINISCENCES. 


Reminiscences of the early Bench and Bar of Illinois. By 
General Usher P. Linder. With an Introduction and 
Appendix by the Hon. Joseph Gillespie. Chicago: The 
Chicago Legal News Company. 1879. 

This is a book of that class which always commanda 
large sale and convey an undesirable impression. It 
has a gossipy, garrulous, personal interest, but it is a 
better book to borrow than to buy, and fitter for oral 
narration than for print. The biographicai data are of 
the smallest value, and its estimates of character and 
talents remind us of Martin Chuzzlewitand his numer- 
ous introductions to American citizens, every one of 
whom was ‘*the most remarkable man in the country, 
sir.”’ The impression which any one but a lawyer 
would here get of the early Illinois lawyers would be 
that while they were almost uniformly men of gigantic 
talents and learning, they were almost uniformly 
drunken, profane, unscrupulous, and unfeeling. If 
this is a correct portraiture, it would better have been 
suppressed. The number of men here described who 
were “their own worst enemies’’ is quite surprising. 
The introduction informs us that the author himself 
was one of this class. Nearly every page reeks with 
profanity, often entirely gratuitous and unnecessary. 
Stories otherwise very amusing are often thus disfig- 
ured. It is unwise to perpetuate ordinary men’s vices. 
The vices of great men may point a moral, but those, 
of average men do not even adorn a tale. In point of 
literary execution the book is beneath criticism. Bad 
grammar, awkward rhetoric, tedious repetitions, the 
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crudest ideas, and the crudest expressions disfigure 
nearly every page. If the book must have been pub- 
lished it should at least have been carefully revised. 
It is not fair to aprofession of educated gentlemen to 
give them such sentences as this: ‘‘The object of writ- 
ing these memoirs is not simply for the purpose of 
making a book to filch from the public their money, 
but to preserve the memory and deeds of worthy men, 
and hand them down to posterity, that the coming 
generations may profit by their example.”’ This sen- 
tence also unintentionally conveys the keenest satire 
on the lives which the book commemorates. At the 
same time we must confess to having been greatly 
amused by some of the stories. A pamphlet of fifty 
pages might profitably have been made of these. For 
example: of the lawyer who had a jury of Americans, 
French and Germans, understanding only their respect- 
ive tongues, and who addressed them accordingly by 
turn, in their respective languages, to the great disad- 
vantage and disgust of his antagonist, who could speak 
only English; of the judge who had sentenced a pris- 
oner to thirty-nine stripes, and caused the punishment 
to be inflicted while his counsel, moving for a new 
trial, had received permission to go to his office for 
some authorities; of the lawyer who advised bis client, 
on trial and in danger of conviction for hog-stealing, 
that the water was “‘ better in Kentucky,’’ and talked 
against time and abused the prosecuting attorney, to 
provoke him to make a long speech, in order to give 
the prisoner time to go and get a drink—an artifice 
which was completely successful; of the judge who 
politely asked the convicted murderer ‘‘ when he would 
like to be hanged?’’; of the judge who, in examining 
a candidate for admission, simply asked him if he was 
aware that there was no such person as Shakespeare, 
and informed him that he himself wrote the plays at- 
tributed to Shakespeare; an incident which we recom- 
mend to Judge Holmes, of Missouri, and Mr. Morgan, 
in Appleton’s Journal, who are victims to the vagary 
that Shakespeare did not write his own plays; of the 
lawyer who, on going to bed with another lawyer 
somewhat intoxicated, fixed a spur on his own heel, 
and pretended to have a dream of riding on horse back, 
exercised the spur on his companion—an example of 
“horse-play’’ which greatly amused Senator Davis 
and President Lincoln, who were occupants of the 
same room; of the lawyer who, hearing another pro- 
nounce “unique”’ in three syllables, and being asked 
what it meant, replied that it was the female of “ uni- 
corn’’; these and some others of the same sort, being 
deprived of their profanity, would go far to make us 
overlook the grave faults of the book, and to say of 
the author, as he says of one of his subjects, ‘‘ He has 
long since gone to join the thousands of his contempo- 
raries who have passed away, and we trust that he has 
not found the change disagreeable.” 


Wriaut’s Court-Hanp. 


Court-Hand Restored; or, the Student’s Assistant in reading 
Old Deeds, Charters, Records, etc. Neatly engraved on 
twenty-three copper plates, describing the Old Law Hands, 
with their contractions and abbreviations. With an Ap- 
pendix containing the Ancient Names of Places in Great 
Britain and Ireland; an Alphabetical Table of Ancient 
Surnames, and a Glossary of Latin Words, found in the 
works of the most eminent lawyers and other ancient 
writings, but not in any modern Dictionaries. A work not 
only useful to remind the learned, but absolutely neces- 
sary for young students and others who have occasion to 
consult old charters, deeds, or records By Andrew 
Wright, of the Inner Temple. The Ninth Edition, cor- 


rected and enlarged, with seven new plates, by Charles 
Trice Martin, B. A., F.S. A., of her Majesty's Public Rec- 
ord Office. London: Reeves & Turner. 

99, with thirty plates. 
The scope of this work is thoroughly set forth in the 
title, and probably its merits are not there overstated. 


1879. Pp. xviii, 








We can conceive that some such work would be indis- 
pensable to an English conveyancer. Of course it can 
prove of little if any practical use in this country, but 
it is a curious and beautiful volume, and should finda 
place in all public libraries, as it doubtless also will in 
some private collections. It exhibits examples of the 
beautiful handwriting in the reigns of the early kings, 
from the Conqueror down to James I, and a few of 
the Saxons. It is said in the preface that the court 
hand has degenerated from age to age, so that the re- 
cords in Elizabeth’s reign are more difficult to read 
than those of five hundred years earlier. We can 
easily believe this. The earlier handwriting is most 
beautiful, and if one only knows how to read it, is 
very legible, but to understand its abbreviations one 
needs this volume. 


SIXTY-EIGHTH MAINE REPORTS. 


Reports of Cases in Law and Equity, determined by the Su- 
preme Judicial Court of Maine. By Josiah D. Pulsifer. 
Reporter to the State. Maine Reports, volume Lxvmq. 
Portland, Me.: Dresser, McLellan & Co. 1879. Pp. 663. 


This volume comes down to December, 1875, and 
contains 150 cases. As a matter of course the opinions 
are short, nearly every thing here decided being upon 
previous authority of the same court, and the court 
are fortunate in apparently not needing to reconcile, 
distinguish, or overrule their previous adjudications. 
Among the more interesting cases we note the follow- 
ing: A person voluntarily assisting the servant of 
another, in an emergency, cannot recover from the 
master for an injury caused by the negligence or mis- 
conduct of such servant. Osborne v. Knox & Lincoln 
R. R., p. 49. Under the recording act the same rule 
of priority applies between different assignees of a 
mortgage as between different grantees in deeds. Wiley 
v. Williamson, p. 71. To determine a plan of drainage 
and connection of sewers in a city isa judicial 
act for which the city is under no common. 
law liability, but the making of the connections is a 
ministerial act, for negligence in which the city must 
respond. Darling v. Bangor, p. 108. A testator giv- 
ing his wife certain property for life in lieu of dower, 
with remainder to another, and the widow electing 
dower instead, the estate in remainder is accelerated 
and vests thereupon. Fox v. Rumery, p. 121. No action 
can be maintained for the price of hoops not culled, 
branded, and certified in conformity with the statute 
prescribing a penalty for such sale. Durgin v. Dyer, p. 
143. A traveller’s horse ona highway, becoming fright- 
ened at meeting some cows with boards on their horns, 
turned out of the beaten track, and upsetting the ve- 
hicle against a rock at the side of the road, the traveller 
was injured; held that the town was not liable there- 
for. Perkins v. Fayette, p. 152. The servants of the occu- 
pant of an upper tenement accidentally leaving open a 
faucet, and thus flooding the lower tenement, the 
upper occupant was held liable in damages to the lower 
occupant. Simonton v. Loring, p.164. A written ad- 
mission made at the first trial of a cause will be bind- 
ing on a second trial, unless the court in its discretion 
thinks proper to relieve fromit. The court here ob- 
serve: ‘“‘ It would be wiser to adopt some rule by which 
more admissions could be obtained, than to allow 
parties, at their own will and pleasure, to withdraw 
the few now made.” Holley v. Young, p. 215. The 
civil remedy for a felonious assault is not suspended 
until acriminal prosecution. Nowlan v. Griffin, p. 235. 
Manure, accumulated in the course of husbandry from 
the occupation of a wife’s farm, as between her and 
her husband, is part of the land and belongs to her, 
although his stock and hay partly produced it during 
the occupancy. Norton v. Craig, p. 275. The holder 
of negotiable paper, acquiring it for value, in the usual 
course of business, and without knowledge of facts 
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impairing its validity, has good title, although the 
known facts under which he acquired might tend to 
excite suspicion. Farrell v. Lovett, p. 326. The owner 
of land adjoining a highway opened a trench across the 
road, rendering it impassable; a traveller on the high- 
way, to avoid the obstruction, turned out of the road 
into the field, and in returning, the carriage struck a 
rock, at the side and within the limits of the highway, 
and she was thrown out and injured; held, that she 
had no remedy against the town; *‘ the remedy was to 
fill up the ditch across the road!”’ (When we go driv- 
ing in Maine we shall carry a shovel with us.) Blake v. 
Newfield, p. 365. A contract binds the signer, Couture, 
who signs it with the English translation of that 
name—Seam. Augur v’.Couture, p. 427. An indictment 
for attempted extortion by sending the following let- 
ter was held good: ‘“‘you mayif you pleas you can 
enclose ten dollars in a letter and send it to Joseph 
Boothby Yarmouth me or els you will be enbited next 
tuesday or complained of me no fool——demacratt 
head quarters.’’ The first ‘‘me’’ was regarded as 
“Me.” for Maine, and “enbited’’ as ‘‘indicted.”’ 
State v. Patterson, p. 473. In an action for malicious 
prosecution, evidence that prior to such prosecution 
the plaintiff was commonly reported in the neighbor- 
hood to have committed the crime for which he was 
prosecuted, held admissible on the questions of prob- 
able cause and malice. Pullen v. Glidden, p. 559. This 
volume contains an account of bar proceedings on the 
death of the late Justice Jonathan G. Dickerson. At 
that meeting Judge Williamson asserted that this was 
the first instance, since the organization of the State, 
of the death of a judge of the Supreme Court while 
in office. 
—_———__>____——_ 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tuesday, 
April 8, 1879. 

Judgment affirmed, with costs—Chipman v. Palmer; 
Wagner v. Jones; Raplee v. Wilkins; Howard v. Mc- 
Donough; McManus v. Gavin; Rice v. Livermore.— 
Judgment affirmed, with costs of all parties to be paid 
out of the estate — Mitchell v. Mitchell.—— Judgment 
affirmed — Berry v. The People; The People v. Clews. 
— Judgment reversed and new trial granted, costs to 
abide event — Chase v. Lord.—— Order affirmed, with 
costs — Pierson, receiver, v. Freeman; Tebo v. Baker. 
— Order affirmed and judgment ordered for plaintiff 
on verdict, with costs — Burbauer v. The N. Y. C. & 
H. R. R. R. Co.— Order and judgment affirmed, 
with costs —Schermerhorn v. Devlin. Appeal dis- 
missed, with costs —In re Dederick, etc. Order of 
General and Special Terms reversed, and writ of man- 
damus awarded, directing the payment of $1,207, with 
interest from June 24, 1873, with costs — The People ex 
rel. Dannot v. The Comptroller of the City of New York. 
— Motion granted on payment by plaintiff to defend- 
ant of $10 costs of motion, and without prejudice to 
demurrer now pending in this court, and without, in 
any manner, affecting the right of the appellant to 
have the questions upon that appeal determined in the 
same manner as they would have been if ubstitution 
had not been made — Bearns v. Gould. 


—_—>___—_ 


NOTES. 


E are glad to be able to note the re-election of 

Judge Campbell to the Supreme Bench of Michi- 
gan. Judge Campbell is one of the ablest judges in the 
country and has contributed quite as much as any one 
to make the Supreme Court of Michigan one of the 
foremost in the country. In Wisconsin Judge Cole 
has been re-elected. He has been long upon the Su- 
preme Bench of that State and has discharged his du- 
ties with exceptional fidelity and ability. —— A State 
Bar Association has been organized in Alabama.— 
Daniel M. Bates, late Chancellor of Delaware, died at 
Richmond on the 28th ult.——Judge Hamilton W. 





Robinson, of the Court of Common Pleas of New York, 
died in that city on the 7th inst., in the 65th year of hig 
age. Hehas been a member of the Court of Common 
Pleas since 1870, and has always been esteemed a man 
of unblemished integrity and a judge of marked 
ability. 

We have received and read with pleasure and profit, 
** A Lecture on the Law of Real Property, delivered 
before the Law Students of the City of Buffalo, by 
William Rumsey,” in which a dry subject is made in- 
teresting. But we must confess to surprise that the 
accomplished lecturer should rank with ‘‘our own 
great lawyers, Choate, Pinekney, Wirt and Webster,” 
Brady, who though a clever advocate and the most 
loveable of men, was hardly what we should call a 
great lawyer.——We have also received, but owing to 
our admiration of the father of our country, cannot say 
that we have read, the arguments of Messrs. Chandler, 
Drury and Loring. of the Boston Bar, in the great 
Smith Will Case, covering 138 pages. We haveglanced 
here and there, however, and found it lively, as, for 
example, on page 131, where Bro. Drury says, speaking 
of “ briefs’’: ‘‘ Why, your Honor 154 authorities cited 
by the petitioners! Perfectly appalling! I think your 
Honor, before you would read these cases through, 
would decide in his favor. I think any judge would. 
Why didn’t he abbreviate and refer your Honor to 
the first series of the United States Digest, 14 volumes, 
and the second series of I don’t know how many, and 
the Newgate Calendar at large, and in fact the whole 
Law Library?’’ etc. The petition was dismissed, it 
seems. Probably the 134 authorities were not all in 
point.——The February-March number of the Southern 
Law Review contains leading articles on Composition 
at Common Law, The Trial of Raleigh, and the Relig- 
ious Phase of the Dartmouth College Controversy. Its 
book notices areas usual most admirable, and its list of 
valuable legal articles in other journals, we must say, 
shows excellent judgment, for it mentions eleven of 
our own.—The March number of the Scotch Journal 
of Jurisprudence contains, among others, leading arti- 
cles on Proof of Negligence, and the Life and Adven- 
tures of a Nomen Juris, ‘‘dispone’’ being the subject 
of biography. Our Scotch friends cannot even yet get 
over the Glasgow Bank trials, and in this number, to 
say nothing of several editorial articles ‘‘drop into 
poetry’ on the subject—four dark stanzas full of 
dread for the uncovenanted. 

The new Supreme Court of Judicature for the Ger- 
man Empire, the establishment of which was decreed 
by a law passed fourteen months ago, comes into opera- 
tion next autumn, and an estimate for the salaries of 
the judges and other expenses, for the six months 
from October 1, 1879. to March 31, 1880, has been laid 
before the Reichstag. The court will consist of sixty- 
eight judicial members, viz.: a president of the Impe- 
rial Court, seven presidents of divisions, and sixty 
** gouncillors,’’ or puisne judges as we should say. This 
staff is distributed among eight divisions, or ‘ senates,” 
as they will be styled, five for civil causes, and three 
for criminal business. Each of the civil senates will 
consist of seven judges and a president, two of the 
criminal senates will have each eight judges and a 
president, while the third will have nine judges and 
will be presided over by the president of the Supreme 
Court himself. The salary of this president is fixed 
at 25,000 marks ($6,250), besides a free residence and ser- 
vants. The salaries of the divisional presidents will 
be 14,000 marks (33,500) each, and of the “councillors,” 
or puisne judges, 10,000 marks ($2,500) each. There will 
also be an Imperial attorney-general (Oberreichsanwalt), 
with a salary of 15,000 marks (33.750), and three deputy 
attorneys-general, at salaries of 10,000 marks ($2,500) 
each. The total estimate for salaries and ro al- 
lowances for the half-year is 481,245 marks ($120,310) ; 
and miscellaneous expenses are set down at 64,509 
marks ($16,126), not an exorbitant estimate for the Su- 

reme Court of a great empire, with 43,000,000 inhab- 
tants. 
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CURRENT TOPICS. 





R. HEPBURN, Chairman of the Assembly ap- 
IVi portionment committee, has addressed to each of 
the Justices of the Supreme Court a letter, inquiring 
whether the work imposed on the Supreme Court is 
fairly and equitably divided under the present district- 
ing, and whethera reapportionment of the judicial dis- 
tricts is desirable. This is a very important inquiry, 
and is directed, as we understand it, not to the gen- 
eral term departments at all, but only to the circuit 
districts. There is undoubtedly a great dispropor- 
tion in the amount of judicial work under the present 
system, at least in certain quarters. For example, 
the judges of the first district, consisting of the city 
of New York, are staggering under a heavy burden. 
The judges of the third district, consisting of the 
counties of Columbia, Sullivan, Ulster, Greene, 
Albany, Schoharie and Rensselaer, are heavily over- 
weighted. On the other hand, the judges of the 
fourth district, consisting of the counties of War- 
ren, Saratoga, Washington, Essex, Franklin, St. 
Lawrence, Clinton, Montgomery, Hamilton, Fulton 
and Schenectady, while having a much larger terri- 
tory, have much less labor to perform. It is proba- 
ble that the judges of the second district are not 
over-worked. But the discrepancy between the 
third and the fourth district is very great, as we 
have been assured. It should be remembered that the 
circuit calendars in the third district are as heavy 
as in the first. Something evidently should be done 
to equalize the amount of judicial labor, but the 
mode of apportionment will not enable the judges 
to accomplish their work. They will still all have 
more to do than they ought. The only effectual 
way, as we have before remarked, is to divert some 
of the Supreme Court business into the county courts, 
and give the county judges a little more intellectual 
exercise. ‘ 

The executive committee of the New York State 
Bar Association, in making arrangements for the 
next annual meeting, would do well to have it con- 
vened in Saratoga, and early in the month of Sep- 
tember, instead of in Albany in November. Law- 
yers are more at leisure in the former month, and 
Saratoga is the most ‘‘conventional” place in the 
State. In that place and at that time distinguished 
visitors from other States would be apt to be pres- 
ent. Another suggestion: it is a little difficult for 
some lawyers to see the guid pro quo, which they are 
supposed to receive for $5 dues, and it would be well 
to have this sum cover the admission to the annual 
dinner. The association is in danger of becoming 


a ‘bloated ” financial institution, and a moderate 
amount of its income could not be better bestowed 
than on this social feature of its annual conventions. 
If these changes necessitate constitutional amend- 
ments, there is ample time to effect them. 


Voi. 19.— No. 16. 





The curtain has fallen on the Phair tragedy in 
Vermont. The criminal, after the most extraordi- 
nary efforts in his behalf, and after being once 
within one hour, and again within twenty-four hours 
of death, has paid the extreme penalty, protesting 
his innocence to the last. Our readers are familiar 
with the history of this case. We now advert to it 
only to emphasize two deductions. First, the untrust- 
worthy character of the latter-day evidence which 
arises in almost every case. In this case it seems 
peculiarly incredible. Phair was a very bad man, 
and had been convicted on the most convincing cir- 
cumstantial evidence. In spite of the alleged rec- 
ognition by Downing, it now seems that the latter 
hesitated long beforehand, and when the interview 
between him and Phair took place, they were intro- 
duced to each other by name, and the ‘‘ recognition ” 
was inevitable on Phair’s part at least. There was 
some rumor too that Downing was not the most 
trustworthy of men. At all events the public ought 
to be satisfied with the patient and careful and pro- 
longed attention which all Phair’s assertions have 
received. No great reliance can be placed on Phair’s 
persistent declarations of his innocence. He could 
gain nothing by confessing; at least, such a man 
would be apt to think so, And he seems to have 
been much more exercised about the appearance of 
his body after death, than about the welfare of his 
soul. Inthe second place: the fidelity of counsel 
to their clients even where their services must be 
gratuitous. The Zroy Times thinks Phair’s case 
quite exceptional in this regard. We can assure 
our neighbor that such professional conduct is an 
every-day occurrence. There is no class of men who 
willingly render more unremunerated service than 
lawyers, both in criminal and in civil cases, By the 
way, we must call the attention of our neighbor to 
an incident in West Virginia, where a lawyer was 
recently tarred and feathered by the citizens because 
he persisted in defending some very unpopular 
criminals. It is said that the Kentucky lawyers de- 
cline to defend Buford, the assassin of Judge Elliott. 
We hope this is not true, and can hardly believe it. 
The noblest act of Seward’s life was his defense of 
the poor negro, Freeman, against the charge of mur- 
der, in spite of the animosity and threats of the ex- 
cited community. Such conduct as is attributed to 
our Kentucky brethren would partake too much of 
the svirit of lynch law. 


One of the curiosities of legislation is the presen- 
tation of forged petitions—petitions which were 
never signed by the persons whose names they pur- 
port to bear, or were signed without reading and 
under false representations. This is quite a com- 
mon practice in Washington, where signatures are 
frequently cut off from old petitions and attached to 
new. It is, perhaps, not possible to tell exactly 
how a petition recently presented to our Legislature, 
from the city of New York, praying the abolition of 
the office of the State Commissioner of Lunacy, was 
manufactured, but certain it is that the signatures 
of President Barnard and Dr. Draper were falsely 
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attached to it. There is no help against forgery in 
this regard, but it would be well for gentlemen to 
read papers which they are requested to sign. It 
sometimes saves injustice to an individual, and, what 
to average human nature is quite as important, put- 
ting the signers in a ridiculous or inconsistent posi- 
tion. The question naturally comes up, in regard to 
this matter of the State Commissioner, if men will 
forge a petition simply to abolish an office or de- 
prive another man of it, what will they not do to 
get an office for themselves? We suspect that the 
“true inwardness” of this particular affair would 
disclose some very petty malice in persons who 
ought to be above such meanness. 


Justice Westbrook, of our Supreme Court, has 
just rendered an important decision in the case of 
the president of a Troy bank, indicted for perjury 
in swearing to statements of the condition of the 
bank. The perjury was predicated of a statement 
of the largest loan to any one person, firm, or corpo- 
ration, and of a statement of the aggregate of loans 
for the benefit or on the credit of directors of the 
bank. It was claimed that these matters were not 
within the requisition of the statute, and were vol- 
untary and unnecessary disclosures of details. A 
motion was made to quash the indictment, and was 
denied by Justice Westbrook. The statute requires 
“a true statement of the condition of the bank,” 
and as toits “loans and discounts due from the di- 
rectors,”’ and the details were in answer to particu- 
lar requirements of the bank superintendent. It 
was argued that the superintendent had no right to 
require these details, but the court held otherwise. 
The “true condition ” would not be apparent with- 
out these disclosures, for otherwise the entire capi- 
tal and resources of the bank might be loaned to one 
insolvent person, or even one director, and yet the 
public would not be left in ignorance of that very 
unsafe state of affairs. It is also held that the word 
‘*due” is not to be construed strictly and as appli- 
cable only to such paper as had matured. 

< 

The newspaper reporters of this day are certainly 
enterprising. One of them has divulged the secrets 
of the interior of Africa, and another, pretending 
to be insane, had himself confined in a lunatic asy- 
lum, and exposed the abuses to which the real 
lunatics were there subjected. And now comes a 
World reporter, who not being married, found an 
acommodating New York city attorney, who for 
$35, and upon the candid statement that the appli- 
cant had no cause for divorce, procured him a di- 
vorce in a Wisconsin court! It seems to have been 
a case of ‘‘diamond cut diamond.” The reporter 
imposed on the attorney, Mr. Munro Adams—who 
by the way is not an attorney at all—by pretending 
to be married to a Canada wife of ‘‘ incompatible 
temper.” A summons and complaint in blank as to 
the defendant, the complaint apparently but not 
really verified, were drawn up, and the injured hus- 
band sent them toa friend in Canada, who was in the 





secret, with a letter from the attorney stating that 
the wife’s admission of service would assist the hus- 
band in a suit against a party whose name was not 
definitely ascertained. In due time the admission 
was returned apparently signed by the wife, from 
whom the pseudo husband also apparently obtained 
some letters acknowledging her faults, etc., to facili- 
tate the matter. Ina few weeks, without any thing 
more having been done to the knowledge of the re- 
porter, he was furnished by the attorney with a copy 
of a decree of divorce of the circuit court of Wal- 
worth county, Wisconsin, purporting to have been 
rendered after a hearing of proofs, etc., and pur- 
porting to be signed by John T. Wentworth, circuit 
judge, and certified and sealed by the clerk, all 
very formal and red tapes. We understand that the 
reporter is now on his way west to investigate the 
genuineness of the document. This story occupies 
four columns of the World, and is rare reading. The 
probability is that the document in question 1s an 
impudent forgery, and that the transaction furnishes 
no criterion for judgment respecting the bogus di- 
vorce business, but still it is significant. At all 
events this enterprising reporter seems to have the 
ability to do even more effectual things in the ex- 
posure of iniquities. If we ever have need of acute 
services in this line, we shall address a line to Mr. 
A, Oakey Hall, of the World, asking him in De 
Quincey’s words, ‘* Ubi ille est reporter ? ” 


Some of the subjects of discussion in London 
drawing rooms are much graver than engross the 
frequenters of similar places in this country. The case 
of Agar-Ellis v. Lascelles, on which we commented 
recently (18 Alb. Law Jour. 481), was the subject 
of a drawing-room meeting at the house of Mrs. 
Heather Bigg, Cavendish Square, on the 14th ult. 


Miss Biggs, after remarking on the felicity of 
choosing St. Valentine’s Day for the discussion of a 
case involving a breach of promise, insisted on the 
hardship inflicted on children in removing them from 
the mother’s care. Miss Helen Blackburn and sev- 
eral gentlemen also took part. The chairman, Mr. 
Leonard Courtney, M. P., pointed out the fact that, 
if Mr. Agar-Ellis had neglected the religious educa- 
tion of his children, the law would not have inter- 
fered with him. The meeting resolved, first, ‘‘ that 
the law as to the custody of children, as laid down 
in the recent <Agar—Zilis case, bears harshly on 
women as mothers, and calls for remedial legisla- 
tion.” Second, that Mr. O’Shaughnessy’s bill to 
enable persons about to marry to make valid and 
binding agreements with regard to the bringing up of 
their children, had the approval of the meeting asa 
palliative measure. Third, that remedial legislation, 
in order to be satisfactory, should provide: 1. For 
the recognition of both parents as joint guardians 
of their children; 2. For the right of the survivor 
to be legal guardian, except in cases of proved mis- 
conduct; and 3, For giving a widowed mother the 
power to appoint a guardian to her children. It 
does not appear that the meeting had any ‘‘ refresh- 
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ments.” Fora review of the authorities on this 
subject, see ‘‘ Religious Education of Infants,” 10 
Alb. Law Jour. 17. 


—_——— 


NOTES OF CASES. 


HERE seems to be a decided conflict of opinion 
among the judges of the Supreme Court of 
Pennsylvania, as to the effect of a general indorse- 
ment upon a joint promissory note, so far as relates 
to the statute of limitations. In Clark v. Bonn the 
court held (over the dissent of Sharswood, Mercur, 
and Paxon, JJ.) that such an indorsement made by 
the holder is not evidence sufficient to remove the 
bar of the statute, unless it is proved in addition 
that the payments were made by the maker sought 
to be charged. This was put upon the ground that 
one joint promisor was not the agent of the other, 
and that an acknowledgment inferred from payment 
stands upon the footing of a new promise, which 
one joint debtor cannot make for another. In Cole- 
man Vv. Fobes, 10 Harris, 156, this was held as toa 
surety on a note whose payment was decided not to 
remove the bar of the statute as to the principal. So 
the same court has held as to partners after dissolu- 
tion. Levy v. Cadet, 17 8S. & R. 126; Searight v. 
Craighead, 1 Penn. 135; Houser v. Irvine, 3 W. & 
8. 847; Schoneman v. Fegley, 7 Barr. 438. The 
opinion of the majority is fortified by liberal ex- 
tracts from the opinions in other cases of two of the 
dissentients. But despite this, the latter insisted 
that the joint promisors being jointly liable, and 
under a joint duty to pay, the law presumes that 
each did his duty and contributed to the payment, 
and that therefore the indorsement was evidence 
against both. They admitted that if the indorse- 
ment had stated the payment to have been made by 
either of the promisors, the other would not have been 
bound by it, because there would then have been no 
presumption against the one not participating in the 
payment. 


In Sutherland v. Old Dominion Ins. Oo., recently 
decided by the Supreme Court of Appeals of Vir- 
ginia, it was held that a policy of insurance, condi- 
tioned to be void in case of subsequent insurance 
without consent, was not avoided by subsequent in- 
surance, unless the latter was valid and enforceable ; 
and that where the subsequent policy was void be- 
cause of the undisclosed prior insurance, the first 
policy could be enforced. This is entirely in ac- 
cordance with the later decisions. Hubbard v. Hart- 
Jord Fire Ins.Co., 83 Iowa, 325; 8. C., 11 Am. Rep. 
125; Thomas v. Builders’ Fire Ins. Co., 119 Mass. 
121; S. C., 20 Am. Rep. 317; Knight v. Hureka Ins. 
Co., 26 Ohio St. 664; 8. C., 20 Am. Rep. 778; Lind- 
ley v. Union Ins. Co., 65 Me. 368; 8. C., 20 Am. 
Rep. 701. And in Thomas v. Builders’ Ins. Co., and 
in Lindley v. Union Ins. Oo., supra, the courts went 
further and held that the fact that the second policy 
had been paid would not estop the insured from 
setting up its invalidity as an answer to the defense 
of breach of condition in an action on the first pol- 
icy. In Gee v. Cheshire Ins. Oo., 55 N. H. 65; 8.C., 





20 Am. Rep. 171, the insurers attempted to avoid 
the effect of the decisions by inserting a condition 
that subsequent insurance, ‘* whether valid or not,” 
should avoid the policy, but the court, while not 
deciding it, expressed the opinion that the condi- 
tion, so far as it related to invalid insurance, was 
void. 


In State v. Mizner, 45 Iowa, 248; 8. C., 24 Am. 
Rep. 769, it was held that a school teacher has the 
right, when necessary to maintain discipline, mod- 
erately to chastise his pupils. In the same case, re- 
cently again before the court, it was held that such 
chastisement, to be justifiable, must be for a defi- 
nite offense which the pupil has committed, and that 
a failure to pursue the studies, or to attend at the 
hours fixed by the rules, was not such an offense, 
and that whipping therefor was not justifiable. The 
remedy in such case the court thought was expul- 
sion from the school. The right of a teacher to 
chastise in moderation a disorderly pupil is very gen- 
erally recognized. Fitegerald v. Northcote, 4 F. & 
F. 656; State v. Pendergrass, 2 Dev. & Bat. 865; 2 
Kent, 205; 1 Black. Com. 453; Cooper v. McJunkin, 
4 Ind. 290; Starr v. Liftchild, 40 Barb. 541. But 
the above decision in Mizner’s case usefully illustrates 
the fact that the law does not justify a brute, even 
though he happen to occupy the position of teacher, 
in assaulting his pupils without good and sufficient 
cause. In Vizard v. Neate, recently decided by the 
Bath County Court, England, and reported in the 
London Law Times, it was held that an ordinary 
school teacher and a Sunday school teacher were on 
the same footing so far as relates to the right of 
chastisement; and that this right extended to the 
maintenance of proper discipline and order during 
a pleasure excursion or ‘‘outing.” So far as we 
know this is the only case on this phase of the ques- 
tion. 





McGill v. State, 34 Ohio St. 228 (we cite from 
advance sheets), decides a curious point in the law 


of criminal trials. The indictment was for murder, 
and one E. S.,whose name appeared in the venire, was 
regularly summoned and returned by the sheriff as 
a juror for the trial thereof. At the trial the father 
of E. 8., who bore the same name in full, appeared 
when the name was called, answered to the same, 
took his seat in the jury box and sat during the 
trial. The discovery that he was not the juror sum- 
moned was not made until after the trial was over 
and the defendant convicted. It appearing that 
neither the accused nor his counsel was guilty of 
negligence, the court held that the verdict should 
be set aside and a new trial granted. If the person 
so appearing had borne another name and had per- 
sonated the absent juror, the case would have been 
clearly within the authorities which hold that a 
new trial should be granted if the fact of such 
personation was unknown to the accused. People 
v. Ransom, 7 Wend. 417; Norman v. Beaumont, 
Willes, 484; Dovey v. Hobson, 6 Taunt. 400; meg. 
vy. Sulivan, 8 Adol. & El. 831; Rex v. Tremearne, 5 
B, & ©. 254; see Hill v. Yates, 12 East, 229. 
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CARRIERS EXEMPTION FROM LIABILITY 
FOR HIS OWN NEGLIGENCE. 

WO cases have recently been decided in our 
Court of Appeals, involving the right of a com- 
mon carrier to absolve himself by contract from the 
consequences of his own negligence. The first is 
Mynard v. Syracuse, ete., R. R. Co., 71 N. Y. 180, an 
action to recover damages for the loss of a steer, 
while being transported by the defendant from 
Syracuse to Binghamton. The contract of shipment 
contained this clause: ‘‘In consideration that the 
said company have, at our request, agreed to trans- 
port said stock at said redvced rate, we do hereby 
agree to and do hereby release and discharge the 
said company from all claims, demands, and liabili- 
ties of every kind and character whatsoever, for or 
on account of or connected with any damage or in- 
jury to or the loss of said stock, or any portion 
thereof, from whatsoever cause arising.” It was 
stipulated that the animal was lost solely by the 
negligence of the defendant's employees. The court 
held that the contract did not cover the case, and 
affirmed the judgment of the trial court for the 
plaintiff. Preliminarily, it was held, that the de- 
cision of the Federal Supreme Court, in R. R. Co. v. 
Lockwood, 17 Wall. 359, that a common carrier can- 
not by express stipulation exempt himself from lia- 
bility for his own negligence, is not the rule in this 
State; and that the liability of the carrier of ani- 
mals is like that of a common carrier of merchan- 
dise at common law, except that it is modified where 
the conduct or propensities of the animals carried 
is the cause of the damage for which recompense is 
sought. On the merits the court say: “The lan- 
guage is general and broad. Taken literally it 
would include the loss in question, and it would also 
include a loss accruing from an intentional or will- 
ful act on the part of servants. It is conceded that 
the latter is not included. We must look at the lan- 
guage in connection with the circumstances, and de- 
termine what was intended, and whether the exemp- 
tion claimed was within the contemplation of the 
parties.” ‘ General words, from whatever cause aris- 
ing, may well be satisfied by limiting them to such 
extraordinary liabilities as carriers are under with- 
out fault or negligence on their part. When gen- 
eral words may operate without including the neg- 
ligence of the carrier or his servants, it will not be 
presumed that it was intended to include it. Every 
presumption is against an intention to contract for 
immunity for not exercising ordinary diligence in 
the transaction of any business, and hence the gen- 
eral rule is that contracts will not be so construed, 
unless expressed in unequivocal terms.” The court 
then give several examples of-language apparently 
broad enough to cover personal negligence, but 
which was held not to be so; as, ‘‘in any event, for 
loss or damage;” WV. J. St. Nav. Co. v. Merchants’ 
Bank, 6 How. 344; “at the risk of the master and 
owners ;” Alexander v. Greene, 7 Hill, 588; ‘*dam- 
age or loss to any article from or by fire or explo- 
sion of any kind;” Steinweg v. Erie Raiiway, 48 N. 





Y. 123; and in case the value of the property shipped 
is not stated, the holder “will not demand a sum 
exceeding fifty dollars for the loss or detention of or 
damage to” the same; Magnin v. Dinsmore, 56 N. 
Y. 168. The court conclude on this point: “ These 
authorities are directly in point, and they accord 
with a wise public policy, by which courts should 
be guided in the construction of contracts designed 
to relieve common carriers from obligations to exer- 
cise care and diligence in the prosecution of their 
business, which the law imposes upon ordinary 
bailees for hire engaged in private business.’ This 
decision was pronounced by four judges, Church, C. 
J., writing the opinion, Andrews, J., taking no part, 
Folger and Miller, JJ., being absent. 

The other decision was handed down January 21, 
1879, in Nicholas v. N. ¥. Cent. & H. R. R. R.Co. This 
was the case of a contract for carriage of trees, the 
shipping contract containing a provision that the 
carrier should not be responsible, among other 
things, for damage occasioned “ by delays from any 
cause, or change of weatlier,” and the trees were 
lost by the carrier’s negligent delay. The plaintiff 
was nonsuited, and this was affirmed by Rapallo, 
Miller, Earl, and Hand, without written opinion. 
Andrews, J., delivered a dissenting opinion, in 
which Church, C. J., concurred. The Mynard, New 
Jersey Steam Navigation Company, Alexander, and 
Magnin cases, supra, were cited by Judge Andrews, 
and it was conceded that the contract covered the 
case of loss by negligent delay, because in case of 
delay the carrier is not an insurer, and is liable only 
for negligent delay, and the shipper must be pre- 
sumed to understand this, and theoretically to know 
when he signs such a contract that it is intended to 
cover a case of negligent delay. This last consid- 
eration serves to distinguish the case from the My- 
nard case, with which otherwise it would seem to 
be in flat conflict, for certainly the language is no 
more explicit in this case than in the Mynard case. 

But Judge Andrews thought the court below erred 
in not submitting the case to the jury. The ship- 
ping contract covered ninety pages of the appeal 
book, and contained a great number of special ex- 
emptions, and he thought it should have been left 
to the jury to determine whether it was reasonable 
under the circumstances to hold the shippers to a 
careful reading of it. He also remarked that while 
the contract would have informed one skilled in 
the interpretation of contracts that it covered the 
case of the carrier’s own delay, yet the language 
did not clearly and explicitly convey this meaning 
to an ordinary man. 

This case is a remarkable example of the modern 
tendency to relax the common-law liability of com- 
mon carriers, but taking the law as it stands, it seems 
rather hard measure for the public. The doctrine 
has been generally held, it is true; as, for example, 
in Belger v. Dinsmore, 51 N. Y. 166; 10 Am. Rep. 
575; Kirkland v. Dinsmore, 62 N. Y. 171; 20 Am. 
Rep. 475; Mulligan v. Illinois Cent. R. Co., 36 Iowa, 
181; but these were cases of short receipts easily 
read. On the other hand, in Illinois, the assent of 
the shipper to the limitations in the bill of lading 
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is not conclusively presumed, but is a question for 
the jury; Illinois Cent. R. R. v. Frankenberg, 54 Til. 
88; 5 Am. Rep. 92; Adams Hzpress Co. v. Stettaners, 
61 Ill. 184; 14 Am. Rep. 57. Even in this State, 
checks for baggage are not of the character of bills 
of lading, and persons receiving them are not pre- 
sumed to know that they contain the terms upon 
which the property is carried; Blossom v. Dodd, 43 
N. Y. 264; 3 Am. Rep. 701; stress was here laid on 
the circumstances that the stipulations were in small 
print, and the car was dark; but there was a direc- 
tion in conspicuous print to read the stipulations, 
and the plaintiff did not read them. So it seems 
that here circumstances were allowed to affect the 
obligation of the passenger to read the contract. In 
Grace v. Adams, 100 Mass. 505; 1 Am. Rep. 131, 
the doctrine of the New York cases was laid down, 
but the court remarked that the terms and condi- 
tions of the contract in that case were expressed 
“in a way not calculated to escape attention.” 

It cannot be said of the contract in question that 
the exemption was expressed in a way not calculated 
to escape attention. To require a consignor of goods 
to stand at the carrier’s desk, and read 92 pages of 
print, filled with exemptions and conditions, before 
he makes up his mind to ship his goods, is asking a 
good deal; but to require of him to know, when he 
finds it, that an exemption from damage for delay 
from any cause, includes delay by the carrier’s own 
negligence, when the courts have repeatedly decided 
that such language does not exempt the carrier from 
the consequences of his own negligence in any other 
case, is asking too much, it seems to us; or at all 
events it is for a jury to say whether it is reasonable 
under the circumstances. 

The vice of all the decisions which enable the 
carrier to limit his liability by contract to any extent 
whatever, is that they practically enable the carrier 
to force a contract on the shipper to suit himself. It 
is a case of ‘‘ Hobson’s choice.” The shipper must 
accept the contract, or take away his goods, To be 
sure, he has a cause of action for damages in case 
of refusal to carry in the ordinary way, but what 
good is that to a man who is in haste to have his 
merchandise transported ? This consideration makes 
against the policy of suffering any limitation of the 
common liability even by contract. But the law is 
too well settled in this State to be disturbed. If we 
could make over the law we would relieve the com- 
mon carrier from all liability except for his own neg- 
ligence, and would not suffer him to relieve himself 
from liability for his own negligence except by de- 
liberate and explicit contract; and whether such a 
contract was made should be a question of fact in 


each case. 

__>.———_— 
ORGANIZATION OF THE SUPREME COURT 
OF JUDICATURE OF THE PROVINCE 
OF NEW YORK. 


BY ROB’T LUDLOW FOWLER. 


vil. 
The reign of Queen Anne is noticeable for events 
of importance in the development of the law of the 
Province. In this regual period, the germs of self-gov- 





ernment were at work, and there can belittle doubt but 
that the genius of the New World had begun to assert 
itself in favor of independence. Chief Justice 
Mompesson, of New York, wrote to Lord Notting- 
ham in July, 1704, ‘‘ that some of the leading men al- 
“‘ ready begin to talk of shaking off their subjection 
“to the crown of England.’’ 1 Chalmer'’s Revolt of 
the Colonies, 316. 

During the reign of George the First (1714-1727), the 
Assembly of New York maintained and exercised the 
right of appropriating money, and of establishing the 
salaries of civil officers, without the co-operation of 
the Governor; this was an important assertion of par- 
liamentary privilege. 

An account of the Supreme Court cannot be 
abstracted from the current events of the day, for 
most of its judgments bearing on the extent of its 
jurisdiction, are more or less interwoven with some 
semi-political event. The jurisdiction of the courts 
of this State, at the present day, depends on many 
things so remote in the history of the English-speaking 
peoples, that an encroachment upon antiquarianism 
may be pardoned, for the result. 

Year by year from the date of the colonization of 
America by the European powers, the Common Law 
of England began, for the first time, to have an extra- 
territorial effect and jurisdiction. This new branch 
of the law was influenced by acts of the Parliament of 
England, and by those authoritative edicts and ordi- 
nances issued from the King, the head of the State. 
The Colonies were called by the sovereigus of Europe, 
their foreign dominions, demesne lands in partibus 
exteris, and were originally held as their own estate, 
“not as parcels of the realm,” but ‘as lands not yet 
annexed to the crown.’’ The interference of the 
Parliament of England in American affairs was, at 
first, resented by the servants of the crown, 
claiming the Commons had no jurisdiction in 
countries not annexed to the crown. Journal of 
House of Commons, April, 1621. 

Step by step the English Colonial Law assumed 
shape and form, and developed into a distinct science. 
The colonies, provinces, islands and plantations of 
England, by means of charters and of commissions 
to the governors in provinces without charters, be- 
came separate but dependent bodies politicin a greater 
or lesser degree, modelled upon the Counties Palatine 
of Jersey and Durham. Pownall’s Colonies (London 
ed., A. D., 1768), p. 60. 

Courts were established by the crown, as well in the 
Colonies as in New York and other conquered prov- 
inces; but in the latter class of plantations, the right 
of the conqueror, to establish judicatories, admits of 
no dotbt, while in the former, this right was a matter 
of grave concern, and universally disputed by the rad- 
ical Colonists. As this was a new question, unsettled 
in the law of England, except by such precedents as 
the customs of the island of Jersey, which were in 
favor of the position of the Colonists, it was one of 
the issues finally determined by an appeal to arms, 
a court which admits of no review. 

It is an elementary proposition, that the Colonial 
judicial system is a part of the organic structure of 
the Supreme Court of New York. The jurisdiction and 
existence of the Supreme Court of the Province were 
fimly secured, on a foundation independent of the legis- 
lative action of the Colonial Assembly, by Lord Bello- 
mont’s ordinance of 1699. And as thus established it 
continued for nearly one hundred and fifty years, 
substantially the same tribunal. During this long 
period, in the history of New York, this court Was 
the highest law court. It had few essential differences 
from the courts of Westminster Hall. At the 
present day the jurisdiction of the Supreme Court 
is, in part, identical with that of its predecessor. 
(See Code of Civ. Pro., § 217, and R. 8.) 
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Lord BeHomont’s ordinance of 1699 made no pro- 
vision for a Court of Chancery. After an interval of 
several years, Lieutenant-Governor Nanfan, on the 
20th of August, 1701, issued an ordinance erecting the 
Court of Chancery and vesting the power of the 
Chancellor in the Governor and council, or any three 
of the latter, who should take the oath prescribed. 
(Council Min.) This court was suspended, in 1702, until 
a fee bill should be settled; in 1704, this being 
accomplished, the court was revived by an ordinance. 
(2 R. L. 1813; Appendix No. VII.) The es- 
tablishment of the Court of Chancery, by or- 
dinance, met with opposition from the Assembly 
and their constituents; but the hostility did not ex- 
tend to the ordinance creating the Supreme Court 
in which all issues of fact were tried by jury. 

The main reason of the opposition to the Court of 
Chancery was, that in this court the King’s quit-rents 
could be collected, without the trial of an issue of fact 
by a jury. Any attempt to enforce the quit-rents 
in New York always awakened popular hostility. 

Lord Bellomont’s death, in 1701, left Lieutenant- 
Governor Nanfan, temporarily, in charge of the Prov- 
ince. Lord Cornbury was appointed to succeed Lord 
Bellomont, shortly after the latter’s death. So soon 
as the news of Lord Cornbury’s appointment was re- 
ceived inthe Province, Nicholas Bayard, a leader of 
the anti-Leisterian party, promoted several ad- 
dresses to the King, the Parliament, and to the new 
Governor. These were generally subscribed by the 
inhabitants and the soldiers of the garrison at the 
tavern of John Hutchins, an alderman of the city of 
New York. As the addresses occasioned a trial, 
which introduced one of the most important principles 
known in the administration of the law, an account of 
it is appropriate to the subject of this sketch. Bay- 
ard’s party, aggrieved by their defeat at the elec- 
tions during Bellomont’s time, and encouraged by the 
appointment of Lord Cornbury, in the addresses 
openly accused the Lieutenant-Governor of bribing 
the Assembly, and generally reflected on the Council. 

So soon as Nanfan heard of the character of the ad- 
dresses, an order was made in Council, dated the 16th 
of January, 1702, directing Hutchins to deliver them 
up, and upon his refusal he was committed to the 
common jail of the city of New York, “for the 
signing of libels said to be against the administration 
of the government.”’ 

Colonel Bayard and Mr. Van Dam, as leaders of 
their party, immediately petitioned for Hutchin’s re- 
lease, and thereupon Mr. Nanfan and the Council, 
contrary to the opinion of the Attorney-General, is- 
sued a warrant committing Bayard to the common 
jail on a charge of high treason, under a statute 
passed in the year 1691, by the General Assembly of 
the Province. By this enactment any overt act dis- 
turbing the peace of the Crown was made treason, 
punishable according to the course of the com- 
mon law. The act is set out at large, in the 
report of Bayard’s Trial (14 Howell’s State Trials, 
p. 471). There is no published report of a New York 
case of an earlier date (A. D. 1702), except that 
mentioned in Paper V, of this series, 19 Alb. Law 
Journal, p. 190. 

Lieutenant-Governor Nanfan did not await Lord 
Cornbury’s arrival, but at once issued a special com- 
mission of Oyer and Terminer to Atwood, the Chief 
Justice of the Supreme Court, and to Depeyster and 
Walters, the puisne judges, before whom Bayard was 
brought to trial at New York city. As this interest- 
ing case is fully reported in the English State 
Trials (though unreported in New York) it will be 
permissible to mention only the several points of in- 
terest to practitioners. 

The New York statute of 1691, under which Colonel 








Bayard was indicted, made the law of England con- 
cerning treason, the supreme law of the case. At 
the appropriate stage of the trial, Mr. Nicholl, 
one of the counsel for the prisoner, moved that the 
indictment be quashed, it not being found by twelve 
men of the grand jury. The motion was overruled by 
Chief Justice Atwood on the hyper-technical ground, 
that the grand jury, having been discharged, “the 
indictment was a matter of record, and that no aver- 
ment could be made against a record.” 

The indictment against Colonel Bayard is printed 
in Howell’s report of the case. Colonel Bayard 
plead not guilty, and asked to be allowed two clerks to 
take the minutes of the trial, which request Atwood re- 
fused. The infamous conduct of Judge Atwood, as re- 
ported in this case, was not surpassed by that of Jeffreys 
himself; his insolent bearing to the counsel, Mr. Emot, 
then the most distinguished for learning of any law- 
yer in the Province, his violent tirades and arbitrary 
and partial demeanor condemn him to unenviable dis- 
tinction, as the worst judge in the history of the Su- 
preme Court. The accused was found guilty against 
the evidence and the law, by a jury mainly composed 
of Dutchmen, who were ignorant of the English lan- 
guage. According to the barbarous practice of the 
time Colonel Bayard was sentenced to be drawn and 
quartered. 

The evidence of the witnesses, in this case, is given in 
detail in Howell’s report, and it, as well as the motion 
in arrest of judgment and the opinions of the court, 
repays an attentive perusal of the case. 

The important feature of Bayard’s trial, is the place 
it occupies in the history of the office of the jury. Mr. 
Emot, the counsel for the accused, contended that the 
jury was of right to judge both the law and the 
fact, involved in the plea of not guilty, and this doc- 
trine does not appear to have been contradicted. 

Bayard appealed from the sentence to the Queen in 
Council, Queen Anne having succeeded to the throne 
on the death of King William III. in 1702. The at- 
tainder was reversed. Order of the Queen in Coun- 
cil, 4 Col. Doc. 1023. In the minutes of the Supreme 
Court for October Term, 1703, it appears that the re- 
mittitur of record was duly entered (1 Smith, 146) as a 
judgment of the Supreme Court. 

Queen Anne, shortly after her accession, renewed the 
commission to Lord Cornbury as Governor of New 
York. On the 3d day of April, 1704, Cornbury, with 
the advice and consent of the Council, published an 
ordinance, which recites in substance, that on account 
of the delays, occasioned by the shortness and infre- 
quency of the sessions of the Supreme Court, much ex- 
pense was occasioned to litigants. The ordinance di- 
rected that the court should be held on the first Tues- 
days in June and September and second Tuesdays in 
March and October in every year at the city of New 
York, or at such other place as the Governor, by ad- 
vice of the Council, should appoint by proclamation, 
issued twenty days before the holding of the court; 
the sessions or terms were to be five days and no longer. 

The jurisdiction of the Supreme Court, prescribed by 
the ordinance of Lord Bellomont, was confirmed by 
Lord Cornbury’s ordinance. See this Ordinance, 2 R. 
L., Appendix, No. VI. 

The Supreme Court, as thus re-established, continued 
with no substantial alteration until the war for Ameri- 
can independence. Precisely what was its jurisdiction 
as the Provincial King’s Bench, Common Pleas and 
Exchequer, we may reserve for a subsequent paper. 

Lord Cornbury’s instructions prompted him to be 
zealous in the work of establishing the Church of Eng- 
land in the Province. The Dutch inhabitants of New 


York in 1706 were still of the professed religion of the 
Synod of Dort, and subject in church government to 
the Classis of Amsterdam. Lord Cornbury’s efforts 
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to found the Church of Englard as the State religion 
of New York, led him to a conflict in the courts, 
where he was discomfitted. 

Francis Makemie and John Hampton, two Presby- 
terian ministers, were arrested for preaching without 
a license from the Governor; they were thrown into 
jail on the 21st of January, 1706, by virtue of a warrant 
issued by Lord Cornbury. After some weeks’ confine- 
ment they were brought before Mompesson, then the 
Chief Justice of the Supreme Court, ona writ of habeas 
corpus and admitted to bail. The writ of habeas cor- 
pus in this case and the sheriff's return to it, appear 
in the fourth volume of Force’s Historical Tracts 
(No. 4), and are interesting to lawyers as practice 
precedents of the Colonial Supreme Court, few of 
which are obtainable. 

It is said that the habeas corpus act did not extend 
to the plantations (3 Col. Doc. 357), but independent of 
the acts, the writ seems to have been in constant use 
in New York. One of the earliest instances of 
this writ in New York, was in the case of French, con- 
fined in 1689, by order of Leisler. See 3 Col. Doc. 681, 
and the curious return to the writ. 

The fact that the writ was in common use both in 
term and vacation in New York, where the habeas 
corpus act did not extend, supports Mr. Hallam’s 
opinion that the act 31 Charles II. ‘‘introduced no new 
principle nor conferred any right upon the subject.” 
2 Hallam’s Const. Hist. 176. At common law this writ 
was the inherent right of every subject while in the 
King’s Dominion, and the statute of 31 Charles II. was 
merely declaratory of what the common law should be. 

The mittimus of Lord Cornbury failed to specify any 
crime, and Makemie and Hampton had hopes of being 
discharged by Chief Justice Mompesson without being 
compelled to give bail. Before the return to the writ 
of habeas corpus was made by the sheriff, Cornbury 
issued another mittimus, in form somewhat more regu- 
lar, and the prisoners were bailed for their appearance 
in court. 

At the March Term, in the sixth year of the reign of 
Queen Ann, the grand jury found a true bill against 
Makemie, for unlawfully preaching without a license 
“against the peace of our Lady, the Queen, her crown 
and dignity,’ and for the unlawful use of other rites 
and ceremonies than those contained in the book of 
Common Prayer, against the form of the statute. 
The last clause of the indictment was for an unlaw- 
ful meeting in aconventicle. No true bill was found 
against Hampton. 

When the case of Makemie came on for trial, the 
prisoner plead the general issue, not guilty. The at- 
torney for the crown rested his case on the statute of 
Henry VIII, asserting and establishing the supremacy 
of the Queen in ecclesiastical affairs, also upon the 
private instructions of the Governor, the English uni- 
formity of worship act and the penal laws against con- 
venticles. These statutes were all levelled at Roman- 
ist recusants, and were restricted to England, Wales 
and Berwick-upon-Tweed. Makemie’s case is consid- 
ered by historians among the most interesting of the 
Colonial period, as it in some manner affected relig- 
ious freedom, one of the essential principles of Ameri- 
can success. 

It is no less interesting and important to lawyers, 
for it has a direct bearing upon the effect, in New 
York, of the statutes of the English Parliament, 
a perplexing problem, notwithstanding the general 
proposition that the statutes of Great Britain 
did not extend to the plantations unless express- 
ly named in the acts. Statutes in force in England 
before the settlement or conquest of a plantation 
were, in somc cases, applied as part of the common law 
ot England, applicable to the situation of the Colon- 
ists. Makemie’s counsel maintained that no statute of 
England, anterior to the settlement of New York, could 





apply there; but there was no ruling onthis point. It 
may be observed that no branch of extraterritorial 
Common Law jis so involved in doubt as the rule by 
which the Statute Law of England was applied to the 
American plantations. 

The counsel for Makemie, Messrs. Nicol and 
Jamison, contended that the statutes, invoked in 
behalf of the crown, were all local acts confined to 
England, and they rested their client’s case on the act 
of the New York Assembly of 1691, known as the ‘Char- 
ter of Libertys”’ (3R.8., 1829, appendix), which pro- 
vided for absolute religious toleration in the Provinces.* 
If the penal act did not extend to New York, the English 
act of toleration, which was intended to abate the rigor 
of the penal acts, certainly did not. The counsel for the 
crown moved, that the jury should bring in a special 
verdict, as they were not judges of the law, and the 
accused had admitted the facts. 

The Chief Justice, Mompesson, with the puisne jus- 
tices Millward and Wenham, constituted the commis- 
sion of Oyer and Terminer, for in criminal trials the 
justices sat by virtue of a special commission, similar 
to that in Bayard’s case. 14 State Trials, p. 471. 

Mompesson charged the jury that if they ‘‘ chose to 
take upon themselves to judge the law they might do 
so, or bring it in specially.”” He had some doubts how 
far the Governor’s instructions had the force of law. 
The jury found the defendant not guilty,, another 
instance of a very early assertion of the right of New 
York juries to be judges on mixed questions of fact and 
law. Singularas it may seem, the modern tendency 
seems to be tu deprive the jury of the latter portion of 
their office. The propensity of the judges in all ages, 
is to accumulate power, which in time of civil commo- 
tion, or by agitation, is taken away from them. 

The discussion in Makemie’s case, on the Territorial 
extent and effect of the statutes of the English Parlia- 
ment, make it of practical interest. The Constitution of 
1777 made such of the statutes of Great Britain as were 
in force in New Y ork, on the 19th of April, 1775, and not 
repugnant to it, part of the great body of the law of the 
State. Subsequent enactments, of the same import, do 
not diminish the consequence of the few Colonial pre- 
cedents and early adjudications bearing on this 
important subject. The State courts have had 
occasion to examine this branch of the law of 
Colonial New York, and the decisions have been 
the result of arduous labors made necessary in conse- 
quence of the meagreness and inaccessibility of the au- 
thorities. There are no digests or text-books on the sub- 
ject, which is involved in obscurity, consequently exact 
references to cases decided before the revolution 
serve the investigator at least as an index to the region 
sought, and are not altogether unimportant or un- 
worthy of attention. 








>. 
CONFLICT OF LAWS—CAPACITY OF PER- 
SONS— LEX LOCI AND LEX DOMICILII. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


MILLIKEN AND OTHERS V. PRATT. 


The validity of a contract, even as regards the capacity of the 
parties, is generally to be determined by the law of the 
State in which it is made. 

If an inhabitant of this Commonwealth buys goods personally 
in another State, or orders them by letter mailed here, and 
they are delivered to a carrier for him there, the contract 
is made in that State. 





* The counsel of the Crown suggested that the ‘‘ Charter 
of Libertys’’ had been repealed, as was the fact (19 Alb. 
Law Jour. p. 211), but he was not prepared to prove his as- 
sertion. The accused, therefore, had the benefit of the 
doubt. The “Charter of Libertys” was included in com- 
pilations of the New York Colonial Statutes, long after its 
repeal by King William Third. 
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A contract of guaranty, signed in this Commonwealth and 
sent by mail to another State, and assented to and acted 
on there, for the price of goods sold there, is made in that 
State. . 

A contract. made in another State by a married woman domi- 
ciled here, which a married woman was not at the time ca- 
pable of making under the law of this Commonwealth, but 
was then allowed by the law of that State to make, and 
which she could now lawfully make in this Commonwealth, 
will sustain an action against her in our courts, although 
the contract was made by letter sent from her here to the 
other party there. 


ee aoe to recover $500 and interest from Janu- 
ary 6, 1872. Writ dated June 30, 1875. The case 
was submitted to the Superior Court on agreed facts, 
in substance as follows: 

The plaintiffs are partners doing business in Port- 
land, Maine, under the firm name of Deering, Milli- 
ken & Co. The defendant is, and has been since 1850, 
the wife of Daniel Pratt, and both have always re- 
sided in Massachusetts. In 1870, Daniel P., who was 
then doing business in Massachusetts, applied to the 
plaintiffs at Portland for credit, and they required of 
him, as a condition of granting the same, a guaranty 
from the defendant to the amount of 3500, and ac- 
cordingly he procured from his wife the following in- 
strument: 

“Portland, January 29, 1870. In consideration of 
one dollar paid by Deering, Milliken & Co., receipt of 
which is hereby acknowledged, I guarantee the pay- 
meut to them by Daniel Pratt of the sum of five hun- 
dred dollars, from time to time as he may want — this 
to be a continuing guaranty. Sarau A. PRATT.”’ 


This instrument was executed by the defendant two 
or three days after its date, at her home iu Massachu- 
setts, and there delivered by her to her husband, who 
sent it by mail from Massachusetts to the plaintiffs in 
Portland; and the plaintiffs received it from the post- 
office in Portland early in February, 1870. 

The plaintiffs subsequently sold and delivered goods 
to Daniel from time to time until October 7, 1871, 
and charged the same to him, and, if competent, it 
may be taken to be true, that in so doing they relied 
upon the guaranty. Between February, 1870, and Sep- 
tember 1, 1871, they sold and delivered goods to him 
on credit to an amount largely exceeding $500, which 
were fully settled and paid for by him. This action is 
brought for goods sold from Septem ber 1, 1871, to Octo- 
ber 7, 1871, inclusive, amounting to $860.12, upon which 
he paid $300, leaving a balance due of $560.12. The one 
dollar mentioned in the guaranty was not paid, and 
the only consideration moving to the defendant there- 
for was the giving of credit by the plaintiffs to her 
husband. Some of the goods were selected person- 
ally by Daniel at plaintiffs’ store in Portland, others 
were ordered by letters mailed by Daniel from Massa- 
chusetts to the plaintiffs at Portland, and all were sent 
by the plaintiffs by express from Portland to Daniel in 
Massachusetts, who paid all express charges. The par- 
ties were cognizant of the facts. 

By a statute of Maine, duly enacted and approved 
in 1866, it is enacted that “the contracts of any mar- 
ried woman, made for any lawful purpose, shall be 
valid and binding, and may be enforced in the same 
manner as if she were sole.’’ The statutes and the de- 
cisions of the court of Maine may be referred to. 

Payment was duly demanded of the defendant be- 
fore the date of the writ, and was refused by her. 

The Superior Court ordered judgment for the de- 
fendant, and the plaintiffs appealed to this court. 


W. W. Rice, for plaintiffs. 
W. S. Stearns and J. H. Butler, for defendant. 


Gray, ©. J. The general rule is that the validity of 
a contract is to be determined by the law of the State 








in which it is made; if it is valid there, it is deemed 
valid everywhere, and will sustain an action in the 
courts of a State whose laws do not permit such a con- 
tract. Scudder v. Union National Bunk, 91 U. 8. 406. 
Even a contract expressly prohibited by the statutes 
of the State in which the suit is brought, if not in it- 
self immoral, is not necessarily nor usually deemed so 
invalid that the comity of the State, as administered 
by the courts, will refuse to entertain an action on 
such a contract made by one of its own citizens abroad 
in a State the laws of which permit it. Greenwood vy. 
Curtis, 6 Mass. 358; McIntyre v. Parks, 3 Metce. 207. 

If the contract is completed in another State, it 
makes no difference in principle whether the citizen of 
this State goes in person, or sends an agent, or writes 
a letter, across the boundary line between the two 
States. As was said by Lord Lyndhurst, “If I, resid- 
ing in England, send down my agent to Scotland, and 
he makes contracts for me there, it is the same as if I 
myself went there and made them.” Pattison v. Mills, 
1 Dow & Cl. 342, 363. So if a person residing in this 
State signs and transmits, either by a messenger or 
through the post-office, to a person in another State, a 
written contract, which requires no special forms or 
solemnities in its execution, and no signature of the 
person to whom it is addressed, and is assented to and 
acted on by him there, the contract is made there, just 
as if the writer personally took the executed contract 
into the other State, or wrote and signed it there; and 
it is no objection to the maintenance of an action 
thereon here, that such a contract is prohibited by the 
law of this Commonwealth. McIntyre v. Parks, above 
cited. 

The guaranty, bearing date of Portland, in the State 
of Maine, was executed by the defendant, a married 
woman, having her home in this Commonwealth, as 
collateral security for the liability of her husband for 
goods sold by the plaintiffs to him, and was sent by her 
through him by mail to the plaintiffs at Portland. The 
sales of the goods ordered by him from the plaintiffs 
at Portland, and there delivered by them to him in 
person, or to a carrier for him, were made in the State 
of Maine. Orcutt v. Nelson, 1 Gray, 536; Kline v. Ba- 
ker, 99 Mass. 253. The contract between the defendant 
and the plaintiffs was complete when the guaranty had 
been received and acted on by them at Portland, and 
not before. Jordan v. Dobbins, 122 Mass. 168. It must, 
therefore, be treated as made and to be performed in 
the State of Maine. 

The law of Maine authorized a murried woman to 
bind herself by any contract as if she were unmarried. 
Stat. of Maine of 1866, ch. 52; Mayo v. Hutchinson, 57 
Me. 546. The law of Massachusetts, as then existing, 
did not allow her to enter into a contract as surety or 
for the accommodation of her husband or of any third 
person. Gen. Stats., ch. 108,§3; Nourse v. Henshaw, 
123 Mass. 96. Since the making of the contract sued 
on, and before the bringing of this action, the law of 
this Commonwealth has been changed, so as to enable 
married women to make such contracts. Stats. 1874, 
ch. 184; Major v. Holmes, 124 Mass. 108; Kenworthy v. 
Sawyer, ante, 28. 

The question, therefore, is, whether a contract made 
in another State by a married woman domiciled here, 
which a married woman was not at the time capable 
of making under the law of this Commonwealth, but 
was then allowed by the law of that State to make, 
and which she could not lawfully make in this Com- 
monwealth, will sustain an action against her in our 
courts. 

It has been often stated by commentators that the 
law of the domicile, regulating the capacity of a per- 
son, accompanies and governs the person everywhere. 
But this statement, in modern times at least, is sub- 
ject to many qualifications; and the opinions of for- 
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eign jurists upon the subject, the principal of which 
are collected in the treatises of Mr. Justice Story and 
of Dr. Francis Wharton on the Conflict of Laws, are 
too varying and contradictory to control the general 
current of the English and American authorities in 
favor of holding that a contract, which by the law of 
the place is recognized as lawfully made by a capable 
person, is valid everywhere, although the person would 
not, under the law of his domicile, be deemed capable 
of making it. a a : 

Two cases in the time of Lord Hardwicke have been 
sometime supposed to sustain the opposite view. The 
first is Ex parte Lewis,1 Ves. Sen. 298, decided in the 
Court of Chancery in 1749, in which a petition, under 
the statute of 4 George II, ch. 10, that a lunatic heir of 
a mortgagee might be directed to convey to the mort- 
gagor, was granted by Lord Hardwicke, on the ground 
of “there having been a proceeding before a proper 
jurisdiction, the Senate of Hamburgh, where he re- 
sided, upon which he was found non compos, and a 
curator or guardian appointed for him and his affairs, 
which proceeding the court was obliged to take notice 
of.”” But the foreign adjudication was thus taken no- 
tice of as competent evidence of the lunacy only; and 
that the authority of the foreign guardian was not re- 
cognized as extending to England is evident from the 
fact that the conveyance prayed for and ordered was 
from the lunatic himself. The other is Morrison's 
case, in the House of Lords in 1750, for a long time 
principally known in England and America by the im- 
perfect and conflicting statements of counsel arguendo 
in Sill v. Worswick, 1 H. Bl. 677, 682; but in which, as 
the Scotch books of reports show, the decision really 
was that a committee, appointed in England, of a lu- 
natic residing there, could not sue in Scotland upon a 
debt due him, but that, upon obtaining a power of at- 
torney from the lunatic, they might maintain a suit in 
Scotland in his name; and Lord Hardwicke said that 
the law would be the same in England — evidently 
meaning, as appears by his own statement afterward, 
that the same rule would prevail in England in the 
case of a forcigner who had been declared a lunatic, 
and as such put under guardianship in the country of 
his domicile. Morison’s Dict., Dec. 4595; 1 Cr. & Stew. 
454, 459; Thorne v. Watkins, 2 Ves. Sen. 35, 37. Both 
those cases, therefore, rightly understood, are in exact 
accordance with the later decisions, by which it is now 
settled in Great Britain and in the United States, that 
the appointment of a guardian of an infant or lunatic 
in one State or country, gives him no authority and 
has no effect in another, except so far as it may influ- 
ence the discretion of the courts of the latter, in the 
exercise of their own independent jurisdiction, to ap- 
point the same person guardian, or to degree the cus- 
tody of the ward to him. Ex parte Watkins, 2 Ves. 
Sen. 470; In re Houstown, 1 Russ. 312; Johnstone v. 
Beattie, 10 Cl. & Fin. 42; Stuart v. Bute, 9 H. L. Cas. 
440; S. C., 4 Macq. 1; Nugent v. Veizera, L. R.,2 Eq. 
704; Woodworth v. Spring, 4 Allen, 321; Story’s Confl., 
§ 490. 

Lord Eldon, when Chief Justice of the Common 
Pleas, and Chief Justice Kent and his associates in 
the Supreme Court of New York, held that the ques- 
tion whether an infant was liable to an action in the 
courts of his domicile, upon a contract made by him 
in a foreign country, depended upon the question 
whether by the law of that country such a contract 
bound an infant. Male v. Roberts, 3 Esp. 163; Thomp- 
son v. Ketcham, 8 Johns. 189. 

Mr. Westlake, who wrote in 1858, after citing the 
decision of Lord Eldon, well observed, ‘‘ That there is 
not more authority on the subject may be referred to 
its not having been questioned; ’’ and summed up the 
law of England thus: ‘‘ While the English law remains 
as it is, it must, on principle, be taken as excluding, in 
the case of transactions having their seat here, not 





only a foreign age of majority, but also all foreign de- 
termination of status or capacity, whether made by 
law or by judicial act, since no difference can be es- 
tablished between the cases, nor does any exist on the 
continent.’’ ‘‘ The validity of a contract made out of 
England, with regard to the personal capacity of the 
contractor, will be referred in our courts to the lex 
loct contractus ; that is, not to its particulay provisions 
on the capacity of its domiciled subjects, bat in this 
sense, that, if good where made, the contract will be 
held good here, and conversely.’’ Westlake’s Private 
International Law, §§ 401, 402, 404. 

In a recent case, Lord Romilly, M. R., held that a 
legacy bequeathed by one domiciled in England toa 
boy domiciled with his father in Hamburg, by the law 
of which boys do not become of age until twenty-two, 
and the father is entitled as guardian to receive a leg- 
acy bequeathed to an infant, might be paid to the boy 
at his coming of age by the law of England, although 
still a mipor by the law of his domicile, and in the 
meanwhile must be dealt with as an infant’s legacy. 
In re Hellmann's Will, L. R., 2 Eq. 368. 

The Supreme Court of Louisiana, in two cases which 
have long been considered leading authorities, strongly 
asserted the doctrine that a person was bound bya 
contract which he was capable by the law of the place, 
though not by the law of his own domicile, of making; 
as, for instance, in the case of a contract made bya 
person over twenty-one and under twenty-five years 
of age, in a State whose laws authorized contracts to 
be made at twenty-one, whereas by the laws of his 
domicile he was incapable of contracting under twen- 
ty-five. Baldwin v. Gray, 16 Mart. 192,198; Saul v. 
His Creditors, 17 id. 569, 597. The same doctrine was 
recognized as well settled in Andrews v. His Creditors, 
11 La. 464, 476. 

In other cases of less note in that State, the question 
of personal capacity was indeed spoken of as governed 
by the haw of the domicile. Le Breton v. Nouchet, 8 
Mart. 60,70; Barrera v. Alpuente, 18 id. 69,70; Gar- 
nier v. Poydras, 13 La. 177, 182. But in none of them 
was the statement necessary to the decision. In Le 
Breton v. Nouchet, the point adjudged was, that where 
a man and woman, domiciled in Louisiana (by the law 
of which the wife retains her separate property), were 
married, with the intention of returning to Louisiana, 
in the Mississippi territory (where the rule of the 
common law prevailed, where the wife’s property be- 
came her husband’s), the law of Louisiana, in which 
the parties intended to continue to reside, governed 
their rights in the wife’s property; and the further 
expression of an opinion that the rule would be the 
same if the parties intended to remain in the Missis- 
sippi territory was purely obiter dictum, and can hardly 
be reconciled with later decisions of the same court. 
Gale v. Davis, 4 Mart. 645; Saul v. His Creditors, 17 id. 
569. See, also, Read v. Earle, 12 Gray, 423. In Bar- 
rera v. Alpuente, the case was discussed in the opinion 
upon the hypothesis that the capacity to receive a leg- 
acy was governed by the law of the domicile; but the 
same result would have followed from halding that it 
was governed by the law of the place where the right 
was accrued and was sought to be enforced. In Gar- 
nier v. Poydras, the decision turned on the validity 
of a power of attorney executed and a judicial author- 
ization given in France, where the husband and wife 
had always resided. 

In Greenwood v. Curtis, Chief Justice Parsons said : 
“By the common law, upon principles of national 
comity, a contract made in a foreign place, and to be 
there executed, if valid by the laws of that place, may 
be a legitimate ground of action in the courts of this 
State; although such contract may not be valid by our 
laws, or even may be prohibited to our citizens;’’ and 
that the Chief Justice considered this rule as extend- 
ing to questions of capacity is evident from his subse- 
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quent illustration of a marriage contracted abroad 
between persons prohibited to intermarry by the law 
of their domicile. 6 Mass. 377, 379. The validity of 
such marriages (except in case of polygamy, or of mar- 
riages incestuous according to the general opinion of 
Christendom), has been repeatedly affirmed in this 
Commonwealth. Medway v. Needham, 16 Mass. 157; 
Sutton v. Warren, 10 Metc. 451; Commonwealth v. 

Lane, 113 Mass. 458. 

The recent decision in Sottomayor v. De Barros, 3 
P. D. 1, by which Lords Justices’ James, Baggallay and 
Cotton, without referring to any of the cases we have 
cited, and reversing the judgment of Sir Robert Phil- 
limore in 2 P. D. 81, held that a marriage in England 
between first cousins, Portuguese subjects, resident 
in England,who by the law of Portugal were incapable 
of intermarrying except by a Papal dispensation, was 
therefore null and void in England, is utterly opposed 
to our law; and consequently the dictum of Lord Jus- 
tice Cotton, “It is a well-recognized principle of law 
that the question of personal capacity to enter into 
any contract is to be decided by the law of domicile,” 
is entitled to little weight here. 

It is true that there are reasons of public policy for 
upholding the validity of marriages, that are not ap- 
plicable to ordinary contracts; but a greater disregard 
of the lex domicilii can hardly be suggested, than in 
the recognition of the validity of a marriage con- 
tracted in another State, which is not authorized by 
the law of the domicile, and which permanently af- 
fects the relations and the rights of two citizens and 
of others to be born. 

Mr. Justice Story, in his Commentaries on the Con- 
flict of Laws, after elaborate consideration of the au- 
thorities, arrives at the conclusion that ‘in regard to 
questions of minority or majority, competency or in- 
competency to marry, incapacities incident to cover- 
ture, guardianship, emancipation, and other personal 
qualities and disabilities, the law of the domicile of 
birth, or the law of any other acquired and fixed dom- 
icile, is not generally to govern, but the lex loci con- 
tractus aut actus, the law of the place where the con- 
tract is made or the act done;”’ or as he elsewhere 
sums it up, ‘although foreign jurists generally hold 
that the law of the domicile ought to govern in regard 
to the capacity of persons to contract; yet the com- 
mon law holds a different doctrine, namely, that the 
lex loci contractus is to govern.’’ Story’s Confl., §§ 103, 
241. So Chancellor Kent, although in some passages of 
the text of his Commentaries he seems to incline to 
the doctrine of the civilians, yet in the notes after- 
ward added unequivocally concurs in the conclusion 
of Mr. Justice Story. 2 Kent’s Com. 233, ncte, 458, 459 
and note. 

In Pearl vy. Hansborough, 9 Humph. 426, the rule 
was carried so far as to hold that where a married 
woman domiciled with her husband in the State of 
Mississippi, by the law of which a purchase by a mar- 
ried woman was valid and the property purcinased 
went to her separate use, bought personal property in 
Tennessee, by the law of which married women were 
incapable of’ contracting, the contract of purchase 
was void and could not be enforced in Tennessee. 
Some authorities, on the other hand, would uphold a 
contract made by a party capable by the law of his 
domicile, though incapable by the law of the place of 
the contract. In re Hellman’s Will, and Saul v. His 
Creditors, above cited. But that alternative is not 
here presented. In Hill vy. Pine River Bank, 45 N. H. 
300, the contract was made in the State of the woman’s 
domicile, so that the question before us did not arise 
and was not considered. 

The principal reasons upon which continental jurists 
have maintained that personal laws of the domicile 
affecting the status and capacity of all inhabitants of 
& particular class, bind them wherever they may go, 





appear to have been that each State has the rightful 
power of regulating the status and condition of its 
subjects, and, being best acquainted with the circum- 
stances of climate, race, character, manners and cus- 
toms, can best judge at what age young persons may 
begin to act for themselves, and whether and how far 
married women may act independently of their hus- 
bands; that laws limiting the capacity of infants or 
of married women are intended for their protection, 
and cannot therefore be dispensed with by their agree- 
ment; that all civilized States recognize the incapacity 
of infants and married women; and that a person, 
dealing with either, ordinarily has notice, by the ap- 
parent age or sex, that the person is likely to be of a 
class whom the laws protect, and is thus put upon in- 
quiry how far, by the law of the domicile of the per- 
son, the protection extends. 

On the other hand, it is only by the comity of other 
States that laws can operate beyond the limit of the 
State that makes them. In the great majority of 
cases, especially in this country, where it is socommon 
to travel,,or to transact business through agents, or to 
correspond by letter, from one State to another, it is 
more just, as well as more convenient, to have regard 
to the law of the place of the contract, as a unifofm 
rule operating on all contracts of the same kind, and 
which the contracting parties may be presumed to 
have in contemplation when making their contracts, 
than to require them at their peril to know the domi- 
cile of those with whom they deal, and to ascertain 
the law of that domicile, however remote, which in 
many cases could not be done without such delay as 
would greatly cripple the power of contracting abroad 
at all. 

As the law of another State can neither operate nor 
be executed in this State by its own force, but only by 
the comity of this State, its operation and enforce- 
ment here may be restricted by positive prohibition of 
statute. A State may always by express enactment 
protect itself from being obliged to enforce in its courts 
contracts made abroad by its citizens, which are not 
authorized by its own laws. Under the French Code, 
for instance, which enacts that the laws regulating the 
status and capacity of persons shall bind French sub- 
jects, even when living in a foreign country, a French 
court cannot enforce a contract made by a Frenchman 
abroad, which he is incapable of making by the law of 
France. See Westlake, $$ 399, 400. 

It is possible also that in a State where the common 
law prevailed in full force, by which a married woman 
was deemed incapable of binding herself by any con- 
tract whatever, it might beinferred that such an utter 
incapacity, lasting throughout the joint lives of hus- 
brnd and wife, must be considered as so fixed by the 
settled policy of the State, for the protection of its 
own citizens, that it could not be held by the courts 
of that State to yield to the law of another State in 
which she might undertake to contract. 

But it is not true at the present day that all civilized 
States recognize the absolute incapacity of married 
women to make contracts. The tendency of modern 
legislation is to enlarge their capacity in this respect, 
and in many States they have nearly or quite the same 
powers as if unmarried. In Massachusetts, even at 
the time of the making of the contract im question, a 
married woman was vested by statute A. h a very ex- 
tensive power to carry on business by herself, and to 
bind herself by contracts with regard to her own 
property, business and earnings; and, before the be- 
ginning of the present action, the power had been ex- 
tended so as to include the making of all kinds of con- 
tracts, with any person but her husband, as if she 
were unmarried. There is therefore no reason of 
public policy which should prevent the maintenance 


of this action. 
Judgment for the plaintiff. 
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NEW YORK COURT OF APPEALS ABSTRACT. 


JURISDICTION — COURT OF COMMON PLEAS. — The 
General Term of the Court of Common Pleas of the 
city of New York has no jurisdiction to review an or- 
der of the General Term of the Marine Court of that 
city, reversing an order of the Special Term of that 
court, denying a motion for perpetual stay of an ex- 
ecution. That order of the Marine Court was not a 
judgment. Monroe v. Upton, 50 N. Y. 593. That 
court has power to review an order of the Marine 
Court only in the single instance of an order granting 
anew trial. Laws of 1874, ch. 545. All other power 
to review determinations of the Marine Court is con- 
fined to judgments. Original Code, §8§ 34, 352, 354; 
Laws of 1875, ch. 479, § 43; Laws of 1872, ch. 629, § 10; 
“Laws of 1853, ch. 617, § 5. The Code of Civil Procedure 
does not affect this question. Judgment reversed. 
Bamberg v. Stern. Opinion by Andrews, J. 

[Decided April 1, 1879.] 


MUNICIPAL CORPORATION— POWER TO TAKE NOTES 
FOR DEBTS.—Bork, treasurer of the city of Buffalo, 
being a defaulter to a large amount, and being about 
to leave the country, transferred to the city as secu- 
rity for or payment of so much of that indebtedness, 
the notes in suit, made by one Geib and indorsed to 
Bork by the defendant. Held, that the city had power 
to receive and enforce the same without any express 
authority to that effect in its charter. The common 
law and statute rule that no corporation shall possess 
or exercise any corporate powers except such as shall 
be necessary to the exercise of those enumerated and 
given in the charter, does not conflict with this view. 
The power in question was fairly incident to the speci- 
fic powers ‘‘ to take, purchase, hold, and convey real 
and personal property as its purposes shall require,” 
and “to sue and be sued.’’ Such a power arises by 
necessary implication from the power of protecting 
its property from spoliation and waste. Although the 
city government cannot lawfully deal in notes gener- 
ally, yet it may secure itself by taking any property 
which an individual might. Potter on Corp., § 396; 
Oliver v. City of Worcester, 102 Mass. 489; City of 
Detroit v. Corey, 9 Mich. 165. The authorities sustain 
the exercise of more doubtful powers. First National 
Bank of Charlotte v. Exchange Bank of Baltimore, 92 
U. 8. 122; Augusta v. Leadbetter, 16 Me. 45; Supervis- 
ors of Orleans Co. v. Bowen, 4 Lans. 24. The bringing 
of this action is a sufficient indication that the city 
received the notes and ratified the arrangement made 
by the common council committee, through whom the 
transfer was made. Judgment affirmed. City of Buf- 
falo v. Bettinger. Opinion by Church, C. J. 

[Decided March 18, 1879.] 


NEGLIGENCE — MUNICIPAL CORPORATION —DEFECT- 
IVE SIDEWALK — PRESUMPTION OF NOTICE — CONTRIB- 
UTORY NEGLIGENCE.— At about 10 o’clock on a dark 
night the plaintiff, with his wife and six children, was 
passing alonga public sidewalk in the city of Roches- 
ter, when the wife stepped intoa hole and was hurt. 
The sidewalk had been out of repair and obviously and 
notoriously in bad condition for several months. Mrs. 
Nevin had occasionally passed over the sidewalk, and 
knew its general condition, but not of this hole. At 
the time she was not thinking particularly of the con- 
dition of the walk, but knowing it was bad, She was 
walking carefully and picking her way. The children 
were young, one in her arms. On this evidence a non- 
suit was denied, and the judge refused to charge that 
Mrs. Nevin was bound to look and ascertain where she 
was stepping; he had already charged that if Mrs. 
Nevin was negligent the plaintiff could not recover; 
that if she went along entirely regardless of the gene- 





ral defective condition of the walk, paying no atten- 
tion toit, she would be chargeable with negligence; 
that ordinarily where one, knowing of a defect in a 
walk, goes on the walk paying no regard to such de- 
fect, and is injured, that circumstance is evidence of 
his neglect; but that it was for the jury to say whether 
Mrs. Nevin was heedless, or being aware of the gene- 
ral defective condition and using due care, she was 
suddenly plunged into this hole, unaware of its pres- 
ence; and that if they were satisfied she did not use 
ordinary care and prudence, the plaintiff could not re- 
cover. Held, a correct charge. Diveny v. City of 
Elmira, 51 N. Y. 506; Todd v. City of Troy, 61 id. 
506. Also held, that a charge that if the defect 
had existed a sufficient length of time to have 
become notorious to travellers, so that the city’s 
agents in charge of the walk had had full opportu- 
nity to learn of its existence, and repair it, the city 
was chargeable with notice, was correct. Also held, 
that a provision in the city charter making it the duty 
of every lot owner to keep his sidewalk in good repair 
did not relieve the city from its duty to see that the 
walks were in safe condition for travellers nor vary 
the presumption of notice from long existence of the 
defect. Also held, that the city was not relieved by 
the fact that commissioners of public works were re- 
quired to be appointed by the mayor, who were con- 
stituted commissioners of highways, and given charge 
of all the streets in the city. The commissioners were 
city officers, and the city was responsible for their neg- 
lect, just as if the common council had remained com- 
missioners of highways. Judgment affirmed. Nevin 
v. City of Rochester. Opinion by Earl, J. 

[Decided March 12, 1879.] 


NEGOTIABLE PAPER— ASSIGNMENT WITHOUT IN- 
DORSEMENT — CERTIFICATION.— The plaintiffs deliv- 
ered to M. Oppenheimer ons their accommodation 
check on defendant, payable to the order of Oppen- 
heimer & Sons; the latter transferred the same by 
delivery without indorsement to N. Blum & Sons for 
an antecedent debt; at the request of the latter the 
defendant certified it and afterward paid it; after 
the certification the plaintiff notified defendant not to 
pay it. Held, that the defendant’s action was justified, 
title having passed to Blum & Sons without indorse- 
ment. A chose in action may be transferred by a 
written instrument or by parol with manual delivery. 
U. S.v. White, 2 Hill, 59; Briggs v. Dorr, 19 Johns, 95. 
As between assignor and assignee this confers title 
without notice to the debtor. Muir v. Schenck, 3 Hill, 
228. At common law the assignee of a chose in action 
could sue upon it in thename of the assignee. Welch 
v. Mandeville, 1 Wheat. 233; 5 id. 277. Negotiable 
paper stands on the same footing. Jones v. Witter, 18 
Mass. 304; Titcomb v. Thomas, 5 Greenl. 282. Paper 
payable to order or bearer is thereby assignable, so 
that the transferee may sue in his own name. Grant 
vy. Vaughan, 3 Burr. 1516; Douglass v. Wilkeson, 6 
Wend. 637. Choses in action not having this quality 
were once not transferable so as to pass the legal title, 
but the transferee got an equitable title, and must have 
sued in law in the name of his assignor. But they were 
still transferable by delivery, and the equitable title at 
least passed to the transferee. Canfield v. Munger, 12 
Johns. 346-347; Taylorv. Bates, 5 Cow. 376. Under the 
Code, the assignee may sue in his own name no matter 
what the nature of his title. Old Code, § 111; new 
Code, § 449; Hastings v. McKinley, 4 Seld. Notes, 19. 
Whatever right the payees had Blum got, and could 
transfer, and the certification had all the effect which 
it would have had if the check had been indorsed. 
The check having been delivered without restriction 
by the drawers the payee might transfer itin payment 
of or as collateral to an antecedent debt. Grocers’ 
Bank v. Penfield, 69 N. Y. 502. Judgment affirmed. 
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Freund v. Importers and Traders’ National Bank. 
Opinion by Folger, J. 
[Decided March 18, 1879.] 


NUISANCE — INJUNCTION.— An individual, sustain- 
ing special damage, may maintain an action for abate- 
ment against one who has constructed upon his own 
premises a pond which is acommon nuisance. Fran- 
cis v. Schoellpopf, 53 N. Y. 152; Lansing v. Smith, 4 
Wend. 25; 2 Story’s Eq. Jur., 8§ 925, 927; McKeon v. 
See, 51 N. Y. 306. The circumstance that the plaintiff 
by permission of the defendant took ice from the pond 
one or two winters does not constitute such an acqui- 
escence Or encouragement for the continuance of the 
pond, as amounts to an estoppel; and the same is true 
of suggestions made by the plaintiff and her husband 
forrendering the pond less innocuous. The purpose 
of the pond being to furnish ice, the trial court was 
requested to find that the dam, by which the pond 
was formed, might be maintained in the winter, the 
evidence showing that no bad effects would result at 
that season; arefusal to do so was correct, because 
deleterious effects might result afterward. But a 
judgment restraining the defendant from damming the 
stream at any point in the course of a mile for which 
it runs through the defendant’s land, is too broad, and 
leave is given to him to apply to the Supreme Court, 
on notice to the plaintiff, for permission to dam the 
stream at such other point and in such manner as shall 
prove entirely harmless to the public and the plaintiff. 
If the court shall deem this practicable, it may give 
such permission; otherwise the judgment must be 
affirmed. Judgment affirmed as modified. Adams v. 
Popham. Opinion by Church, C. J. 


PARTNERSHIP — AGREEMENT FOR FORMATION.— An 
instrument, purporting to be an agreement between Pe- 
ter O. Strangand Ammon Mjatt, in their individual ca- 
pacity, with C. Brown Snyder, recited that a partnership 
was on that day formed between Strang, Platt, Philip 
C. Lockwood, and Ammon B. Platt, under the name 
of Strang, Platt & Co.; that it was deemed expedient 
that Snyder should have an interest and become a co- 
partner; and it was therefore agreed that Snyder was 
a partner in the firm, and should be entitled to receive 
from Strang and Platt one-third of the profits earned 
and received by each from their interest in the firm, 
and Snyder agreed that he would pay Strang and Platt 
an amount equal to one-third of any losses which they 
or either of them might incur by reason of their con- 
nection as copartners or otherwise with that firm; the 
parties agreed to promote the interests of the firm, and 
each was entitled to an accounting, and the agreement 
was signed by Strang, Platt and Snyderalone. Held, 
that this did not constitute Snyder a partner. The 
voluntary consent of all the persons named in the 
agreement was necessary to effect that end. The dec- 
laration of Snyder alone could not have that effect, 
the firm not having been trusted on account thereof. 
No third person can be introduced into a firm without 
unanimous consent. Kingman v. Spurr, 7 Pick. 235; 
Murray v. Bogert & Kneeland, 14 Johns. 318; Marquand 
v. N. Y. Mfg. Co., 17 id. 534; Story’s Part.,§5. There 
was no agreement that Snyder should share the profits. 
The profits are not to be received from the firm, but from 
Strang and Platt, and the profits to be received are not 
those of the firm, but of Strang and Platt, and as to 
losses, Snyder was to pay one-third, not of the firm 
losses, but of those of Strang and Platt, and not such as 
they should sustain as copartners solely, but as copart- 
ners or otherwise, with the firm. Cases of contract with 
a firm or an individual trade distinguished, Leggett v. 
Hyde, 58 N. Y. 272, and those between persons engaged 
in a joint enterprise. Manhattan Brass Co.v. Sears, 45N. 
Y. 797; Walden v. Sherburne, 15 Johns. 409; Ontario 
Bank v. Hennessey, 48 N. Y. 545; Chase v. Barrett, 4 





Paige, 148; Champion v. Bostwick, 18 Wend. 175; 
Cughman v. Bailey, 1 Hill, 526; Catskill Bank v. Gray, 
14 Barb. 471; Hodgman v. Smith, 13 id. 302; Grace v. ° 
Smith, 2 W. Bl. 997; Waugh v. Carver, 2 H. Bl. 235. 
The partnership liability of one taking profits as such 
from the partnership property or firm has no relation 
to a case where the profits are first to be earned and 
received by one person before the other can have any 
claim uponthem. Snyder would have no action against 
the firm for a division of profits, for there was no 
privity between him and the firm; and if he sued 
Strang and Platt, he must show that they had not only 
earned, but received profits. The plaintiff, claiming 
only under the agreement, has no cause of action 
against Snyder for money deposited with the firm. 
Judgment affirmed. Burnett v. Snyder. Opinion by 
Danforth, J. 

[Decided March 18, 1879.] . 


PARTNERSHIP—DISSOLUTION—RECEIVER.—No time 
being specified for the continuance of a partnership, it 
can be dissolved at the will of any partner. Story’s 
Part., § 269. In the absence of any provision in a 
partnership agreement as to the division of property 
or manner of closing its affairs, it is proper to appoint 
areceiver. Law v. Ford, 2 Paige, 310; Martin v. Van 
Schaick, 4 id. 479; Goodman v. Whitcomb, 1 Jac. & 
Walker, 569. A receiver will not be appointed simply 
because partners quarrel, that not being a suffi- 
cient ground for ‘dissolution. Coll. Part. 197. 
Judgment affirmed. MéKelvy v. Lewis. Opinion by 
Danforth, J. 

[Decided March 18, 1879.] 


PRINCIPAL AND AGENT — RATIFICATION.—The plain- 
tiffs consigned to one Van Alstyne in Troy, by the 
defendant, articles of personal property, marked ‘“ C. 
O. D. $94.28.”” The defendant undertook to deliver 
the property, collect the money and return it to the 
plaintiff. The defendant accepted from Van Alstyne 
a check on a Troy bank, to the plaintiff’s order, deliv- 
ered it to the plaintiff, who unconditionally accepted 
it and sent it for collection, but it was not paid. The 
plaintiff brought this action to recover the amount. 
Held, not maintainable. The act of receiving the 
check unconditionally was a ratification of the defend- 
ant’s conduct. This was not the case of receivinga 
note for an antecedent debt. It was received as money 
for a present debt. The ratification was complete, 
although the plaintiff did not know that the check was 
not good. Knowledge of all the facts is generally in- 
dispensable to ratification. Story on Agency, § 543; 
Nixon v. Palmer, 8 N. Y. 401; Seymour v. Wyckoff, 
10 id. 224. Whether the check was or was not good 
when drawn is immaterial. The plaintiff took the 
risk of the withdrawal of the funds in accepting the 
check instead of money. An unqualified acceptance 
gave the defendant to understand that his act was 
adopted. Brooks v. Express Co., 14 Hun, 364; Walker 
vy. Walker, 5 Heiskell, 425, distinguished. Judgment 
affirmed. Rathbun v. Citizens’ Steamboat Co. of Troy. 
Opinion by Church, C. J. 

[Decided March 18, 1879.] 
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UNITED STATES SUPREME COURT 
ABSTRACT. f 


OCTOBER TERM, 1878. 


BARGE CARRYING PASSENGERS.—A canal-boat laden 
with coal for transportation, having on board the wife 
and children of the captain, is not ‘“‘a barge carrying 
passengers,’ within the meaning of section 4492, Re- 
vised Statutes, which requires such barges, while in 
tow of a steamer, to be provided with “fire-buckets, 
axes, life-preservers, and yawls.’’ In error to the 
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Supreme Court of New York. Eastern Transportation 
Co. v. Cooper. Opinion by Waite, J. 


EVIDENCE — RECORDS OF UNITED STATES SIGNAL 
SERVICE.—The admission in evidence of a record kept 
by a person employed by the United States Signal 
Service at Chicago, was objected to upon the trial of an 
action, because “‘there was no law authorizing such 
records to be used, and because it was not competent 
testimony.’ Held, that the record was properly ad- 
mitted. The objectors having specified their objec- 
tion, must be considered as waiving other objections, 
provided other objections exist. The signal service 
was established under a law of Congress (Revised 
Statutes, §§ 221, 222), and Chicago was one of its regu- 
lar stations, the rules of the service require extreme 
accuracy in all observations, and in the recording of 
them. ‘They are of a public character, kept for pub- 
lic purposes, and so immediately before the eyes of 
the community that inaccuracies, if they should exist, 
could hardly escape exposure. They come, therefore, 
within the rule which admits in evidence official regis- 
ters or records kept by persons in public office in which 
they are required, either by statute or by the nature 
of their office, to write down particular transactions 
occurring in the course of their public duties or under 
their personal observation.’’ Taylor on Evidence, 
§ 1429; 1 Greenl. Ev., § 483. To entitle them to ad- 
mission it is not necessary that a statute requires 
them to be kept. It is sufficient that they are kept in 
the discharge of a public duty. 1Greenl., §496. Nor 
need they be kept by a public officer himself, if the 
entries are made under his direction by a person 
authorized by him. Galt v. Galway, 4 Pet. 342. It 
is hardly necessary to refer to judicial decisions illus- 
trating the rule. They are numerous. A few may be 
mentioned. Dearmond v. Neasmith, 32 Mich. 231; Gur- 
ney v. Howe, 9 Gray, 404; Catharine Maria, 11 Adm. & 
Eccl. 538; Cliquot Champagne, 3 Wall. 114. In error 
to the United States Circuit Court, Northern District 
of Illinois. Village of Evanston v.Gunn. Opinion by 
Strong, J. 


LIMITATION OF ACTIONS—GOVERNED BY LEX FORI— 
WHEN STATUTE RUNS ON INSTALLMENTS OF INTEREST. 
—Laws limiting the time of bringing suit, constitute a 
part of the lex fori. Hawkins v. Barney, 5 Pet. 466; 
McElmoyle v. Cohen, 13 id. 327. The courts of the 
United States, in the absence of legislation upon the 
subject by Congress, recognize the statutes of limita- 
tions of the several States and give them the same 
construction and effect which are given by the local 
tribunals. Leffingwell v. Warren, 2 Black, 603; Davie 
v. Brigg, 97 U. 8S. By the Code of Iowa, actions 
“founded on written contracts’’ may be brought within 
ten years ‘“‘after their causes accrue, and not after- 
ward.”’ Under this statute the courts of Iowa have 
decided that where interest is, by contract, made pay- 
able at stated times, an action may be maintained 
therefor in advance of the maturity of the principal 
debt, and legal interest, upon such interest recovered, 
and that withirf the statute the cause of action accrued 
when suit may be commeuced for the breach of such 
contract. Held, therefore, inan action upon interest 
coupons to municipal bonds, which provided that the 
interest should be payable semi-annually, that the 
action was ‘‘founded upon written contract,’’ and 
that the statute began to run upon each coupon for 
interest upon the day when it was due, and that after 
ten years from such date the action was barred, and 
this was so whether the coupons had been severed 
from the bonds or not. City v. Lamson, 9 Wall. 477; 
City of Lexington v. Butler, 14 id. 282; Clark v. Iowa 
City, 20 id. 583, distinguished. In error to the United 
States Circuit Court, District of lowa. Amy v. City of 
Dubuque. Opinion by Harlan, J. 





MUNICIPAL BONDS—STATEMENTS IN BONDS ASTO PUR- - 
POSE OF THEIR ISSUE.—Where the bonds of a municipal 
corporation contain the statement on their face that 
they are to issue ‘for a loan for municipal purposes,” 
the corporation is estopped as against a bona fide holder 
of the bonds from claiming that they were not is- 
sued for a municipal purpose. Thus bonds were issued 
by a city which recited upon their face that they were 
issued in pursuance of the authority granted in the 
charter, and in accordance with an ordinance passed, 
etc., ‘entitled ‘An ordinance to provide for a loan 
for municipal purposes,’ which ordinance was ratified 
by amajority of all the qualified votes,” ete. In an 
action on the bonds by a holder in good faith for value 
the city interposed the defense that the bonds were 
not issued to raise money for a municipal purpose, but 
to aid a private corporation, of which fact the pur- 
chaser could have informed himself had he examined 
the ordinances whose titles were given on the face of 
the bond. Held, that the plaintiff was relieved from 
the duty of taking notice of the provisions of the said 
ordinances by reason of the representation upon the 
face of the bonds that the ordinance under which they 
were issued were ordinances ‘‘ providing for a loan for 
municipal purposes,’’ and that the city was estopped 
by its own representations to say as against a bona fide 
holder of the bonds that they were not issued or used 
for municipal purposes. Supervisors v. Schenck, 5 
Wall. 784. ‘‘ Whether such representations were made 
inadvertently, or with the intention, by the use of in- 
accurate titles of ordinances, to avert inquiry as to 
the real object in issuing the bonds, and thereby facil- 
itute their negotiation in the money markets of the 
country, in either case, the city, both upon principle 
and authority, is cut off from any such defense. What 
this court declared, through Mr. Justice Campbell, in 
Zabriskie v.C. C. & C. R. R. Co., 23 How. 409, as toa 
private corporation, and repeated, through Mr. Jus- 
tice Clifford, in Bissell v. City of Jeffersonville, 24 
How. 289, as to a municipal corporation, may be reit- 
erated as peculiarly applicable to this case: ‘ A cor- 
poration, quite as much as an individual, is held to a 
careful adherence to truth in their dealings with man- 
kind; and cannot, by their representations or silence, 
involve others in onerous engagements, and then de- 
feat the calculations and claims their own conduct had 
superinduced.”’ In error to the Cir. Ct., N. D. Illinois. 
Judgment reversed. Hackett v. City of Ottawa. 
Opinion by Harlan, J. 


NATIONAL BANKS — ILLEGAL INTEREST— SET-OFF— 
COUNTER-CLAIM OF PENALTY.—Where illegal interest 
has been paid to a National bank upon the discount of 
a note or bill of exchange, it cannot, in an action on 
the note or bill, be applied by way of set-off or pay- 
ment; nor can twice the amount of interest thus 
paid be claimed or allowed in such action by way of 
counter-claim. The remedy given by statute is a penal 
suit; to that the party aggrieved must resort; he can | 
have redress in no other mode or form of procedure. 
The statute which gives the right prescribes the re- 
dress, and both provisions are alike obligatory upon 
the parties. ‘‘ The National Currency Act of Congress 
of June 3, 1864 (13 Stat. 99, §3), after presenting the 
rate of interest to be taken by banks, as created under 
it, declares: ‘And the knowingly taking, receiving, 
reserving, or charging arate of interest greater than 
aforesaid shall be held and adjudged to be a forfeiture 
of the entire interest which the note, bill, or other 
evidence of debt, carries with it or which has been 
agreed to be paid thereon, and in case a greater rate of 
interest has been paid, the person or persons paying 
the same, or their legal representatives, may recover 
back, in any action of debt, twice the amount of in- 
terest thus paid, from the association taking or receiv- 
ing the same; provided that such action is commenced 
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* within two years from the time the usurious transac- 
tion occurred’: Two categories are thus defined, and 
the consequences denounced: 1. Where illegal inter- 
est has been knowingly stipulated for, but not paid, 
there only the sum lent without interest can be recov- 
ered. 2. Where such illegal interest has been paid, 
then twice the amount paid can be recovered in a 
penal action of debt or suit in the nature of such ac- 
tion against the offending bank, brought by the per- 
sons paying the same or their legal representatives.” 
In error to the U. S. Cir. Ct.,S. D. Ohio. Barnet v. 
Muncie National Bank. Opinion by Swayne, J. 

——--+>—_—__——_. 
NEW HAMPSHIRE SUPREME COURT 
ABSTRACT.* 


GRANT OF WATER. — The grantee of an undivided 
half of a sufficiency of water, for a certain purpose, 
takes by his grant no more than one-half of the whole 
quantity of water in the stream, whenever such quan- 
tity is, by natural causes, diminished below such suffi- 
ciency. In a grant of water ‘for the benefit of the 
clothing works only,”’ the quantity of water, and not 
the use to which it may be applied, is limited. A for- 
feiture of the grant can only be taken advantage of by 
the grantor and his heirs. Dow v. Edes. Opinion by 
Allen, J. 


LIMITATION OF ACTION — INDORSEMENT. — Indorse- 
ment upon a promissory note, without proof of the 
handwriting, or that payments were made as stated in 
them, is not competent evidence of acknowledgment 
such as will remove the bar of the statute of limita- 
tion. Clough v. McDaniel. Opinion by Bingham, J. 


SHERIFF — REFUSAL TO LEVY — ACTION FOR. — An 
action lies against a sheriff for refusing to levy an 
execution on property attached by him and in his pos- 
session, although his return on the writ erroneously 
stated that the attachment was subject to a prior 
attachment in another suit. The return in such case 
is not conclusive. In many cases an officer’s return is 
conclusive. Bolles v. Bowen, 45 N. H. 124. But the 
right of action against the officer fora false return, 
shows that the return is not always conclusive in his 
favor, or against him. In some cases it may be con- 
tradicted. Lewis v. Blair, 1 N. H. 68. In any action 
to which the sheriff is a party, the return is prima facie 
evidence for or against him, subject to be impeached, 
contradicted or varied like other prima facie evidence, 
by any parol testimony or other competent proof. 
Angier v. Ash, 26 N. H. 99,105. Smith v. Burnham. 
Opinion by Clark, J. 

———____— 


MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 


FEBRUARY, 1879. 


AUCTION SALE— REFUSAL OF PURCHASER TO COM- 
PLETE — INCUMBRANCE — ATTACHMENT.—Plaintiff bid 
for real property at public auction; it was struck off 
to him and he paid the auctioneer $300 on account of 
the purchase-price, as was required by the terms of 
sale. Afterward, upon tender of the deed, plaintiff 
refused to accept and complete the purchase, on the 
ground that after the sale, the estate was attached and 
that the attachment existed thereon at the date of the 
tender. In an action by the plaintiff against the auc- 
tioneers to recover the $300 so paid, the judge ruled 
that the attachment was such an incumbrance as jus- 
tified the plaintiff in refusing to accept the deed, 
whether the defendants knew of its existence or not. 





* From Edward A. Jenks, Esq., State Reporter, and to ap- 
pear in 58 New Hampshire Reports. 





Held, no error. The attachment admitted to have 
existed at the date of the tender of the deed, assum- 
ing it to have been a valid attachment for a substantial 
amount, was such an incumbrance as justified the 
plaintiff in refusing to accept the deed and recovering 
back the part of the purchase-money already paid. 
Brigham v. Townsend, 119 Mass. 287. Linton v. Hich- 
born. Opinion by the court. 


FORMER ACQUITTAL— OFFENSE INDIVISIBLE — AC- 
QUITTAL AS TO PART OF OFFENSE.—Complaint against 
defendant under Gen. Stat., chap. 87, sec. 6, alleging 
that on January 1, 1878, and on divers other days be- 
tween that day and August 20, 1878, he did keep and 
maintain a common nuisance, to wit: aplace for the 
illegal sale of intoxicating drinks, etc. Plea in bar 
alleging a former acquittal of the same offense. On 
demurrer to the plea it appeared and was admitted, 
that on June 19, 1878, the defendant was acquitted 
upon a complaint in said District Court charging him 
with keeping and maintaining a tenement for the il- 
legal sale and illegal keeping for sale of intoxicating 
liquors on January 1, 1878, and to May 28, 1878: and 
that the tenement alleged in that complaint was the 
same as that alleged in the present complaint. The 
judge thereupon sustained the demurrer, except as to 
the time between June 1, 1878, and August 28, 1878; 
ordered the defendant to go to trial upon the general 
issue; and against the objection of the defendant, al- 
lowed the government to introduce evidence of illegal 
acts between June 1, 1878, and August 20,1878. The 
jury returned a verdict of guilty; and the defendant 
alleged exceptions. Held, that the former acquittal 
was a bar to a conviction on the present complaint. 
An offense is in its nature indivisible. It may consist 
of aseries of acts, but that series constitutes but one 
offense. It may not only require a series of acts, but 
a duration of time to constitute the offense; but when 
the acts and the time are properly proved, the offense 
is single and indivisible. There is, therefore, no such 
thing known in law asa judgment of conviction or 
acquittal being a bar to part of an offense. It must be 
a bar to the whole, or it is of no value. The offense 
churged in this complaint is that of keeping a tenement 
for the illegal sale of intoxicating liquors between 
June 1, 1878, and August 20, 1878. If the defendant 
thus kept the tenement during every hour of the time 
between those dates, he has committed but one offense. 
It is true that such offense is continuous in its charac- 
ter. It is not an offense committed by a single sale of 
intoxicating liquors, but it is that of maintaininga 
common resort for the purchase of intoxicating liq- 
uors, which the Legislature has deemed it proper to 
declare to be a common nuisance. But it has been 
frequently held that, in order to constitute the offense 
there need to be no proof offered that the place was 
so kept on each day of the time during the interval 
alleged in the complaint; but it is sufficient if during 
any portion of such time it is so kept; and it would 
not be claimed by any one that a conviction could be 
had of the same offense, if the time were in the two 
complaints precisely the same; nor would it be claimed 
that a former conviction would not be a bar, if the 
dates in the new complaint were both within the 
terminal dates of the former complaint. It is, how- 
ever, contended that whenever the last complaint em- 
braces atime which is not included in the previous 
complaint, evidence may be offered, and a conviction 
had for acts done within such time. The only case 
cited by the government in support of such propo- 
sition is Commonwealth v. Conners, 116 Mass. 35, and 
cases there cited. The case, however, fails to sustain 
the proposition. No one of the cases referred to has 
any tendency to support the claim; and, so far as we 
are aware, the precise question is a new one within 
this Commonwealth. But the principles which govern, 
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it are, however, quite well settled. The question is 
fully discussed in Morey v. Commonwealth, 108 Mass. 
433. Applying the principles laid down in Common- 
wealth v. Armstrong, 7 Gray, 49, and in several other 
cases, to the case at bar, the same evidence, which 
would have warranted a conviction upon the first com- 
plaint would have warranted conviction upon the 
present complaint; for, upon the second complaint, 
the jury would have been required to convict the de- 
fendant, if it should appear that he committed the 
acts complained of at any time between January 1, 
1878, and June 1, 1878. The plea of former acquittal. 
therefore, if established, should have been a bar to 
thiscomplaint. Exceptions sustained. Commonwealth 
vy. Robinson. Opinion by Lord, J. 


INSUKANCE — ASSIGNMENT OF POLICY ISSUED AFTER 
INSURED HAD CONVEYED PROPERTY INSURED. — A 
policy of insurance against fire, issue@l to one after he 
has conveyed the premises, and by him assigned to the 
purchaser, with the written consent of the agent of 
the company, is void, although such agent had knowl- 
edge of all the circumstances when the policy was 
issued. Kinney, owner of the premises, conveyed 
them in June, 1876, to McCluskey. In November, 
then next, Kinney was told by defendant’s agent that 
he had a policy unpaid for on the said premises, where- 
upon she gave him the money for the premium and 
received the policy in suit, purporting to insure her on 
the premises from July 21, 1876— the date of the expi- 
ration of a previous policy. Kinney told the agent 
the policy was not right; that she had sold the premi- 
ses to McCluskey, and that a new policy must be made 
out. The agent thereupon said he would make it all 
right, and drew an assignment of the policy on the 
back of it, which Kinney signed, and the agent, in 
writing, assented to. In an action by McCluskey, on 
the policy as so assigned, the judge instructed the jury 
that as Kinney had conveyed the premises when the 
policy purported to take effect, she had no insurable 
interest and the policy was void; but that if the 
defendant, knowing all the facts, consented to the 
assignment and received the premium and delivered 
the poli¢y as all right, it was evidence of an assent 
that the policy should be treated as a new and operat- 
ive instrument in the hands of the plaintiff. Held, 
error; when the policy was issued, Kinney had no 
insurable interest in the property, and the policy was, 
therefore, void in her hands. The assignment to the 
plaintiff, assented to by the defendant, did not create 
a new and independent contract of insurance between 
the parties to this action. The plaintiff took, by the 
assignment, only such rights as Kinney had under the 
policy. Bowditch Ins. Co. v. Winslow, 8 Gray, 38; 
Loring v. Manuf. Ins. Co., 8 id. 28; Lawrence v. 
Holyoke Ins. Co., 11 Allen, 387. No new consideration 
passed to the defendant, and it did not make any new 
undertaking beyond that of substituting the plaintiff 
for Kinnéy in the existing contract. The contract 
being in writing, parol evidence to vary it was inad- 
missible. Barrett v. Union Ins. Co., 7 Cush. 175. 
The action is based on the policy as it was written, 
and cannot be maintained by evidence that the con- 
tract was intended by the plaintiff or her assignor to 
be a different one. If there was a mistake in the 
written contract it cannot be rectified in this action. 
McCluskey v. Provident Washington Ins. Co. Opinion 
by Soule, J. 


INTOXICATING LIQUORS— ILLEGAL SALE — KNOWL- 
EDGE WHEN NOT IMPLIED.—In action to recover the 
price of liquors sold by plaintiff in New York, to de- 
fendants, residents of Massachusetts, the defendants 
claimed that at the time of the purchase the plaintiff 
knew that the defendants were grocers and liquor 
dealers in Massachusetts. Held, that the mere fact 





that the defendants were grocers and liquor dealers, 
and that the plaintiff knew it,did not necessarily 
prove knowledge on the plaintiff's part that the de- 
fendants intended to sell the liquors again illegally, 
which was essential to invalidate the sale, between the 


parties. Kellogg v. Moore, 2 Allen, 266; Ely v. Web- 
ster, 102 Mass. 304. Frank v. O’ Neil. Opinion by the 
court. 


RECEIVER—SUIT AGAINST.—Bill in equity against 
the defendant, as receiver of a savings bank, to re- 
strain the collection of a note heretofore given by the 
plaintiff to the savings bank, and the foreclosure of a 
mortgage given to secure such note, and to have said 
note and mortgage cancelled and delivered up on the 
ground that said note and mortgage were procured by 
fraud, and were without consideration. Demurrer 
upon the ground that plaintiff could have the relief 
prayed for only by petition in equity, in the cause in 
which the defendants were appointed receivers. Held, 
that the demurrer was well taken. ‘On the face of 
the papers, the corporation had a legal title to both 
instruments, and it was the duty of the defendants to 
take possession of both under the order appointing 
them. If the plaintiff has any equitable ground for 
insisting that the mortgage ought not to be enforced 
against her title to the land, such right must be made 
known to the court by a petition in the cause in which 
the defendants were appointed receivers. The prop- 
erty isin the custody of the court, and the defendants 
in holding it are officers of the court. Equitable 
rights, which, it is contended, are superior to the title 
made by order of the court, can be passed upon only 
in the cause in which the title is created, and cannot 
be set up in an independent suit. Atlas Bank v. 
Nahant Bank, 23 Pick. 480; Columbian Book Co. v. 
De Golyer, 115 Mass. 67.’’ Porter v. Kingman. Opinion 
by Soule, J. 

——__>____— 
OHIO SUPREME COURT ABSTRACT. 

CONTRACT OF AGENT—RATIFICATION.—Where a con- 
tract made by an agent is voidable at the election of 
his principal, such election must be made within a 
reasonable time after full knowledge is acquired by 
the principal, of the circumstances under which the 
contract was made, otherwise it will be binding upon 
him. The plaintiff and defendant, by their respective 
boards of directors, entered into a contract whereby 
the plaintiff agreed to supply the defendant with all 
the rolling stock required in the operation of its rail- 
way for the period of seven years; at an agreed rental 
to be paid monthly. The five persons composing the 
plaintiff's board of directors were members of the 
defendant’s board, which consisted of thirteen per- 
sons. At the meeting of the defendant’s board, at 
which the terms of said contract were agreed upon 
and confirmed, there were present only eight directors, 
two of whom were directors of the plaintiff. The 
plaintiff supplied the rolling stock as agreed, and the 
defendant received and used the same in the operation 
of its railway for the period of nearly two years and a 
half, when the contract was terminated. Held, if it 
be assumed that the contract, under the circumstances 
of the case, was voidable, in equity, at the election of 
the defendant within a reasonable time after the same 
was made, for the want of'a quorum of directors at the 
meeting at which the contract was agreed upon and 
confirmed, who were not directors of the plaintiff, 
the delay in exercising the election to avoid it opera- 
ted as a waiver of the right so to do; and, conse- 
quently, an instruction to the jury, that such right 
existed at the time of the trial was erroneous. United 
States Rolling Stock Co. v. Atlantic & Great Western 
R. R. Co. Opinion by Boynton, J. ; 





* From E. L. De Witt, Esq., State Reporter. 
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CORPORATION — RESCISSION OF CONTRACT OF SUB- 
SCRIPTION — LACHES.—Land was conveyed to a manu- 
facturing company in payment for shares of its capi- 
tal stock, and the company, exceeding its powers, re- 
scinded the contract, reconveyed the property and 
cancelled the stock, but no actual fraud or unfairness 
appeared, and no complaint of the transaction was 
made for sixteen months, during which time the com- 
pany became insolvent, and the land reconveyed was 
sold to an innocent purchaser. Held, that a stock- 
holder, having full knowledge of the facts from the 
beginning, is precluded, in equity, by his laches, from 
asserting the invalidity of such rescission. Empire 
Transfer Company v. Blanchard, 31 Ohio St. 650, fol- 
lowed. Sanderson v. tna Iron & Nuil Co. Opin- 
ion by Okey, J. 


—_——_>__—_——_ 


NEW YORK SUPERIOR COURT ABSTRACT. 


MARCH, 1879. 


EVIDENCE — CREDIBILITY OF WITNESS, HOW EF- 
FECTED ON CROSS-EXAMINATION.—This action was to 
recover a balance claimed to be due the plaintiff from 
the defendant on an assignment of a contract for the 
sale of real estate. The main point was as to the price 
which the plaintiff was to receive for the assignment 
of the contract. The plaintiff testified to a certain 
amount being agreed upon by the defendant and a 
part payment being made. The defendant contra- 
dicted the plaintiff as to the amount, claiming it to be 
much less and to have been paid for in full at the 
time of the assignment. On the cross-examination of 
the plaintiff the defendant’s counsel (subject to objec- 
tion and exception) drew from the plaintiff the fact 
that in another action, entirely independent and dis- 
tinct, and upon another and collateral matter, the 
plaintiff had in an affidavit made by him before the trial 
of that action sworn entirely different from what he 
afterward did upon that trial. This was done in 
order to affect the credibility of the plaintiff before 
the jury in this action. A verdict was given for de- 
fendant and plaintiff appealed from the order denying 
a new trial and also from the judgment. Held, that 
the testimony of the plaintiff, as drawn out on the 
cross-examination,was proper for the consideration of 
the jury, and that the verdict was not against evi- 
dence, and the judgment must be affirmed. Hazewel 
y. Coursen. Opinion by Van Vorst, J. Spier, J., con- 
curred. 


EXAMINATION OF DEFENDANT IN AN ACTION FOR 
LIBEL — DISBURSEMENTS — NON-APPEALABLE ORDER. 
—In an action for libel an order was obtained for the 
examination of the defendant, and was set aside on 
the ground that it did not lie in an action for libel. 
On appeal the General Term reversed the order with 
costs and disbursements, holding such an order to be 
proper. On the taxation of the disbursements the 
appellant claimed $28.80 for printing twenty-six pages 
of his points. The clerk allowed this item, and on ap- 
peal to the Special Term it was reduced to $18, on the 
ground that the points were unnecessarily long. The 
defendant then appealed to the General Term. Held, 
that the amount determined by the judge below was 
in his discretion, and that the order was not appeal- 
able. Corbett v. de Comeau, No.1. Opinion by Cur- 
tis, C.J. Sedgwick and Van Vorst, JJ., concurred. 


DISCLOSURE OF PLAINTIFF’S ADDRESS — NON-AP- 
PEALABLE ORDER.—In an action for libel, several 
months after its commencement, the defendant’s at- 
torneys demanded from plaintiff's attorney informa- 
tion of the then place of residence, and occupation 
and post-office address of the plaintiff. It not being 
complied with, the defendant made a motion for an 








order to compel plaintiff's attorney to give such 
information. The motion was based upon the demand 
and refusal and an affidavit of the defendant stating, 
**That he is ignorant of the whereabouts of the plain- 
tiff, but is informed and believes said plaintiff has left 
the country without the intention of returning; that 
the counsel of this deponent desire and deem it im- 
portant to examine the plaintiff before trial, and that 
the defense of this deponent is embarrassed by ignor- 
ance of said plaintiff's whereabouts; that if the plain- 
tiff is a non-resident, the deponent intends to demand 
security for costs; that deponent has been informed 
that there is a doubt as to the sanity of the plaintiff, 
and that he has reason to believe that he is ignorant 
of the proceedings which are being taken by the at- 
torney, who has commenced this action in his name; 
that although said attorney is familiar with all the 
facts in the casq,no complaint has yet been served.” 
In answer to this the affidavits of plaintiff's attorney 
stated that since the commencement of the action the 
plaintiff had sworn to a copy of the complaint in the 
action, and that no demand for a copy of complaint 
had ever been served; that in April, 1878, the plaintiff 
made an affidavit that he was a resident of New York 
city; that deponent had never asked him his place of 
address or his occupation in New York city and never 
knew it and does not now knowit. The motion was 
denied at Special Term and defendant appealed. 
Held, that it did not appear that any exigency existed 
which demanded as a matter of right the order asked 
for, and that it was within the discretion of the court 
below, and that the order was not appealable and 
should be dismissed with $10 costs. Corbett v. de 
Comeau, No. 2. Opinion by Curtis, C. J. Sedgwick 
and Van Vorst, JJ., concurred. 


REAL PROPERTY LAW. 


DEED IN CONSIDERATION OF SUPPORT — BOND AND 
MORTGAGE TO ENFORCE CONDITION.—A father deeded 
real estate to his son in consideration of maintenance 
and support for the rest of his natural life, and the 
son executed a bond back in the penal sum of $2,200, 
conditioned for the support of the father. There was 
a breach of the conditions of the bond and mortgage. 
The complaint contained no prayer that the conveyance 
to the son of the real estate be rescinded, but asked 
that the mortgage be foreclosed, and a decree of fore- 
closure was granted. Held, that the judgment under 
the complaint should have been in the nature of a 
strict foreclosure, to the effect that by reason of the 
breaches of the condition of the bond for the mainte- 
nance of the plaintiff, the defendants have lost their 
equity of redemption in the mortgaged premises and 
that the whole title thereto has thereby become vested 
absolutely in the plaintiff. Wis. Sup. Ct., March, 1879. 
Bresnahan v. Bresnahan. Opinion by Lyof, J. 


LANDLORD AND TENANT— HOLDING OVER NOTICE.— 
A demised certain premises to B for a year, at a 
rental of $20 per month, payable inadvance. By the 
lease it was provided that if the lessee held over, the 
term of the lease should be considered to remain 
in force. After the expiration of the term first 
demised, the lessee, who had continued in possession, 
applied to the lessor for a change in the time for pay- 
ment of the rent. Held, reversing the judgment of 
the court below, that even though the lessee by reason 
of his not having given notice of an intention to quit, 
was bound for another year, at the time of making this 
request, yet it was competent for the lessor to waive 
his right to such notice, and that the question whether 
he agreed to the lessee’s demand, which, if found 
affirmatively, would amount to such waiver, should 
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have been submitted tothe jury. Held further, that 
such agreement, if proved, would not be void for want 
of a new and sufficient consideration. Penn. Sup. Ct., 
March, 1879; 6 Weekly Not. Cas. 537. Wilgus v. 
Whitehead. Opinion by Trunkey, J. 


—_———__4____— 
CRIMINAL LAW. 


INDICTMENT — VERDICT — VARIANCE IN NAME. — 
Where the indictment charges the offense to have been 
committed by John Williams and the verdict of the 
jury was against John William, there being but one 
party on trial, held, that the verdict was supported by 
the indictment. There was no necessity that the name 
of the defendant be stated in the verdict; and the two 
names being idem sonans, and of common derivation, 
the error was immaterial. 1 Chitty’s Crim. L. 202; 1 
Bish. Cr. Pro., § 689; State v. Houser, Busbee, 410; 
Goode v. State, 2 Tex. App. 520. Texas Ct. App., 
December, 1878.+* Williams v. State. Opinion by 
Winkler, J. 


TIME OF IMPRISONMENT. —The date fixed by the 
sentence for punishment to commence is merely 
directory, and forms no part of the sentence itself. 
And when the term of imprisonment, from any cause, 
elapses without the imprisonment being endured, the 
convict can be brought before the court at a subse- 
quent term, and the dates of the imprisonment again 
fixed. Miss. Sup. Ct., 1879. Ex parte Isaiah Bell. 


OBTAINING GOODS BY FALSE PRETENSES. — An in- 
dictment for obtaining goods by false pretenses cannot 
be sustained where, by the contract of sale of the 
goods, it was provided that “the title, ownership and 
possession does not pass’’ until the goods are paid for. 
In order to convict a man of obtaining money or goods 
by false pretenses, it must be proved that they were 
obtained under such circumstances that the prosecutor 
meant to part with his right to the property in, the 
thing obtained, and not merely with the possession of 
it. 8 Arch. Crim. Pr. 467. This doctrine is recognized 
in 3 Greenl. Ev., § 160, and also, in 2 Whart. on Crim. 
Law, § 2149. Iowa Sup. Ct. Stategv. Anderson. 
Opinion by Seevers, J. 

—_—_—___——— 


NOTES OF RECENT ENGLISH CASES. 


STOPPAGE IN TRANSITU—END OF TRANSITUS— 
CONSTRUCTIVE DELIVERY — DELIVERY OF PART OF 
CARGO — LIEN OF MASTER FOR UNPAID FREIGHT.—A 
question of some importance, with regard to the effect 
of the delivery of part of a cargo to the purchaser 
upon the right of the unpaid vendor to stop in transitu, 
was raised, says the Solicitors’ Journal, before the 
Court of Appeal, on the 20th of February, in a case of 
Ex parte Cooper, under the following circumstances: 
i14 tons of miscellaneous iron castings were, on the 
30th of July, shipped in Scotland by a firm of manu- 
facturers, on board a vessel chartered by them and 
consigned to a merchant in London. The bill of lading 
was made out in favor of the purchaser or his as- 
signees, “‘he or they paying freight.’’ On the 7th of 
August the ship arrived in the port of London, and the 
same day thirty tons of the iron were delivered on 
board a barge belonging to the purchaser. On the 8th 
of August the vendors gave notice to stop the unload- 
ing of the ship. At this time a portion only of the 
freight had been paid to the master. On the 19th of 
August the purchaser filed a liquidation petition in 
London. On the 23d of August the balance of the freight 
was paid by the receiver who had been appointed 
under the petition, and the remainder of the iron was 


then landed, and placed in medio. On the 21st of Sep- 
tember a petition for sequestration was presented by 

the vendors in Scotland. The question then arose 
who was entitled to the goods which remained on 
board the ship when the notice to stop in transitu was 
given — the English trustee or the Scotch trustee. On 

behalf of the English trustee it was urged that the de- 
livery of part of the cargo on the 7th of August 
amounted to a constructive delivery of the whole, and 

thus the transitus was at an end before the notice to 

stop was given. If it wasa question of intention, the 
intention at the time of the partial delivery must be 
regarded, and at that time there could be no doubt 

that the intention was to deliver the whole cargo. 

Reliance was placed mainly on the cases of Shebey v. 

Heyward, 2 H. Bl. 504, and Hammond v. Anderson, 1 
B. & N. P. R. 69, in® both of which, there having been 
a partial delivery of a cargo, it was held that the 
transitus was at an end as to the whole, and con- 
sequently that the vendor was too late to stop in 
transitu. The court (James, Brett, and Cotton, L.JJ.), 
however, held that, under the circumstances, the par- 
tial delivery did not operate as a constructive delivery 
of the whole, mainly upon the ground that, the whole! 
of the freight not having been paid, the master of the 
ship was not bound to deliver more than that propor-| 
tion of the goods which corresponded to the amount 
of freight which had been paid, and that it could not, 
be supposed that he intended to abandon his lien 
upon the remainder of the iron for the unpaid freight.| 
The partial delivery could not, therefore, as between 
him and the purchasers, operate as a constructive de-! 
livery of the whole, and consequently he was not hold- 
ing the goods as bailee of the purchaser, but was still 
holding them as carrier when the notice to stop was 
given; and the notice was in time. The court 
distinguished both the above-mentioned cases in this 
way: In Shebey v. Heyward, the partial delivery was 
to a person to whom the purchaser of the goods had 
indorsed the bill of lading, and in Hammond v. An- 
derson, though the purchaser had,taken away only 
a part of the goods, yet he had weighed the whole 
of them at the wharf after an order had been given 
by the vendors to the wharfinger to deliver the whole 
to him. In both cases there had been, in effect, an 
attornment by the carrier or wharfinger to the per- 
son who had obtained the delivery of the part, so 
that he had become the agent of that person. Cotton, 
L.J., intimated an opinion (though he said it was not 
necessary to decide the point) that if the cargo, in- 
stead of being a miscellaneous one, had consisted of 
the different parts of one entire machine,the delivery of 
an essential part of the machine might have amounted 
to a constructive delivery of the whole, so as to prevent 
the vendor jfrom afterward having any right to stop 
in transitu. And the court unanimously laid down 
this proposition: ‘‘Where goods are placed in the 
possession of a carrier to be carried for the vendor to 
be delivered to the purchaser, the transiius is not at 
an end as long as the carrier continues to hold the 
goods as a carrier, and it is not at an end until the 
carrier, by agreement between himself and the con- 
signee, agrees to hold for the consignee, not as car- 
rier, but as his agent.” 


PoLicy OF INSURANCE— LIFE POLICY — CONCEAL- 
MENT OF MATERIAL FACTS—AVOIDANCE OF OON- 
TRACT.—In a case of Lo,..on Assurance v. Mansel, 
before the Master of the Rous on the 21st ult., a point 
of some importance to life assurance companies and as 
to which there is no distinct authority, was raised, viz: 
whether certain questions in a proposal for a life pol- 
icy were sufficiently answered, and if not, whether 
the contract would be set aside on that ground. In 
the proposal for a life policy, the following questions 
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(inter alia) were asked: ‘“‘ Has a proposal ever been 
made on your life at any other office or offices? If so, 
where? Was it accepted at the ordinary premium, or 
at anincreased premium, or declined?’’ The defend- 
ant answered them as follows: ‘Insured now in two 
offices for £6,000 at ordinary rates. Policies effected last 
year.’ The defendantsigned the usual declaration at 
the foot of the proposal that the ‘particulars given were 
true, and that he agreed that the proposal and declara- 
tion should be the basis of the contract between him and 
the insurance office.’’ Trusting to the above answers, 
the plaintiff company accepted the defendant’s life, 
and agreed to issue him a policy on receiving the first 
year’s premium. The defendant then paid this pre- 
mium, but before the policy was forwarded the plain- 
tiffs discovered that at the time the answers were 
given.the defendant had been refused by five other 
offices. Three offices refused him without any med- 
ical examination, another had refused him without 
his personal appearance, and the fifth office, having 
heard that one of the offices in which he was insured 
had refused to increase their risk, had declined him on 
that ground, even after they had accepted the life, but 
before receiving the first premium. The above facts 
were admitted in the statement of defense, but the 
defendant alleged that he had never been “‘ medically’ 
rejected by any office, which he understood the ques- 
tions to mean; and, further, that the fact that he had 
been declined as aforesaid was not a material fact nec- 
essary to be disclosed. The plaintiffs, on the above 
date, moved for judgment on the admissions in the 
defense. The Master of the Rolls said he could see no 
difference in principle between a case of life and any 
other assurance; in all the greatest amount of good 
faith was required, and in case of the concealment of 
any fact material to the assurers to know the contract 
could be set aside. There was no decided case as to 
life insurance going that length, but some dicta in the 
older cases were clear on the point. He was of opinion 
that the answers given were not satisfactory, and 
could only have been given with the idea of conceal- 
ment, the inference being that the defendant had not 
been declined by any other offices. It was the clear 
duty of the defendant to have disclosed the whole 
facts as to the other offices to the plaintiffs, as such 
knowledge would, in all probability, have very .mate- 
rially affected their acceptance of the defendant’s life. 
That such knowledge was considered most important 
by other offices was shown by the fact that cne had 
refused the life because another office had refused to 
increase their risk. Even if the defendant could be 
said not to have answered at all, the result would be 
precisely the same, as it was equally his bounden duty 
to have disclosed the above facts to the plaintiffs. The 
plaintiffs were entitled to set aside the contract to de- 
liver a policy, and to judgment as asked, with costs, 
which they would deduct out of the premium that had 


been paid. 
—_+—____—_— 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tuesday, 
April 15, 1879. 


Judgment affirmed, with costs—The New York State 
Loan and Trust Company v. Helmer (two cases); Priebe 
v. The Kellogg Bridge Company ; Keiley v. Dusenbury ; 
Scully v. Saunders; Harrington v. Brown; Dunham v. 
Bower; Fisk v. Elseffer; Prime v. Koehler; Neftel v. 
Lightstone. —— Judgment reversed and new trial 
oo. costs to abide event — Underwood v. Sutliff ; 


ing Vv. of Cohoes.— Motion for re-argu- 
ment denied — Quinn v. The People. —— Cause to be 
heard ag an appeal from an order — Inre Will of James 
Foster, Jr., on petition of Mary E. Whittlesey, 





NEW BOOKS AND NEW EIITIONS. 


KENNY’s MARRIED WOMEN’S PROPERTY. 


The History of the Law of England as to the Effects of 
Marriage on Property, and on the Wife’s Legal Capacity. 
(Being an Essay which obtained the Yorke Prize of the 
University of Cambridge.) By Courtney Stanhope 
Kenny, LL.M., of Lincoln’s Inn, Fellow and Law Lec- 
turer of Downing College, Cambridge. London: Reeves 
and Turner. 1879. Pp. xrx, 7-173. 


HIS work, as its title indicates, is more historical 
than practical, and must prove almost exclusively 

of home interest. The number of cases cited is only 
ninety-two, and we should guess the number of stat- 
utes cited would approach that. As a matter of course 
the monograph can be of no use as an assistant to an 
American lawyer, but to the student, and to the lec- 
turer, it will no doubt give much recondite informa- 
tion in asmall space. The work is very learned, and 
we should suppose, exhausts the early sources of 
knowledge. Inlooking through it we have found it of 
considerable interest, and occasionally the source of 
considerable surprise; as for example, we here learn 
that before the end of Charles the First’s reign it was 
not uncommon for the wife to hold property independ- 
ent of the husband,and that it was early held that if one 
buries a married woman of separate estate at his own 
expense, ‘the must bexr the charge and not the hus- 
band.” Poole v. Harrington, Toothill, 161. The char- 
acter of laws is frequently fixed by the character of 
the sovereign, and so married women were probably 
highly considered under a prince like Charles I, whose 
chief virtue was conjugal loyalty, but we should sup- 
pose that under the Restoration mistresses would have 
had more consideration in rights of property than 
wives. Sostrongly was the humanity of the laws of 
the middle of the seventeenth century manifested to- 
ward women, that in 1663, in the case of Manby v. 
Scott, where the doctrine was first pronounced that 
the husband was not bound for necessaries furnished 
to his wife who had left him without cause, two judges 
dissented, declaring that it appeared incredible that 
thelaws of Mgland should thus permit a wife, “‘ que 
est lowr darling, destre separate et starved per hunger et 
cold.” Going back into the sixteenth century, we 
find, under Elizabeth, that even the pardonable fem- 
inine love of finery was not suffered to be gratified at 
the expense of the husband’s creditors, for in Lady 
Bindon’s Case, Moore, 213, A. D. 1585, the judges de- 
clared of paraphernalia, ‘‘ payment des debts sont'destre 
preferre devant allowances de juels al ladies.’’ The 
history of Curtesy in old time is very good reading. 
On an inquisition concerning the living issue, women 
were not allowed to take part. ‘‘ And even if they 
had been, midwives, according to Bracton, were so 
frequently suborned by widowers who wished to 
gain curtesy, that their testimony would have carried 
little weight. ‘The godly midwives of Egypt lied,’ 
as Bunyan puts it; and their less devout successors 
retained the habits of the profession.’’ As no male 
was suffered to be present at the mysteries of 
birth, they had to listen for the wail of the living is- 
sue outside “the four walls,”’ and “the collateral 
presumptive heirs of every married lady in the days 
of the Plantagenets entertained all an Orangeman’s 
jealousy of the warming-pan.’’ The author has lib- 
eral views of transatlantic law, for he says: ‘The 
United Statesof America have passed during the last 
thirty years into the full adoption of the paraphernal 
doctrine of complete separation of conjugal property. 
Their brief experience seems to show that such a doc- 
trine is not unsuited to the condition of transatlantic 
society ;’’ and to this he cites, ‘“‘ Judge Washburne, 














THE ALBANY LAW JOURNAL. 





323 




















once the Governor of a State, and now the Professor 
ot Law in an American university.’’ The author dif- 
fers from Blackstone, in the statement that under the 
early Saxon law dower attached only to personalty. 
He shows that in the Use of York, after the bride- 
groom had said, “with this gift I dowe thee,” the 
priest inquired the nature of the dower, and the rubric 
then says. “If land be given her for her dower, let her 
fall at the feet of the man.’’ The style of this little 
work is excellent. Occasionally there is a gem of a 
sentence and a sentiment like this: ‘*‘ Law will always 
hang in the rear of morals, as morals will always fail 
to keep pace with the progress of religious insight.’ 


Tue AMERICAN LAW ReEvIEW. 


The April number of the American Law Review 
contains leading articles on The Early Days of Charles 
Sumner; A Review of Mr. Pierce’s Biography: Remo- 
val of Suits to Federal Courts; and The Case of the 
Diamond Necklace, the famous precursor of the 
French revolution, in which the writer shows that he 
has read history to good purpose, as well an article on 
the same subject in 3 ALBANY LAW JOURNAL, page 183. 
From the tone of the book notices we infer that the 
spring in Boston has been milder than usual. There 
is so little of that comprehensive and impartial dam- 
nation of every thing that does not emanste from Bos- 
ton which characterizes our ‘‘deep blue’’ contempo- 
rary, that we ‘“‘guess”’ that the east wind has blown 
gently and that dyspepsia is less prevalent there than 
usual. In noticing Judge Bliss’ ‘‘ Law of Pleading,” 
however, the critic’s chief anxiety seems to be to de- 
monstrate that it does not by any means supersede 
Mr. Pomeroy’s excellent work on a similar subject, 
which was published in Boston, if not written by “a 
Boston man.’’ From the notice of Taylor’s ‘‘ Land- 
lord and Tenant,’’ we learn that Mr. Willard, the ex- 
cellent editor, has received ‘‘ the exceptional honor’”’ 
of having had one of his articles on this subject, which 
were published in the American Law Review, ‘ cited 
by the Supreme Judicial Court of Massachusetts as an 
exhaustive treatment of its subject.’’ In speaking of 
Evans’ *‘ Principal and Agent,” the critic says: ‘“‘To 
the practicing lawyer, the value of the book is, of 
course, less than that of the later editions of Judge 
Story,’ meaning the judge’s work on the same sub- 
ject, rather than the judge’s children, we suppose. 
Boston is as little apt to forget herself as David was 
to forget Mount Zion. Well, Boston isa great place, 
and we are proud of her, but the Greeks naturally got 
tired of hearing Aristides called ‘‘ the just.’’ We must 
now in fairness remark that the sketch of Caleb Cush- 
ing in this number of the Review, is not only intelli- 
gent, but quite discriminating and impartial. 


LEGISLATIVE MANUAL. 

Manual for the use of the Legislature of the State of New York, 
1879. Prepared ‘pursuant to a resolution of the Senate 
and Assembly of 1865, by Allen C, Beach, Secretary of 
State. Albany: Weed, Parsons & Co., Printers, 1879. Pp. 
Ixiv 530. 


This is the familiar and useful ‘‘ Red Book”’ annu- 
ally published. It contains a mass of information and 
statistics, nowhere else accessible, indispensable to 
every legislator and lawyer, and extremely useful to 
all classes ot business men. The list of post-offices 
alone renders it necessary to every counting-room. 
The editorial care o, the present edition has been de- 
‘volved oi: W. J. Macdonald chief clerk in the office of 
the Secretary o: State, who has made many improve- 
ments and modifications One peculiar feature o» the 
present edition is the copious annotations of the State 
‘Constitution, in which every judicial decision is ar- 
!ranged under its appropriate section. The book is 





prefaced by an excellent view of the north front of the 
new Capitol, as it will appear, when the Legislature 
shall have accumulated enough, by cutting down the 
judicial salaries, to complete the building. 


—_——_—@——— 
* CORRESPONDENCE. 


Mr. Srmon STERNE ON THE PRIVATE LEGISLATION 
BIL. 


To the Editor of the Albany Law Journal: 

Sir— Asaconstant reader of your JOURNAL, your 
strictures on a bill, ‘‘On applications to the Legisla- 
ture,”’ for which I am to a considerable degree respon- 
sible, could not fail to be brought promptly to my at- 
tention. 

Had I been guilty of the absurdity of attempting to 
clothe the courts with power to enjoin the Legislature, 
your observations might have in part been justified, 
but the object of the 15th section was to clothe the 
courts with power to enjoin applications for, and ac- 
ceptance of, grants of power from the Legislature by 
individuals or corporations which are either in dero- 
gation of rights of contracts or are found to be uncon- 
stitutional. All that part of section 15, intended to 
clothe courts with power, had that purpose and noth- 
ing further. What follows is intended simply direct- 
ory and not as mandatory, so as to secure in some 
form here the recognition of the principle so well 
established in England, that Parliament never pro- 
ceeds of its own motion with a local or private bill 
when its promoters or applicants have abandoned it. 
The English methods are set forth in the accompany- 
ing address which will explain to you much which, 
from the tenor of your article, is evidently new to you. 

However, section 15 of our bill is so liable to be mis- 
understood, and in exposing me as it does, and the 
scheme I advocate, to the ridicule of a journal gen- 
erally so well informed as your own, it were better to 
sacrifice the advantange to be derived from such in- 
junctions than to have the possibility of obtaining a 
proper trial of private legislation exposed to danger 
because of asking for too much. Hence I already several 
weeks ago, at a hearing before the Judiciary Commit- 
tee, and again by letter, disclaimed such an intention 
as you impute to me, and directed that the whole of 
this section be stricken out. 

That an injunction against the promotion and accept- 
ance of legislation is not only no novelty, but has been 
applied by the Court of Chancery to local bills pend- 
ing before Parliament, you will learn from the case of 
Telford v. Metropolitan Board of Works, L. R., 13 Eq. 
574, and from V. C. Bacon’s opinion therein as cited 
in Green’s Brice’s Ultra Vires, p. 214. It is well estab- 
lished law in our State that the acceptance of fran- 
chises for their own private advantages, private cor- 
porations, such as banking or railroad corporations, is 
entirely voluntary, and the State could not enforce the 
acceptance of the grant against their own will. Baily 
v. Mayor, 3 Hill, 531, is to this day the authority on 
that point. Hence there is not and cannot be any 
great violation of principle in a provision of law which 
would allow courts of justice to restrain the accept- 
ances of franchises by individuals or corporations 
which are either unconstitutional or in violation of 
rights of contract. England’s Chancery takes juris- 
diction in such acase as to statutes emanating from a 
legislative body of much greater dignity, power and 
character than can be claimed for our State Legisla- 
tures. 

Now a word as to the scheme itself, by which some 
method and decency shall be introduced into our law 
making. Honesty compels me to refuse “to go up 
head,” as you say, if that suggestion is made asa re- 
ward of merit for originality. There is none in the 
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scheme from the beginning tothe end. The bill is a 
compilation, considerably simplifying the Standing 
Orders of House of Commons on private and local 
bills, and the 28 and 29 Vict., c. 27, and 34 Vict., c. 3, 
grafted upon a provision of the Revised Statutes of our 
own State, which in a crude and tentative form at- 
tempted to regulate the same subject and did it as un- 
successfully as the standing orders and English statutes 
did it successfully. Your reading as to modern meth- 
ods of legislation seems not to be co-extensive with 
your knowledge of those of antiquity, as shown by your 
parallels for the proposed methods of awarding costs to 
contestants before legislative committees. Even a su- 
perficial reading of the statutes to which I have referred 
you, and of the standing orders, will convince you 
that there is as complete a system of costs in par- 
liamentary contests as there is at Westminster Hall. 

That the future legislatures cannot be bound to ob- 
serve the act now before the Legislature, in all par- 
ticulars, is, perhaps, true, and that it is within the 
power of any one of them to repeal it at any time, is un- 
questionably true. We, however, believe that the con- 
venience of observing it will outweigh the temptation 
to disregard it, and that a division between the legis- 
lative methods of treating local and private bills 
from public bills, once introduced, will result in such 
a mitigation of the evils which flow from private and 
local legislation, and so much enhance the tone and 
character of public legislation that a popular opinion 
will be created sufficiently powerful to keep the act 
upon the statute books. 

I, of course, expected that a scheme of legislative re- 
form would meet with the rancorous opposition of 
those who find their interest in our present evil and 
unwise methods. I also expected the stupid derision 
with which the ignorant greet all things that are new. 
The gamin of Tripoli will laugh at the silk hat simply 
because it is not a fez, but that so intelligent a journal 
as yours should treat as “ puerile and absurd ”’ the first 
serious attempt, however inadequate it may be, to 
methodize our legislation by following in that particu- 
lar in the footsteps of England, Massachusetts and 
Rhode Island, is a special grievance for which you owe 
an apology to your past excellent record and well de- 
served reputation in the cause of law reform, even to 
a greater degree than to, 

Yours, respectfully, 

April 12, 1879. Srmon STERNE. 

[Mr. Sterne having taken off his injunction, any 
comment on his scheme in that regard would be 
irrelevant. Mr. Sterne admits one point that we 
made, namely, that the Legislature would have full 
power, under his scheme, to disregard their own 
regulation. An adoption of this scheme in that re- 
gard would therefore be simply equivalent to a res- 
olution on the part of the Legislature to behave 
themselves properly. . Now we are still curious to 
learn what Mr. Sterne can say in favor of a scheme 
for punishing men for advocating or opposing pro- 
posed legislation. We think the idea of doing 
away with special legislation is good, and so are 
Mr. Sterne’s devices for notifying the public, and 
private persons particularly interested, of all pro- 
posed bills. But if Mr. Sterne expects to succeed 


he must not assume that editors do not know every 
thing that he happens to know, and especially must 
he not pronounce our Legislature inferior “in dig- 
nity, power, and character,” to the British. If this 
apology will mollify Mr. Sterne, we shall be pleased, 
Ep. A. L. J.] 





NOTES. 
‘T' —HE supplemental nine chapters of the Code of Civil 

Procedure having been amended in accordance 
with the compromise agreement, were passed in the 
Assembly on Tuesday by a vote of 88 to17. The Sen- 
ate has already passed the bill, but it will be returned 
to that house for concurrence in the amendments. 
These chapters, if passed, will go into effect on the 
first of September.—Mr. Moncure Conway, in his 
book on ‘* Demonology,”’ says it was an old-time cus- 
tom in Denmark to sit with an open window in order 
that the devil might easily fly off with the perjurers. 
Sidney Smith would probably have written ‘‘ lawyers” 
instead of ‘“ perjurers.”’ The second volume of 
‘“‘Bracton de Legibus et Consuetudinibus Angliz,” 
forming part of the Rolls Series, and edited by Sir 
Travers Twiss, Q. C., has passed through the press, 
and will shortly appear. 





Judge Osborn, of the Supreme Court, has given 
judgment in the action of Weare C. Little & Co. 
against A. Bleecker Banks in favor of the plaintiff for 
$600. The defendant is the contractor with the State 
for the publication of the Court of Appeals reports, 
and the action was fora breach of the condition in the 
contract that in case any other law-bookseller in either 
Albany or New York should apply to purchase 
any of said volumes, the same shall be supplied in 
quantities not exceeding one hundred copies on the 
first application, and fifty copies at a time on subse- 
quent applications. The contract also provided that 
“for any failure on the part of the party of the second 
part (Mr. Banks) to keep on sale, furnish and deliver 
the aforesaid volumes or any of them, at the price 
aforesaid, the said party of the second part shall for- 
feit and pay for every such failure the sum of $100, 
hereby fixed and agreed upon, not as a penalty, but as 
the liquidated damages suffered by the person or per- 
sons aggrieved thereby, the same to be sued for and 
recovered by the person or persons so aggrieved.” 
There were six several breaches proved in the action. 
The judge decided that the contract was one which 
the State officers (the State reporter, Secretary of 
State and Comptroller) had the power to make; that 
the plaintiffs had a right of action underit; that they 
were not bound to take one hundred copies on the 
first application and fifty at each subsequent applica- 
tion, but were entitled to a less number if they asked 
for it, and that the damages were fixed and liquidated 
by the contract. 

The Code reported some years ago by the Practice 
and Code Commissions of this State, and which are 
now in process of adoption here, were adopted almost 
literally in California some years ago. A distinguished 
judge of that State, speaking of their working, etc., 
says: ‘My opinion is, that, with the amendments 
adopted in 1874, they contain a body of laws better 
than those of any other people of British origin or 
political descent, and as nearly perfect as any that 
have ever been compiled for any people. In adminis- 
tration they work smoothly and well. There is no re- 
calcitration against them, either by the courts or by 
the legal profession. On the contrary, they are highly 
esteemed and well received by both. By the people 
at large they are held in great repute. The Civil Code 
is a hand-book among business men. After careful 
consideration I put my students upon the Civil Code 
the first thing. ‘ Medius est patere fontes quam rivulos 
sequari.’’ It is not pedantic to use the quotation; for 
with us, hereafter the Codes are the fountains aid the 
well-springs of the law. The thousand volumes of 
statutes and reports which preceded them, now be- 
long only to its history and illustration.”’ 
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CURRENT TOPICS. 

HE proneness of the individual to endeavor 
to gratify himself at the public expense was 
amusingly illustrated recently at Newport. Some 
citizens, acting, if we are rightly informed, under 
a resolution of the common council, offered an 
elegant public entertainment, of what the re- 
porters elegantly style the Terpsichorean charac- 
ter, to some British naval officers who chanced to 
be sojourning there. The affair was sumptuous and 
select. The tax payers were not generally invited 
to the ball, but they were afterward invited to “ pay 
the piper,” whose bill was $3,000, The tax payers 
murmured, and, through the medium of a court of 
law, an injunction was placed on the project. Those 
who have ‘‘tickets” will submit to a good deal, 
but the great uninvited are naturally rebellious. 
This question was settled thirty years ago in this 
State, in Hodges v. City of Buffalo, 2 Denio, 110. 
The plaintiff was an innkeeper, who, under the 
direction of a committee of the common council, 
had furnished meat, drink, lights, music and other 
necessary ingredients of a ball given on the fourth 
of July to military guests from Detroit and Roches- 
ter. Here the snubbed objected to the payment of 
his bills, and he failed to enforce it. These things 
are not necessary to good government, nor are they 
‘*contingent expenses.” ‘‘ Until that case,” say the 
Court of Appeals, in Halstead v. Mayor, 3 N. Y. 
433, ‘‘nothing was more frequent than for city 
authorities to vote largesses and give splendid ban- 
quets for objects and purposes having no possible 
connection with the growth or weal of the body 
politic, thus subjecting their constituents to unneces- 
sary and oppressive taxation.” The next time the 
‘“‘ruler of the Queen’s navee” visits Newport, let 

the hospitable citizens ‘‘ pass around the hat.” 


A good deal of question has been made as to the 
legal character of the rolling stock of railway com- 
panies, but, until just now, it has never been doubted 
that the road-bed is real estate. This doubt it was 
reserved for the elevated railway companies in the 
city of New York to raise. One of these companies 
took the ground that, because the structure of their 
railway was elevated on columns, it thereby became 
personalty, and could not be taxed as real estate, 
and moved to set aside suchatax. Judge Barrett 
has decided against this claim. It would seem 
difficult to distinguish this case from that of a por- 
tion of an ordinary railway built across a ravine on 
trestle-work, or crossing a river on a suspension 
bridge. If the company’s claim is sound, we sup- 
pose that, when the trestle-work is: filled in with 
earth, as is often done, it thereby loses its character 
of personal estate and becomes realty. A more seri- 
ous claim was that made by the same company, that 
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the payment, under their charter, of five per cent 
of its net income, exempted it from taxation; but 
the judge held this to be intended as compensation 
for the use of the streets. These elevated railways 
must not be suffered to get above the law, although 
they have managed to subordinate many compara- 
tively humble, but individually important private 
interests, to what is supposed to be an inexorable 
public necessity. 


The Library Table newspaper, in commenting on 
the Vanderbilt will case, regrets that there was no 
argument on the evidence, and says: ‘* There was a 
magnificent opportunity for a great advocate to eke 
out the law and the facts with metaphysics.” This 
article of mental resource is not held in great ad- 
miration in courts of justice. To show our con- 
temporary what our courts are apt to think of 
‘‘metaphysics,” we extract the following from the 
case of Joslin v. Cowee, 60 Barb. 53: 


‘‘T have no disposition to struggle with the sci- 
ence of metaphysics, or with logic, nor to deny. 
their legitimate use in argument; but I am at all 
times prepared to deny that the perpetrator of a 
willful and deliberate fraud can, either by the cun- 
ning or skill by which he accgmplishes his un- 
righteous advantage, or by the Sidden and rapid 
change with which he has been able to transform 
his ill-gotten gains from one commodity or product 
to another. even through the agency of metaphysics 
or logic, secure from the courts an indorsement of 
such fraudulent devices, and this I am prepared to 
hold, how skillfully soever the argument may be 
framed, or how eloquently or plausibly soever it 
may be presented.” 


We present the above, not because of its applica- 
bility to the Vanderbilt case, but to show how little 
courts are apt to be influenced by what neither they 
nor any one else can understand. 


Decidedly, the English lawyers have better times, 
sociably, than ourselves. They have an Inns of 
Court Volunteer Rifle Corps, which we do not un- 
derstand to be an organized band of robbers, as 
some unkind people might suspect. Recently, Lord 
Justice Thesiger distributed the prizes won during 
the last shooting season by the members. Not only 
that, but he made a speech, regretting that no larger 
proportion of the new members of the Inns joined 
the corps—only 300 out of 1,900, during the last 
five years, for example. He pronounced that “1500 
men had not been doing their duty.” Moreover, ‘he 
thought that when a field-day was appointed, the 
judges should do their best to see that no man in 
business should be inconvenienced by the fact of his 
attending at that field-day assembly.” This corps, 
we believe, is an ancient institution. It was of this 
corps, we suppose, that Eldon was an inefficient 
member, and of the irregular rank formation of 
which he spoke, when he used the words, ‘‘as this 
indenture witnesseth,” and which did gallant home 
service when Napoleon was threatening invasion. 
Why cannot we have something of this sort? If 
not a rifle club, say a pedestrian society, or per- 
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chance a base ball club. We really do not see why 
the privilege of learning how to kill should be con- 
fined, among the learned professions, to our medical 
brethren. 


But our jurymen have better times than the Eng- 
lish. They get better pay. Ata recent trial in a 


Liverpool court, the foreman of a jury became very. 


wroth at being presented with 5s. sterling for the 
fees of himself and his fellows, for sitting in one 
case. He thought it would “better go to the poor- 
box. Curiously, it seems that in this particular 
court, the fees depend on the amount of the ver- 
dict That being so, it would seem the jury’s own 
fault if they were not well paid. Generous verdicts 
for the plaintiffs all the time would do that business, 
Jurymen, while they ought not to have compensa- 
tion enough to render their employment one to be 
sought, should at least have enough to render it one 
not to be avoided, and in some measure to indemnify 
the citizen against the almost inevitable loss which 
his private concerns must suffer from his attention 
to the public interests. 


Some of our friends in the South are disposed to 
attribute to us a @pirit of hostility to that part of 
our country, because of our recent comment on the 
Buford and Poindexter cases. One correspondent 
writes us that there is just as much killing at the 
North. Hardly, we should say; but granting that, 
the question arises, is not crime more certainly and 
promptly punished at the North, and consequently 
is not human life safer? Our only desire and in- 
terest is to have the law obeyed and enforced. To 
such motives only should our readers attribute our 
utterances. We shall denounce violations of law 
and order in the North even more strongly than 
those in the South and West, but when they occur 
in the latter localities we shall not indulge in any 
geographical periphrasis. Just now we have to 
chronicle the late killing of Mr. Bacon, by Dr. Chal- 
font, at San Francisco. Bacon was making a claim 
against the doctor and many other dentists on ac- 
count of an alleged infringement of his patent for 
vulcanized rubber, used in artificial teeth. The doc- 
tor calling on him, as he says, to remonstrate, and high 
words ensued, the doctor drew a pistol, which he 
happened to have upon his person, not with any 
design of discharging it, but merely to secure Ba- 
con’s attention and enforce his own position, so to 
speak; when the weapon, inspired with the ‘total 
depravity of inanimate things,” went off of its own 
accord, and Mr. Bacon, happening to be in front of 
it, was shot and killed. Mr. Bacon’s version has 
not been heard. The doctor is naturally very much 
annoyed at the occurrence, and so perhaps is Mr. 
Bacon. This little contre temps would not have oc- 
curred if the doctor had not been breaking the law 
which prevails or ought to prevail in California, 
against carrying concealed weapons. The affair 
will naturally remind our readers of the Webster- 
Parkman murder, although there the doctor was the 
victim as well as the creditor. 





It is said that Bacon had incurred the enmity of 
the dentists by his unscrupulous devices in detect- 
ing violations of his patented rights, his oppressive 
measures in vindicating those rights, and his vio- 
lent and overbearing temper in dispute. All this 
afforded no excuse for willfully killing him, but it 
may lessen the sympathy with which the news 
would otherwise be received. It would have been 
better for the doctor to have extracted a few of his 
teeth. But the enforcement of patented rights is 
very often little better than legalized black-mail. 
It is alleged by patentees that great severity and 
strictness are necessary in the protection of their law- 
ful interests against the depredations of irresponsi- 
ble and unscrupulous men. So it is commonly 
alleged by insurance companies that they are con- 
tinually in danger of fraudulent practices upon them, 
These allegations may be true in some degree, but 
it will be difficult to make the community believe 
that patent-right proprietors and insurance compa- 
nies are scrupulous to assert only their lawful and 
reasonable rights. Occasionally there must be such 
a thing as an honest insurance and an honest loss, 
and also an honest and pardonable misuse by one 
individual of something that anotl er has managed 
to get patented. It is more politic in patentees, in 
a business view, to make compromises in such cases 
than to insist on the pound of flesh. Besides, they 
will not be half so apt to get killed when they go 
out on a collecting tour. 


Those who think that Phair suffered unjustly 
may find some comfort in the English case of Ha- 
bron. This man had been convicted of murder, was 
under sentence, and Mr. Marwood, the gentlemanly 
hangman, had made him a friendly call, ‘‘unbe- 
knownst,”’ to ascertain his size and weight. About 
this time a man named Peace confessed to the com- 
mission of the crime, a commutation of Habron’s 
sentence was procured, and he is now released under 
the Queen’s pardon, after a penal servitude of more 
than two years. He had béen convicted on circum- 
stantial evidence, among which foot prints were 
prominent. As we infer from the Law Times, Ha- 
bron’s boots had been placed in the tracks before 
the prints themselves were copied and compared 
with the soles. This is a very hazardous species of 
evidence, at best, when there are thousands of boots 
of substantially the same size and shape, but when 
so bunglingly applied as in this case it is almost as 
conclusive as witchcraft tests of old. 


_—__—_. 
NOTES OF CASES. 





N connection with the opinion of the Supreme 
Court of New Jersey, in State v. Graham, re- 
ported on another page, the recent decision of the 
Supreme Court of the United States in United States 
v. Ford, and others (separate actions), may be of 
interest. At the beginning of the opinion, Mr. Jus- 
tice Clifford said: ‘‘ Accomplices in guilt, not pre- 
viously convicted of an infamous crime, when sep- 
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arately tried, are competent witnesses for or against 
each other, and the universal usage is that such a 
party, if called and examined by the public prose- 
cutor on the trial of his associates in guilt, will not 
be prosecuted for the same offense, provided it ap- 
pears that he acted in good faith and that he testi- 
fied fully and fairly. Where the case is not within 
any statute, the general rule is that if an accom- 
plice, when examined as a witness by the public 
prosecutor, discloses fully and fairly the guilt of 
himself and his associates, he will not be prosecuted 
for the offense disclosed, but it is equally clear that 
he cannot by law plead such facts in bar of any in- 
dictment against him, nor avail himself of it upon 
his trial, for it is merely an equitable title to the 
mercy of the executive, subject to the conditions be- 
fore stated, and can only come before the court by 
way of application to put off the trial in order to 
give the prisoner time to apply to the executive for 
that purpose. Rev v. Rudd, 1 Cowper, 339.” The 
cases before the court were prosecutions and infor- 
mations for defrauding the revenue, and the defend- 
ants pleaded in bar an agreement with the district 
attorney whereby in consideration of their testimony 
against their co-conspirators, they, the defendants, 
were to have a complete discharge, not only from all 
criminal liability, but also from all penalties and for- 
feitures which they had incurred. The court, after 
an elaborate review of the authorities, decided that 
the district attorney had no authority to enter into 
such agreement, and that in any case whatever 
agreement was made or assurance given the accom- 
plices had only an equitable right to the clemency 
of the executive. 


The interesting and important question of the 
right to a civil remedy for a debt arising from a fel- 
ony was considered by the English Court of Appeal 
on the 6th ult.,in Hx parte Ball, Re Shepherd, 40 Law 
Times Rep. (N. 8.) 141. The question arose on the 
following facts: A banker’s clerk embezzled money 
and absconded. The banker did not apply for a 
warrant for his apprehension until ten days after the 
discovery of the crime, and by that time the clerk 
had left England, and consequently was never pros- 
ecuted. The clerk was adjudicated a bankrupt in 
his absence, and the banker tendered a proof in the 
bankruptcy for the amount of which he had been 
defrauded. The proof was rejected by the trustee 
in the bankruptcy, and the broker having filed a 
liquidation petition, the trustee in the liquidation 
applied to the Court of Bankruptcy for an order 
that the proof should be admitted. The chief judge 
in bankruptcy held that the proof must be admitted 
and this was affirmed by the Court of Appeal, but 
on different grounds. Bramwell, L. J., with whom 
James, L. J., concurred, placed his judgment on 
the ground that though the banker might not have 
been entitled to prove for a debt arising out of a 
felony in respect of which he had not prosecuted 
the felon (which guere), the obligation of prosecut- 
ing the felon was a personal one, and did not extend 
to the trustee in the banker’s liquidation, who rep- 
resented, not him, but his creditors. While Bag- 





gallay, L. J., rested his decision upon the ground 
assigned by the chief judge below, namely, that the 
rule which prevents an injured person from obtain- 
ing civil redress for a criminal wrong if he has failed 
in his duty of bringing the felon to justice, does not 
apply where prosecution has become impossible by 
reason of (amongst other things) the felon’s escape 
from the jurisdiction before he could have been pros- 
ecuted by the exercise of reasonable diligence. 





In delivering his judgment, Bramwell, L. J., said 
‘‘that the law on this subject is in a remarkable 
state. For 300 years it has been said in various 
ways by judges, many of the greatest eminence, 
without a doubt, except in one instance, that there 
is some impediment to the maintenance of an action 
for a debt arising in this way. The doubt is that 
not so much expressed by Blackburn, J., in Well v. 
Abrahams, 26 L. T. Rep. (N. 8.) 433; L. R.,7 Q. B. 
554, as to be inferred from what he said. But, 
though such opinion has been entertained and ex- 
pressed for all this time, there are but two cases in 
which it has operated to prevent the debt being en- 
forced. These two cases are Wellock v. Constantine, 
2H. & C. 146, and Hx parte Hlliott, 3 Mont. & Ayr. 
110. After considering these cases and the imped- 
iments which might be conceived for the enforce- 
ment of such a debt, the Lord Justice remarked: 
“All these cases create great difficulties in my mind 
in the application of this alleged law, and go a long 
way to justify Mr. Justice Blackburn's doubt. Still, 
after the continued expression of opinion in the 
cases of Hv parte Elliott and Wellock v. Constantine, I 
should hesitate to say that there is no practical law 
as alleged by the respondent.” But he thought it 
was not necessary to do so in that case for the reason 
given above as the ground of his judgment. Bag- 
gallay, L.J., said: “It appears to me that the follow- 
ing propositions are affirmed by the authorities, 
many of which, however, are dicta or enunciations 
of principle rather than decisions: (1) That a fe- 
lonious act may give rise to a maintainable action; 
(2) that the cause of action arises upon the com- 
mission of the offense; (3) that, notwithstanding 
the existence of the cause of action, the policy of 
the law will not allow the person injured to seek 
civil redress if he has failed in his duty of bringing 
the felon to justice; (4) that this rule has no appli- 
cation to cases in which the offender has been 
brought to justice at the instance of some other per- 
son injured by a similar offense, as in Fauntleroy’s 
case (Stone v. Marsh, 6 B. & C. 551), or in which 
prosecution is impossible by reason of the death of 
the offender, or of his escape from the jurisdiction 
before a prosecution could have been commenced 
by the exercise of reasonable diligence; (5) that the 
remedy by proof in bankruptcy is subject to the 
same principles of public policy as those which 
affect the seeking of civil redress by action.” The 
court for the reason that ‘‘a grave question of prin- 
ciple” was involved granted leave to appeal to the 
House of Lords. For a further discussion of the 
question see 1 Bish. Cr. L., $$ 264 et seq. 
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OBLITERATION OF WILLS. 


N important decision has recently been made by 
the House of Lords, in the case of Swinton v. 
Bailey, 39 L. T. (N. 8.) 581, on the subject of partial 
revocation of wills by obliteration. The testator 
had devised as follows: ‘‘Unto my said mother, 
Elizabeth Eley,” certain described Jands, “to hold 
unto my said mother, Elizabeth Eley, her heirs and 
assigns forever.” Subsequently the words ‘her 
heirs and assigns forever” had been struck out with 
a pen, and the erasure was in no way attested. The 
English statute enacts that “a devise in writing of 
lands or any clause thereof” shall be revocable ‘‘ by 
burning, cancelling, tearing, or obliterating the 
same by the testator.” The obliteration in question 
was held valid to convert the fee into a life estate. 
There seemed not to be so much question of the 
effect of the manner of obliteration, as of the mat- 
ter. It was insisted that the words obliterated did 
not constitute a “clause.” Lord Chancellor Cairns 
said: 

“Are not these words a ‘clause’? Whynot? It 
is said that a ‘clause’ must be self-contained, hav- 
ing an independent meaning; but I know of no 
such rule of law. When I say a ‘clause’ I mean a 
collocation of words which, when struck out, leaves 
the will sensible. It must be something which can 
be obliterated de facto, and if it is obliterated here 
the will reads quite rightly. There is no decision to 
the contrary,” etc. ° 


Lord Penzance observed: 


“There is an additional power of revoking ‘ any 
clause’ of adevise. What does this mean? Kelly, 
C. B., held that it meant words which contained 
within themselves a devise. He says: {His Lordship 
read the passage from the judgment of Kelly, C. B., 
as reported 1 Ex. Div. 113; 33 L. T. Rep. (N. 8.) 
696.] It appears that he considered that to bring 
the case within this section, the thing struck out 
must be words which contained a complete devise. 
I do not think it is necessary to go as far as that. A 
narrower ground was taken in the argument that the 
word ‘clause’ must mean an independent sentence 
without reference to the context, and that if there 
were such a set of words in the devise they might 
be got rid of. But there is nothing in the statute 
to justify this contention. When the statute speaks 
of a ‘ devise,’ and says that the whole or ‘ any clause 
thereof’ may be revoked, we have no warrant for 
saying that a ‘elause’ must be an independent sen- 
tence. In this case the words were ‘her heirs and 
assigns forever.’ Supposing the will had stopped at 
the gift to Elizabeth Eley, and then in a separate 
sentence had gone on to say, ‘After the death of 
Elizabeth Eley, then the estate is to go to her heirs 
and assigns forever,’ according to the contention of 
the appellants the devise might then have been re- 
vebod. But the Legislature cannot be supposed to 
have intended to make any such distinction, and to 
give a power to revoke if the words to be revoked 
were contained in an independent sentence, and not 
otherwise. The cases of Larkins v. Larkins and 


Short v. Smith, which have been cited, are not in 
point. In both of them it was held that a devise 
‘to A.’ can be got rid of by striking out the name 
of A. But ‘A.’ is not an independent sentence, and 
therefore these cases go to show that the word 


| < clause’ is not to be restricted to an independent 
sentence.” 


In the recent case of Bigelow v. Gillott, 123 Mass. 
102; 25 Am. Rep. 32, a similar point was decided. 
The Massachusetts statute provides that “no will 
shall be revoked unless by burning, tearing, cancel- 
ling, or obliterating the same,” etc. The testator 
had after execution drawn ink lines across two 
clauses of the will, with the intention of revoking 
so much and no more. This was held effectual, and 
the property affected went into the residuum. It 
will be observed that here was no authority to re- 
voke any “clause,” as in the English statute, but 
the statute was a re-enactment of an ancient one in 
which that power was expressly granted. The 
court say: ‘The power to revoke a will includes 
the power to revoke any part of it. If we were to 
hold that under this provision a testator could not 
revoke a part of a will by cancelling or obliterating 
it, we should be obliged by the same rule of con- 
struction to hold that he could not revoke a part by 
a codicil, which would be against the uniform prac- 
tice in this Commonwealth, sanctioned by numerous 
decisions.” 

The New York statute provides that “no will in 
writing, except in the cases hereinafter mentioned, 
nor any part thereof, shall be revoked or altered 
* * * unless such will be burned, torn, 
cancelled, obliterated, or destroyed, with intent,” 
etc. Under this it was held by the Supreme Court, 
in Quinn v. Quinn, 1 T. & C. 437, where the testa- 
tor had erased some legacies, directed others to go 
to other persons, and changed executors, that there 
could be no partial revocation by obliteration. The 
statute expressly recognizes a parti] revocation by 
the words ‘‘ nor any part thereof.” If there is any 
peculiar force in the words ‘‘such will,” to carry 
the idea of the prohibition of a partial revocation 
except by total cancellation, obliteration, etc., then 
the words ‘‘ nor any part thereof” seem superfluous, 
because if the whole will must be destroyed or can- 
celled, of course.every part mtst perish by the same 
process. We have always doubted the soundness of 
the decision. 

In the absence of statutory provisions to the con- 
trary, the cancellation or obliteration of a portion of 
the devises in a will, leaving it otherwise complete, 
with the intention by the testator to annul only 
what was cancelled, leaves the residue a valid will. 
Thus, Jn re Kirkpatrick, 22 N. J. Eq. 463, the testa- 
tor cancelled two legacies by lines drawn through 
them with a pen, accompanied by a marginal mem- 
orandum signed by him, stating that he wished to 
“erase” those parts; this was held an effectual re- 
vocation pro tanto. See also Clarke ¥. Scripps, 2 
Roberts. 563; Goods of Woodward, L. R., 2 Prob. & 
Div. 206; Bradford’s Will, 1 Pars. 165; Borden v. 
Borden, 2 R. I. 94; Overail v. Overall, Litt. Sel. Cas. 
504; Tudor v. Tudor, 17 B. Monr. 383; Means v. 
Moore, 1 Harp. 314. 

The Illinois statute provides that ‘‘no will, testa- 
ment, or codicil, shall be revoked, otherwise than 





by burning, cancelling, tearing, or obliterating the 











THE ALBANY LAW JOURNAL. 





829 











same by the testator himself, or, in his presence, by 
his direction and consent, or by some other will, 
testament, or codicil, in writing, declaring the same, 
signed by the testator or testatrix, in the presence 
of two or more witnesses, and by them attested in 
his or her presence.” In Wolf v. Bollinger, 62 Ml. 
368, it was held that the erasure of the name of a 
devisee and the substitution of another name, was 
ineftectual because the will was not attested after- 
ward. This seems a strong holding, for the statute 
certainly does not expressly require a re-attestation. 
The contrary is held in Kentucky. Wells v. Wells, 4 
T. B. Monr. 152; Brown’s Will, 1 B. Monr. 57. The 
English statute requires an attestation of such an 
act as clearly as the Illinois statute. It is as fol- 
lows: 

‘‘ But all devises and bequests of lands and tene- 
ments shall remain and continue in force until the 
same be burnt, cancelled, torn, or obliterated by the 
testator or his directions in manner aforesaid, or un- 
less the same be altered by some other will or codi- 
cil in writing, or other writing of the devisor, signed 
in the presence of three or four witnesses declaring 
the same, any former law or usage to the contrary 
notwithstanding.” 


And yet we see that it was held in Swinton v. Bai- 
ley, that no attestation was necessary. On this 
point Lord O'Hagan said: 


“ Another argument which was pressed upon us 
was founded on the distinction between ‘revoca- 
tion’ and ‘alteration.’ It was argued that this was 
an ‘alteration,’ and could not be effected without 
an attested paper; but this argument falls to the 
ground if we hold that there can be a revocation of 
a part as well as of the whole of a devise. Sup- 
pose in this case a codicil or new will in which the 
testator recited the gift to ‘ Elizabeth Eley, her heirs 
and assigns forever,’ and then went on to say that 
he was minded to revoke the gift to her heirs and 
assigns forever, and affirming the gift to her for life, 
would not that have been a ‘revocation,’ not an 
‘alteration?’ And the effect of what has been 
done is exactly the same. Unless we held that there 
cannot be a revocation unless of the entire devise, I 
cannot understand the distinction between a revo- 
cation by obliteration, and an alteration.” 

For a general review of the authorities on this 
subject, see a note to Bigelow v. Gillott, 25 Am. 
Rep. 35. 

It is surprising what risks men will run to save a 
few dollars in attorneys’ fees, and those cases exhibit 
that fact in a strong light. But no lawyer should 
ever find fault with any man for preferring to draw 
and arrange his own will. It is money in the pro- 
fessional till in the end. 


———— 


HON. WILLIAM BEACH LAWRENCE ON 
EXTRADITION. 


OcHRE Point, NEwPponrt, R. L., t 
March 28, 1879. 





Isaac Grant Thompson, Esq. 

Srr —I had not intended to trespass further on you, 
in reference to what may, perhaps, be regarded as an 
exhausted theme, but in revising for the press the chap- 





ter on Extradition in my ‘‘ Commentaire,” * I find that 
some further notes are necessary to the completion of 
the Etude on that subject, as prepared by me for the 
ALBANY LAw JOURNAL. 

In my letter of November 12, 1877 (ALBANY Law 
JOURNAL, vol. XVI, p. 365), I noticed the appointment 
of a Royal Commission on Extradition, mentioning 
the names of the eminent jurists who composed it. 
This commission was instituted with particular refer- 
ence to the then pending question between the United 
States and England, and their report, made 30th May, 
1878, concludes with a condemnation of the argument 
(thése) of Lord Derby and a justification of that of the 
American Government. It states in substance that 
an extradited prisoner should not be tried for any 
motive, at the arbitrary will of the Government, 
which has demanded and obtained this extradition, 
but that if the proof has been*made before the com- 
petent tribunal of the country of refuge, that the in- 
dividual claimed is guilty of one of the crimes which 
make him a subject of extradition, the government 
which has obtained his extradition can put him on 
trial for any other crime, provided that it is one of 
those which are enumerated in the treaty. ‘It thus 
appears,’’ says the Memorial Diplomatique, ‘* that the 
English jurists are inspired with the principle that the 
extradited individual has no rights, and that the re- 
strictions in the treaties of extradition are put there, 
not in his interest, but in that of the contracting gov- 
ernment.’? Memorial Diplomatique, 1878, p. 457. 

The report of this Commission is not limited to the 
subject of the Anglo-American controversy, but its 
suggestions would abolish not only the provisions of 
the law of 1870, but would effect a total revolution in 
the system of extradition, as it has prevailed in Eng- 
land for centuries. 1870-3. 

The report commences with the declaration that ex- 
tradition treaties with other States are practically of 
use, only for the purpose of insuring reciprocity and 
should no longer be held to be indispensable, and that, 
while the power in the crown of entering into extra- 
dition treaties with other nations, as now existing by 
law, should still be retained, statutory powers should 
be given to the proper authorities to deliver up fugi- 
tive criminals, whose surrender is asked for, irrespect- 
ively of the existence of any treaty between England 
and the State against whose law an offense has been 
committed. 

II. It is immaterial whether the fugitive criminal] isa 
subject of the State demanding the surrender or a sub- 
ject of the country from which it is claimed. ‘* The Com- 
mission do not combat the stipulations which exist in 
almost all the treaties now in force forbidding the ex- 
tradition of the fugitive criminal, who is a subject of 
the country where he is found, but they recommend 
that these stipulations should be omitted in future 
treaties and that endeavors should be made to have the 
existing treaties modified in this respect.” 

III. As to the offenses which should be subjects of 
extradition. ‘‘ Extradition, it is said, should embrace 
all those offenses which it is the common interest of 
all nations to suppress; that is to say, offenses against 
person and property, including in the latter category 
cases of fraud, the purpose of which is to obtain prop- 
erty or money, offenses against the bankrupt laws, 
forgery, and offenses relating to coinage. To these it 
should be confined to the exclusion of offenses of a po- 
litical or local character. 

““This exception does not apply when, in furtherance 
of some political or pretended political purpose, some 
foul crime, such as assassination or incendiarism, is 





* The first portion of the 4th vol. of the ‘“* Commentatre” 
has appeared under the title of “Etude sur la jurisdiction con- 
sulaire,” in the Revue de droit International, tom. x, 1878, No. 3, 
pp. 285-338, in advance of its publication by Brockhaus, Leipsig. 
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committed. Thus attempts by conspirators to assas- 
sinate a reigning sovereign, regardless, perhaps, that 
in so doling, other lives may be sacrificed, or the set- 
ting fire to a prison at the risk of burning all those 
within it, or the murder of the police, for the purpose 
of rescuing prisoners in custody for political offenses, 
are crimes in respect of which, though the motive was 
a political one, we cannot think that any immunity 
should be afforded. Civil war and insurrection take 
place openly, in the face of day, and may or may not 
be justified or excused by circumstances; but assas- 
sination or other forms of revolting crime lose none 
of their atrocity from their connection with political 
motive. 

“*Cuses, however, may occur in which it would be 
undesirable to surrender a person accused of a crime, 
instigated by a political motive, even though a magis- 
trate or a judge could not pronounce that there ex- 
isted either civil war or open insurrection, and con- 
sequently could not discharge the accused as of right. 
To meet this possibility a discretionary power in favor 
of the prisoner should be reserved to the government 
to refuse to deliver up a person so accused.” 

LV. ‘*The exclusion which has been proposed of all 
offenses against local laws and regulations would ex- 
clude laws of purely local interest, such as, for in- 
stance, laws relating to military and naval service, 
laws relating to religion, laws relating to the duties of 
public officers, police regulations and the like.’’ 

V. Extradition having been limited to offenses 
against the person and property, the Commission does 
not see any reason to makea distinction between crimes 
and misdemeanors, or to designate any particular of- 
fense as being the only ones sufficiently important to 
justify the extradition of fugitive. 

VI. “If some offense unknown to the law of other 
nations, to what may figuratively be called the com- 
mon law of nations, should be created by the law of a 
particular people, such an offense would not come 
within the category of crimes which it is the purpose 
of extradition to repress.”’ 

VII. We come now to the matter, which was the 
special motive of the appointment of the Commis- 
sion. ‘ A question,” says the report, ‘‘ presents itself, 
whether if a person be surrendered in respect of one 
extradition offense, he should, when transferred to the 
country demanding him, be liable to be tried for an- 
other.”’ The auswer which is given is one, which cer- 
tainly waives those guarantees, which it was the ex- 
press policy of the existing extradition laws of Eng- 
land to secure by requiring at least, prima facie proof 
as to the specific offense. ‘* Political and local offenses 
being excluded, we see, it is said, no reason why he 
should not.”’ 

“If these offenses are to be excluded there seems to 
be no other case, in which it can be suggested, that a 
foreign government would act disingenuously toward 
ours, if it were to put the person surrendered on his 
trial in respect of a crime which was not the ground 
of extradition in the particular instance. If there be 
another accusation against him in respect of a crime 
which would properly be the subject of extradition, 
we see no reason why he should not be called upon to 
answer it. 

“It may be discovered after the surrender that the 
party surrendered had committed some other offense 
deserving of punishment, or proofs previously want- 
ing of such other offense may be brought to light. We 
see no reason why, under such circumstances, the of- 
fender should escape with impunity. If the circum- 


stances under which he was given up were such as to 
call for his surrender, what possible interest, except 
in the case of the political offender, or of the offender 
against merely local law, can we bave in what becomes 
of him afterward. We should not be warranted in 
assuming that he will be dealt with in the foreign 





country otherwise than according to justice and right. 
The case is no doubt possible that a person, whose sur- 
render was asked for on an ordinary charge, might be 
put on his trial for a political or local offense, but such a 
case is not likely to occur. It should be expressly stipu- 
lated in any treaties entered into that the person sur- 
rendered on a particular charge should not be tried for 
any other offense, wnless of an extraditional character, 
and in all cases in which the surrender takes place 
otherwise than under the treaty, the surrender should 
be made on the same conditions. 

‘““As regards political offenders, such a case would 
not present itself without its being known that there 
bad been political disturbances in the country claim- 
ing the surrender, nor if the alleged offender were a 
notable person, without its being known that he had 
made himself obnoxious to the government claiming 
him.”’ 

The remarks which follow, so far from sustaining 
the conclusions of the Commission, present, as we con- 
ceive, a conclusive argument against any change in the 
English law as it now exists, the principle of which in 
the cases which they here describe, even the Commis- 
sion recognize, and for which it would seem that they 
are not able to provide an adequate substitute. 

“The real practical remedy,” they say, ‘‘seems tu 
be that the accused should have a right to demand an 
inquiry; on which inquiry there should be no restric- 
tion on the kind of evidence to be received, except that 
imposed by common sense, and that if the result of 
that inquiry should be that in the opinion of the Gov- 
ernment a proper case has been made out, discretion 
should be given to the Government in favor of the ac- 
cused, either to refuse to deliver him up at all, or to 
require before delivering him up a specific engagement 
from the foreign Government that, if acquitted of the 
crime for which he is demanded, or when he has suffered 
the punishment of that crime, he shall be at liberty to quit 
the country to which he has been surrendered. Such an 
engagement would probably seldom be refused. It may 
safely be assumed that no foreign Government would 
be so lost to a sense of its own honor and interest as 
to violate a pledge so given. If it were, the order in 
council enabling a surrender to that foreign Govern- 
meut should at once be revoked.”’ 

The VII Ith section refers to the procedure, wheu ap- 
plication is to be made to a foreign State for the sur- 
render of an alleged criminal to Great Britain, accord- 
ing to treaty, as well ag to the regulation of the pro- 
cedure before British magistrates, in cases where ex- 
tradition is to be obtained from another country, in 
case the practice of extradition without treaty, which 
has been recommended, should be established by law. 

The IXth section applies to fugitives escaping from 
one part of the British possessions to another. 

The Xth to the power of searching the premises of 
the accused or other place to which he may be be- 
lieved to have transferred stolen property or the indi- 
cia of crime. 

The XIth relates to the fifteen days during which a 
fugitive criminal shall not be surrendered, the object 
being to enable him toapply for a writ of habeas corpus 
if he deem proper. 

The XIlth regulates arrests made in consequence of 
telegrams. 

The XIIIth provides for the case of fugitives extra- 
dited by other countries passing through British Do- 
minions. 

The XIVth says: “If our suggestions should be 
adopted, further legislation will be necessary. 

‘It is desirable that this legislation should be com- 
plete in itself. The means provided by the existing 
acts for the fulfillmeiit of engagements entered into 
by the country in any existing treaties must remain in 
force for that purpose, so long as those treaties con- 
tinue. But extradition under future treaties or the 
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power, if it is thought expedient to give it, of surren- 
dering to foreign Governments without any treaty, 
should be regulated by an act complete in itself with- 
out reference to any previous legislation. 

“It may be assumed that the machinery for putting 
the act in force, so far as relates to extradition to for- 
eign countries, will be the same in substance as that 
which is provided by the present acts. But if the sugges- 
tions which we have made are adopted, many of the pro- 
visions of those acts (especially such as are contained 
in sections 2, 3, 4, 9, 11 and 19 of the act of 1870) will re- 
quire material alteration. 

“We do not recommend any change in the principle 
ot existing Imperial legislation on this subject as re- 
gards the Colonies and foreign possessions of the 
Crown as already contained in the act of 1870.” 

Of the exalted character of the members of the 
Commission, over which the Lord Chief Justice of 
England presided, there can be no question, and, as- 
suredly, I would be the last man to fail to recognize 
the learning and ability of his equally eminent asso- 
ciate, the ex-Chancellor Lord Selborne, whose high 
qualities I am the better able to appreciate, from hav- 
ing been brought into personal relations with him. It 
can be no disparagement to Lord Selborne to refer to 
the fact that on the controverted questions, he had 
already been committed by his previous action. In 
the discussions of the House of Lords, when the cor- 
respondence of Lord Derby and Mr. Fish was under 
consideration, the ex-Lord Chancellor made the most 
able speech against the then recent action of the min- 
istry and in defense of the opinions of the law officers 
of the Crown when he, as Sir Roundell Palmer, was 
either Solicitor-General or Attorney-General. 

The report which I have been considering is accom- 
panied by no piéces justificatives, nor, so far as I can 
ascertain, was any testimony ever taken before the 
Commission. In this respect its action differed widely 
from that of the select committee of 1868, whose in- 
vestigations were most exhaustive and on whose con- 
clusions the legislation of 1870, which the Commission 
seeks to displace, was based. It is proper to note that 
the report does not propose, as claimed, though not 
acted upon by our Government, in the case of Law- 
rence, that an extradited person could be tried for 
any offense whatever, but claims that right only in 
the case of extraditable offenses, whether the partic- 
ular one for which the extradition was made or any 
other. 

When a treaty only included a few prominent of- 
fenses, this distinction would have been important, and 
it would have been effectual in preventing action in the 
cases of Heilbronn, Caldwell and Hawes, as well as in 
that of Lawrence, all of whom it had been proposed 
to subject to a trial for an offense not extraditable, but 
will be of no consequence, should the suggestion of 
the Commission be adopted to include in extradition all 
offenses not political or local. 

That it is equally immaterial, as respects the depriv- 
ing of the extradited party of the safeguards intended 
to be provided by the treaty, whether the second of- 
fense be of an extraditable character or not, we have 
on former occasions fully shown. In neither event 
would he have an opportunity to know the charges 
which he would be obliged to meet on his extradition, 
and for which, indeed, there might not exist the shadow 
of evidence to justify his surrender. The report was not 
uvanimous, but so far as regards the (VIIth) seventh sec- 
tion, Mr. McCullagh Torrens, the only member of the 
Commission, who was a member of the Parliamentary 
committee of 1868, entered an exhaustive protest. 
“The statute of 1870,’’ said he, ‘‘ was designed to guard 
against our autborities being made use of to deliver 
up fugitives, who have become the objects of suspicion, 
espionage or persecution by arbitrary power upon the 
alleged breach of some ordinary law for the protection 





of property or life. Every facility of primary accusa- 
tion was meant to be given in the case oi a foreigner 
resident within the realm, which the criminal law af- 
fords for rendering amenable a native born subject of 
the Crown. Clauses 3and 19 of the act of 1870 were 
designed to prevent possible injustice being done toan 
exile, against whom an accusation may be brought 
with proof prima facie sufficient to warrant his com- 
mittal here, but whose guilt may not be established 
upen trial in the foreign country. Our executive gov- 
ernment was forbidden by Parliament to give up any 
foreigner without security by law or specific agree- 
ment, that were a new charge subsequently preferred 
against him he should again have the protection of the 
same just and merciful provisions which he had when 
first accused, and our Government has been recipro- 
cally directed to forego all claim to detain and try an 
exile in England on a second charge after he had been 
duly acquitted on the first. 

“To repeal this provision would appear to be a 
waiver by statute of our primary jurisdiction in the 
matter. Had we to deal with countries only whose 
jurisprudence rests upon what England deems the 
principles of social and political civilization, there 
would, perhaps, be little risk in the concession. Crim- 
inal justice, as our people understand it and as our 
laws and courts interpret it, implies publicity of ar- 
raigument, confronting with the accuser, and the 
weighing of evidence by an irremovable judge, indif- 
ferent to the frown of power. It implies the verdict 
of a fair jury, a record open to legal scrutiny and the 
fearless criticism of an unfettered press. In America, 
France, and other constitutional States, the hazard 
may be considered comparatively slight of any grave 
hardship arising from allowing a fugitive once sur 
rendered to be twice or thrice indicted for different 
crimes. 

* But the law of 1870 was framed to meet other cir- 
cumstances as well as these and in the hope of estab 
lishing a uniform rule in our dealings with foreign 
States. In lieu of the wise and just provision em- 
bodied in section III of the act of 1870, above referred 
to, it is proposed to give the accused an opportunity 
of volunteering such disclosures to the Secretary of 
State as may possibly lead to his exacting the pledge 
of restoration to a place of safety on acquittal. But 
this practically would re-impose on the minister of the 
Crown the invidious duty in exceptional cases from 
which, on grounds of general policy, Parliament, in 
1870, ununimously decided on relieving him. In truth, 
the fear entertained by those who are jealous of any 
lessening of the present safeguard against unfair and 
oppressive extradition, mainly rests upon the possibility 
of a person, when acquitted of one extradition offense, 
being detained in custody for an indefinite period on 
the imputation of one or more offenses, none of which 
may have in them any political or religious character. 
Parliament cannot affect ignorance of the disparity of 
foreign laws and the repugnance to our own of the 
principles on which criminal justice is frequently ad- 
ministered under them. 

“The definition of what constitutes a breach of po- 
litical laws, that is to say, laws exceptionally enacted 
in consequence of social, ecclesiastical or dynastic 
controversies, is beyond the reach of our executive or 
judicial authority.” 

Addressing himself to the particular motive for the 
Commission, Mr. Torrens says: ‘*It is indeed worthy 
of note that no foreign Government whatever has 
objected in principle to the stipulation against deten- 
tion upon a second charge. The susceptibilities of 
America were touched,"’ he supposes, ‘‘not by a proposal 
that this stipulation should be made reciprocal by a 
new treaty with Great Britain, but by being told that 
the conditions of the Ashburton treaty of 1843 had 
been modified by an act of Parliament.’ He concludes 








832 


THE ALBANY LAW JOURNAL. 














by remarking that, ‘‘ while the Commission has been 
sitting another notable adhesion to the policy of 1870 has 
been given by the ratification of an amended extradi- 
tion treaty, on the part of France, specially embodying 
the principle that a refugee acquitted on one accusa- 
tion ought to be replaced within the confines of asy- 
lum before he is made amenable on another charge.” 
Royal Commission on Extradition Report of Commis- 
sioners, pp. 5-15. This report will be found also in 
the Diplomatic Correspondence of the U.S., 1878, p. 268. 

The report of the Commission is, of itself, of no force 
beyond the consideration to be attached to the emi- 
nent sources from whence it proceeds. It is, perhaps, 
not important, as affects the merits of the case, that 
the report bears date 30th May, 1878, the resignation 
of the Earl of Derby, though for causes wholly un- 
connected with the Extradition Commission, having 
taken place the 18th of March preceding. Nothing has 
been done to bring the suggestions, which the report 
makes before Parliament, nor is there any reason to 
believe that the colleagues of Lord Derby will aban- 
don the legislation of 1870-3, so deliberately adopted 
after the most elaborate investigation, and which was 
recently so ably vindicated in the House of Lords by 
the Lord Chancellor, the Earl Cairns. 

The action of the Royal Commission, forming an 
episode in the International Law of Extradition, has 
been fully stated, and if I mistake not, the result of 
their proceedings affords no ground for exultation on 
the part of those who differed from us, when the in- 
terpretation of the Ashburton treaty was a current 
topic of daily discussion. Nor am I aware that the 
interest due to the subject has been terminated by any 
definite conclusions of the two governments, the pro- 
visional arrangement on which they are now resting 
being liable to be put an end to at any instant and 
without any previous notice. 

To the treaty with France, concluded in 1876, to 
which Mr. Torrens refers, [ have alluded in the letter 
cited at the commencement of this note. The ratifi- 
cations were not exchanged till 1878, but the principles 
in question received deliberate confirmation in the ac- 
tion of the French Senate, on occasion of a treaty con- 
cluded in the intermediate period (14th Dec., 1877), 
between France and Spain. 

M. de Parieu, the reporter of the Commission to ex- 
amine the projet of law, approving the Franco-Spanish 
treaty, after remarking that the treaty of extradition 
of 1850, which it replaced, only applied to the most 
heinous offenses, while the proposed treaty included 
misdemeanors (délits) as well as crimes, says, that the 
deliberations of the Commission turned less upon the 
special clauses of the treaty than upon the more gen- 
eral questions, as to the extension given to extradita- 
ble offenses, which were constantly becoming more 
numerous and comprehensive, and he asks whether 
the offenses mentioned, which, in the case of this 
treaty, amounted to thirty-eight, were to be consid- 
ered as purely indicative (indicatives) or as really lim- 
iting its operation (limitatives). The Commission, 
regarding the tendencies of contemporaneous legisla- 
tion, have thought that the treaty between France 
and Spain, like the last treaties of extradition submit- 
ted to the approbation of the chambers, was regretably 
vague, but they did not adopt the amendments pro- 
posed, as that would render necessary new negotia- 
tions. These amendments declared that the individu- 
als, whose extradition was demanded and obtained 
from the Spanish government, in virtue of the con- 
vention, could only be tried by the French tribunals 
for the crimes and misdemeanors specified in the con- 
vention —that the individuals extradited might avail 
themselves as a cause for annulling the proceedings of 
the non-accomplishment or irregularity of the conditions 
and formalities to which the extradition is subjected — 
that in the cases in which interpretation of the 





clauses of the treaty of extradition should be neces- 
sary, the parties should have a right to appeal to the 
administrative authority represeuted by the minister 
of foreign affairs. ‘‘If the Commission did not be- 
lieve itself authorized to adopt the amendment of M. 
Bozérian, it was because it felt justified in the expecta- 
tion that the spirit of the amendment will prevail, so 
far as the restrictive interpretation of cases of extra- 
dition shall hereafter control the application of these 
treaties.” 

The 10th article of the treaty, as ratified, is thus ex- 
pressed: ‘‘ The individual, who shall have been extra- 
dited, shall not be prosecuted or tried adversely for any 
offense other than the one which was the motive of the 
extradition, unless with the express and voluntary con- 
sent given by the accused and communicated to the gov- 
ernment which surrendered him.’? Rapport, ete., pp. 
2-21. 

A projet of a general law, for the extradition of male- 
factors, accompanied by an exposé of the motives was, in 
pursuance of the initiatory power, with which he is in- 
vested by the Constitution, presented onthe 2d May, 
1878, by the President of the Republic to the Senate. 

The first article recognizes in the government the 
right of according extradition within the limits traced 
by the law. ‘* This article does not speak of existing 
treaties, as the French government, bound by diplo- 
matic conventions, caunot modify them by an internal 
law. 

The government may, upon condition of reciprocity, 
surrender to foreign governments, on their demand, 
every individual not French, accused or condemned 
by the tribunals of the power making the demand of 
having committed, in the territory of that power, one 
of the crimes indicated in the law, and who shall be 
found in the territory of the Republic or in its colon- 
ial possessions. The government may likewise accord 
demands of extradition founded and offenses commit- 
ted upon the territory of a third power by an individ- 
ual not French, but then only for cases in which the 
French legislation authorizes the prosecution in France 
of the same offenses committed by a foreigner out of 
the territory of the Republic. 

The acts which give rise to extradition are: 

1. All acts punished as crimes by the French law. 

2. All acts punished as misdemeanors (peines correc- 
tionnelles) by the French law, when the maximum of 
the punishment is two years and upward. In case of 
crimes, attempts to commit the offenses, and com- 
plicity (la tentative et la complicité) are included. The 
rule is the same in case of misdemeanors when they 
are punishable according to the French laws. 

These provisions include also the offenses of the 
common law committed by persons in the military or 
naval service. 

Extradition will not be accorded : 

1. When the crimes or offenses are of a political 
character. 

2. When the crimes or misdemeanors, for which ex- 
tradition is asked, have been committed in France. 

3. When these crimes or misdemeanors, though com- 
mitted out of France, shall have been prosecuted and 
definitively adjudicated. 

4, When, according to the terms of either the French 
Jaws or the laws of the power making the requisition, 
the prescription for the punishment or action shall 
have been acquired anterior to the demand of extra- 
dition. 

Art. 4. Ezatradition shall only be accorded on con- 
dition that the extradited individual shall neither be 
prosecuted or punished for an offense, other than that 
which constituted the motive for the extradition, unless 
by special consent given in the terms of the treaty by the 
French Government. 

“An extradited individual, who shall have had dur- 
ing a month after his definitive discharge, the oppor- 
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tunity of quitting the French territory, shall be con- 
sidered as subjected, without reserve, to the application 
of the French laws, by reason of any act anterior to 
the extradition and different from the offense which 
was the motivo of that measure.” 

Article 5 contains the usual provision that, in the 
case whore a foreigner shall be prosecuted or con- 
demned in France, and in which his extradition shall 
be demanded of the French government, on account 
of a different offense, the surrender shall not take place 
until after the prosecution shall be terminated, or in 
case of conviction, after the sentence shall have been 
executed. 

It is added: ‘*‘ This provision, however, shall not pre- 
vent a foreigner from being temporarily sent to appear 
as a witness before the tribunals of the country mak- 
ing the request, on condition that he shall be sent 
back when the foreign justice shall have acted on the 
case.”’ 

Article 5, in a case where the extradition of a 
foreigner having been obtained by the French Gov- 
ernment, the Government of a third country should 
solicit, in its turn, from the French Government, the 
extradition of the same individual, on account of an 
act other than that tried in France and not connected 
with that act, the Government shall not grant the re- 
quest until after it has been assured of the consent of 
the country by which the extradition was accorded. 
This reserve, however, shall not be applied when the 
extradited individual shall have had, during the delay 
fixed by the 4th article, the opportunity of quitting 
the territory of the Republic. 

The 7th article provides that every demand of ex- 
tradition shall be addressed to the French Govern- 
ment through a diplomatic channel. The subsequent 
provisions refer to matters of procedure connected 
with the extradition. Authority is given to the Gov- 
ernors of French Colonies to decide on demands of 
extradition according to the provisions of the law. No. 
241, Senat, Session 1878, pp. 1-44. 

Yours very truly, 
W. B. LAWRENCE. 


P.S.—Since the preceding note was prepared I have received 
areview from a French standpoint of the Report of the Brit- 
ish Commission (Etude sur l’extradition en Angleterre Rap- 
port d’une commission royale, 1878, Paris, 1879). Professor 
Renault fully sustains the views always advocated by the 
Journal on the vexed question, so exhaustively discussed in 
your columns, and recognizes as sound doctrine the judgment 
in Hawes’ case, for which he refers to Judge Jackson’s decis- 
ion (Albany Law Jour. of November 24,1877); which decisionwas 
confirmed by the Court of Appeals of Kentucky, and reported 
18 Bush, 697, Commonwealth v. Hawes. 
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PROSECUTION OF ACCOMPLICE AFTER HE 
HAS TURNED STATE’S EVIDENCE. 


SUPREME COURT OF NEW JERSEY, APRIL, 1879. 





STATE Vv. GRAHAM. 


If an accomplice be convicted after being made a witness by 
the State and received as such by the court, and after hav- 
ing made an ingenuous confession, such accomplice has an 
equitable claim to a judicial recommendation to the mercy 
of the pardoning power which cannot be withheld without 
a violation of an established rule of practice. 

Or it is competent for the court to order the accomplice to be 
acquitted at the trial for the purpose of qualifying him as 
a witness for the State, or to accept a plea admitting guilt 
to such a degree as in the opinion of the court is requisite; 
or for the court to assent to the entering of a nolle prosequi 
by the Attorney-General. 


NDICTMENT for murder. 
facts. 

Bras.ey, C. J. The defendant stands indicted for 

the crime of murder in the first degree. 


The opinion states the 


His accom- 





plice was Benjamin Hunter, who has been convicted 
and executed. The defendant being arrested, ac- 
knowledged his guilt and implicated Hunter, and both 
before the grand jury and at the trial of the latter, was 
a witness against him. It is admitted that the con- 
fession of the defendant was without reserve and was 
complete. The indictment against him has been 
brought here by certiorari and the attorney now asks 
the advice of the court, whether in view of these facts 
a nolle prosequi should be entered, or, if not, what 
other course should be pursued. 

The English practice on such occasions seems to 
have assumed long since a settled form. It is this: 
When an accomplice is received by the court as a wit- 
ness against his fellows, and makes a full disclosure 
without prevarication or fraud, and the understand- 
ing is that there is an implied promise that he will be 
recommended to the mercy of the crown. Sucha 
procedure is obviously a substitute for the ancient 
method of approvement which appears to have been 
obsolete even in the time of Lord Hale. The course 
in pursuing this old form was for the culprit, indicted 
for treason or felony, to confess the truth of the charge, 
and upon being sworn to reveal all the treasons and 
felonies within his knowledge, and enter before a cor- 
vner his appeal against all his partners in crime, who 
were within the realm. The criminal thus confessing 
was called the approver, or in Latin, probator, and the 
person implicated was styled the appellee. By this 
confession and appeal, the approver put it in the dis- 
cretion of the court either to give judgment and award 
execution against him, or to respite him until the con- 
viction of his partuers in guilt, and if it was deemed 
advisable to admit him as an approver; and then, if 
upon being sworn, he made a full and true disclosure, 
and also convicted the appellee, either by his oath, or 
on wager of battle, the king ex merito justitia, par- 
doned him ‘‘ as to his life.’’ This practice with its con- 
ditions that the appellee could claim a trial by battle, 
and that grace to the approver should be dependent 
on his conviction of his associate in crime was plainly 
at variance with modern sentiments and habits, and 
the consequence was that it passed out of use; but, as 
the purpose it served was of value to judicial adminis- 
tration, it was inevitable, in the ordinary develop- 
ment of the law, that some equivalent should take its 
place. That equivalent was the modern practice be- 
fore referred to, of an implied pledge that the court 
would recommend the criminal, who made a confes- 
sion and was accepted as a witness to the royal clem- 
ency. But such an implied pledge is not a legal right, 
but a ground for an equitable claim only, so that un- 
der no circumstances can it supply matter for a plea 
in bar, or otherwise contribute a basis of a defense. It 
may be that such a confession made in the confidence 
of arecommendation to mercy, would not be consid- 
ered voluntary in the legal sense, so as to legalize its 
introduction against the criminal on his trial; but this 
right of exclusion would seem to be the only right 
growing out of the affair, that he could claim ex delito 
justitia. The leading case on the subject is Rex v. 
Rudd, Cowper, 332. In this case Lord Mansfield, after 
pointing out ‘the three ways in law and practice 
which give accomplices a right to a pardon, which are, 
first, in case of appointment; second, the case of per- 
sons coming within certain statutes, and third, the 
case of persons to whom the king has by special 
proclamation in the Gazette or otherwise promised his 
pardon,” this describes the modern method. * There 
is besides a practice which does not give a legal right, 
and that is where accomplices, having made a full and 
fair confession of the whole truth, are in consequence 
thereof admitted evidence for the crown, and that evi- 
dence is afterward made use of to convict the other 
offenders. If in that case they act fairly and openly and 
discover the whole truth, though they are not entitled 
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of right to a pardon, yet the usage, the lenity and prac- 
tice of the court is to stop the prosecution against 
them, and they have an equitable title to the recom- 
mendation for the king's mercy.”’ That this is the 
course invariably taken by the English courts will 
plainly appear by a reference to any of the leading 
text writers. 2 Russell on Crime, 928; 1 Phillips on 
Evidence, 21; 4 Blackstone’s Commentaries, 329. In 
giving effect to this proceeding the common mode is for 
the court to respite the trial until an opportunity is 
offered of making the promised application for the 
royal pardon. 

The practice thus described has been approximately 
followed very generally by the American courts. I 
have no doubt that it is a part of our inherited jurispru- 
dence, for it was completely in vogue when our colo- 
nial existence terminated. It will be observed, how- 
ever, that the closest assimilation that can be effected 
between our practice and its English model is by put- 
ting the confessing criminal on trial, and then, on his 
being found guilty, for the court to commend him to 
the clemency of the Court of Pardons, because in this 
State the power to remit the punishment exists in that 
tribunal, only after the conviction of the criminal. I 
have no doubt, therefore, that if the present defend- 
ant should be put upon his trial, and should be con- 
victed, that it would be the duty of the judge presid- 
ing at the trial, if he should be satisfied that the confes- 
sion of the prisoner on the trial of the accomplice was 
true and complete, to recommend him to the merciful 
consideration of the Court of Pardons, and perhaps 
no case can be found, either at home or abroad, in 
which such recommendation has not in some measure 
prevailed. According to the routine an entire immu- 
nity appears to have been, so far as I have observed, 
the result, without exception, of the judicial appli- 
cation; but in this country there is one recorded case, 
at least, in which, instead of an absolute pardon, there 
was a commutation of the capital sentence to a milder 
punishment. This instance is referred to in the opin- 
ion in the case of the People v. Whiffle, 9 Cow. 714. 

But this is not the judicial power to which an ap 
peal is now made. If the prisoner should be tried and 
convicted, it has been shown that the course to be 
taken is entirely settled by the precedents; but the 
question now asked is, whether the court will advise 
that this prosecution shall, antecedently to a trial, be 
abandoned. I have no doubt that it is within the 
competency of the court so to advise, and that in such 
case, it would be proper for the attorney-general to 
act in accordance with such advice. It is indispensa- 
ble to a just and convenient administration of the 
criminal law that an extensive authority to regulate 
and control prosecutions should be lodged in the 
courts. It is not every indictment that should be 
tried, and sometimes the public welfare requires that 
even the guilty should be acquitted. Accordingly it is 
the well-settled practice for the courts, both in Eng- 
land and in this country, to direct, when the occasion 
calls for it, the acquittal of an accomplice, so as to 
qualify him as a witness against his companions in 
crime. The books are full of precedents to this effect. 
In Regina v. Owen, 9 C. & P. 83, which was an indict- 
ment for a felony, it was proposed on the part of the 
prosecution that one of the prisoners should be ac- 
quitted before the case was gone into, as he was wanted 
as a witness against his associates, and upon this being 
opposed, Williams, J., having conferred with Ander- 
son, B.: ‘I have little doubt as to the course I ought 
to take, and my learned brother entirely agrees with 
me that this is a matter of ordinary occurrence. In 
cases of this kind the court, if it sees no cause to the 
contrary, isin the habit of relying on the discretion 
of the counsel who conduct the prosecution. I shall, 
therefore, in this case, intrust to the discretion of the 
counsel, whether he will have the prisoner acquitted 











before the case is gone into or not. I think it almost 
of course.”” It will be observed that such authority 
far transcends that power which the court is now called 
on to exercise, inasmuch as an acquittal is, unlike a 
nolle prosequi, a bar to any further prosecution for the 
same offense; and I think it has been quite a common 
practice in this State for the court to assent to the 
abandonment of indictments against accomplices who 
have been witnesses; indeed, I do not know of any in- 
stance in which a recommendation to mercy has ever 
been sent to the pardoning power in behalf of a crim- 
inal who had been used as a witness at the instance of 
the State, a circumstance which shows conclusively 
that it has been the prevailing mode either to let the 
indictment drop, or for the court, with the assent of 
the prisoner, so to adjust its sentence as to supersede 
the necessity for a recommendation for a remission of 
the sentence of the law. It seems to me, if in this 
case this prisoner should signify to this court his 
waiver of his claim to a judicial recommendation to 
mercy, and in lieu of such recommendation should de- 
clare his willingness to plead guilty of a lesser crime 
than that of murder in the first degree, it would be 
entirely consistent with legal principles, and the or- 
dinary course of procedure for this court in its discre- 
tion, and at the instance of the attorney-general, to 
sanction the acceptance of such plea. Whether this 
course, or an acquittal at the trial, or a reecommenda- 
tion to mercy after conviction, or a resort to a nolle 
prosequi shall be adopted, is a question that addresses 
itself to the judgment of this court, in view of the cir- 
cumstances and characteristics of this particular case. 
That it is proper in some cases to abandon the prose- 
cution against the accomplice is the doctrime exempli- 
fied in the case of the United States v. See. The in- 
dictment in that case was for a capital offense, and the 
public prosecutor offered a motion to discharge an ac- 
complice who had been accepted as a witness on the 
part of the government, but the court said ‘‘ that the 
government is bound in honor, under the circum- 
stances, to carry out the understanding or arrange- 
ment, by which the witness testified and admitted, in 
so doing, his own turpitude. Public policy and the 
ends of justice require this of the court.’’ The result 
was that the court concluded that if the district attor- 
ney should fail to enter a nolle prosequi, that the cause 
would be continued until a pardon could be applied 
for, but suggesting “that to discontinue the prosecu- 
tion is the shorter and better mode.’’ In Massachu- 
setts, also, the modern English practice in this particu- 
lar is recognized as prevailing, and accordingly, in the 
case of the Commonwealth v. Knapp, this language is 
used by the court: ‘‘The law touching approvement 
has not been adopted in Massachusetts, but instead of 
that the law and usage have been to admit persons as 
witnesses for the State, and they are to be treated 
here in regard to confessions, as witnesses for the 
crown are in the mother country.” Indeed, so far is 
Mr. Bishop from thinking that it is not legitimate, ac- 
cording to the American practice, to abandon the 
prosecution in such cases, that he expressly says, that 
in this country, ‘“‘in most instances the prosecuting 
officer declines to institute criminal proceedings 
against him, or if proceedings have been begun, he 
simply discontinues them by a nolle prosequi, or other 
means.’’ See also to the same purpose, 1 Green- 
leaf’s Ev. 363, 379. The only dissent in the least de- 
gree, from this general line of authorities, is the case of 
the Commonwealth v. Dabney, 1 Rob. 696, and this de- 
viation is, in a great measure, to be accounted for by 
the existence of a statute that materially modified the 
subject. From my examination of the authorities 


and from my knowledge of the course of practice, I 
am clearly of opinion, as I have already said, that it 
is entirely within the rightful province of this court 
to assent to and advise the entering of a nolle prosequi 














THE ALBANY LAW JOURNAL. 


335. 





as 





in a case of this kind whenever the exigency of jus- 
tice or the public convenience requires such course to 
be adopted. 

As the subject, so far as the expression of individual 
opinion is concerned, is a moral one in this State, I 
have thought it well to express my views with respect 
to the general principles by which it is regulated, and 
it will be perceived that my conclusions are as follows, 
to wit: First, that if an accomplice be convicted after 
being made a witness by the State, and received as 
such by the court, and after having made an ingenu- 
ous confession, such accomplice has an equitable claim 
to a judicial recommendation to the mercy of the par- 
doning power, which cannot be withheld without a 
violation of an established rule of practice. Second, 
such a recommendation has been, without any known 
exception, hitherto effective in obtaining some remis- 
sion of the punishment. Third, that instead of the 
foregoing course, it is competent for the court to order 
the accomplice to be acquitted at the trial for the pur- 
pose of qualifying him as a witness for the State, or to 
accept from the defendant a plea admitting guilt to 
such a degree as in the opinion of the court is requi- 
site, or for the court to assent to the entering of a nolle 
prosequi by the attorney-general. 

Such being deemed the practice and scope of judicial 
authority, the only remaining matter for decision is, 
with respect to the course that it is proper to take in 
the present occasion. 

Upon full consideration of the nature and circum- 
stances of the present case, the court has come to the 
conclusion to advise the attorney-general not to enter 
a nolle prosequi. The public faith was not pledged to 
the defendant, either by expression orimplication, that 
protection to this measure would be extended to him. 
An implied promise on the part of the court to recom- 
mend him to the mercy of the Court of Pardons is all 
that he can justly claim, and that pledge, if he should 
be convicted, will doubtless be redeemed. To what 
extent such recommendation will be efficacious, it will 
remain for the tribunal in which the Constitution has 
placed the pardoning power to decide. If the defend- 
ant should apply to be permitted to plead guilty to the 
crime of murder in the second degree, the court will 
listen to such application and will there decide, when 
the matter is before it, what answer shall be given to 
such request. For the present, our decision is, that 
the prosecution should not be summarily dismissed. 

sinensis 
SALE BY DEVISEE OF LAND CHARGED 
WITH THE MAINTENANCE OF AN- 
OTHER—LIABILITY OF 
PURCHASER. 





SUPREME COURT OF RHODE ISLAND. 


JORDAN V. DONAHUE. 

Land was devised to W., charged with the maintenance of 
J.8. W. conveyed the land to the defendants. Held, that 
an action at law would not lie against defendants to re- 
cover money paid out for the support of J. 8. 


CTION of debt. On motion todismiss. The facts 
sufficiently appear in the opinion. 


Peirce & Hallett, for plaintiff. 
B. N. & S. S. Lapham, for defendant. 


DurrFeEz, C. J. This is an action of debt brought by 
the plaintiff as guardian of the person and estate of 
Zerriah Jordan against the defendants, who have either 
directly or by mesne couveyances purchased of one 
Levi 8. Williams certain lots of land which were de- 
vised to him by their former owner, the late Frederick 
Williams, deceased, subject to a charge for the support 
of said Zerriah Jordan. The language of the will is 


as follows: “I do hereby order and declare and my 





will is that my two daughters, said Lydia Ann Wil- 
liams and Zerriah Jordan, have a home and support 
out of and from the estate devised and bequeathed to 
said Levi S. Williams and make a part of the family 
of said Levi S. Williams, in the same manner and on 
the same terms and conditions that they have hitherto 
had and now have in my family,” etc. The action is 
brought to recover of the defendants $807.45, expended 
by the plaintiff for the support of the said Zerriah. 
That the language creates a charge is not denied. See 
Clapp v. Clapp, : R. I. 129, and note on p. 137. The 
contention is that no action lies at law against the de- 
fendants as purchasers of the land charged, it being 
admitted that they are purchasers of distinct parcels 
by separate and successive conveyances. The case 
came before us by motion to dismiss upon the single 
question whether such an action is maintainable. The 
question is not whether equity affords a better remedy, 
which it doubtless does, but whether the action lies at 
law. If the action were against the devisee it might 
not be very difficult to allow it, inasmuch as the will 
seems intended to impose upon him a personal duty or 
obligation. But can the action be maintained against 
his grantees? Have they incurred a joint personal lia- 
bility by separate and successive purchases of the land 
devised? In Swasey v. Little, 7 Pick. 296, this ques- 
tion is answered aflirmatively, upon the ground thata 
statute of Massachusetts provides that avy person 
having a legacy given in any last will may sue for and 
recover the same at common law. Our statute is the 
same. Gen. Stat., R. I., cap. 178,§ 24 Shall we give 
it the same broad construction? We think not. If it 
can be held to give an action in personam against 
others than executors and administrators cum testa- 
mento annexo, we think it must be held to give it against 
such others only as occupy a similar relation of per- 
sonal duty or obligation under the will. On this ground 
a devisee, who accepts a devise subject to the judgment 
or satisfaction of a legacy, may perhaps be held to be 
liable to the action, for he may be deemed to be 
charged pro tanto with the execution of the will. But 
we think it is going too far to hold that the statute 
likewise gives such an action against mere purchasers 
of the estate devised, being strangers to the will, in 
the absence of any language in the will, or in the con- 
veyance to them, from which a personal promise or 
contract on their part can be implied. Tole v. Hardy, 
6 Cow. 333; Pelletreau v. Rathbone, 18 Johns. 428; Kel- 
sey v. Western, 2 N. Y. 500; Larkin v. Mann, 53 Barb. 
267; Pickering v. Pickering, 6 N. H. 120; Sands vy. 
Champlin, 1 Story, 376; Cary v. Cary, 2 Sch. & Lef. 
173; Taylor v. Reynolds, 2 Houst. 285; Nash v. Clarke, 
4 Dana, 69. We have in this State complete chancery 
jurisdiction, and we can in a suit upon the equity side 
of the court work out the rights of all parties without 
injustice to any of them. See Kelsey v. Western, supra. 
We have, therefore, no reason for innovating upon the 
common law further than the statute giving the action 
at law fairly demands; for even in Massachusetts it is 
admitted that chancery affords the better remedy, and 
especially is this so when the suit is against purchasers 
holding different parcels of the fand charged of un- 
equal values. Taft v. Morse, 4 Metc. 523, 528; and see 
remarks by Parsons, C. J., in Farwell vy. Jacobs, 4 Mass. 


634. . 
Motion to dismiss granted. 





NEW YORK COURT OF APPEALS ABSTRACT. 


ARREST, ORDER OF—REQUISITES TO, IN CASE OF CON- 
SPIRACY.—Where an affidavit to procure an order of 
arrest states positively matters not denied or disputed 
by the defendant, and not such as could not possibly 
be within the affiant’s knowledge, courts of review 
take them as stated. In such cases the affiant need 
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not state the sources of his knowledge or the means 
of his information. So where the affidavit stated pos- 
itively a conspiracy between the defendant and 
others to cheat and defraud the Guardian Mutual Life 


Insurance Company, which was carried into effect, by 


means whereo{ the company was defrauded of a large 
amount of money, most of which the defendant 
Freeman had, held, sufficient to warrant the order; 
although Freeman was not a trustee of the company, 
he could not conspire with the trustees without shar- 
ing their guilt. Order affirmed. Pierson, receiver, v. 
Freeman. Opinion by Earl, J. 

(Decided April 8, 1879.] 


CONTEMPT—MANDAMUS.—Appeal from an order ad- 
judging defendants guilty of contempt in not obeying 
a writ of mandamus, commanding the erection, on or 
before January 1, 1877, of fences upon such portion of 
a railroad line as might then or thereafter be used as a 
railroad. Held, that the writ was valid as to the por- 
tion which should be in force on January 1, 1877, and 
objection could only be raised in case other portions 
should be put in operation after that time. Also held, 
that the penalty prescribed by 2 Revised Statutes, 587, 
section 60, for neglect by any public officer, body, or 
board, to erform any duty commanded by mandamus, 
was not intended to prescribe the punishment for dis- 
obeying the writ, but to authorize the court applied to 
for the writ to fine for past neglect of the duty sought 
to be enforced, in addition to granting the peremptory 
writ, and thus to obviate the necessity of a prosecu- 
tion under the statute which constitutes such neglecta 
misdemeanor. Moreover, the directors of the railroad 
are not public officers, or a body, or board, within the 
meaning of the statute. They are officers of a corpo- 
ration created by statute and subject to mandamus. 
Rex v. Severn & Wye R. R. Co., 2 Barn. & Ald. 646; 
People v. Troy & Boston R. R. Co., 37 How. Pr. 427; 
People v. Albany R. R., 24 N. Y. 267. The case 
comes within the provisions of 2 Revised Statutes, 534, 
for punishment as for contempt or disobedience to any 
lawful order, decree, or process of any court of record. 
Mandamus is an order of court. This view obviates 
th’ objection that as by the statute of mandamus, the 
above statute relative to contempt is expressly made 
applicable for the purpose of compelling a return to an 
alternative writ, it cannot be resorted to for the pur- 
pose of compelling obedience to the peremptory writ. 
It was not necessary to specify every kind of order. 
The fact that the mode of compelling a return to the 
alternative writ is prescribed in the statute of man- 
damus, does not weaken the effect of the statute re- 
lating to contempts. An extra allowance by way of 
costs to the relators’ attorneys was properly included 
in the fine of the costs and expenses of the proceed- 
ings for contempt, as the relators were liable for it to 
their attorneys. Order affirmed. People ex rel. Gar- 
butt. Opinion by Rapallo, J. 

[Decided March 18, 1879.] 


CRIMINAL LAW —TESTIMONY OF DETECTIVES — 
THREAT TO IMPRISON JURY.—The testimony of de- 
tectives should be viewed with caution and even dis- 
trust, but their credibility is a question for the jury, 
and a request to charge that they were accomplices, or 
assuming it, is improper. Commonwealth v. Down- 
ing, 4 Gray, 29. A statement by the presiding judge 
to the jury in a criminal case, that if they did not 
agree before the adjournment of court, they would 
have to remain in their room over night, cannot be 
construed as a threat of imprisonment or punishment. 
Judgment affirmed. Berry v. People. Opinion per 
Curiam. 

[Decided April 8, 1879.] 


EMINENT DOMAIN — DESTROYING BUILDING TO PRE- 
VENT CONFLAGRATION.— The charter of the city of 
Buffalo authorizes certain officers, in case of a confla- 





gration, to tear down, blow up or destroy any build- 
ings likely to communicate the fire, and directs the 
common council to pay the damage thus created, on 
assessment as in case of taking property for public im- 
provement, unless it should appear that the building 
would have been thus destroyed or injured by such 
fire. A fire being in progress, those officers blew up 
with gunpowder an adjoining building, and the shock 
shattered the glass in the relator’s building situated 
across the street. The referee found that the explo- 
sion would not necessarily or naturally be expected to 
injure the walls of the relator’s building, but that it was 
natural and not improbable that the glass therein should 
be shattered thereby. Held, that the case of the relator 
is not within the statute. In the absence of any pro- 
vision for compensation the city would incur no lia- 
bility for such act. 2 Kent’s Com. 339; Mayor v. Lord, 
17 Wend. 285; Stone v. Mayor, 25 id. 157; Russell v. 
Mayor, 2 Den. 461. As the right conferred and the 
obligation imposed are statutory, the relator must 
bring himself within the statute to acquire any benefit 
from its provisions. The statute does not extend to 
personal property in the building so destroyed or in- 
jured, but if it could be extended by construction to 
cover that belonging to the owner of the building, and 
thus destroyed or injured, tt could not be extended to 
that belonging to others and in the same building. 
Mayor v. Stone, 20 Wend. 139. The statute covers only 
the case of the owner of a building blown up or de- 
stroyed by order of the officers of the city. No order 
was given as to the relator’s building. It was not nec- 
essary nor intended to injure or destroy it. The statute 
does not cover mere incidental injuries. Judgmertt af- 
firmed. People ex rel. Brisbane v. Common Council of 
City of Buffalo. Opinion by Andrews, J. 

(Decided April 1, 1879.] 


EVIDENCE — MEMORANDA —VALUES.—The law as to 
the use of memoranda by witnesses while testifying is 
as follows: 1. A witness may use a memorandum, 
made by himself or another, to refresh his memory, 
and then must testify from his recollection, the mem- 
orandum not being evidence. 2. When he has forgot- 
ten the facts, and cannot recall them after looking at 
the memorandum, but testifies that he once knew 
them, and made the memorandum at the time or soon 
after they transpired, and intended to make it cor- 
rectly, and believes it to be correct, such memorandum 
in his own writing is evidence. 3. A memorandum 
made by the witness of a great number of items and 
values, impossible of recollection, may be used as a re- 
fresher of the recollection, and may also be put in 
evidence itself, not as proof, but as a statement of de- 
tails of items testified to by the witness. Such use is 
discretionary. he judge may require each item to 
be testified to, in which case the memorandum will 
not be important as evidence, or he may allow the 
witness to testify generally to the items and values, 
and receive the memorandum as a detail of the result 
of that examination. Driggs v. Smith, 36 N. Y. Su- 
perior Ct. 283, affirmed in this court; McCormick v. 
Penn. Cent. R. R. Co., 49 N. Y. 303. A witness was 
asked in respect to old printing materials wrongfully 
seized at the printing house, and useful for no other 
business, ‘‘as to the business conducted there, and as 
these materials were there, what were their value to 
that business, as compared with new materials?’ 
Held, competent, the value of new materials of like 
kind having been proven. Judgment affirmed. How- 
ard v. McDonough. Opinion by Earl, J. 

(Decided April 8, 1879.] 


—— NEGLIGENCE. — Action for damages sustained 
by sinking of plaintiff's barge on a shoal at the de- 
fendant’s wharf. A new trial will never be granted 
on account of evidence erroneously admitted, if it is 
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plain that it could not have affected the result. Al- 
though the question, ‘‘ what is the general reputation 
of the slip as to having a shoal at the bulkhead ?’’ was 
improper, on the ground that general reputation 
among lightermen of the existence of the shoal was 
not admissible to show knowledge of that fact, on the 
part of the Plaintiff, or the captain of the barge sunk 
there, the error was cured by the subsequent testimony 
of the captain that he knew of the shoal, and previous 
evidence, not objected to, that it was well known and 
understood among lightermen. An expert may prop- 
erly answer the question, whether it was good seaman- 
ship to leave the barge moored as this was, with a fall- 
ing tide. Evidence that the witness had occupied the 
wharf without accident to any vessel moored there, is 
cured by the like evidence from defendant previously, 
without objection. A request to charge that the man- 
ner of loading was immaterial, on the ground that the 
barge having been properly loaded to go from the pier 
where she was loaded to the defendant’s wharf, was 
properly declined, because it assumes that the plain- 
tiffs negligence depended solely on the manner of 
stowing, for the purpose of moving from one pier to 
the other, and leaves out of consideration the facts of 
the captain’s knowledge of the shoal, the falling tide, 
and the manner of loading. Evidence on the part of 
the defendant, that he had not collected wharfage from 
the barge, was properly received to rebut the allega- 
tion that the plaintiffs had given or agreed to give the 
defendant compensation for the use of the wharf. 
Judgment affirmed. Leary v. Woodruff. Opinion 
per Curiam. 

[De@tded March 18, 1879.] 


LANDLORD AND TENANT PROCEEDINGS — USURY.— 
Certiorari to review proceedings under the landlord 
and tenant act. The relator’s affidavit showed that 
the defendants lent him #%5,900 from May 15, 1876, to 
April I, 1877, at a usurious rate of interest, and to se- 
cure payment the relator executed to them a deed of 
his farm, absolute in terms, and they executed a con- 
tract for re-sale, and a lease of the premises, by which 
he alleged that $500 usurious interest was reserved un- 
der cover of rent; the relator also executed a chattel 
mortgage to secure the rent and a mortgage on the 
farm; the affidavit denied each and every allegation 
not specifically admitted. The county judge refused 
a jury, and the General Term reversed his decision. 
Held, acorrect reversal. If the conventional relation of 
landlord and tenant does not exist, the proceedings can- 
not be entertained under this act. A party may prove 
under this denial that such a relation did not exist. A 
usurious lease is not a lease, and there can be no ten- 
ancy by virtue of a nullity. A denial of the lease and 
the tenancy entitle the party to prove the facts which 
render it void, as duress, for example. There can be 
no objection, in addition to a denial, to setting forth 
the facts, as in this case. The principle that a tenant 
cannot dispute his landlord’s title does not apply; the 
tenant is not estopped by a void admission. The es- 
sence of the proceedings is the conventional relation. 
Sims v. Humphrey, 4 Den. 185; Evertson v. Sutton, 5 
Wend. 281; Buck v. Binninger, 3 Barb. 391; Spraker 
v. Cook, 16 N. Y. 567. The agreement being void, the 
relation was not established. The relator did not en- 
ter on lands owned by defendants. He occupies the 
same relation to the property that he originally did, 
because nothing has been done to change it. Evidence 
was admissible to show the matters alleged. Roach 
v. Cosine, 9 Wend. 228. People ex rel. Ainslie v. How- 
lett. Opinion by Church, C. J. 

[Decided April 1, 1879.] 


MANDAMUS— MILITARY LAW.—An appeal will not 
lie from a decision in regard to the writ of mandamus, 
unless the discretion of the court below has been 





abused. Where a colonel commanding a regiment of 
State militia has discharged a private from the service 
on the certificate of the regimental surgeon that such 
private is physically disabled, in conformity with Laws 
of 1876, ch. 29, §3; Laws of 1870, ch. 80, § 253, his ac- 
tion cannot be reviewed upon mandamus. Appeal 
dismissed. In re Dederick. Opinion per Curiam. 
(Decided April 8, 1879.] 

—— TO TEST TITLE TO OFFICE.—Title to office can- 
not be tried upon mandamus but only upon quo war- 
ranto. Moreover, where mandamus has issued for 
that purpose, it is at least discretionary in the court 
below, and the General Term having quashed the writ, 
this court cannot interfere with that exercise of dis- 
cretion. Ew purte Fleming, 4 Hill, 581; 27 N. Y. 378; 
People v. Gerow, 66 id. 606; Platt v. Platt, id. 360; 
Matter of Garduer, 68 id. 467. Order affirmed. Peo- 
ple ex rel. Faile v. Ferris. Opinion by Andrews, J. 
(Decided March 18, 1879.] 

PLEADING — COMPLAINT ON MARRIED WOMAN'S 
BOND.— The complaint alleged the execution, and de- 
livery of a bond, and set outa copy of the bond, joint 
and several, in which, as well as inthe title of the 
cause, the obligors were described as husband and 
wife, and the complaint alleged a certain amount to be 
due thereon from the defendants to the plaintiff. The 
defendants separately demurred. Held, that the com- 
plaint was good as to the husband, under § 162 of the 
old Code, but bad_as to the wife. The bond being 
joint and several, a separate action could have been 
brought against each obligor, andin an action against 
both judgment could be given for one and against 
the other. Old Code, § 274; Brunskill v. James, 11 
N. Y. 294; Harrington v. Higham, 15 Barb. 525; 
Parker v. Jackson, 16 Barb. 33. If the complaint 
had not shown that the defendant Helen was married, 
it would have been good against her, and if she wished 
to avail herself of the defense of coverture, it would 
have been necessary for her to plead it. Smith v. Dun- 
ning, 61 N. Y. 249; Frecking v. Rolland, 53 id. 422. 
But the complaint shows that the bond was that of a 
married woman, and contains no allegation that it was 
given for any purpose binding on her, and as to her, it 
was prima facie a nullity. Second National Bank of 
Watkins, 63 N. Y. 639; Nash y. Mitchell, not reported. 
Under § 162 the obligation must upon its face be valid 
and complete, and it is only when it is so that it is suf- 
ficient to set out acopy and allege an amount to be 
due upon it. Judgment against defendant James 
affirmed, and that against defendant Helen reversed. 
Broome vy. Taylor. Opinion by Earl, J. 

[Decided April 1, 1879.] 

PRACTICE — AMENDMENT OF JUDGMENT — IRREGU- 
LARITY.—Entering a several judgment upon a joint 
indebtedness is a mere irregularity. So held incase of 
a suit against partners. The mistake does not affect 
any substantial right, for each partner is absolutely 


‘bound for the whole amount of every debt due from 


the partnership. Although a joint contract, it may be 
separate in effect. If sued jointly, it may be enforced 
separately. Brinkerhoff v. Marvin, 5 Johns. Ch. 326. 
The form of the judgment does not affect the partners 
as between one another, for if one pays he will be en- 
titled to contribution. The mistake being a mere ir- 
regularity, the judgment may be amended after a 
year from its entry. The General Term having re- 
versed the order of the Special Term directing the 
amendment of the judgment, and also having denied a 
motion to amend and resettle that order of reversal, 
that order was reversed, and an appeal from the last 
order was dismissed, without costs to either party. 
Judd Linseed and Sperm Oil Company v. Hubbell. 
Opinion by Danforth, J. All concur, except Church, C. 
J., who was for dismissing both appeals. 

(Decided April 1, 1879.] 
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UNITED STATES SUPREME COURT 
ABSTRACT. 


EXEMPTION FROM TAXATION — IMPAIRING OBLIGA- 
TION OF CONTRACTS — JURISDICTION.—An act of the 
Illinois Legislature, passed in 1855, declared that all the 
property of the Northwestern University should be 
forever free from taxation of all kinds. A subsequent 
statute of 1872, conforming taxation to the new Con- 
stitution of 1870, limited this exemption to land and 
other property in immediate use by the school, as it 
was construed by the assessors and by the Supreme 
Court of the State. Held, that the latter act impaired 
the obligation of the contract of exemption found in 
the act of 1855. That whether the act of 1855 was a 
valid contract, or was void by reason of conflict with 
the State Constitution under which it was made, is a 
question on which this court can review the judgment 
of the Supreme Court of the State. Jefferson Branch 
Bank vy. Skelly, 1 Black, 436; Bridge Proprietors v. 
Hoboken, 1 Wall. 144; Delmas v. Insurance Co., 14 
id. 668. That lots and land and other property of the 
university, the annual profits of which, by way of rents 
or otherwise, are devoted to the object of the institu- 
tion as a school, could, within the meaning of the Con- 
stitution of 1848, be exempt from taxation by the Leg- 
islature, and the power of exemption was not limited 
to real estate occupied or in immediate use by the uni- 
versity. In error to Supreme Court of Illinois. Judg- 
ment reversed. The Northwestern University, plaintiff 
in error, v. People ex rel. Miller. Opinion by Miller, J. 


TAXATION OF STEAMBOATS BY MUNICIPAL CORPO- 
RATIONS.—While State authorities cannot impose a 
tonnage tax upon vessels of ten or more tons burden, 
duly enrolled and licensed and engaged upon navigable 
waters, yet the State may impose a tax upon such ves- 
sels as upon other property in the State; and munici- 
pal corporations may also tax such vessels for munici- 
pal purposes provided the owner thereof reside in the 
municipality and the assessment be made against the 
owner. Passenger Cases, 7 How. 479; Cooley’s Const. 
Lim. 606; Cooley's Tax. 61. Plaintiff in error was the 
owner of steamboats above ten tons burden, which 
were duly enrolled and licensed and engaged in com- 
merce between the port of Wheeling and other ports 
on the Ohio river. Plaintiff's principal office was at 
Wheeling. The defendant, the city of Wheeling, as- 
sessed an annual tax against the plaintiff upon the ap- 
praised value of said steamboats the same as upon 
other property, which tax plaintiff paid under pro- 
test and involuntarily. This action was to recover 
the money so paid on the ground that said steamboats 
were not taxable by the State or municipal authorities. 
Held, that plaintiff was not entitled to recover; the tax 
was not a tonnage tax and was assessed as upon other 
property and wasvalid. Error tothe Supreme Court of 
Appeals of West Virginia. The Wheeling, Parkers- 
burg and Cincinnati Trans. Co. v. City of Wheeling. 
Opinion by Clifford, J. 

JURISDICTION OF APPEALS FROM THE SUPREME 
Court OF THE DISTRICT OF COLUMBIA — REPEAL.— 
The Act of Congress of February 25, 1879, ‘to create 
an additional associate justice of the Supreme Court 
of the District of Columbia,”’ etc., repeals, by implica- 
tion, section 847 of the Revised Statutes, allowing 
appeals to the United States Supreme Court from 
judgments of the Supreme Court of the District, where 
the matter in dispute is $1,000 or upward; and under 
said act of 1879, section 4, judgments of the Supreme 
Court of the District can only be reviewed by the 
United States Supreme Court where the matter in 
dispute exceeds $2,500. And this appeal applies to 
actions pending when the act was passed. On the 
last point the court said: ‘It is well settled that if a 











law conferring jurisdiction is repealed without any 
reservation as to pending cases, all such cases fall with 
the law. United States v. Boisdore’s Heirs, 8 How. 
121; McNulty v. Batty, 10 id. 79; Norris v. Crocker, 
13 id. 440; Insurance Company v. Ritchie, 5 Wall. 544; 
Ex parte McCardle,7 id. 514; The Assessors v. Os- 
bornes, 9 id. 575; United States v. Tyn6n, 11 id. 95.” 
“A party toa suit has no vested right to an appeal or 
writ oferror from one court to another. Such a privi- 
lege once granted may be taken away,and if taken away, 
the proceedings under an appeal or writ stop just 
where the rescinding act finds them, unless special 
provision is made to the contrary. The Revised Stat- 
utes gave parties the right to remove their causes to 
this court by writ of error and appeal, and gave us the 
authority to re-examine, reverse or affirm judgments 
or decrees thus brought up. The repeal of that law 
does not vacate or annul an appeal or writ already 
taken or sued out, but it takes away our right to hear 
and determine the cause, if the matter in dispute is 
less than the present jurisdictional amount. The 
appeal or writ remains in full force, but we dismiss 
the suit because our jurisdiction is gone.’’ Baltimore 
and Potomac R. R. Co. v. Grant. Opinion by Waite, 
C.J. 


MUNICIPAL BONDS — ERRORS IN FORM. — A statute 
authorizing the issue of municipal bonds in aid of 
railroads provided that they should be made payable 
to the president and directors of the railroad company 
‘‘and their successors and assigns.’”’ The bonds issued 
under the act and in controversy in this action were 
made payable to the railroad company ‘‘or bearem”’ It 
was contended that bonds were not valid because not 
in the form prescribed by the statute. Held, that the 
error in the form did not affect the validity of the 
bonds. The court said: ‘*‘ The statutory requirement 
in this particular is only directory. Indianapolis R. 
R. Co. v. Horst, 93 U. 8. 291; Township of Rock Creek 
v. Strong, 96 id. 277. The defect is one of form and 
not of substance. The irregularity was committed by 
the servants of the county, and the county is estopped 
to take advantage of it. Bargate v. Shortridge, 5 
Clark’s H. L. 297. The recital in the bonds of con- 
formity to the statutes is also conclusive. A buyer 
was not bound to look further. Bigelow on Estoppel, 
266; Knox v. Aspinwall, 21 How. 545; Moran v. The 
Commissioners, 2 Black, 722. No place of payment of 
the bonds being designated by the statute, it was com- 
petent for the supervisors to make them payable in 
New York. Moyer v. Muscatine, 1 Wall. 384. The 
law of fhe place of performance governed the con- 
struction and effect of the contract. Brabston v. 
Gibson, 9 How 268; Cook v. Moffat, 5 id. 295. By the 
law of New York such bonds may be assigned ip blank, 
and any holder can fill the blank with his own name 
or otherwise. In the meantime, after such assign- 
ment in blank, they pass by delivery from hand to hand 
and have all the properties of commercial paper. 
Hubbard v. The N. Y. and H. R. R. Co., 36 Barb. 286. 
The result is, therefore, the same that it would have 
been if they had been drawn in literal conformity to 
the statute.’’ In error to the U. S. Dist. Ct., for N. D. 
Miss. Board of Supervisors v. Galbraith. Opiuiou by 
Swayne, J. 


——SUBMISSTON TO VOTE OF ELECTORS—A UTHORITY NOT 
EXHAUSTED BY ONE SUBMISSION.—A statute authorized 
the officers of counties to subscribe for stock in rail- 
roads and to issue bonds in payment therefor, “‘ pro- 
vided, that an election shall be held in the county,” 
and a majority of the qualified voters voted in favar 
of the subscription. In an action on bonds issued 
under this statute, it appeared that the proposition 
for subscription was twice submitted to the voters; 
the first time it was rejected; the second time it was 
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approved. Held, that the power to submit was not 
exhausted by the first submission and that the second 
submission was valid. Ib. 


——CONSTIUTIONAL LAW — RESTRICTION ON LEGISLA 
TION — EFFECT ON PRIOR STATUTE.— The Constitution 
of Mississippi, ratified December 1, 1869, declares: 
“Section 14. The Legislature shall not authorize any 
county, city or town to become a stockholder in, or to 
lend its credit to any company, association, or cor- 
poration, unless two-thirds of the qualified voters of 
such county, city, or town, at a special election, or 
regular election, to be held therein, shall assent 
thereto.” Held, that this did not abrogate a prior 
statute authorizing counties to become stockholders in, 
or to lend their credit to railroad companies upon the 
assent of a majority of the electors; and that bonds 
issued under said statute after the ratification of said 
Constitution were valid. County of Henry v. Nicolay, 
% U. 8. 619; The County of Callaway v. Foster, 93 id. 
567; County of Scotland v. Thomas, 94 id. 682; County 
of Macon v. Shores, not yet reported. See, also, The 
State v. Macon County Court, 41 Mo. 453; State v. 
Greene County et al., 54 id. 540; Cass v. Dillon, 2 
Ohio St. 607. Ib.. 


—— VALIDITY — EFFECT OF DECISION INVALIDATING 
AFTER ISSUE OF BONDS—PRELIMINARY PROCEEDINGS. 
—A statute authorized towns to issue bonds in 
aid of a railroad upon the order of the county 
judge, founded on a petition of a majority 
of the tax payers representing a majority of the 
taxable property of the town. A _ petition of a 
majority of the tax payers and property owners of the 
town of Orleans, in the county of Jefferson, was pre- 
sented to the county judge in favor of issuing the 
bonds of the town in aid of a certain railroad. At the 
hearing before the county judge some of the tax payers 
who had signed the petition desired to withdraw their 
names, leaving thereby less than a majority, but the 
county judge refused this request, ordered that the 
bonds be issued, and appointed, under the statute, 
three commissioners to execute and deliver them. 
Thereupon the case was removed into the Supreme 
Court by writ of certiorari, after which the bonds 
were issued and disposed of. The Supreme Court 
affirmed the judgment of the county judge, but the 
Court of Appeals reversed the judgment and order, 
on the ground that the county judge had erred in re- 
fusing to allow the signers to the petition to with- 
draw their names, and ordered the county judge to 
dismiss the application to bond. People ex rel. Irwin 
v. Sawyer, 52 N. Y. 296. The bonds already issued 
when this decision was made showed no defect upon 
their face. They purported to be issued by virtue of 
certain specified acts of the Legislature, and set forth 
that the ‘‘commissioners, under the acts above re- 
ferred to, for the town of Orleans, * * * upon the 
faith and credit, and on behalf of said town, and con- 
firmed by a majority of the tax payers, representing a 
majority of the taxable property of the same, accord- 
ing to said acts, for value received, do hereby prom- 
ise,’’ etc. In an action on the interest coupons on such 
bonds by a holder for value and without notice, held, 
that the bonds were valid as to such holder, and the 
town liable for the interest. The court said: ‘‘ When 
the county judge appointed the commissioners to issue 
the bonds, it was made their duty to proceed ‘with 
all reasonable dispatch.’ They were not parties to the 
proceedings upon the certiorari, and hence were not 
directly affected by them. The same remarks apply 
to the corporation that received the bonds in payment 
for its stock. It is expressly provided by statute that 


in case of disagreement of the commissioners touching 
the issuing of the bonds the Supreme Court may de- 
cide and direct what shall be done, and that “said 





court * * * shall have power any time, by in- 
junction, to prevent the issue of said bonds, or any 
part thereof, on notice and for good cause shown; and 
any judge of said court may grant a temporary in- 
junction until such motion can be heard.’ Laws of 
1871, vol. 2, p. 2119, chap. 935,85. In this case a pre- 
liminary injunction might and should have been pro- 
cured forbidding the commissioners to issue the bonds, 
and the railroad company, if it received them, from 
parting with them until the case made bythe certio- 
rari was finally brought to a close. This would have 
involved only an ordinary exercise of equity jurisdic- 
tion. Illinois v. Delafield, 8 Paige, 527; S. C., on ap- 
peal, 6 Hill, 160. The omission was gross laches. This 
negligence is the source of all the difficulties of the 
plaintiff in error touching the bonds. The loss, if any 
shall eusue, will be due, not to the law or its adminis- 
tration, but to the supineness of the town and the con- 
testants. County of Ray v. Van Syckle, 96 U.S. 675. 
Where one of two innocent persons must suffer a loss, 
and one of them has contributed to produce it, the 
law throws the burden upon him, and not upon the 
other party. Hern vy. Nichols, 1 Salk. 289; Merchants’ 
Bank vy. The State Bank, 10 Wall. 646. The bonds in 
question have all the properties of commercial paper, 
and in the view of the law they belong to that category. 
Murray v. Lardner, 2 Wall. 110. This court has uni- 
formly held, when the question has been preseuted, 
that where a corporation has lawful power to issue 
such securities and does so, the bona fide holder has a 
right to presume the power was properly exercised, 
and is not bound to look beyond the question of its 
existence. Where the bonds on their face recite the 
circumstances which bring them withiu the power, the 
corporation is estopped to deny the truth of the reci- 
tal. Mercer County v. Hacket, 1 Wall. 83; San Anto- 
nio v. Mehaffy, 96 U. S. 312; County of Moultrie v. 
Savings Bank, 92 id. 631; Moran v. The Commissioners, 
2 Black, 722; Knox vy. Aspinwall, 21 How. 539; Royal 
British Bank vy. Turquand, 6 Ellis & B. 327. A cor- 
poration is liable for the acts of its servants while en- 
gaged in the business of their employment, to the 
same extent that individuals are liable under like cir- 
cumstances. Philadelphia and Wilmington R. R. Co. 
v-Quigley, 21 How.209; Green v. London Omnibus Co., 
7C. B. (N. 8.) 290g,.Life and Fire Ins. Co. v. Mechanics’ 
Fire Ins. Co., 7 Wend. 31. The doctrine of lis pendens 
has no application to commercial securities. Murray v. 
Lylburn, 2 Johns. Ch. 441; Kieffer v. Ehler, 18 Penn.St. 
888; Stone v. Elliot, 11 Ohio St. 252; Mims v. West, 38 
Ga. 18; Leitch v. West, 48 N. Y. 585; County of War- 
ren v. Marcy, not yet reported. See in the case last 
named Mr. Justice Bradley's full examination of the 
subject. The county judge was the officer charged by 
law with the duty to decide whether the bonds could 
be legally issued, and his judgment was conclusive 
until reversed by a higher court. Lynde v. The County 
of Winnebago, 16 Wall. 6; Township of Rock Creek v. 
Strong, 96 U. 8.271. The plaintiff had no notice, actual 
or constructive, of the proceedings in the case subse- 
quent to the first judgment, and is in nowise affected 
by them. The County of Warren v. Marcy is in effect 
decisive of the case in hand. There the board of su- 
pervisors claimed to be authorized by a popular vote 
to subscribe for the stock of a railroad company, and 
to pay in county bonds to be issued by themselves. A 
tax payer filed a bill in the County Circuit Court and 
procured a preliminary injunction prohibiting the 
issue of the bonds. Before the final hearing this in- 
junction was dissolved; at the final hearing the bill 
was dismissed. There had been noinjunction in force 
after the preliminary injunction was disposed of. The 
complainant appealed to the Supreme Court of the 
State. There, in due time, the decree of the lower 
court was reversed and the case was remanded with 
directions to enter a decree in conformity to the prayer 
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of the bill. But between the time of the dissolution 
of the preliminary injunction and the final hearing in 
the court below the supervisors subscribed for the 
stock and issued the bonds. The same question arose 
as to the bonds there as here. This court held that in 
the hands of a bona fide holder they were free from 
objection and could be enforced. Our examination 
of this case with respect to the bonds here in question 
constrains us to come to the same conclusion. There 
is no diffefence between the two cases in any material 
point. In error to the United States Circuit Court, 
Northern District, New York. Judgment affirmed. 
Town of Orleans v. Platt. Opinion by Swayne, J. 


a 


CRIMINAL LAW. 

BAIL IN CASE OF HOMICIDE — RULE AS TO.—It is a 
safe rule, where a malicious homicide is charged, to 
refuse bail in all cases when a judge would sustain a 
capital conviction if pronounced by a jury on such evi- 
dence of guilt as was exhibited to him on the hearing 
of the application to admit to bail. Comm. v. Keeper, 
2 Ashm. (Penn.) 227; Hurd on Hab. Corp. 438; State 
v. Summons, 19 Ohio, 1389; Ex parte Bryant, 34 Ala. 
270; Ex parte McAnally, 53 id. 495. Texas Ct. of App., 
March, 1879. Foster v. State. Opinion by White, J. 


LARCENY OF COFFIN AFTER INTERMENT.—To steal a 
coffin, in which the remains of a human being are inter- 
red, is larceny, both at common law and under the stat- 
ute of Missouri ; and in an indictment therefor the prop- 
erty in the coffin may be laid in the executor or whoever 
else buried the deceased. Roscoe’s Crim. Ev. (6th Am. 
ed.) 604; 1 Chitty’s Crim. L. (5th Am. ed.) 44; Haw- 
kins’ P. ©. 144-148; 4 Sharswood’s Blacks. 235. The 
value of the coffin, in determining whether the lar- 
ceny is grand or petty, is not the estimate placed upon 
it by the owner, but its actual value as that value is 
usually ascertained in other proceedings. Missouri 
Sup. Ct., October, 1878. State v. Doepke. Opinion by 
Henry, J. 





REAL ESTATE LAW. 

POSSESSION AS NOTICE.—A purclifser of real estate, 
which is at the time in the actual possession and 
occupancy of a third party, is chargeable with no- 
tice of all the claims, legal aud -equitable, of such 
third party. Where a person is in the actual pos- 
session of lands, the presumption is that he owns 
or has some legal claim to it, and the person buying it 
does so subject to his claim. Illinois Sup. Ct., Janu- 
ary, 1879. White v. While. Opinion by Walker, J. 
(Chic. Leg. News). 


— But the rule that possession of land is notice to 
others of the possessor’s title protects only those who 
have equitable rights and interests in the property; it 
does not cover the possessor’s fraud nor protect him 
where he is without equity. Cook v. Travis, 20 N. Y. 
400; Williamson v. Brown, 15 id. 354, 362. So where 
on the foreclosure of a mortgage from the defendant, 
one L, appeared and claimed that he was in possession 
of the land when the mortgage was given; that he was 
the equitable owner of the premises; that the title in 
the defendant was simply by way of mortgage to se- 
oure moneys advanced to L., and it appeared that the 
title had never been in L. Held, that L. having clothed 
the defendant with absolute, unconditional ownership, 
as between him and an innocent party, induced to act 
on this representation, the loss must fallon L. New 
Jersey Chanc., October, 1878. Groton Savings Bank 
v. Batty. Opinion by the Chancellor. 


VENDOR AND PURCHASER — INSANITY OF VENDOR 
—ESTOPPEL.—The contracts of a lunatic made before 





inquest are voidable only; and where one purchases 
property of a lunatic, innocently, and without knowl- 
edge of the insanity, and the parties cannot be placed 
in statu quo, the conveyance will not be set aside, either 
at the suit of the lunatic, or, he being dead, of his per- 
sonal representatives. In this case one F. purchased 
personal property of the defendant, and in part-pay- 
ment therefor conveyed the real estate in question to 
the defendant — F.’s wife joining in the deed. Shortly 
after F. was adjudged a lunatic, and his wife, this 
plaintiff, was appointed his committee. The said wife 
brought this action to set aside the conveyance, alleg- 
ing that her husband (now deceased) was, and to her 
knowledge, a confirmed lunatic for a year before the 
conveyance; that she joined in the deed only from 
fear of personal violence from her husband, and that 
the legal title to the land was in her. Held (reversing 
the judgment below), that the conveyance should not 
be set aside; conceding the insanity of F. at the time 
of the conveyance, it did not sufficiently appear that 
the defendant was aware of it; and the plaintiff hay- 
ing knowledge of the insanity, and concealing that 
knowledge from F. and acquiescing in the conveyauce 
until it was too late for F. to rescind the contract, was 
estopped from attacking the conveyance alike whether 
the title was in her or in her husband. Kentucky Ct. 
of App., Jan., 1879. Rusk v. Fenton. Opinion by 
Hines, J. 
—_—___ 


ECCLESIASTICAL LAW. 

BY-LAWS — ALTERATION OF — INJUNCTION.— A by- 
law of a religious society, requiring a two-thirds vote 
of the members present to alter or amend its laws, is 
inoperative, and may be modified or repealed by a ma- 
jority vote at any regular meeting of the society. 
Ang. & Am. on Corp. 459; Comm. v. Mayor, 5 Wall. 
152, 155; Wardens v. Pope, 8 Gray, 140. Equity will 
not enjoin a religious society against using a by-law 
which requires a vote of two-thirds of the members 
present and voting to admit new members, even 
though such by-law was adopted for the purpose of 
preventing certain persons from joining the society. 
(New Hampshire Supreme Court, 58 N. H.) Richard- 
son v. Union Congregational Church Society. Opinion 
by Allen, J. 


JURISDICTION OF COURTS OVER QUESTIONS OF DISCI- 
PLINE— EXPULSION OF MEMBERS.— Civil courts will 
not revise the ordinary acts of church discipline or the 
administration of church government. Whenever 
rights of property are invaded the courts will inter- 
pose as in other cases; but the law does not assume or 
declare that a particular religious association is more 
truly the church than another, but each and all of 
them are permitted to make their own regulations and 
to enforce them in their own manner. Watson v. 
Jones, 13 Wall. 679; Harmon v. Dreher, 1 Speers (S. 
C.), 87; Lucas v. Case, 9 Bush, 297. The court has no 
jurisdiction to inquire into the expulsion of a mem- 
ber of a congregation for misconduct by a church 
judicatory properly constituted and in the manner 
prescribed by the constifution and by-laws of the con- 
gregation. (Louisiana Sup. Ct., 1879.) State v. Hebrew 
Congregation. Opinion by Manning, J. 

ee ee 


NOTES OF RECENT DECISIONS. 


MALICIOUS PROSECUTION — PROBABLE CAUSE — AD- 
VICE OF COUNSEL.—In an action for malicious prosecu- 
tion, if the defendant, instead of relying upon his 
own judgment, has taken the advice of counsel learned 
in the law, and acted upon that; if he has placed all 
the facts before his counsél, and acts upon his opinion, 
proof of the fact makes out a case of probable cause, 
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provided the disclosure appears to have been full and 
fair, and not to have withheld any of the material 
facts. But the advice must be that of a person ac- 
cepted and licensed by the courts as one learned in 
the law and competent to be adviser to clients and the 
court; and if one chooses to accept and rely upon the 
opinion and advice of a justice of the peace or other 
layman, he may do so in aid of his own judgment, but 
it cannot afford him any protection. Bennett v. Black, 
1 Stew. (Ala.) 494; Wills v. Noyes, 12 Pick. 324; Den- 
nis v. Ryan, 65 N. Y. 385; Smith v. Zent, 59 Ind. 362; 
McCarthy v. Kitchen. id. 500; Cooley on Torts, 183; 
Olmstead ¥. Partridge, 16 Gray, 881; Beal v. Robeson, 
8 Ired. 276; Straus v. Young, 36 Md. 246; Stanton v. 
Hart, 27 Mich. 539; Murphy v. Larson, 77 Ill. 172. 
(Wisconsin Sup. Ct., March, 1879.) Sutton v. McCon- 
nell. Opinion by Lyon, J. 

MUNICIPAL CORPORATIONS— LIABILITY OF, FOR 
INSUFFICIENT SEWERS.— Although a municipal cor- 
poration is liable for damages resulting from the de- 
fective construction of a sewer, it is not liable fora 
failure to construct a sewer of sufficient size to carry 
off surface drainage in acase where the damage to the 
plaintiff's property was no greater than it would have 
been if no sewer had been built. ‘This conclusion 
flows from the sound rule that a municipality is not 
liable for damages resulting from a lawful exercise of 
its discretionary power to plan and construct sewers 
and other improvements. Mills vy. City of Brooklyn, 
82 N. Y. 489; Smith v. Mayor et al. of N. Y., 66 id. 
295; Carr v. Northern Liberties, 11 Casey, 324; Grant 
y. Erie, 19 P. F. Smith, 420. The facts of the case be- 
fore us do not bringit within Child v. City of Boston, 
4 Allen, 41; Mayor of the City v. Furze, 3 Hill, 612; 
Allentown v. Kramer, 23 P. F. Smith, 406. They rest 
on some neglect of the authorities to repair or keep in 
proper condition.”’ (Pennsylvania Sup. Ct., March, 
1879.) Fair v. Philadelphia. Opinion by Mercur, J. 

REMOVAL OF CAUSE— FOREIGN CORPORATION.—On 
an application by a defendant for the removal of a 
cause from a State court to a Federal court, it is the 
duty of the State court to consider whether the case is 
such as entitles the party to sucha removal; if it is, 
then the application should be granted, and the State 
court can lawfully proceed no further in the cause. 
But if, in the opinion of the State court, it is not such 
a case as entitles the party to the removal, it is its 
duty to retain it, for having acquired jurisdiction, it 
must proceed until it is judicially informed that its 
power over the case has been suspended. A foreign in- 
surance company, doing business in the State of Vir- 
ginia, under the provisions of the statute of that State, 
is quoad hoc domiciled here, and not a citizen of another 
State; and in a suit brought by a citizen of the State, on 
a policy of insurance, in a State court, against such 
company, it is not entitled to have the cause removed 
to a Federal court under the provisions of section 12 of 
the judiciary act of 1789, or of the act of 1875, amending 
the same. (Virginia Sup. Courtof App., March, 1879, 
3 Va. L. J. 186.) Winingder v. Globe Mut. Life Ins. Co. 
Opinion by Scarburgh, J. 

SUBSCRIPTIONS FOR BOOKS — AGENT'S LIABILITY 
AND AUTHORITY.—Subscriptions for a bo»k to be pub- 
lished iv successive numbers, taken by a known agent 
or canvasser for the publisher, are contracts between 
the subscriber and the publisher. The agent is not 
liable thereon except as guarantor in certain cases. 
and he has no power or authority to cancel such sub- 
scriptions, or sell or transfer them to another party. 
When such agent accepts the agency for a hostile un- 
dertaking he is no longer entitled to require perform- 
ance of the stipulations for his benefit in his original 
contract of agency. (U.S.C. C., N. Dis. Ill., 2Chicago 

Law Journal, 167.) Stoddart v. Warren. Charge by 
| Blodgett, J. 





UNAUTHORIZED SALE BY AGENT OF STATE— RATI- 
FICATION—ACTION BY STATE ON PROMISSORY NOTE.— 
Where an agent of a State exceeds his authority in 
selling and delivering the property of his principal 
and taking a note therefor from the purchaser, the 
Legislature of the State may, by a statute duly enacted 
for that purpose, in the absence of any constitutional 
prohibition against it, ratify the act of the agent in 
making the sale and receiving the note, and the State 
thereupon may enforce payment of the note the same 
as an individual. (Minnesota Sup. Ct., March, 1879, 4 
N. W. Rep. 244.) State v. Torinus. Opinion by Cor- 
nell, J. 





RECENT ENGLISH DECISIONS. 


BROKER.—The lien of a broker upon policies of in- 
surance which he has effected, and on which he has 
paid the premiums, may be superseded by a special 
arrangement or contract, or by his particular mode of 
dealing with the parties for whom he has effected 
them. But where he has merely agreed to state 
monthly accounts and to receive monthly payments, 
but has never delivered up the policies until after ac- 
tual payment made to him, his general right of lien is 
not superseded in any way by this special arrange- 
ment. And this is so though he has effected the poli- 
cies through an intermediary, whom he knew to be an 
intermediary and not the principal, and who has re- 
ceived payment from the principal, but who has not 
paid the broker. Fisher v. Smith, 4 App. Cas. (H. 
L.) 1. 


EVIDENCE — FRAUD BY AGENT OF COMPANY FOR 
THEIR BENEFIT — KNOWLEDGE OF COMPANY— PROOF 
OF OTHER FRAUDS—COURSE OF BUSINESS.—In an ac- 
tion against a company to recover a sum of money 
obtained by them from the plaintiff, through a fraud 
of the defendant’s agent committed with their knowl- 
edge and for their benefit, evidence of similar frauds 
committed on persons other than the plaintiff, by the 
same agent, in the same manner, with the knowledge, 
and for the benefit, of the defendants, is admissible on 
behalf of the plaintiff. Blake v. Albion Life Assur- 
ance Socicty, 4 C. P. D. 94. 

INSURANCE— MARINE — DEDUCTION FROM FREIGHT 
FOR SEA DAMAGE—INSURANCE AGAINST LOSS OF 
FREIGHT — EXTENT OF UNDERWRITER’S LIABILITY — 
CALCULATION OF.—The plaintiffs, ship-owners, entered 
into a charter-party which pyovided for payment of 
freight at a specific rate, and that “If any portion of 
the cargo be delivered‘sea-damaged or the freight on 
such sea-damaged portion to be two-thirds of the 
aboye rate.’”’ They effected an insurance with under- 
writers, ‘‘ To cover only the one-third loss of freight 
in consequence of sea-damage as per charter-party.’’ 
Sea-damage happened, and one-third of the freight on 
the sea-damaged portion of the cargo was deducted by 
the charterers from the whole amount of freight. 
Held, that the subject-matter of insurance was ‘ the 
ouve-third loss of freight in consequence of sea-dam- 
age,’ and that the plaintiffs were entitled to recover 
from each underwriter such proportion of the amount 
of the loss as the amount of_his subscription bore to 
the total sum for which the underwriters subscribed 
the policy. Grifiths v. Bramley-Moore, 4 Q. B.D., 
C. A. 70. 

MorTGAGOR AND MORTGAGEE—PARTIES—COVENANT 
NOT TO OPEN HOUSE AS A BEER-HOUSE — INJUNC- 
TION —JUDICATURE ACT, 1873 (86 & 37 Vict. c. 66), 
8. 25, suB-s. 5.—A mortgagor in receipt cf the rents 
and profits has a sufficient interest to enable him to 
maintain an action for an injunction to restrain an 
injury done to the mortgaged property without join- 
ing the mortgagee. F., being owner of copyhold land, 
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covenanted with 8. to stand seized thereof in trust for 
him and his heirs, subject to a rent, and subject toa 
covenant by S. not to use any building erected thereon 
as a beer-house. All the estate of S. vested in the de- 
fendant. F. sold the land to the plaintiff, B. advancing 
the purchase-money, and it was conveyed to B., sub- 
ject to a proviso for conveyance to the plaintiff upon 
payment by him to B. of the amount advanced. The 
defendant used the building erected upon the land as 
a beer-house. Held, that upon the general principles 
of equity, the plaintiff was entitled to restrain the de- 
fendant by injunction from using the building for 
that purpose without joining B. Quere, whether the 
Judicature Act, 1873, sec. 25, sub-s. 5, would have en- 
titled the plaintiff to an injunction in his own name. 
Fairclough v. Marshall, 4 Ex. D., C. A. 37. 


WatTeEeR.—The right to the water of a river flowing 
ina natural channel through a man’s land, and the 
right to water flowing to it through an artificial water- 
course constructed on his neighbor's land, do not rest 
on the same principle. In the former case each suc- 
cessive riparian proprietor is prima facie entitled to 
the unimpeded flow of the water in its natural course, 
and to its reasonable enjoyment as it passes through 
his land, as a natural incident to his ownership of it. 
In the latter any right to the flow of the water must 
rest on some grant or arrangement, either proved or 
presumed, from or with the owners of the lands from 
which the water is artificially brought, or on some 
other legal origin. Wood v. Waud, 3 Ex. D. 748; 18 
L. J. (Ex.) 305, approved. Held, in this case, that the 
plaintiff's legal right to the enjoyment of water over- 
flowing from an artificial reservoir through an artifi- 
cial water-course on his neighbor’s (the defendant’s) 
land, should be presumed from the circumstance un- 
der which the same were presumably created and ac- 
tually enjoyed; subject to the defendant's right to 
the use of the water for the purpose of irrigating his 
lands by proper and requisite channels and other 
proper means. Rameshur Pershad Narain Singh v. 
Koonj Behari Pattuk, 4 App. Cas. (P. C.) 121. 

—_—__-—_—_ 


NEW BOOKS AND NEW EDITIONS. 


BLATCHFORD’S REPORTS. 

Reports of Cases Argued and Determined in the Circuit Court 
of the United States for the Second Circuit. By Samuel 
Blatchford, Circuit Judge of the Second Judicial Cir- 
cuit. Volume XIV. New York: Baker, Voorhis & Co, 
1879. Pp. xiii, 609. 

 ¥- volume covers the period from October, 1876, 

to June, 1878, and is rich in cases of admiralty, 
insurance, patents and bankruptcy. A few decisions 
are of enough general interest to be noted. A New 

York administrator sued a New Jersey corporation to 

recover, under a New Jersey statute, damages for the 

death of the intestate caused by the defendant’s negli- 
gence. Held, not maintainable. Mackay v. Central 

Railroad of New Jersey, p. 65. The law of New York, 

excluding from the right of suffrage every person con- 

victed “ within this State ’’ of an infamous crime, does 
not apply to one convicted in a Federal court of the 
offense created by Federal statute, of uttering a coun- 
terfeited security of the United States. United States 

v. Barnabo, p. 74. In an action at law in a Federal 

court in New York, a defendant cannot be examined, 

under the New York Code, as a witness for the plain- 
tiff, out of court, before the trial. Beardsley v. Littell, 

p. 102. In a life insurance application the question, 

** Have the person’s parents, uncles, aunts, brothers or 

sisters, been afflicted with consumption, scrofula, 

insanity, epilepsy, disease of the heart, or any other 
hereditary disease?’’ Was answered, ‘‘No, except 
one brother temporarily insane six years since ; Causes, 
domestic and financial trouble, followed by hard 





drinking and excessive use of opium and morphine; 
recovery followed reformed habits; no hereditary 
taint of any kind in family, on either side of house, to 
my knowledge.” In a suit on the policy, it was proved 
that an uncle of the applicant had been temporarily 
insane, but there was no proof that it was hereditary. 

Held, that the question applied only to hereditary 

diseases, and the policy was not avoided. Gridley vy. 

Northwestern Mutual Life Insurance Co., p. 107. Inan 

accidental policy there was a clause, that the insurance * 

should not extend to the case of death or disability 

‘** produced wholly or in part by any surgical operation 

or medical or mechanical treatment for disease.” 

The insured, being restless and sleepless from influ- 

enza, his physician prescribed a specified dose of 

opium, and he took an overdose and died in conse- 
quence. Held, that the policy was avoided. Bayless 

v. Travellers’ Insurance Co., of Hartford, p. 143. An 

exclusive ferry franchise is not invaded by the grant 

and use of a franchise of a railroad ferry for the trans- 
portation of cars and passengers only. Mayor v. New 

England Transfer Co., p. 159. A promissory note, 

wrongfully diverted by the payee and transferred as 

collateral security for an antecedent debt, is not 
affected by the equities between the original parties; 
and a judgment in the State court in a suit thereon by 
the holder against the indorser, that it was so subject, 
is not a bar in favor of the maker, in a suit in this 
court. National Bank of the Republic v. Brooklyn City 
and Newtown R. R. Co., p. 242. The proprietors of 
‘Benson’ Capcine Plasters’’ sued for an infringement, 
of trade-mark; they advertised that ‘‘Capcine’’ was 
arecertly discovered vegetable principle of great 
value; the evidence showed that there was no such 
article in chemistry, medicine, or otherwise. Held, 
invoking the maxim of ‘clean hands,’’ that no in- 

junction would lie. Seabury v. Grosvenor, p. 262. 

The proprietors of Fairbanks’ Scales sued for an 

injunction against the use, by the defendant, of the 

words “ Fairbanks’ Patent,’’ on scales made by him, in 
exact resemblance of the plaintiffs’; the patent had 
expired. Held, that no injunction would lie, the words 
not being a trade-mark, and the defendant not repre- 
senting his scales to be of the plaintiff's manufacture. 

Fairbanks v. Jacobus, p. 3387. Where an illegal con- 

tract or transaction is only partially performed, there 

is a locus penitentie, and either party may rescind the 
contract, and recover money paid upon it. Knowlton 

v. Congress and Empire Spring Co., p. 364, reversing 

same case in the Commission of Appeals, 57 N. Y. 518. 

This court had sustained a great loss in the death of 

Judge Johnson, but in Judge Blatchford, his successor, 

the court has acquired a judge of large experience and 

capacity — 

BENEDICT’S REPORTS. 

Reports of Cases Argued and Determined in the District 
Courts of the United States within the Second Circuit. By 
Robert D. Benedict and Benjamin Lincoln Benedict. Vol- 
ume VIII. New York: Baker, Voorhis & Co. 1879, Pp. viii, 
659. 


These cases are of course of the same character as 
those in the volume above noticed. The cases of 
general interest are fewer. We note the following: 
The construction put by the highest court of a State 
upon the laws of that State becomes part of the law 
of the State, and is binding upon this court in actions 
depending on that law. So held as to the decision as 
to the pilot laws, in Gillespie v. Zittiosen, 60 N. Y. 449, 
although a different construction had previously been 
given in the Federal Supreme Court, in Hz parte 
McNiel (13 Wall. 236); The Bark Princess Alexandra, p. 
209. The syllabus states that such a decision “is bind- 
ing upon the courts of the United States,’’ which is 
probably rather too broad. One who procures the ar- 
rest of a person upon an extradition warrant from 
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another State, being commissioned to do so by the 
governor granting the requisition, is protected from 
arrest ina suit by that person for malicfous prosecu- 
tion, although that person had been discharged by the 
State authorities. Petition of Titus, p. 411. A canal 
poat converted into a grain elevator is a vessel, and a 
subject of maritime lien. The court here say: ‘‘The 
floating palaces of the North river and of the Sound 
may be said to be hotels placed on a hull, and under 
some circumstances these steamers are used, station- 
ary, for hotel purposes, at a particular place, but it was 
never supposed that they are not vessels. In Pendleton 
v. Franklin, 7 N. Y. 508, a theatre was erected upon 
a bull, to be then used for theatrical exhibitions,and the 
whole was held to be a vessel.’’ The Floating Elevator 
Hezekiah Baldwin, p. 556. The volume covers the 
whole of the years 1875 and 1876. 





Moses’ State INSOLVENT LAws. 

State Insolvent Laws. A Compilation of the Laws of Insol- 
vency of the States and Territories of the United States 
and Canada, in force November 1, 1878. Compiled and 
edited by Raphael J. Moses, Jr., of the New York Bar. 
New York : Baker, Voorhis & Co. 1879. Pp. 497. 

The title fully describes this book. The laws are ar- 
ranged by States and Territories, alphabetically, and 
each State is furnished with a separate index. There 
is no attempt at annotation. The design of the book 
is useful, especially to business men. The editing 
seems to be well done. 

Aitiaiiipniemanin 


CORRESPONDENCE. 





EXEMPTION OF COMMON CARRIERS FOR NEGLIGENT 
Acts. 


CANANDAIGUA, April 19th, 1879. 
To the Editor of the Albany Law Journal: 

Srtr—I have just finished reading an article in the 
last number of your valuable periodical in which the 
law of this State relating to the right of a common 
carrier to exempt himself, by a special contract, from 
the consequences of his own negligence, is discussed 
in the light of two recent and notable decisions by the 
Court of Appeals, viz.: Mynard v. The 8S. B. & N.Y. 
R. R. Co., and Nicholas et al. v. N. Y. C. & H. R. R. 
R. Co. 

I enjoyed the privilege of arguing the last-mentioned 
case on behalf of the defendant, and supposed myself 
tolerably familiar with its main features, but the arti- 
cle in question contains so many novel and startling 
statements, I am forced to the conclusion that either 
Ihave not heretofore fully comprehended the ques- 
tions involved, or else the writer is not correctly in- 
formed as to the facts or law upon which the decision 
of the case rests. However this may be, I respectfully 
beg permission to make some corrections which Iam 
fully persuaded the facts of the case will warrant. 

In the first place, it is stated “that the shipping 
contract which contained the exemption clause in 
question covered ninety pages of the appeal book,”’ 
und further that ‘‘to require a consignor to stand at 
the carrier's desk and read ninety-two pages of print, 
filled with exemptions and conditions, befure he makes 
up his mind to ship his goods, is asking a good deal.” 
In this opinion Iam quite disposed to coincide, but 
inasmuch as the appeal book in this case contains less 
than forty-six pages all told and the shipping contract 
or release, printed as it is, in large type, covers but 
little more than a single page instead of “‘ ninety-two,” 
its perusal would hardly seem to require any great 
physical or mental effort on the part of the consignor, 
but on the contrary, it would appear to come within 
the writer’s definition of ‘short receipts easily 
read.”’ 

Again, the court was asked to follow the doctrine 





laid down by the Commission of Appeals in the case of 
Cragin v. N. Y. C. R.R. Co., 51 N. Y. 61, the very 
sensible opinion in which was written by a member of 
the Court of Appeals as at present constituted, and as 
no prevailing opinion was written in the present case, 
it is fair to assume that the one written in the court 
below, which was but a re-iteration of the views ex- 
pressed by Judge Earl, in the Cragin case, was adopted 
by the appellate court, and this places the decision not 
so much upon that clause in the release which exempts 
the carrier from all damage occasioned “ by delays 
from any cause or change of weather,’’ as upon that 
which exempts him from all damages resulting from 
** heat, cold or collision.”’ 

The trees in question were injured by the frost. 

It was not conceded that this injury was the result 
of the carrier's negligence, but it was claimed, even if 
such were the undisputed fact, that as the parties 
must be held to have meant something by their con- 
tract, in order to give the exemption clause any effect 
or force whatever, it must necessarily be so construed 
as to release the carrier from his own negligence, inas- 
much as damage resulting from frost or cold, without 
any fault on the part of the carrier, would be an act 
of God, for the consequences of which the former 
could in no wise be held liable. 

Nor can it with any justice be claimed that the 
shippers were forced into this contract against their 
own inclination, for, as it already appears, the release 
was of such a character that they could easily ascer- 
tain its contents, and they are pronounced to have 
known its legal effect, which presumption, in this in- 
stance, is the more probable, as it appears the shippers 
executed the release in order to secure to themselves 
the advantage of reduced rates inthe transportation 
of their trees. 

With this explanation I think your readers will be 
able to see that the law of this State, so far as it affects 
the right of a carrier to restrict his common law liabil- 
ity, is by the decision in the Nicholus case and those 
in the other cases referred to, settled in about this 
manner: 

First—A carrier may, by express stipulation, exempt 
himself from the consequences of his own negligent 
acts. 

Second—A stipulation will not be so construed as to 
include negligence unless such an intent be expressed 
in unequivocal language or language capable of no 
other construction, and 

Third—That language which is only capable of one 
construction in order to give it any force or effect 
whatever, and that construction necessarily includes 
negligence, must be thus construed. 


Yours respectfully, W. H. ADAMS. 


(Our only source of information about the Wich- 
olas case was the copy of the dissenting opinion 
filed in the reporter's office, there being no prevail- 
ing written opinion. We have re-examined that 
copy Opinion, and we find that it states, that the 
shipping contract covers ninety-two printed pages 
of the appeal-book; and that it says that the court 
must assume that the loss was occasioned by the de- 
fendant’s negligent delay. So, according to our 
information, which we had a right to rely upon, our 
statement was strictly accurate—Eb. A. L, J.] 


THE PRISONER AS A WITNESS. 
To the Editor of the Albany Law Journal: 

S1r—In the last report of the decisions of the Court 
of Appeals (72 N. Y.), two cases appear, which, while 
they are distinguishable, are yet marked by some an- 
tagonism in the views of the judges who delivered 
the opinions of the court in the respective cases. In 
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' The People v. Carey, the prisoner, having taken the 
stand as a witness in his own behalf, was questioned, 
on cross-examination, as to his past life and conduct; 
and the Court of Appeals, Judge Earl writing the 
opinion, hold that such questions are competent. In 
The People v. Brown, the prisoner, having taken the 
stand as a witness in his own behalf, was questioned, 
on cross-examination, as to his past life and conduct; 
and the Court of Appeals, Judge Church writing the 
opinion, hold that such questions are not competent. 
In the latter case, however, the prisoner objected to 
the questions on the ground of privilege, and the 
opinion of Judge Church holds that objection to be 
fatal. This distinguishes the case from the former 
one, in which privilege was not pleaded. 

But there are portions of the opinions which{are not 
entirely in harmony. Judge Earl says (pp. 398-9): 
** When a prisoner offers himself as a witness in his 
own behalf, he is subject to the same rules upon cross- 
examination as any other witness. He may be asked 
questions disclosing his past life and conduct, and 
thus impairing his credibility. Such questions may 
tend to show that he has before been guilty of the 
same crime as that for which he is upon trial; but 
they are not on that account incompetent. When he 
offers himself as a witness, and seeks to take the ben- 
efitof the statute which authorizes him to testify on 
his own behalf, he takes the hazard of such questions. 
He must determine, before he offers himself, whether 
his examination will benefit or injure him. The ex- 
tent to which such an examination may go to test the 
witnesses’ credibility is largely in the discretion of the 
trial court.’’ 

Judge Church says (pp. 573-4), that persons on trial 
for criminal offenses, ‘‘often by a species of moral 
compulsion are forced upon the stand as witnesses, 
and being there are obliged to run the gauntlet of 
their whole lives on cross-examination, and every im- 
morality, vice or crime of which they may have been 
guilty, or suspected of being guilty, is brought out os- 
tensibly to affect credibility, but practically used to 
produce a conviction for the particular offense for 
which the accused is being tried, upon evidence which 
otherwise would be deemed insufficient. Such a re- 
sult is manifestly unjust, and every precaution should 
be afforded to guard against it. * * * Iam of the 
opinion that the cross-examination of persons who 
are witnesses in their own behalf, when on trial for 
criminal offenses, should in general be limited to mat- 
ters pertinent to the issue, or such as may be proved 
by other witnesses. I believe such a rule necessary to 
prevent a conviction for one offense by proof that the 
accused may have been guilty of others. Such a re- 
sult can only be avoided practically by the observance 
of this rule.” 

We may therefore fairly conclude, Ist: that the 
prisoner, on becoming a witness, takes the hazard of 
questions disclosing his past life and conduct (People 
v. Carey); also that he does not take the hazard of 
such questions (People v. Brown). 2d. That any such 
questions may be asked for the purpose of impairing 
the witnesses’ credibility (People v. Carey): also, that 
only such questions should be asked as are pertinent 
to the issue (People v. Brown); and 3d. That the pris- 
oner must determine, before he offers himself, whether 
his examination will benefit or injure him (People v. 
Carey) ; also, that he may so determine, after he offers 
himself (People v. Brown). 

RocHESTER, April 18th, 1879. 


——_.___. 
NOTES. 


N the Delaware R. R. Construction Co. v. Meyer and 

others, Nos. 209, 210 and 500 on the calendar, the 

Supreme Court of the United States has made the fol- 
lowing order : 


J.H.H. 





“These cuses require us to give a construction to the 
act of March 3, 1875, 18 Stat., 470, regulating the re- 
moval of causes from the State courts. The questions 
involved are $o important, and are likely to affect so 
many pending suits, that we have concluded to order 
a re-argument at the next term, when 209 is reached in 
the regular call of the docket. Counsel in cases pend- 
ing in this court, or in the circuit courts, in which the 
construction of this statute is involved, may file printed 
briefs in these cases, on condition that thirty copies 
are handed to the clerk of this court on or before the 
first day of October next. When briefs are filed, it 
shall be the duty of the clerk at once to furnish each 
of the counsel in these cases with a copy. Our object 
in making this order is to give counsel engaged in 
causes that may come here for consideration, upon the 
questions involved, full opportunity to present their 
views. 


Mr. William J. Hadley, of the Albany bar, died in 
this city on the 20th inst. On the 4th of March last 
Mr. Hadley was assaulted in his office by a person for 
whom he had formerly transacted some business, and 
was cut with a knife. The injuries then received were 
the cause of his death. Mr. Hadley was a native of 
England and in the sixty-fourth year of hisage. He 
was graduated at Oxford and called to one of the Inns 
of Court. In 1833 he removed to Albany where he 
achieved a considerable reputation at the bar— espec- 
ially in the department of criminal law—and was 
engaged in several notable cases. 


The experience of a great country like California is 
instructive for other great communities. They have 
to deal with the same problems, social, legal and po- 
litical. When they inform us what has been the result 
of Codification with them, we may be pretty certain 
that it will hardly be different with us. lt is now seven 
years since they adopted all the Codes which were pre- 
pared by the former Code and Practice Commissions 
for this State. The results are given in the setter 
from which we give extracts below. They were writ- 
ten by some of the most eminent judges and lawyers 
of California: 


‘““The Codes of California, particularly the Civil? 
have been in operation in our own State since Janu 
ary, 1872. I have been in constant practice of the law 
since the completion of our work as a Code Lommis- 
sion. I have, as a matter of duty, observed the work- 
ings of the system, and the result is all that I could 
wish or even expect. Change of any kind is regarded 
with jealousy by all working under a former practice, 
even if it were not asystem. The Codes had this jeal- 
ousy to contend with, and I am very much pleased 
to say that now it has entirely disappeared. What- 
ever of difficulty has been experienced by the profes- 
sion has arisen alone from one fact. hose who in- 
formed themselves of what the Code contained hada 
vast advantage over those who continued in ignorance 
of its provisions. I know of one student of law, who 
passed the best examination of his class before our 
Supreme Court, and who was introduced into the class 
by myself on a letter from a brother lawyer, and who 
was remarkable for his clear, lucid and satisfactory 
answers, who, after admission, stated to me, that his 
thoroughness was the result of his study and attention 
to the provisions of a copy of the report of the Cali- 
fornia Code Commission of the Civil Code. 1 speak of 
this fact simply to show how thorough the Civil Code 
isand has been found tobe. Here was a young man 
whose only knowledge of the law almost was obtained 
from acarefultreading of our Civil Code, and on an ex- 
amination by justices who had not read the Code was 
pronounced learned in the law. The Civil Code works 
with remarkable smoothness, and it is growing in 
favor daily. As the bar finds how much work has been 
done for them they are only surprised that they did 
not learn to appreciate and know the necessity for it 
earlier. I sincerely hope the Legislature of your State 
shall, as soon as possible, adopt the Civil Code and put 
it in force, so that we here may have the advantage of 
the adjudications of your courts thereon.”’ 
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CURRENT TOPICS. 





N important question has just been decided by 

the Federal Supreme Court, in the case of Platt v. 
Union Pacific Railway Company. The railroad, by 
the act of 1862, had received grants of public land, 
with the provision that all lands thus granted and 
not sold or disposed of by the company within three 
years after the completion of the road, should be 
subject to settlement and pre-emption, like other 
lands, at a price not exceeding $1.25 an acre, to be 
paid to the company. The plaintiff attempting pre- 
emption of such land, the company insisted that 
they had been ‘‘ otherwise disposed of,” namely, by 
mortgage in 1867, and were not subject to pre- 
emption. Secretary Schurz of the Interior Depart- 
ment held that they were still subject to pre-emp- 
tion. The Supreme Court takes the opposite view. 
the opinion is pronounced by Justice Strong, and 
is based on the ground that the words ‘‘ otherwise 
disposed of” mean something different from a sale. 
The court say in substance: 

“The obvious method of using the lands for the 
construction of the road was to hypothecate them 
as securities for a loan, and this, in the court’s 
opinion, was what was intended by the phrase ‘or 
disposed of’ as distinguished from ‘sold.’ No 
mode of disposal except that by mortgage has been 
suggested which could furnish aid in building the 
road, and no other is conceivable. If this was the 
intention of Congress it is hard to believe that only 
a limited interest in the land was meant to be hy- 
pothecated. If the mortgage could only bind the 
land unsold until three years after the completion 
of the road, it would have been a hypothecation for 
aterm of years, and as to some of the lands for 
only three years. If this was the aid proffered by 
Congress it was abarren gift. Looking at the char- 
acter of the lands, and their remoteness from settle- 
ments, it must have been evident enough that money 
could not have been raised on the credit of such a 
mortgage. Such an interpretation therefore defeats 
the manifest intention of Congress, and cannot be 
accepted.” 

The court considered the governmental policy of 
guarding against monopolies of land by large cor- 
porations as subordinate to the higher object of 
having the road constructed, and constructed with 
the aid of the land grant, Justices Bradley, Clif- 
ford and Miller dissented. 


One of the commonest ‘‘ accidents ” of the present 
time is the unintentional killing of persons by the 
discharge of fire-arms pointed at them “in fun.” 
Guns and pistols that have not been loaded within 
the memory of man, frequently turn out to be inop- 
portunely loaded on such occasions, and fill the pointer 
with dismay, and the pointed at with buckshot or 
some equivalent of lead. If these well-meaning 
idiots would only try such weapons on themselves 

Vou. 19.— No. 18. 





first, it would do no particular harm to any one and 
save some useful lives. One of these practical jokers 
was treated according to his deserts in Iowa recently, 
as we learn from the report of State v. Hardie, 47% 
Towa, 647. The humorous gentleman in question 
undertook to frighten a lady neighbor with a revol- 
ver; the weapon some how went off, and the lady 
died of the fright. The court thought this was 
manslaughter, and sent the joker to prison for a 
year to give him an opportunity for reflection. The 
despair of the unfortunate man, his threats of killing 
himself, and his violence, necessitating the tying 
him with ropes, when he discovered his mistake, 
were not deemed of sufficient account to dispense 
with the restraint of the prison. The prisoner's 
counsel requested the court to charge the jury that 
he was not blamable if his act was what any man 
of ordinary prudence and caution might have done. 
The court declined, observing : ‘‘No jury would be 
warranted in finding that men of ordinary prudence 
so conduct themselves. Human life is not to be 
sported with by the use of fire-arms, even though 
the person using them may have good reason to 
believe that the weapon used is not loaded, or that 
being loaded, it will do no injury. When persons 
engage in such reckless sport, they should be held 
liable for the consequences of their acts.” 


In connection with the above we have to chronicle 
the first instance in this country, we believe, in 
which a railway conductor has been found guilty of 
manslaughter on account of neglect of duty, result- 
ing ina fatal accident. The defendant is Charles 
Hartwell, who was conductor of a railway train on 
the Old Colony Railroad, in Massachusetts, which 
last fall was thrown from the track by a collision, 
when returning from a boat race, and by which a 
large number were killed and injured. The acci- 
dent occurred through his neglect to display proper 
signals. The offense is punishable by fine or im- 
prisonment, in the discretion of the court, and the 
imprisonment may be as long as twenty years. This 
is a wholesome conviction. Conductors and other 
employees on trains have been accustomed to believe 
that passengers have no rights which they are bound 
to respect. Their plea is that they themselves run 
the same risks to which they subject the living 
freight. But that is a bad plea, because such men 
become so hardened to such dangers as they daily 
run, that they regard them with comparative indif- 
ference. Itis so with every class of men whose 
daily occupation is dangerous, A few verdicts like 
this will teach such men to have a more lively regard 
for the safety of those in their charge, and at the 
mercy of their care and fidelity. In such a case the 
sentence should be sufficiently grave to mark the 
offense and teach a much needed and long deferred 
lesson. 


The citizens of Newark and Cincinnati are in a 
good deal of trouble about the enforcement of their 
Sunday laws. Sunday ought to be a day of rest, 
quiet, and good order, of course, but not necessa- 








346 THE ALBANY LAW JOURNAL. 











rily of penance, mortification, and physical discom- 
fort. Between the strictness of Boston and the 
license of Paris there is a great interval, The Puri- 
tan theory is that any relaxation of the traditionary 


observance of Sunday is apt to extend, until the 


day, through familiarity with secular occupations, 
loses its character of quiet and sanctity, and be- 
comes comparatively undistinguishable from week 
days. There is doubtless a just mean in this regard 
if we could only find it. Sunday should be a day 
neither of pleasure nor of discomfort. It cannot 
be expected that the Sunday of 1879 in New York 
city should. be as quiet as the Sunday of 1679 in New 
Amsterdam, nor as quiet as the Sunday of fifty years 
ago in New York. If the puritanic element would 
make a little concession to modern exigencies, there 
might be less tendency to disorder. People now-a- 
days must have stages, and street cars, and newspa- 
pers on Sunday; there ought perhaps to be open 
barbers’ shops and livery stables, for emergencies, 
although it would be better to shave and drive on 
Saturday; there certainly ought to be open libraries 
and reading rooms, and if there were, there would 
not perhaps be so much demand for Sunday con- 
certs and theatricals and Talmage’s Tabernacle; if 
the precisians would make less fuss about the or- 
derly lager-bier gardens there would not be so much 
patronage of shops where strong waters are dealt 
out. Let every thing that creates or encourages un- 
necessary noise or disorder be suppressed with a firm 
hand, but let not legislators suppose that they can 
keep people from enjoying themselves in some way 
on Sunday. To do so is not wicked. 


The policeman’s club is a very potent instrument 
in modern civilization. Unfortunately it is not al- 
ways temperately and humanely employed. One 
Captain Williams, of the city of New York, seems 
to have been rather reckless in his use of his baton 
of office, if we may believe one-quarter of what 
several of the daily newspapers say about him. His 
case has been investigated by the police commis- 
sioners, and he has been acquitted. The decision 
was probably made with more regard to the facts 
than the newspapers. It is quite possible that this 
man, like other policemen, has allowed his temper 
to get the better of his judgment. Policemen are 
quite frequently by education and occupation ren- 
dered somewhat callous, and lacking in the sensi- 
bility of refined gentlemen. They have a terribly 
urresponsible authority, and a very great immunity. 
They know that the skull of the average ‘ rough” 
deserves and will endure a good deal of punishment, 
and are apt not to discriminate, but like the Irish- 
man at Donnybrook Fair, wherever they see a head, 
to hit it. On the other hand they have learned that 
sudden and decisive action, and a prompt example 
of one offender, will frequently quell a dangerous 
outbreak. They have learned that their own lives 
often depend on such decisive action. They have 
learned that every man who is clubbed thinks his 
punishment inhuman and excessive, and makes com- 
plaint of it. To decide between such conflicting 





claims is sometimes difficult. It is safe, however, to 
say, we think, that excessive clubbing by police- 
men is very infrequent, and that their patience and 
forbearance, even at the peril of their own lives, is 
very frequently astonishing. If there is any doubt 
on the merits of such cases as Captain Williams’, it 
is safest to give the officer the benefit of it, but in 
a clear case of abuse of authority the penalty should 
be severe and irrevocable. As an illustration of the 
fact that crimes run in currents, we remark that an- 
other police captain, in a distant part of the country, 
has just now not only savagely clubbed an unoffend- 
ing small boy, but supplemented the punishment by 
shooting him. So say the newspapers. By-and-bye 
we shall perhaps know something of the facts. 


Here is an excellent opportunity, for the lady 
lawyers of this country, to reciprocate some of the 
faithful service which our profession have for many 
years been rendering them, by defending them 
against the physical and financial assaults of unwor- 
thy husbands. An English lawyer writes to an En- 
glish law journal, and “ wants to know, you know,” 
what redress his client has, if any, against his 
wife, who gets drunk, stays away from home all 
night, and invariably assaults her husband on her 
return in the morning, pawns or sells every thing 
she can get hold of, neglects the children, and ren- 
ders his home generally comfortless and miserable. 
Perhaps some of the squiresses who recently have 
become entitled to practice in the United States 
Supreme Court can shed some light on this interest- 
ing inquiry. 


-_ rl! 
NOTES OF CASES. 


N Sweeney v. Baker (not yet reported) the Supreme 
Court of Appeals of West Virginia considered 

at great length the question of the liability of a 
newspaper for libel upon a candidate for office. 
The court held that a newspaper has no greater 
license than individuals, and is liable for what it 
publishes, to the same extent and in the same man- 
ner that an individual would be; that candidates 
for office are legitimate subjects for discussion; that 
‘*the conduct and actions of such candidate may be 
freely commented upon, his acts may be canvassed 
and his conduct boldly censured,” and that it is not 
material that such criticism of conduct should, in 
the estimate of the jury, be just—the person making 
the criticism having himself the right to judge of its 
justness, and that the only limitation on this right of 
criticism of the act or conduct of a candidate is that 
it be bona fide. But the court further held that this 
large privilege does not extend to the candidate's 
person ; that while his talents and qualifications, 
mentally and physically, for the office may be fully 
commented on, and though such comments be harsh 
and unjust no malice will be implied, yet defamatory 
language regarding his moral character can never 
be justified on the ground that it was a criticism. 
In Com. v. Clapp, 4 Mass. 168, Chief Justice Par- 
sons said: ‘‘ When any man shall consent to be a 
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candidate for public office, conferred by the election 
of the people, he must be considered as putting his 
character in issue, so far as it may respect his fit- 
ness and qualifications for the office; ” but he added: 
‘“‘The publication of falsehood and calumny against 
public officers, or candidates for public offices, is an 
offense most dangerous to the people, and deserves 
punishment, because the people may be deceived, 
and reject the best citizens, to their great injury, 
and it may be to the loss of their liberties.” In 
Mayrant v. Richardson, 1 Nott & M. (8S. C.), the 
alleged libel consisted in the statement that the 
mind of the plaintiff, then a candidate for Congress, 
was so impaired and weakened by disease that he 
could not be depended on, and the court held on de- 
murrer that the action could not be sustained, saying 
that ‘“ when one becomes a candidate for public hon- 
ors he makes a property of himself for public inves- 
tigation.” That words imputing crime or moral de- 
linquency to a public officer or a candidate for 
office are not privileged, but are per se malicious and 
actionable, is well sustained by the authorities. See 
Sanderson v. Caldwell, 45 N. Y. 398; Curtis v. Mus- 
sey et al., 6 Gray, 281; Aldrich v. Press Printing Co., 
9 Minn. 133; Seeley v. Blair, Wright (Ohio), 358, 
683; Root v. King, 7 Cow. 613; King v. Root, 4 
Wend. 113; Harwood y. Astley, 1 Bos. & Pul. (N. 8.) 
47; Duncombe v. Daniel, 8 C. & P. 222. But the 
distinction made by the West Virginia court be- 
tween criticisms of acts and conduct, or of mental 
and physical conditions, and attacks upon the moral 
character, is not, so far as we know, so clearly drawn 
in any other case. 


In State v. Bantley, 44 Conn. 537, it was held that 
if one person willfully inflicts upon another a wound 
calculated to destroy life, and death ensues there- 
from within a year and a day, the offense is murder 
or manslaughter, according to circumstances; and 
he is none the less responsible for the result, al- 
though it may appear that the deceased might have 
recovered if he had taken proper care of himself, 
or that unskillful or improper treatment aggravated 
the wound and contributed to his death. On this 
question Roscoe says: “The law on this point is 
laid down at some length by Lord Hale. If, he 
says, aman gives another a stroke, which, it may 
be, is not in itself so mortal but that with good care 
he might be cured, yet if he dies within the year 
and day, it is a homicide or murder as the case is, 
and so it has been always ruled. But if the wound 
be not mortal, but with all application by the party 
or those about him of unwholesome salves or medi- 
cines the party dies, if it clearly appears that the 
medicine and not the wound was the cause of the 
death, it seems it is not homicide; but then it must 
clearly and certainly appear to be so. But if aman 


receive a wound which is not in itself mortal, but 
for want of helpful applications or neglect it turn 
to a gangrene or a fever, and the gangrene or fever 
be the immediate cause of the death, yet this is 
murder or manslaughter in him that gave the stroke 
or wound; for that wound, though it was not the 
immediate cause of the death, yet if it were the 





mediate cause, and the fever or gangrene the imme- 
diate cause, the wound was the cause of the gan- 
grene or fever, and so consequently causa causans,” 
Roscoe’s Crim. Ev. (7th ed.) 717; 1 Hale’s P. C. 
428. In Rex v. Rew, Kelynge, 26, it was held that 
neglect in the care of a wound would not excuse 
the person who gave it. In Regina v. Holland, 2 
Mood. & R. 851, a person wounded by defendant in 
the finger refused to have it amputated until too 
late to save his life. The surgeon was of opinion 
that immediate amputation would have prevented 
death, but this was held not to excuse defendant. 
See, also, Com. v. Hackett, 2 Allen, 136; Com. v. Pike, 
8 Cart. 181; State v. Murphy, 33 Towa, 270; 8. C., 
11 Am. Rep. 122, and note; Sauter v. NW. Y. Cent., 
etc., R. R. Co., 66 N. Y. 50; 8. C., 23 Am. Rep. 18; 
Collins v. Council Bluffs, 32 Iowa, 324; 8. C., 7 Am, 
Rep. 200. 


After several arguments, the Supreme Judicial 
Court of Massachusetts decided, in Locke v. Lewis, 
124 Mass. 1, that where a partnership has so intrusted 
one partner with the partnership goods that he is 
enabled to deal with them as apparently his own, 
and to induce the public to believe them to be his, 
a sale by him of such goods, in payment of his pri- 
vate debt, to one who has no knowledge or notice 
that they are partnership goods, is valid as against 
the partnership and its creditors. There is much 
apparent conflict in the cases on this question. All 
the authorities agree that when a person, intrusted 
with goods as agent, sells them to one who has no 
knowledge that he is agent but is led to believe, 
from the manner in which he has been allowed to 
deal with the goods, that they are his, the other 
party to the transaction may set off against the prin- 
cipal a debt of the agent. Rabone v. Williams, 7 T. 
R. 360, note; George v. Clagett, id. 359; Semenza v. 
Brinsley, 18 ©. B. (N. 8.) 467; Turner v. Thomas, 
L. R., 6 ©. P. 610, 618; Ha parte Dixon, 4 Ch. D. 133; 
Kelley v. Munson, 7 Mass. 31 , 324; Lime Rock Bank 
v. Plimpton, 17 Pick. 159; Calais Steamboat Co. v. 
Scudder, 2 Black, 372. So it is established that a 
sale of partnership property by one partner may be 
set off against his private debt, if at the time of the 
sale he appeared, with the assent of the copartners, 
to be the sole owner of the property sold. 1 Lind. 
on Part. (3d ed.) 528, 581; Stacy v. Decy, 2 Esp. 
469, note; 8S. C., 7 T. R. 361, note; Gordon v. Ells, 
2 C. B. 821; Lord v. Baldwin, 6 Pick. 348, 352. In 
accordance, more or less clearly, with the decision of 
the Massachusetts court are Swan v. Steele, 7 
210; Tupper v. Haythorne, Gow. 135; Raba v. Ry- 
land, id. 182; Reid v. Hollinshead, 4 B. & CO. 867, 
880; Kendal v. Wood, L. R., 6 Exch. 243. Mr. Jus- 
tice Story, in Rogers v. Batchelor, 12 Pet. 221, dis- 
cussed the question at some length, and came to the 
conclusion that it made no difference in such a case, 
that the separate creditor had no knowledge at the 
time that the property was partnership property, but 
the question was sent before the court as there it 
was admitted as to one item, and found as to the 
other that the separate creditor had knowledge. 
The dictum of Mr. Justice Story has been repeated 
in 3 Kent’s Com. 48; in other text-books and in 
some judicial opinions, and the adjudication in 
Buck v. Moseley, 24 Miss. 170, seems to be in con- 
formity to it. 
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THE CODES AND THE GOVERNOR. 





“The Ariels around old Prospero 
Kept saying, ‘ Dear master, let us go;’ 
But still old Prospero answered, ‘ No.’” 

Tom. MOORE. 
UESDAY was a day of great disappointment to 
most of the lawyers and to every friend of legal 
reform in the State of New York. A plan of com- 
promise had been agreed upon between the friends 
of Mr. Throop’s Code of Civil Procedure and Mr. 
Field’s Codes of Civil and Penal Law, by which 
the remaining nine chapters of the former and both 
the latter were to be adopted. This plan had been 
accepted by the Legislature, and acted upon with 
such decision that in less than two hours from the 
time when the bill had been reported, it had 
received the sanction of both Houses. Although 
the nine chapters had once been vetoed by Governor 
Robinson, yet they had been conformed to meet his 
criticisms. The other Codes have been before the 
Legislature and the public for a dozen years or 
more. Public opinion approved all three Codes. 
Nobody seemed to anticipate any further objection 
from the Governor. But unfortunately, on Tuesday, 
President Hayes’ veto of the Federal appropriation 
bill with its riders was announced, and our Gov- 
ernor, who has not putin more than eight or ten 
vetoes within a week, determined not to be out- 
done in his peculiar line, wagged his executive 
head horizontally after the mechanical fashion into 

which he has fallen, and vetoed all the Codes. 

It is understood that his Excellency has made 
some specific objections to the Codes. But it is 
evident that his objections are not really specific, 
but radical and general. His conduct with regard 
to the nine chapters shows that. No Code can ever 
be invented that he will not veto. It is not unfair 
to write him down an opponent of Codification. It 
is easy to understand how one should object toa 
particular Code for a particular reason, but it is not 
easy to understand how one should be opposed to 
written laws in general. If the law is thus and so, 
why not write it down? Why prefer the uncertain- 
ties of tradition and custom to the certainties of 
statutes? Why subject the community to the fluctu- 
ations of judicial construction? The uncertainty 
of the common law has long since become a proverb. 
There is hardly a legal question that has not been 
decided in every conceivable way until fixed by 
statute. On manyof the commonest principles of 
law there is even at this day the greatest conflict of 
adjudication among the various States of our 
country; nay, even in the same State, in the same 
court, and with the very same judge. It is not 
three days since this writer, in examining a very 
common question, discovered that it had been dif- 
ferently decided within a very few years by two 
different departments of our Supreme Court, and 
both decisions had apparently been affirmed at the 
same term of the Court of Appeals. In the very last 
volume of the reports of the Court of Appeals are 
two decisions on the same question apparently in 
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flat conflict with one another. Nowif such sub- 
jects were reduced to the simplicity of a written 
code, this distressing disagreement would no longer 
exist. No judge would be troubled to recall how 
he had decided a particular question on a previous 
occasion, and no judge would be embarrassed by the 
danger of writing himself down on both sides of the 
same question. As it now stands, not only is it 
uncertain what the law is, but it is uncertain 
what it will be when a case gets to the ultimate 
court. The law is continually fluctuating, and 
although courts talk much about stare decisis, the 
only decisions they invariably stick to are those 
which ought never to have been made, and which 
have nothing but precedent to recommend them. 
But our Governor does not believe in Codes. He 
prefers the ‘‘glorious uncertainty of the common 
law,” not because a Code is not intrinsically better, 
but because it is an innovation. So much for the 
‘¢ true inwardness” of Tuesday’s vetoes. 

Now one moment about the pretexts. We are in- 
formed that his Excellency particularly objects to two 
provisions of the general Civil Code, one respecting 
Adoption, the other respecting Curtesy and Dower. 
The provision forAdoption, designed to supply a total 
defect of our law, is that “any minor child may be 
adopted by any adult person, in the cases, and sub- 
ject to the rules prescribed in this chapter,” and 
the effect of this adoption is to make the child the 
possible heir. The Governor urges that this, in 
case of intestacy and no other children, would give 
the child the estate to the exclusion of the ‘‘ sisters, 
and the cousins, and the aunts,” etc. Well, what of 
it? Ifthe adopter wished, he could make a will to 
the same effect, and no fault could befound. This 
scheme of Adoption is no new one. Something like 
it exists in all the New England States, California, 
Georgia, Illinois, Iowa, Kansas, Michigan, Missouri, 
North Carolina, Ohio, Pennsylvania, and Wisconsin, 
In Massachusetts, the law of 1876 allows any person 
of full age, whether married or not, to adopt another 
younger, so that one adult can adopt another. But 
the Governor starts at the very word ‘‘ Adoption,” 
whether of a code or of a child. 

As to Curtesy, it is high time it were abolished. 
It is an absurd remnant of the old law, and how the 
Governor can reconcile retaining it with his won- 
drous ‘‘ official” tenderness for the married woman 
we cannot understand. 

As to Dower the question is graver, but the pro- 
vision for its abolition is in harmony with the pres- 
ent current of legislation. The Governor speaks as 
if Dower were a sacred kind of thing that never had 
been and never was to be touched any more than the 
Ark. In Connecticut the wife has one-third of the 
real estate of which her husband dies possessed. In 
Indiana dower and curtesy are abolished, and the 
wife has one-third of the real estate of which her 
husband dies seized. In Iowa dower and curtesy 
are abolished. In Mississippi the wife has one- 
third of the land of which the husband dies seized 
and possessed, and also one-third of that which he 
has conveyed otherwise than in good faith and for 
a valuable consideration. 














THE ALBANY LAW JOURNAL. 





349 











In New Hampshire, Tennessee and Vermont, the 
wife has one-third of lands of which the husband 
dies seized. In Pennsylvania there is no common 
law dower, and the wife has one-third of the real 
and personal estate of which the husband dies pos- 
sessed. These examples suffice to show that the 
Ark has not been intact. Now, the mere abolition 
of dower, simply leaves the Legislature to make a 
new and equitable provision for the wife, if any is 
deemed necessary. The abolition is simply for con- 
venience and simplification. But the same Code also 
takes away all interest of the husband in his de- 
ceased wife’s personalty, which, under the present 
law, in case of her intestacy, with issue, goes one- 
third, and without issue, wholly, to him. If the 
husband leaves a will, and a widow, and lineal de- 
scendants, one-third of the surplus of the estate, 
after satisfying its provisions, goes to the widow. 
The widow and children, in case of intestacy of the 
husband and father, also have a homestead allow- 
ance of $1,000. We have not time, at this hour of 
going to press, critically to examine this matter, but 
it is sufficient to say, that if a better provision is 
judicious there is nothing to hinder the making of 
it. Let it be especially noted, that the Civil Code is 
not to go into effect until next May, and it will be seen 
that his Excellency, the Governor, who seems to 
have a genius for negation, will have plenty of time 
to hunt out new objections. 

The Governor also objects to the attempt to define 
Fraud. Now let us see what the definition is: “Ac- 
tual fraud ” “ consists in any of the following acts:” 
“The suggestion, as a fact, of that which is not 
true, by one who does not believe it to be true. The 
positive assertion, in a manner not warranted by 
the information of the party making it, of that 
which is not true, though he believes it to.be true. 
The suppression of that which is true, by one hav- 
ing knowledge or belief of the fact. A promise 
made without any intention of performing it. Any 
other act fitted to deceive.” ‘‘ Actual fraud is 
always a question of fact.” Now what is there ob- 
jectionable in this definition? We defy the inge- 
nuity of man to invent a more beautiful, just, and 
complete definition. 

But we have not time to pursue this subject. Nor 
have we time to examine the Governor’s objections 
to the nine chapters. If the Legislature wait until 
they get a code of any sort to suit the Governor, 
they will wait to all eternity. He has arrived at 
that state of conservatism, caution, timidity, nar- 
rowness and technicality of intellect, in which he 
resembles a distinguished deceased judge, of whom 
a legal wit said, that he did not exactly see how the 
plaintiff in any case was ever going to be able to 
make out a cause of action. His abhorrence of 
change is so intense that he has a spite against the 
new capitol, and prefers the gloom, damp, inconven- 
ience, and unhealthfulness of the old to the ele- 
gance and comfort of the new. No matter that the 
new has become a fact. Just so he endeavors to 


ignore the fact of the married woman’s acts of 
thirty years ago by a veto of a new act to give mar- 
ried women the power to contract as if sole. 


Now 





we are willing to do almost any thing to accommo- 
date the Governor in his adhesion to the Arks of 
the Flood and of the Covenant. Preserve the old 
capitol for his habitation; let him take his time 
from the old stone dial projecting from the south- 
east corner, if he prefers that to clocks and watches; 
pass a few bills to keep him busy, like Dick 
Deadeye, in croaking and objecting and vetoing. 
But the world must move, let his Excellency brace 
himself and hold back as hard as ever he can. He 
is a good man in his way, but it is not the way of 
the statesman, the philosopher, the legal reformer, 
but that of the narrow-minded and the short- 
sighted. It was resolved long before he was heard 
of that our laws should be codified. The work 
was intrusted to the greatest creative legal intellect 
of our time. He brought to the great task his un- 
divided energies and talents. His work was long 
since accomplished. The result of half a century 
of thought, study, and experience, a labor of love, 
is a code, which for conciseness, simplicity, practi- 
cability and wisdom, is at once a marvel and a 
model. Just as we have got a Legislature with sense 
enough to accept the boon thus offered, we are bur- 
dened with a Governor whose sole capacity is in 
wagging his head horizontally. Are we of the legal 
profession, who have been groping: in darkness and 
living in hope, to be disappointed by frivolous pre- 
texts? Are not suitors to be afforded a chance of 
knowing what the law is, and courts a chance of 
being consistent with each other and with them- 
selves?’ There is but one fit thing to be done in 
the premises, and that is to pass these Codes over 
the vetoes, at once, and without argument. The 
few amendments that they may need can be subse- 
quently supplied. But, gentlemen of the Legisla- 
ture, give us a starting point and standing ground. 
These Codes are of much more importance than the 
Governor. They will last, perhaps, for centuries, 
while he will soon be embalmed and aligned with 
the highly respected official mummies which answer 
no purpose save to make posterity feel solemn, 
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ORGANIZATION OF THE SUPREME COURT 
OF JUDICATURE OF THE PROVINCE 
OF NEW YORK. 


BY ROB’T LUDLOW FOWLER. 
IX. 

HE Colonial courts of NewYork made no distinction 
of persons; Lord Cornbury, after being relieved 
from the government, was cast by his creditors into 
jail in New York, where he remained until he suc- 
ceeded to the earldom of Clarendon, when he returned 

to England. 

It is evident that the determination of the commis- 
sions of the Lords Bellomont and Cornbury did not 
abrogate or annul those ordinances promulgated 
during their respective administrations. (Opin- 
ion of Morris, Chalm. Col. Op., p. 249, as to judicial 
acts of record.) If it were otherwise the Supreme 
Court had no legal foundation after the determina- 
tion of Lord Cornbury’s commission, for many 
years elapsed before any of his successors legis- 
lated further on the subject. 
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Governor Clinton, with the advice of the Council, on 
the 6th of August, 1750, issued an ordinance stating that 
by reason of the cold and difficulty of travel in Jan- 
uary, and the harvesting in July, and by reason of the 
October and April Terms being too short for the busi- 
ness to be performed, that thereafter the Supreme Court 
should be held at the city of New York, on the third 
Tuesdays in October, January and April, and the last 
Tuesday in July in every year. The Terms of 
April and October were to be held every day, 
except Sunday, from the beginning of term until 
the end of Thursday, in the succeeding week; 
the terms of January and July, from the first 
day iu term to the end of the following Saturday. In 
each October and April term there were to be four re- 
turn days for writs and process, namely, the first day, 
Friday, Monday, and Wednesday following. In the 
January and July terms, there were but two return 
days. 

The next ordinance, affecting the Supreme Court, was 
published by Lieutenant-Governor Colden with the 
consent of the Council, in October, 1760; it lengthened 
the shorter terms so as to correspond with the others. 
Colden’s ordinance directed one or more of the 
Supreme Court justices to go the Circuit of every 
county in the Province and to hold there a court for 
the trial of causes arising within the respective coun- 
ties and brought to issue in the Supreme Court. 
The justices were directed to try all such causes and 
to render judgment therein at the next or any subse- 
quent term of the court. The Albany, Dutchess, 
Ulster and Orange Supreme Courts were holden in 
June; the King’s Queen's, Suffolk and Westchester 
courts in September, and in May that for Richmond 
county. 

While the Supreme court stood on the foundation of 
the ordinances (1699-1775-’7) the Assembly passed no 
laws affecting its jurisdiction. 

In 1741. by an act of the Assembly (15 Geo. II, c. 720, 
Van Shaack’s Laws), the justices of the Supreme Court 
were authorized to sit without special commissions, as 
judges of nisi prius. at the respective Circuit Courts 
from time to time appointed. Before this, they had 
carried on the Circuit, special commissions of nisi 
prius, in form somewhat similar to the com- 
mission of oyer and terminer set out in the report of 
Bayard’s case. 

The justices of the Supreme Court, while on the 
Circuit, sat as commissioners, rather than as judges of 
the Supreme Court. In this respect there was no 
departure from the practice in England, where circuit 
judges sat by virtue of five several authorities, viz. : 
commissions of the peace, oyer and terminer, gen- 
eral gaol delivery, assize, and nisi prius. After the es- 
tablishment of the State government, several actsof 
the Legislature dispensed with the necessity of special 
commissions of oyer and terminer and gaol delivery. 
The acts of the Colonial Assembly of 1741, affected 
nisi prius commissions only, those for the oyer and 
terminer and general gaol delivery continued to be re- 
quired until some time after the establishment of the 
State government. 

From the date of Lord Lovelace’s death, on 
the 5th of April, 1709, to the year 1720, when 
William Burnet, a son of the celebrated Bishop, be- 
came governor of the Province, there seems to have 
been no noteworthy cause tried inthe Supreme Court. 

Governor Burnet sat as Chancellor and took cogni- 
zance of all cases in the Court of Chancery. Although 
ascholarly man he was not by profession a lawyer. 
It was before Governor Burnet that Rou’s case was 
argued in Chancery, in 1724, on a plea to the jurisdiction 
of the court in ecclesiastical cases (1 Smith, 231). This 
case demands at our hands nothing more than mention, 
as it in no wise concerned the Supreme Court. The last 
remark does not apply to the great case of Cosby v. Van 





Dam, which is essential to a sketch of the jurisdiction 
of the Supreme Court. 

At the death of Governor Montgomerie, who suc- 
ceeded Burnet, translated to Massachusetts, the goy- 
ernment of New York devolved on Van Dam as presi- 
dent of the council. The latter was an opulent mer- 
chant and a native provincial of Dutch descent. 
Van Dam held the government thirteen months, 
when Colonel Cosby, previously Governor of Minorca, 
arrived in New York. Cosby brought with him the 
King’s order, dated the 31st of May, 1732, for an equal 
partition between himself and Van Dam, of the sal- 
ary, emoluments and perquisites of the office, during 
Van Dam’s occupancy. Mr. Van Dam offered to 
accede to the King’s order, provided Colonel Cosby 
would divide the perquisites and emoluments received 
by the latter while in England; some four thousand 
pounds in excess of the salary received by Van Dam, 
This counter-claim brought Colonel Cosby in debt 
to Mr. Van Dam. 

The dispute led to an assault on the whole judicial 
establishment of New York, and in some measure to the 
formulation of party doctrines which ended in revolu- 
tion. Governor Cosby could not enforce his demand 
against Van Dam in Chancery, for the Governor was ex 
officio Chancellor, and he could not judge his own cause. 
In an action at law, Cosby dreaded the verdict of a New 
York jury, for Van Dam was a popular citizen, and 
New York juries had already begun to have strong 
local prejudices in favor of provincials. The in- 
genuity of Cosby’s legal advisers, prompted him 
to proceed against Mr. Van Dam, in the Supreme 
Court, not in the usual course of common law, but by 
bill, on the theory that the ordinances continuing the 
Supreme Court, and the judges’ commissions au- 
thorized them to sit as barons of the Exchequer, and, 
therefore, to hear causes in equity. The Supreme 
Court, it will be remembered, had that jurisdiction 
possessed by the King’s Bench, Common Pleas, and 
Exchequer in England. To facilitate the governor, 
an ordinance was promulgated on December 4th, 
1732, enabling the Supreme Court judges to appoint 
sittings of the Court of Exchequer as they or any of 
them might direct. 

The English Court of Exchequer was a court of law 
and a court of equity as well. 3 Bl. Com. 44, 427. It 
had an extended equity jurisdiction in many cases, 
similar to that of the Court of Equity in Chancery, 
and its proceedings and system of redress in equity 
were the same as those in Chancery. The proceedings 
on the equity side of the English Exchequer were in 
the Court of Equity in the Exchequer Chamber. 

The Supreme Court of New York, before the case of 
Cosby v. Van Dam, had not exercised an equity juris- 
diction, all such matters being relegated to the Court 
of Chancery. Cosby’s proceeding, bya bill in equity, 
before the justices of the Supreme Court,as barons of the 
Exchequer, was a clever expedient by which he attained 
two objects, he avoided the verdict of a jury, and had 
his cause depending before his friends, Justices Philipse 
and Delancey, a majority of the court. Mr. Van 
Dam’s counsel in turn,to maintain their client’s coun- 
ter-claim, presented a summons, in an action at law, 
to the clerk of the Supreme Court, but this official re- 
fused to seal a writ to run againstthe Governor. They 
then applied for aletter to his Excellency according to 
the practice in England, where a peer of the realm 
was defendant; this the judges refused as unprece- 
dented, leaving them to the ordinary remedy. 

Meanwhile the Attorney-General had proceeded 
against Mr. Van Dam in equity, toa commission of re- 
bellion, and Van Dam was obliged to appear and de- 
fend. His hard fate awakened popular sympathy 
and Cosby’s course their just indignation. 

In the equity suit, Mr. Van Dam’s counsel, Messrs. 
Alexander (the father of Lord Sterling, the Revolu- 
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tionary general), and Mr. Smith (the latter twice 
Chief Justice of the Supreme Court), filed a plea, or 
exceptions to the jurisdiction or “being” of the 
court. The exceptions were three in number (2 Smith, 
6) First.—That the Supreme Court which claimed 
this jurisdiction in equity, was established by an or- 
dinance of the late King George the First, and expired 
at his demise, and had not been re-established in the 
present reign. 

Second.—That the former governor had commis- 
sioned Messrs Philipse and Delancey without advice 
ot the Council, contrary to his commission. 

Third.—That the said Philipse and Delancey had no 
jurisdiction, or authority, to compel the defendants to 
appear upon oath concerning the matters in the bill; that 
there was no prescription, act of Parliament, nor act of 
Assembly to establish any Supreme Court, nor to em- 
power any court or persons to hold cognizance of 
pleas in a Court of Equity, in or for this Province. 

The exceptions show that the plea went to the ex- 
tent of questioning the Governor’s right to establish, 
independently of the Assembly, courts of justice in 
the Province. Another important question argued in 
this case, was the exact extent and scope of the juris- 
diction of the Supreme Court (assuming its valid exist- 
ence): Mr. Van Dam’s counsel maintained that the 
court had only that jurisdiction which was common to 
the King’s Bench, Common Pleas and Exchequer, and 
not the collective and entire jurisdiction possessed 
by each and all of them. 

If this last proposition had been correct, it will be at 
once perceived, if would have seriously abridged the 
jurisdiction of the Supreme Court; for example, the 
English Court of Common Pleas having exclusive 
jurisdiction of real actions, and the King’s Bench, 
no jurisdiction of that nature, real actions could not 
be said to be common to both of them, and therefure 
the Supreme Court of the Province had no jurisdic- 
tion of real actions. In like manner the Exchequer 
alone possessing an equity jurisdiction, the Supreme 
Court of the Province would have had no equity juris- 
diction, as it was not common tothe King’s Bench 
and Common Pleas in England. 

The arguments of Messrs. Alexander and Smith in 
this case, the historian Smith states, were printed by 
Zenger’s press in New York in 1733 (1 Smith, 312), but 
asearch for them has been unavailing. After ar- 
gument in Cosby v. Van Dam, the exceptions 
interposed by the defendant’s counsel were over- 
ruled by Justices Delancey and Philipse, who delivered 
no written opinion. 5 Col. Doc., p. 952. Chief Justice 
Morris dissented in along and very careful opinion, a 
copy of which was lately found in the Jay homestead at 
Rye, and presented by Dr. Jay to the NewYork Histori- 
cal Society, where it is now carefully preserved, not the 
least among its rare and valuable Americana. 

The dissenting opinion of Chief Justice Morris was 
the very foundation of the creed of the popular party 
which succeeded the anti-Leislerian faction in the polit- 
ical divisions of the Province. The opinion is now so 
rare and valuable (but one known copy being extani), 
that a summary of it may not be an intrusion. It is 
of interest to lawyers, for it concerns the most import- 
ant question concerning the jurisdiction of the Pro- 
vincial Supreme Court. 

The first proposition considered by Justice Morris is 
as follows: ‘*TheSupreme Court being understood to 
be established by ordinance of the governor and council 
under the seai of the Province, exclusive of the General 
Assembly, as are the fees for the practicers in it, the 
question is,whether according to the laws, statutes and 
customs of England (according to which we must by our 
commissions judge), the King can by his letters patent 
erect a court of Equity and establish fees?’’ This 
he decided in the negative, citing 4 Inst. 97, 163, 248, 





242, 245, 213; 12 Coke, 114; Hobart’s Rep. 63. 2d Rolls 
Rep. 109; 1st Lilly, 370; 12 Coke, 116, 117, 118. 

The second point considered in the opinion is, 
‘* whether the King intended to give any power to his 
governor and council to erect a Court of Equity ex- 
clusive of the General Assembly of this Province?” 
While admitting that the Governor claimed and exer- 
cised such power, Chief Justice Morris insists the 
King’s meaning and intention must be the meaning 
and intention of the law, and the King himself not 
having the power, he could not delegate it to another. 

Third. ‘‘ Whether (in fact), according to the laws of 
England or any law of this Province, or any letters 
patent or ordinance now extant here or that ever was, 
since the revolution of 1688, there has been a Court of 
Exchequer erected, or meant and intended to be 
erected (considered as a court of equity), in this Prov- 
ince.”” Justice Morris then draws a distinction of 
great subtlety and refinement; “assuming that the 
Governor’s ordinances are taken as law regulating the 
existence and jurisdiction of the Supreme Court,”’ 
he proceeds: ‘*‘ There cannot be three courts here, one 
of them with all the powers of the King’s Bench, a 
second with all the powers of the Common Pleas, and 
a third with all the powers of the Exchequer in Eng- 
land, co-existing under the same judges. For each of 
the three courts there, under different judges, have 
powers, to some intents and purposes, which this court, 
whether considered as one court or three courts, un 
der the same judges cannot have. Therefore, this court 
must be understood to be but one court, vested with 
all the powers given or intended to be given to it here, 
as fully, to allintents and purposes, as the courts men- 
tioned are vested with the powers in them; but it was 
never intended to give the Supreme Court here, the 
several powers and jurisdictions of those three courts 
as fully, to every intent and purpose, as each of the 
mentioned courts has them in England, which no one 
court of law can have, especially in this country.’’ 

Justice Morris’s opinion, as we understand it, restricts 
the jurisdiction of the Supreme Court of New York to 
that of the King’s Bench, Common Pleas and the law 
side of the Exchequer, divesting it of the equity juris- 
diction of the Exchequer. Notwithstanding Jus- 
tice Morris delivered a dissenting opinion, it 
is a curious fact that it seems to have been gen- 
erally acquiesced in, for the Supreme Court, prior to 
the Constitution of 1846, never exercised the equity 
jurisdiction of the Exchequer, except in the case of 
Cosby v. Van Dam.* And yet, according to the ma- 
jority opinion in that case, the Supreme Court 
had, from its foundation and long before the 
Constitution of 1846, authority to hear causes in a 
course of equity as fully as the Court of Exchequer 
could do in England. Justice Morris, in the same opin- 
ion, deals also with a question we have had occasion to 
discuss, in the seventh paper of thig series, namely: “‘Did 
“the act to settle courts of justice revive in 1698 when 
“‘the last renewal act establishing the Supreme Court 
‘expired by its own limitation?’”’ This he answers in 
the affirmative. At page 231 of this JOURNAL atten- 
tion was called to the circumstances which probably 
influenced Morris’s opinion. 

That Chief Justice Morris was controlled throughout 
this case by his personal feeling, the close of his opinion 
indicates. His words are: ‘‘I take it the giving a new 
“jurisdiction in equity to an old court that never had 
‘such jurisdiction, or erecting a new court of equity 
“ by letters patent or by ordinance of the Governor and 
‘* Council without assent of the Legislature, are equally 
“unlawful and not sufficient warrant to justify this 
“court to proceed in a course of equity. And there- 





* There are other cases cited from the Exchequer, but on 
inspection, they prove to have been tried on the plea side, 
or in a separate tribunal of the same name. 











352 





THE ALBANY LAW JOURNAL. 














“*fore, by the grace of God, I, as Chief Justice of this 
“ Province, shall not pay any obedience to them in that 
“point.’’ Morris’s feeling of personal hostility to the 
Governor is shown by his letter to Cosby, inclosing a 
copy of the opinion. N.Y. Hist. Soc. Col. Few letters 
excel this in disdain couched in more polite and courtly 
language. 

The case of Cosby v. Van Dam (or Rex ex rel. Cosby 
v. Van Dam, as I have seen it somewhere cited, and by 
this title is meant the Exchequer case in the Supreme 
Court), decided several other questions of great prac- 
tical importance in the judicial history of New York. 

It is a matter of common information that the 
equity jurisdiction of the English Court of Exchequer 
was never exercised by the Supreme Court of this State. 
Indeed, the early works on practice are entirely silent 
on the subject of the equity jurisdiction of the Su- 
preme Court. This, however, proves nothing as to 
the right of the Supreme Court to such jurisdiction, 
for there were few works on the practice of the New 
York common law courts prior to 1846, and none of 
them before the respective works of Paine and Duer, 
Graham and Burril showed much original investigation. 
TI except Mr. Wyche’s, the first book on practice pub- 
lished in New York. 

Prior to the Constitution of 1821 there had been pub- 
lished in this State but three works on the practice in 
actions in the Supreme Court, and none of them refer 
to the jurisdiction of that court. Caine’s little sum- 
mary followed Mr.Wyche’s work, in 1808, and of Dun- 
lap, a mere transcript of Tidd’s Practice in the King’s 
Bench and Common Pleas in England, but one volume 
only was published before the Constitution of 1821; 
these were all the works on the subject. 

In the second period, 1821-1846, the works on practice 
at law became more numerous, and their authors began 
to search about for some account of the jurisdiction and 
foundation of the Supreme Court of New York. Their 
encroachments upon the eighteenth century were, how- 
ever, very slight, a fact due to a great number of 
causes, important among which was the meagerness of 
Colonial materials, such as court records and the ab- 
sence of any general historical guide to the subject. 
Not one of the writers on practice, mentions a case de- 
cided by the Supreme Court prior to the year 1777. 
It is difficult to account for this omission on any other 
ground than that stated. 

Fortunately at this time, many persons have reme- 
died, to some degree, the omission of the past, 
and the public and private collectors have res- 
cued from oblivion not only historical material, 
but that which so nearly concerns the courts of 
this State. Family papers have divulged such rare 
tracts as the dissenting opinion of Chief Justice Mor- 
ris, in Cosby v. Van Dam, which shows to this gen- 
eration the real points of that case for the first time 
The majority opinion of the court in Cosby v. Van 
Dam undoubtedly décided that the Supreme Court of 
the Province had the extended equity jurisdiction of 
the Court of Exchequer by virtue of the ordinances of 
Bellomont and Cornbury. It must be admitted 
that the opinion had a sufficient raison d’ éire. 
It is now said that no judgment was ever entered 
in Cosby v. Van Dam, but that the case was de- 
cided and the opinion delivered, is a fact beyond 
cavil or controversy. The popular feeling in New 
York was generally against proceedings in equity, 
and the Supreme Court appears to have relinquished 
its equity jurisdiction with the triumphant assertion 
of it, in the case of Cosby v. Van Dum. 

After the establishment of the State government and 
prior to 1846, the equity jurisdiction of the Supreme 
Court was not again discussed. Mr.Wyche, who sub- 
scribes himself in his Practice, published by Swords, 
of New York, in 1794, “as of the Honorable 
“Law Society of Gray's Inn, London, and Citizen 





“of the United States,” and who dedicates his 
excellent practice to ‘‘the Justices of the Supreme 
Court of Judicature of the State of New York,” 
says ‘‘ the legal branch of the Exchequer”’ centers in 
the Supreme Court. Of the equity branch of the Ex- 
chequer Mr. Wyche makes no mention. Messrs, 
Paine and Duer state, ‘the Colonial statute, to 
“which we have referred, having conferred the ju- 
‘‘risdiction of all the courts of Westminster Hall upon 
“the Supreme Court, and neither that nor any other 
“law having prescribed its practice, it may not at first 
“*have adopted that of either court exclusively, al- 
‘though it appears not to have been indebted in any 
‘respect to the Court of Exchequer.’’ But this state- 
ment isnot conclusive upon the right of the Supreme 
Court to the equity jurisdiction of the Exchequer. 

If the question had come before the Supreme Court 
of the State prior to 1846, in order to have decided 
against its right to such jurisdiction, it would 
have been necessary to have overruled the de- 
cision in Cosby v. Van Dam. 

The majority of the court, in overruling the excep- 
tions of Van Dam’s counsel, passed on other import- 
ant questions. They decided that the demise of the 
King did not determine the ordinances of his 
agents, the Governors of the Province. And al- 
though it may be disputed, yet it is a fair 
conclusion that this case decided, that the King 
had a right to erect courts of Judicature and Ex- 
chequer, in New York, without the assent of the As- 
sembly. 


— + — 


ACCOMPLICES AS STATE’S EVIDENCE— 
AGREEMENT NOT TO PROSECUTE. 
SUPREME COURT OF THE UNITED STATES, OCTOBER 
TERM, 1878. 


THe UNITED STATES Vv. FORD AND OTHERS. 


While in the absence of statute it is a general rule that an ac- 
complice who appears as a witness for the prosecution 
upon the trial of an indictment and discloses fully and fairly 
the guilt of himself and his associates, will not be prose- 
cuted for the offense disclosed, yet he cannot plead such 
facts nor even the agreement of the prosecuting officer in 
bar of an indictment, nor avail himself of it upon the trial ; 
he has only an equitable right to the mercy of the executive, 
and he may move to put off the trial in order to apply to 
the executive for that purpose. 

The defendant in an indictment for defrauding the revenue, 
pleaded in bar an agreement with the prosecuting officer 
that in consideration of the defendant's testifying agains this 
co-conspirators who were indicted for defrauding the rev- 
enue, he, the defendant, should have a full and complete 
discharge, not only from all criminal liability, but from all 
penalties and forfeitures he had incurred, and from all lia- 
bility for his internal revenue taxes, which he had fraudu- 
lently refused to pay, etc. Held, that the prosecuting offi- 
cer had no authority to make such agreement and that the 
plea was bad. 


RROR to the Circuit Court of the United States 

4 for the Northern ‘District of Illinois. There were 
eight cases —six of which were informations for frauds 
upon the revenue. In these there were pleas in bar 
that the district attorney had promised defendants 
complete immunity in consideration that they fully 
and freely testified against their co-conspirators which 
they claimed they had done. The opinion states the 
facts. 

Mr. Justice CLIFFORD delivered the opinion of the 
court. 

Accomplices in guilt, not previously convicted of an 
infamous crime, when separately tried are competent 
witnesses for or against each other, and the universal 
usage is that such a party, if called and examined by 
the public prosecutor on the trial of his associates in 
guilt, will not be prosecuted for the same offense, pro- 
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vided it appears that he acted in good faith and that 
he testified fully and fairly. 

Where tie case is not within any statute, the general 
rule is that if an accomplice, when examined as a wit- 
ness by the public prosecutor, discloses fully and fairly 
the guilt of himself and his associates, he will not be 
prosecuted for the offense disclosed, but it is equally 
clear that he cannot by law plead such facts in bar of 
any indictment against him, nor avail himself of it 
upon his trial, for it is merely an equitable,title to the 
mercy of the executive, subject to the conditions be- 
fore stated, and can only come before the court by way 
of application to put off the trial in order to give the 
prisoner time to apply to the executive for that pur- 
pose. Rex v. Rudd, 1 Cowper, 339. 

Sufficient appears to show that the following are the 
material proceedings in the several cases: (1) That the 
first two were actions of debt commenced in the Cir- 
cuit Court to recover the double internal revenue tax 
imposed, as fully set forth in the respective declara- 
tions. (2) That the other six cases are informations 
filed in the District Court to forfeit the properties 
therein described for acts done in violation of the in- 
ternal revenue laws. 

Service was made in the first two cases and the de- 
fendants appeared and plead the general issue and the 
special plea set forth in the transcript. Issue was 
joined upon the first plea and the United States de- 
murred to the special plea. Hearing was had and the 
court overruled the demurrer and gave judgment for 
the defendants. Like defenses in the form of answers 
or pleas were filed in the other six cases commenced 
in the District Court, to which the United States de- 
murred, but the District Court overruled the demur- 
rers and finally rendered judgment in each case for the 
defendants. Prompt steps were taken by the district 
attorney to remove the cases into the Circuit Court, 
where the respective judgments rendered by the Dis- 
trict Court were affirmed. 

Suffice it to say in this connection, without entering 
into detail, that the United States sued out a writ of 
error in each case and removed the same into this 
court. Both parties agree that the questions presented 
for decision are the same in each case, in which the 
court here fully concurs. 

Two errors are assigned as’causes for reversing the 
judgment, which present very clearly the matters in 
controversy as discussed at the bar. 1. That the plea 
or answer set up as defense is bad because it is too 
general and does not set forth the supposed agree- 
ment in traversable form. When filed the first assign- 
ment of error also objected to the plea or answer that 
it did not designate the officer who made the alleged 
agreement, which was plainly a valid objection to it, 
but that was obviated at the argument, it being con- 
ceded by the United States that the plea or answer 
should be understood as alleging that the supposed 
agreement was made by the district attorney. 2. That 
the plea or answer is bad because the officer represent- 
ing the Government in these prosecutions had no au- 
thority to make the agreement pleaded, and that the 
court cannot enforce it, as it is void. 

Asamended it requires no argument to show that 
the plea or answer cannot be understood as alleging 
that the President was a party to any such agree- 
ment, as the distinct allegation is that it was made 
by the district attorney, nor could any such implica- 
tion have arisen even if the pleading had not been 
amended, as it is settled law that suits of the kind 
to recover municipal forfeitures must be prosecuted 
in the subordinate courts by the district attorney, 
and in this court, when brought here by appeal or 
writ of error, by the Attorney-General. Confiscation 
Cases, 7 Wall. 462. Suppose the plea to be amended 
as stipulated at the argument, the first question is 
whether as amended it sets up a good defense to the 





several actions. Taken in that view it alleges in sub- 
stance and effect that the district attorney promised 
the defendants that if they would testify in behalf of 
the United States frankly and truthfully when re- 
quired, in reference to a conspiracy among certain 
government officials in the internal revenue service 
and other parties then known to exist, whereby the 
honest manufacture of distilled spirits and the col- 
lection of the tax thereon had been rendered prac- 
tically impossible, and would plead guilty to one 
count in an indictment then pending against them 
in said District Court, and would withdraw their 
pleas in certain condemnation cases then pending 
against their property in said District Court, for the 
purpose only of insuring their good faith in so testi- 
fying on behalf of the United States, then the United 
States would recall any and all assessments under the 
internal revenue law made against them, and that no 
more assessments under said law should be made 
against them, that no more proceedings against them 
should be commenced on account of violations of the 
internal revenue laws then passed, and that no pen- 
alties or forfeitures should in any manner be enforced 
or recovered against them or their property, that all 
suits for penalties and for forfeitures then pending 
against them and their property should be dismissed, 
and that full and complete indemnity should be 
granted to them as the said claimants. 

Complete performance on their part is alleged by 
the claimants, and they allege that the pending suits 
are for the condemnation and confiscation of their 
property, which was seized by the United States on 
the ground of the alleged violation of the internal 
revenue law, prior to entering into the said agreement. 
Assessments made against the claimants or their 
property are to be recalled and they and their prop- 
erty are to be free of internal revenue taxation. Pro- 
ceedings pending against them for violations of the 
internal revenue laws to be dismissed and no more 
are to be instituted, aud the claimants are promised 
fulland complete indemnity, civil and criminal, if they 
will consent to testify. 

Considering the scope and comprehensive character 
of the supposed agreement, it is not strange that the 
district attorney deemed it proper to demur to the 
plea. He took two objections to it, but the court will 
examine the second one first, as if that is sustained 
the other will become immaterial. 

Waiving for the present the question whether the 
district attorney may contract with an accomplice of 
an accused person on trial, that if he will testify in 
the case his taxes shall be abated, or that he and his 
property shall be exempt from internal revenue taxa- 
tion, the court will consider in the first. place whether 
the district attorney, as a public prosecutor, may 
properly enter into an agreement with such an accom- 
plice, that if he will testify fully and fairly in such a 
prosecution against his associate in guilt he shall not 
be prosecuted for the same offense; and if so, whether 
such an agreement, if the witness performs on his 
part, will avail the witness as a defense to the crim- 
inal charge in case of a subsequent prosecution. 

Considered in its full scope the agreement is that in 
consideration of the defendants testifying against 
their co-conspirators who were indicted for defrauding 
the revenue, they, the defendants, should have a full 
and complete discharge, not only from all criminal 
liability, but from all penalties and forfeitures they 
had incurred and from liability for their internal rev- 
enue taxes which they had fraudulently refused to 
pay, giving them full and complete indemnity, civil 
and criminal, for all their fraudulent and illegal acts 
in respect to the public revenue. 

Courts of justice everywhere agree that the estab- 
lished usage is that an accomplice duly admitted asa 
witness in acriminal prosecution against his associates 
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in guilt, if he testifies fully and fairly, will not be 
prosecuted for the same offense, and some of the de- 
cided cases and standard text-writers give very satis- 
factory explanations of the origin and scope of the 
usage in its ordinary application in actual practice. 
Beyond doubt some of the elements of the usage had 
their origin in the ancient and obsolete practice called 
approvement,which may be briefly explained as follows: 
When a person indicted of treason or felony was ar- 
raigned he might confess the charge before plea pleaded 
and appeal or accuse another as his accomplice of the 
same crime, in order to obtain his pardon. Such ap- 
provement was only allowed in capital offenses and was 
equivalent to indictment, as the appellee was equally 
required to answer to the charge, and if proved guilty 
the judgment of the law was against him, and the ap- 
prover, so called, was entitled to his pardon ex debito 
justitie. On the other hand, if the appellee was ac- 
quitted, the judgment was that the upprover should be 
condemned. 4 Black. Com. 330. 

Speaking upon that subject, Lord Mansfield said, 
more than a century ago, that there were three ways 
in the law and practice of that country in which an 
accomplice could be entitled to a pardon: First, in the 
case of approvement which, as he stated, then still re- 
mained a part of the common law, though he admit- 
ted it had grown into disuse by long discontinuance. 
Secondly, by discovering two or more offenders, as re- 
quired in the two acts of Parliament to which he re- 
ferred. Thirdly, persons embraced in some royal 
proclamation, as authorized by an act of Parliament, 
to which he added, that in all these cases the court will 
bail the prisoner in order to give him an opportunity 
to apply for a pardon. 

Approvers as well as those who disclosed two or 
more accomplices in guilt and those who came within 
the promise of a royal proclamation were entitled toa 
pardon, and the same high authority states that be- 
sides those ancient statutory regulations there was 
another practice in respect to accomplices who were 
admitted as witnesses in criminal prosecutions against 
their associates, which he explains as follows: Where 
the accomplice has made a full and fair confession of 
the whole truth and is admitted as a witness for the 
crown, the practice is, if he act fairly and openly and 
discover the whole truth, though he is not enti- 
tled of right to a pardon, yet the usage, the lenity, and 
the practice of the court is to stopthe prosecution 
against the accomplice, the understanding being that 
he has an equitable title toa recommendation for the 
king’s mercy. 

Subsequent remarks of the court in that opinion 
showed that the ancient statutes referred to were 
wholly inapplicable to the case, and that there remained 
even at that date only the equitable practice which 
gives a title to recommendation to the mercy of the 
crown. Explanations then follow which prove that 
the practice referred to was adopted in substitution 
for the ancient doctrine of approvement, modified and 
modelled so as to be received with greater favor. As 
modified it gives, as the court said in that case, a kind 
of hope to the accomplice that if he behaves fairly 
and discloses the whole truth, he may, by a recom- 
mendation to mercy, save himself from punishment 
and secure a pardon, which shows to a demonstration 
that the protection, if any, to be given to the accom- 
plice rests on the described usage and his own good 
behavior, for if he acts in bad faith or fails to testify 
fully and fairly he may still be prosecuted as if he had 
never been admitted as a witness. Rex v. Rudd, 1 
Cowp. 334 Same v. Same, 1 Leach’sCr. L. 119. 

Great inconvenience arose from the practice ot ap- 
provement, in consequence of which a mode of pro- 
ceeding was adopted in analogy to that law, by which 
an accomplice may be entitled to a recommendation 
to mercy, but not to a pardon as of legal right, nor 








can he plead it in bar or avail himself of it on his trial. 
2 Hawkins’ P. C., n. 3, p. 5382; 3 Russ. on C. and M., 
9th Am. ed., p. 596. 

In the present practice, says Mr. Starkie, where ac- 
complices make a full and fair confession of the whole 
truth and are in consequence admitted to give evi- 
dence for the crown, if they afterward give their tes- 
timony fairly and openly, although they are not of 
right entitled to a pardon, the usage, lenity and prac- 
tice of the court is to stay the prosecution against 
them and they have an equitable title to a recommen- 
dation to the king’s mercy. 2 Starkie’s Ev. (4th Am. 
ed.) 15. 

Particeps criminis in such a case, when called and 
examined as witnesses for the prosecution, says Roscoe, 
have an equitable title to a recommendation for the 
royal mercy, but they cannot plead this in bar to an 
indictment against them, nor can they avail them- 
selves of it asa defense on their trial, though it may 
be made the ground of a motion for putting off the trial 
in order to give the prisoner time to present an appli- 
cation for the executive clemency. Roscoe’s Cr. Ev. 
(9th Am. ed.) 597. 

Authorities of the highest character almost without 
number support that proposition, nor is it necessary 
to look beyond the decisions of this court to establish 
the correctness of the rule. Ex parte Wells, 18 How. 
312. 

Special reference is made in that case to the three 
ancient modes of practice which authorized accom- 
plices, when admitted as witnesses in criminal prose- 
cutions, to claim a pardon as a matter of right, and 
the court having explained the course of such pro- 
ceedings, remarked that, except in those cases, accom- 
plices, though admitted to testify for the prosecution, 
have no absolute claim or legal right to executive 
clemency. 

Much consideration appears to have been given to 
the question in that case, and the court held that the 
only claim the accomplice has in such a case is an 
equitable one for pardon, and that only upon the condi- 
tion that he makes a full and fair disclosure of the guilt 
of himself and that of his associates, that he cannot 
plead it in bar of an indictment against him for the 
offense, nor use it in any way except to support a mo- 
tion to put off the trial in order to give him time to 
apply for a pardon. 

Three-quarters of a century before that, ten of the 
twelve judges of England decided in the same way. 
holding that the accomplice in such a case cannot set 
up such a claim in bar to an indictment against him, 
nor avail himself of it upon his trial, that such a claim 
for mercy depends upon the conditions before de- 
scribed, and that it can only come before the court by 
way of application to put off the trial in order to give 
the party time to apply fora pardon. Rea v. Rudd, 1 
Leach’s Cr. L. 125; 1 Chitty’s Cr. L. (ed. 1847) 82; Mass. 
Cr. L. 175. 

Attempt was made sixty years later in the same 
court to convince the judges then presiding that some 
of the remarks of the chief justice in Rex v. Rudd, 
before cited, justified the conclusion that the accom- 
plice in such a case was by law entitled to be exempted 
from punishment, but Lord Denman replied that the 
organ of the court on that occasion was not speaking 
of legal rights in the strict sense, nor of such rights as 
would constitute a defense to an indictment or an an- 
swer to the question why sentence should not be pro- 
nounced, saying in substance and effect that the right 
mentioned was only an equitable right that the court 
would postpone the trial or any action in the case to 
the prejudice of the prisoner, in order to give him an 
opportunity to apply to the crown for mercy. King v. 
Garside, 2 Ad. & Ell. 275; Rex v. Lee, R. & R. Cr. Cas. 
361; Rex v. Brunton, id. 454. 

Other text writers of the highest repute, besides 
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those previously mentioned, affirm the rule that ac- 
complices, though admitted as witnesses for the prose- 
cution, are not of right entitled to a pardon, that they 
have only an equitable right toa recommendation to the 
executive clemency, and they all hold that prisoners 
under such circumstances cannot plead such right in 
bar of an indictment against them nor avail themselves 
of it as a defense on their trial. 

None of those propositions can be successfully con- 
troverted, but it is equally clear that the party, if he 
testifies fully and fairly, may make it the ground of a 
motion to put off the trial in order that he may apply 
to the executive for the protection which immemo- 
rial usage concedes that he is entitled to at the hands 
of ‘the executive. 3 Russ. on C. & M. (9th Am. ed.) 
597. 

Certain ancient statutory regulations, as already re- 
marked, gave unconditional promise to accomplices of 
pardon and complete exemption from punishment, and 
in such cases it was always held that the accomplice, 
if he was called and examined for the prosecution, was 
entitled as of right to a pardon, provided he acted in 
good faith and testified fully and fairly to the whole 
truth. Instances of the kind are adverted to by Mr. 
Phillips in his valuable treatise on Evidence, but he, 
like the preceding text writer, states that accomplices, 
when admitted as witnesses, under the more modern 
usage and practice of the courts, have only an equita- 
ble title to be recommended to mercy, on a strict and 
ample performance, to the satisfaction of the presiding 
judge. of the conditions on which they were admitted 
to testify, tha. such an equitable title cannot be pleaded 
in bar nor in any manner be set upasa defense to an in- 
dictment charging them with the same offense, though 
it may be made the ground of a motion for putting 
oft their trial in order to allow time for an applica- 
tion to the pardoning power. 1 Phil. Ev. (ed. 1868) 
86. 
Offenders of the kind are not admitted to testify as 
ef course, and sufficient authority exists for saying 
that in the practice of the English court it is usual 
that a motion to the court is made for the purpose, 
and that the court, in view of all the circumstances, 
will admit or disallow the evidence as will best pro- 
mote the ends of public justice. 1 Phil. Ev. (ed. 1868) 
87; 3 Russ. on C. & M. (9th Am. ed.) 598. 

Good reasous exist to suppose that the same course 
is pursued in the courts of some of the States, where 
the English practice seems to have been adopted with- 
out much modification. People v. Whipple, 9 Cow. 
Til. 

Such offenders everywhere are competent witnesses 
if they see fit voluntarily to appear and testify, but 
the course of proceeding in the courts of many of the 
States is quite different from that just described, the 
rule being that the court will not advise the attorney- 
general how he shall conduct a criminal prosecution. 
Consequently it is regarded as the province of the pub- 
lic prosecutor and not of the court to determine whether 
or not an accomplice, who is willing to criminate him- 
self and his associates in guilt, shall be called and ex- 
amined for the State. 

Of all others the prosecutor is best qualified to de- 
termine that question as he is alone supposed to know 
what othe: evidence can be adduced to prove thecrim- 
inal charge. Applications of the kind are not always 
to be granted, and in order to acquire the information 
necessary to determine the question, the public prose- 
cutor will grant the accomplice an interview, with the 
understanding that any communications he may make 
to the prosecutor will be strictly confidential. Inter- 


views for the purpose mentioned are for mutual ex- 
planation and do not absolutely commit either party, 
but if the accomplice is subsequently called and exam- 
ined, he is equally entitled to a recommendation for ex- 
ecutive clemency. Promise of pardon is never given 








in such an interview, nor any inducement held out be- 
yond what the before-mentioned usage and practice of 
the courts allow. 

Prosecutors in such a case should explain to the ac- 
complice that he is not obliged to criminate himself, 
and inform him just what he may reasonably expect 
in case he acts in good faith and testifies fully and 
fairly as to his own acts in the case and those of his 
associates. When he fulfills those conditions he is 
equitably entitled to a pardon, and the prosecutor and 
the court, if need be, when fully informed of the facts, 
will join in such a recommendation. 

Modifications of the practice doubtless exist in ju- 
risdictions where the power of pardon does not exist 
prior to conviction, but every embarrassment of that 
sort mfiy be removed by the prosecutor, as in the ab- 
sence of any legislative prohibition he may nol. pros. 
the indictment if pending, or advise the prisoner to 
plead guilty, he, the prisoner, reserving the right to 
retract his plea and plead over to the merits if his ap- 
plication for pardon shall be unsuccessful. 1 Bish. Cr. 
Pr. (2d ed.), § 1076, and note. 

Where the power of pardon exists before conviction 
as well as after, no such difficulties can arise, as the 
prisoner, if an attempt is made to put him to trial in 
spite of his equitable right to pardon, may move that 
the trial be postponed and may support his motion by 
his own affidavit, when the court may properly insist 
to be informed of all the circumstances. Power 
under such circumstances is vested in the court in a 
proper case to put off the trial as long as may be nec- 
essary, in order that the case of the prisoner may be 
presented to the executive for decision. 

Centuries have elapsed since the judicial usage re- 
ferred to was substituted for the ancient practice of 
approvement, and experience shows that throughout 
that whole period it has proved, both here and in the 
country where it had its origin, to be a proper and sat- 
isfactory protection to the accomplice in all cases where 
he acts in good faith and testifies fairly and fully to 
the whole truth. Cases undoubtedly have arisen where 
the accomplice having refused to comply with the con- 
ditions annexed to his equitable right, has been subse- 
quently tried and convicted, it being first determined 
that he has forfeited his equitable title to protection 
by his bad faith and false representations. Com. v. 
Knapp, 10 Pick. 498. Such offenders, if they make a 
full disclosure of all matters within their knowledge 
in favor of the prosecution, will not be subjected to 
punishment, but if they refuse to testify or testify 
falsely, they are to be tried and may be convicted upon 
their own confession. 

Nothing of weight by the way of judicial authority 
can be invoked in opposition to the views here ex- 
pressed, as is evident from the brief filed by the de- 
fendants, which exhibits proof of research and dili- 
gence. Decided cases may be cited which contain un- 
guarded expressions, of which the following are strik- 
ing examples. People v. Whipple, 9 Cow. 708; United 
States v. Lee, 4 McLean, 103. 

Neither of those cases, however, support the propo- 
sition for which they are cited. Enough appears in 
the first case to show that it was objected on behalf of 
the accomplice that the usage gave him no certain as- 
surance of a pardon, inasmuch as the power of pardon 
was vested in the governor and the authority of the 
court extended no further than the recommendation 
for mercy, to which the court responded that the legal 
presumption was that the public faith will be preserved 
inviolate and that the equitable claim of the party will 
be ratified and allowed. 

Public policy and the great ends of justice, it was 
said in the second case, require that the arrangement 
between the public prosecutor and the accomplice 
should be carried out and the court proceeded to 
remark that if the district attorney failed to enter a 
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nolle prosequi to the indictment, “ the court will con- 
tinue the cause until an application can be made for a 
pardon,” which of itself isa complete recognition of the 
usage and practice established in the place of the an- 
cient proceeding of approvement. More evil than good 
flowed from that regulation, and in consequence the 
practice now acknowledged was substituted in its 
place, under which the accomplice acquires only an 
equitable right to the clemency of the executive, 
which, as Lord Mansfield said, rests on usage and the 
good behavior of the accomplice, who, in a proper 
case, will be bailed by the court in order that he may 
apply for the pardon to which he is equitably enti- 
tled. 

Should it be objected that the application may not 
be successful, the answer of the court must bein sub- 
stance that given by Lord Denman on a similar occa- 
sion, that we are not to presume that the equitable 
title to mercy which the humblest and most criminal 
accomplice may thus acquire by testifying to the truth 
in a Federal court will not be sacredly accorded to him 
by the President, in whom the pardoning power is 
vested by the Federal Constitution. 

Having come to the conclusion that the district at- 
torney had no authority to make the agreement al- 
leged in the plea in bar, it follows that the Circuit 
Court erred in the two cases instituted there in over- 
ruling the demurrer to it, and that the judgment 
must be reversed and the causes remanded for fur- 
ther proceedings in conformity with the opinion of the 
court. 

Tested by these considerations it is clear that the 
Circuit Court also erred in affirming the judgment of 
the District Court in all the other cases, and that the 
judgment in each of those cases must be reversed and 
the causes remanded, with directions to reverse the 
judgment of the District Court, and for further pro- 
ceedings in conformity with the opinion of the court. 

<> 
STATUTE OF FRAUDS—MEMORANDUYM, BY 
WHOM TO BE SIGNED. 


SUPREME COURT OF THE UNITED STATES, OCTO- 
BER TERM, 1878. 


GRAFTON, plaintiff in error, v. CUMMINGS. 

The memorandum in writing necessary to make a valid con- 
tract within the meaning of the statute of frauds, though 
signed by the defendant and describing with sufficient dis 
tinctness the property sold, and the consideration to be 
paid, is not sufficient to sustain an action unless the other 
party to the agreement is either named in the memoran- 
dum or so designated in some paper signed by the defend- 
ant that he could be identified without parol proof. 

N error to the Circuit Court of the United States 

for the Southern District of New York. 

Mr. Justice MILLER delivered the opinion of the 
court. 

On the 16th day of May, 1871, the hotel known as 
the Glen House, at the foot of the White Mountains 
in New Hampshire, together with its furniture, was 
bid off at an auction sale by Grafton, the plaintiff in 
error, at the price of $90,000. At the end of the ten 
days allowed by the terms of the sale for examination 
of the title, three deeds were tendered him which were 
supposed to convey the title. He refused to accept 
the deeds, or to pay the purchase-money, or otherwise 
complete the contract of purchase. The property was 
again advertised for sale and sold for $61,000, and the 
present suit was brought to recover the difference in 
the amounts for which the property sold at these two 
sales, as damages for failure to perform the first con- 
tract. The suit was brought in the Circuit Court for 
the Southern District of New York, and a verdict and 
judgment recovered against Grafton, to which he pros- 
ecutes this writ of error. 





The bill of exceptions is voluminous, containing ap- 
parently every thing said and done on the trial. Sixty- 
one errors are assigned in this court. 

We shall confine ourselves to the examination of one 
of them. That one presents the question, as it occurs 
in various forms in the record, whether there was a 
sufficient memorandum of the contract in writing, un- 
der the statute of frauds of New Hampshire, to sus- 
tain the action. That statute is in these words: ‘“ No 
action shall be maintained upon a contract for the sale 
of land unless the agreement upon which it is brought, 
or some memorandum thereof, is in writing and signed 
by the party to be charged, or by some person by him 
thereto authorized by writing.’’ The agreement given 
in evidence on the trial by Cummings, the sole plain- 
tiff, consisted of a paper in writing signed by Grafton, 
certain printed matter on the margin of that writing, 
and the advertisement mentioned in the writing so 
signed. They are as follows: 


‘“*T, the subscriber, do hereby acknowledge myself 
to be the purchaser of the estate known as the Glen 
House, with furniture belonging to it, in Green’s grant, 
New Hampshire, and sold at auction, Tuesday, May 
16th, 1871, at 11 o’clock A. M., for the sum of ninety 
thousand dollars, the said property being more par- 
ticularly described in the advertisement hereunto 
affixed; and I hereby bind myself, my heirs and as- 
signs, to comply with the terms and conditions of the 
sale, as declared by the auctioneer at the time and place 
of sale. JOSEPH GRAFTON.” 


Upon the margin of said agreement were written and 
printed the following: 


“TERMS OF SALE. 

“Ten days will be allowed to examine the title 
within which time the property must be settled for, 
$5,000 will be required of the purchaser on the spot 
which will be forfeited to the seller if the terms and 
conditions are not complied with; but the forfeiture 
of said money does not release the purchaser from his 
obligation to take the property. Fifteen thousand 
dollars to be paid on the delivery of the deed, and one- 
half of the purchase-money to be paid Sept. 1, 1871, 
the remaining balance to be paid Sept. 1, 1872. 

“The property is sold subject to the conditions of 
the sale of the stage route, stages, etc., which are that 
the proprietors of the route shall have the exclusive 
business of the house.”’ 


The advertisement referred to in the foregoing paper 
as being thereunto affixed, was as follows: 


“GLEN HovusE AT AUCTION. 

“The famous summer resort, at the foot of Mount 
Washington, known as the Glen House, together with 
the land, furniture, mill, and out-buildings, will be 
sold at public auction at Gorham, N. H., Tuesday, May 
16, 1871, at 11 o’clock A. M. 

** May 2d, 1871. 


‘““VALUABLE HOTEL PROPERTY FOR SALE. 
“The favorite summer resort known as the Glen 
House situated at the foot of Mount Washington and at 
the commencement of the carriage road to the summit, 
will be offered for sale, together with the land, con- 
taining about one thousand acres (well timbered), all 
the out-buildings, stables, and mill on the same, also 
the furniture, staging, mountain carriages, horses, etc. 
The house contains some two hundred and twenty-five 
rooms, capable of accommodating between four and 
five hundred guests. The whole property, if not dis- 
sed of at private sale previous to the first of 
ay, will be sold at public auction to close the estate 
of the late J. M. Thompson. Notice of the time and 
place of sale will be given hereafter. Any person de- 
sirous of seeing the property, which is in thorough 
repair, or wishing to make any inquiries, can do so by 
applying to J. W. Weeks, administrator, Lancaster, 
Ene or 8. H. Cummings, Falmouth Hotel, Portland, 
aine.”’ 


The bill of exceptions adds, that when this paper 
was put in evidence it was indorsed ‘A. R. Walker, 
auctioneer and agent for both parties.”’ It is not sat- 
isfactorily shown when this indorsement was made, 
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and there is some evidence to show that it was not 
there at the time the deeds were tendered and Graf- 
ton refused to acceptthem Thecourt, however, in- 
structed the jury, that if it was done at any time be- 
fore the commencement of this action it was suffi- 
cient. 

Evidence was admitted to show that at the time of 
the sale another paper was read by the auctioneer 
affecting the terms of the sale, but as this was not 
among the papers subscribed by defendant we will 
first consider whether these were sufficient to sustain 
the action 

It is proper to observe that the objection to these 
papers is not that they were not signed by Grafton, the 
party charged, for he signed himself the principal in- 
strument, and the reference to the others, and their 
annexation to that, are sufficient to make them a part 
of the paper which he did sign. We shall, also, for 
the purpose of this inquiry, take it that Walker was 
the auctioneer, and that his name indorsed on the in- 
strument gives it all the value which it could have if 
signed atany time necessary for that purpose. 

The distinct objection to the instrument, as so pre- 
sented, is that the other party to the contract of sale 
is not named in it, and can only be supplied by parol 
testimony. 

The statute not only requires that the agreement 
ou which it is brought, or some memorandum thereof, 
shall be signed by the party to be charged, but that 
the agreement or memorandum shall be in writing. In 
an agreement of sale there can be no contract without 
both a vendor and vendee. There can be no purchase 
without a seller. There must be a sufficient descrip- 
tion of the thing sold and of the price to be paid for 
it. It is, therefore, an essential element of a contract 
in writing that it shall contain within itself a descrip- 
tion of the thing sold by which it can be known or 
identified, of the price to be paid for it, of the party 
who sells it, and the party who buys it. There is a de- 
fect in this memorandum in giving no indication of 
the party who sells. If Grafton was bound to pur- 
chase, it was because somebody was bound to sell. If 
he was bound to pay, somebody was bound to receive 
the money and deliver the cousideration for the price 
so paid. 

There can be no bargain without two parties. There 
can be no valid agreement in writing without these par- 
ties are named in such manner that some one whom 
he can reach is known to the other to be bound also. 
No one is bound in this paper to sell the Glen House, 
or to convey it. No one is mentioned as the owner, or 
the other party to this contract. Let it be understood 
that we are not discussing the question of mutuality 
in the obligation, for it may be true that if a vendor 
was named in this paper, the offer to perform on 
his part would bind the party who did sign. But 
Grafton did not agree to buy this property of anybody 
who might be found able and willing to furnish him a 
title. He was making a contract which required a 
vendor and vendee at the time it was made, and he is 
liable only to that vendor. The name of that vendor, 
or some designation of him which could be recognized 
without parol provf extrancous to the instrument,was 
an essential part of that instrument to its validity. 

It is alleged that Stephen H. Cummings, the plaintiff 
in this action, was the vendor, and that this suffi- 
ciently appears in the papers of which we have given 
copies. 

The first ground on which it is sought to maintain 
this proposition is that Walker’s indorsement is suffi- 
cient for that purpose. 

It is very clear that Walker did not intend to hold 
himself out as the vendor in this case, because he de- 
scribes himself as auctioneer and agent for both par- 
ties. If he had been sued on this contract by Grafton 


for failing to tender sufficient deeds of conveyance, it 





would have been a good answer to the action that he 
describes himself in the paper on which he is sued as 
merely an auctioneer in the matter, and in that sense 
as agent, and not principal. He could not in the act 
of signing that paper be the agent of Grafton, for 
Grafton signed it for himself. The statement, there- 
fore, did not mean that he signed for both parties, be- 
cause he did not, and could not, sign as agent for Graf- 
ton. 

What did he mean by putting his name there? It 
can have no other fair meaning than simply to say, as 
he does, I was the auctioneer who struck off this prop- 
erty. 

But concede that he meant to represent the other 
party in that contract, a contract in which he takes 
care not to bind himself, who is that other party? 
What light does the writing of his name as auctioneer 
and agent throw on that question? Literally none? 
An anxious reader of the whole paper and its attach- 
ments would know as little who sold, or for whom Mr. 
Walker was selling, after his signature as he did be- 
fore. To say agent for both parties may show he was 
agent for the one party whose name is not there, but 
it does not show who was that party. The paper with- 
out Walker’s indorsement shows who was the pur- 
chaser, but neither with nor without it does it show 
who was the seller. 

It is next argued that the reference to Cummings’ 
name in the advertisement annexed to the paper signed 
by defendant is sufficient for this. The statement is 
that the sale is made to close out the estate of the late 
Mr. Thompson; and “‘ any person desirous of seeing the 
property, which is in thorough repair, or wishing to 
make any inquiries, can do so by applying to J. W. 
Weeks, administrator, Lancaster, N. H., or 8S. H. Cum- 
mings, Falmouth Hotel, Portland, Maine.’’ Three per- 
sons are here mentioned. One, Mr. Thompson, was 
dead and could not be the vendor. Another, Mr. 
Weeks, though not mentioned asa party selling, it may 
be inferred bad some interest in the sale as administra- 
tor of Thompson. But Weeks does not sue, and if 
his name had been inserted in the contract as vendor, 
it would not have sustained the present action. But 
the true intent of that advertisement was not to de- 
scribe the vendors, or even the owners of the land, 
but to desiguate persons who might give any in- 
formation about the property, which one thinking 
of purchasing would need. This did not require that 
the person referred to should be the owner of the 
land or the party selling it. Such inquiries could as 
well be answered by a lawyer, a real estate agent, the 
latest keeper of the hotel, or one who had been his 
clerk, as by the owner. There did not arise, there- 
fore, any implication from the reference to Mr. Cum- 
mings that he was owner, or even part owner, or that 
he was holding himself out as the party selling. 

The next effort to sustain the instrument sued on 
as valid may be said to be a vague effort to show, by 
the verbal history of the transaction, that defendant 
recognized Cummings as vendor by subsequent inter- 
views and negotiations with him on the subject of the 
sale. And special importance in this part of the case 
is attached to a letter written by Davis, a lawyer, to 
Cummings. 

The letter is liable to three objections, as a recogni- 
tion by defendant of Cummings as the party of whom 
he had purchased : 

1. No such recognition is to be found in the letter. 
It consists of suggestions on the part of Davis of what 
had better be done with the property; that Cum- 
mings, Mrs. Thompson and Grafton ought to take it, 
and that Grafton really don’t wish to have any thing 
todowithit It is not even a recognition of the va- 
lidity of the purchase, and nowhere speaks of Cum- 
mings as the vendor, but he might rather be supposed 
to be a purchaser with Grafton. 
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2. Davis does not profess to be speaking or acting 
for Grafton. He writes in hisown name. It is shown 
by other evidence that, either as attorney, or for him- 
self, he controlled the larger part of the debts against 
Thompson’s estate, which made the sale necessary, and 
it may be fairly inferred that it was in this character 
he spoke. 

8. There is no satisfactory evidence that he was au- 
thorized to act for Grafton in that transaction, and 
none whatever that he was authorized by him to write 
that letter. The New Hampshire statute requires that 
the authority of an agent to charge a party shall be in 
writing, and there is no pretense that Davis had any 
such authority from Grafton. 

These views of the proper construction of the stat- 
ute are amply sustained by authority. 

In the leading case of Wain v. Warlters, 5 East, 
10, decided by Lord Ellenborough under the Eng- 
lish statute, the same as that of New Hampshire on 
the point in question, that eminent judge said: ‘‘The 
question is whether that word (agreement) is to be un- 
derstood in a loose, incorrect sense in which it may be 
sometimes used as synonymous to promise or under- 
standing, orin its more correct sense as signifying a 
mutual contract on consideration between two or more 
parties.’’ He held the latter to be the true construc- 
tion, and that all its essential elements must appear in 
the memorandum, including the consideration, which 
in that case was absent. This has been held to be the 
law in England ever since. 

In the case of Williams v. Byrnes, before the Privy 
Council, reported in 9 Jurist (N. S.), 363, decided in 
1863, the defendant had in a letter to one Hardy told 
him that he would furnish the funds to pay for a steam 
engine if the latter would find and purchase a suitable 
one. Hardy made a verbal contract for the engine, 
and the vendor sued defendant on this memorandum. 
Jessel, M. R., in delivering the judgment of the Privy 
Council, said: ‘“‘ The language of the statute cannot 
be satisfied unless the existence of a bargain or con- 
tract appear in evidence in writing, and a bargain can- 
not so appear unless the parties to it are specified, 
either nominally or by description or reference,’’ and 
the ruling of the chief justice that this could be done 
by extrinsic proof as to who was the vendor was 
reversed. It is precisely in point with the one be- 
fore us. 

The case of Sale v. Lambert, L. R., 18 Eq. 1, was a 
sale of real estate in which the party charged was the 
vendor. The memorandum was signed by Sale, the 
purchaser, for himself, and by George Jackson, the 
auctioneer, for the vendor. This memorandum was in- 
dorsed on a bill of particulars of the conditions of the 
sale, in which it was said that the property was sold 
by the proprietor. The court held that the word 
“* proprietor” sufficiently described the vendor and 
ascertained who was the party for whom the auc- 
tioneer signed. But in the very next case in the vol- 
ume, Potter v. Duffield, the same court, by the mouth 
of the same judge, held that the words ‘‘ confirmed on 
the part of the vendor, and signed Beadels,”’ did not 
sufficiently designate who the vendor was, and that a 
suit against the owner could not be sustained on the 
memorandum. The Masterof the Rolls said: ‘If you 
could go into evidence as to the person who is de- 
scribed as vendor, the answer would be that Polly was 
that person. But that is exactly what the act says shall 
not be decided by parol evidence.”’ 

In the case before us, Mr. Walker, the auctioneer, 
does not even say that he signed for the vendor as 
Beadels did in the case cited. 

But the case which should have most weight in in- 
forming our judgment, is that of Sherburne v. Shaw, 1 
N. H. 157, because it is an authoritative construction 
of the statutejof the State where this contract was made, 
and where the land is situated to which the contract 








relates, made by the highest court of that State sixty 
years ago and never overruled. The case is so perfectly 
parallel to the one under consideration that its cir- 
cumstances need not be repeated. It is sufficient to 
say that the want of the vendor’s name in the memo- 
randum was held fatal to any right of action, though 
the auctioneer’s name was signed to a memorandum 
otherwise sufficient. The concluding language of the 
court is, that ‘“‘ the written evidence which hath been 
offered to prove the contract declared on, as it fails to 
give any intimation that plaintiffs were one of the par- 
ties to that contract, must itself be considered fatally 
defective and inadmissible.”’ 

The same doctrine is laid down in the excellent work 
of Mr. Browne on the Statute of Frauds, §§ 372 to 375, 
and the authorities fully cited. He also speaks of the 
case of Salmon Falls Manufacturing Co. v. Goddard, 
decided by this court, and reported 14 How. 446, as one 
which might be saved from conflict with the general 
rule, on the ground that a bill of parcels detailing the 
purchase was made out and sent to the purchaser, and 
accepted by him as such. In that case Mr. Justice 
Curtis, Mr. Justice Catron, and Mr. Justice Daniels dis- 
sented in an able opinion by the judge first named. 
It may be doubted whether the opinion of the majority 
in all it says in reference to the case of parol proof in 
aid of even mercantile sales of goods by brokers, is 
sound law. It certainly furnishes no rule to govern us 
in the exposition of the statutes of New Hampshire, 
concerning contracts of sale of real estate within its 
own borders, where it conflicts with the decisions of 
the courts of that State on the subject. 

Defendant in error relies mainly on that case and 
the later one of Beckwith v. Talbot, 95 U. 8. 289. The 
latter case, however, affords no support to the argu- 
ment of counsel. The defendant in that action was 
charged, it is true, on a memorandum in which his 
name was not found. But he produced that memo- 
randum from his own possession on the trial, and let- 
ters of his written to plaintiff while the agreement 
was so in his possession were given in evidence, which 
referred to the agreement and acknowledged its obli- 
gatory force on himself, in terms that require no parol 
proof to identify it as the agreement to which he re- 
ferred. This was within all the cases a sufficient sign- 
ing of the memorandum, though found in another 
paper, written by the party to be charged, to comply 
with the statute of frauds, and so this court held. 

We are of opinion that there was no sufficient memo- 
randum in writing of the agreement on which this 
suit was brought to sustain the verdict of the jury. 

The judgment of the Circuit Court is, therefore, re- 
versed and the case remanded to that court with in- 
structions to set aside the verdict. 








NEW YORK COURT OF APPEALS ABSTRACT. 

JUDGMENT— JURISDICTION — LETTERS OF ADMINIS- 
TRATION ON ESTATE OF LIVING PERSON.—In an action 
by this plaintiff as administratrix of her husband 
against this defendant, this court held that the pay- 
ment by defendant, to Isabella McNeil, who had been 
appointed administratrix of theestate of her husband, 
was a bar, although it appeared that at the time of is- 
suing letters of administration the husband was alive. 
63 N. Y. 460. In this case the defendant sets up in 
bar payment of the moneys claimed by the plaintiff to 
Mrs. McNeil, who presented such letters upon plain- 
tiffs estate. The facts are alike in both cases, except 
that here it was proved that Mrs. MoNeil’s petition 
for letters was never presented to the surrogate, and 
he never saw her, and never acted upon the petition 
nor knew of it, nor of the issuing of letters, but the 
letters were issued by his clerk, who used a blank 
which had been signed by the surrogate and left with 
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him, and to which he attachod the seal. The only 
proof of death, in this case, was the allegation in the 
petition, upon “the best of her knowledge, informa- 
tion, and belief.’" Held, that the defense was unavail- 
ing. At common law letters of administration upon 
the estate of a living person are void. Jochum- 
sen v. Suffolk Bank, 3 Allen, 87; Allen v. Dundas, 3T. 
R. 125; Griffith v. Frazier, 8 Cranch, 9; Melia v. Si- 
mons, 19 Alb. L. J. 198. When itappears that there 
was no judicial determination of the fact of death, it 
is difficult to support the grant of letters even to pro- 
tect innocent persons. Proceedings of courts, espec- 
ially of limited jurisdiction, may be attacked collat- 
erally for want of jurisdiction over the subject-matter. 
If the court had jurisdiction, its exercise is conclusive, 
until reversed, however irregular or erroneous. If the 
surrogate has general jurisdiction of the subject-mat- 
ter, his decision whether the case calls for its exercise 
or not is protected against collateral attack. 2 Cow. 
& Hill’s Notes, 987. The surrogate has no jurisdiction 
to grant administration on estates of living persons. 
If the person is actually dead, the surrogate has juris- 
diction over the subject-matter, and although he acts 
erroneously, his action cannot be collaterally im- 
peached. Payment to an executor of a forged will is 
a valid discharge (Allen v. Dundas, 3 T. R. 125), because 
the court had jurisdiction, and its decision that the 
will was valid was good untilreversed. By the former 
decision of this court the statute was held to extend 
the jurisdiction to issue letters so that they may be is- 
sued not only upon estates of dead persons, but upon es- 
tates of persons whom the surrogate should judicially 
determine to be dead. But here it is not sought to 
impeach the judgment of the surrogate, but only to 
show that he never acted, never exercised his judg- 
ment. It may be shown that his seal was forged (1 Wms. 
Ex. 489), and that the blank had been stolen and filled 
up by athird person. In this case the act of the clerk 
was at least unauthorized. The surrogate cannot 
delegate his judicial powers. Powell v. Tuttle, 3 
Comst. 396; Keleer v. Frost, 22 Barb. 400. Either the 
plaintiff must have been dead, or the surrogate must 
have judicially so determined. Neither was true in 
fact; there was no exercise of power; and the letters 
are without any jurisdiction. Again, not only did the 
surrogate never act, but there was no proof that the 
plaintiff was dead. This fact would not have rendered 
the letters void, if the surrogate had really acted, it 
seems. The rule protecting the acts of ministerial 
officers (Savacool v. Boughtou, 5 Wend. 170), has no ap- 
plication here. Nor was Mrs. McNeil a de facto ad- 
ministratrix, because the surrogate had no color of 
authority, having no jurisdiction. Administrators 
are not public officers, aud the principle does not ap- 
ply to them so fully as to public officers. It seems, 
that if the surrogate had held upon evidence that the 
plaintiff was dead, Mrs. McNeil would have been a de 
Jacto administratrix. The defendant is not the only 
innocent party; the plaintiff is also innocent, and 
her property cannot be taken away without her con- 
sent and without authority of law. Order of General 
Term affirmed and judgment absolute for plaintiff. 
Roderigas v. East River Savings Institution. Opinion 
by Church, C. J. Miller, J., concurs in result. 
[Decided March 18, 1879.] 


MUNICIPAL CORPORATION — NEGLIGENCE — DEFECT- 
IVE STREET— RUNAWAY HORSE.—The plaintiff was 
driving a blind horse harnessed to a sleigh on the 
street of acity; the street was thirty feet wide be- 
tween curbs; on the west side there was a heap of 
ashes twenty feet wide, three feet high, and extending 
eleven feet into the street, leaving a roadway of nine- 
teen feet; a loaded wagon was coming southerly next 
the ashes, leaving about twelve feet clear; the plain- 
tiffs horse, going north, became frightened, and began 








to run; the plaintiff was unable to restrain or guide 
him, and he ran so near a hydrant on the east side, 
opposite the wagon, as to strike the nozzle with the 
cross-bar of the sleigh, and plaintiff was thrown 
against the hydrant and injured; the referee found 
that the plaintiff was free from fault, and that the 
city was in fault for suffering the ashes in the street, 
and for suffering the hydrant nozzle to project into 
the street. Held, that as to the hydrant the finding 
was erroneous, the nozzle projecting only four inches 
over the gutter; and it not appearing, or being found 
that the ashes caused the accident, no liability can be 
based on the negligence of the city in respect to that. 
The city is not bound to furnish roads safe for horses 
to run away upon, but to furnish reasonably safe 
roads, and if it does not, and a traveller is injured in 
consequence of a culpable defect in the road, it is no 
defense that his horse was running away at the time. 
In Massachusetts, Maine and Wisconsin, municipal 
corporations are not bound to make their roads so that 
travellers shall be safe when their horses are unman- 
ageable, frightened or running away. Moulton v. In- 
hab. of Sanford, 51 Me. 127; Nichols v. Inhab. of 
Athens, 66 id. 402; Perkins v. Inhab. of Fayette, 68 
Me. 152; Davis v. Inhab. of Dudley, 4 Allen, 558; 
Titus v. Inhab. of Northbridge, 97 Mass. 258; Fogg v. 
Inhab. of Nahant, 98 id. 578; Murdock v. Inhab. of 
Warwick, 4 Gray, 178; Dreher v. Inhab. of Fitchburg, 
22 Wis. 675; Houfe v. Inhab. of Fulton, 29 id. 296. 
But in Vermont, New Hampshire, Connecticut, Mis- 
souri, Pennsylvania, and Upper Canada, a different 
rule prevails. Baldwin v. Turnpike Co., 40 Conn. 238; 
Hull v. City of Kansas, 54 Mo. 601; Hunt v. Town of 
Pownal, 9 Vt. 411; Winship v. Enfield, 42 N. H. 197; 
Hey v. City of Philadelphia, 81 Penn. St. 44; Sher- 
wood vy. City of Hamilton, 37 U. C. Q. B. 410. When 
two causes combine to produce an injury to a traveller 
upon a highway, both of which are in their nature 
proximate, the one being a culpable defect in the high- 
way, and the other some occurrence for which neither 
party is responsible, the municipality is liable provided 
the injury would not have been sustained but for such 
defect. Judgment reversed and new trial granted. 
Ring v. City of Cohoes. Opinion by Earl, J. 
[Decided April 15, 1879.] 

NEGLIGENCE—CARRIER’S LIABILITY FOR BAGGAGE 
AFTER ARRIVAL.—The plaintiff took passage on de- 
fendant’s road at Rochester for Palmyra, with her 
baggage. On arrival, according to the plaintiff’s evi- 
dence, she gave her three checks to an omnibus driver 
to get her valise; he gave them to the baggage master 
who brought the valise to her, and then she consulted 
him about leaving the other pieces at the depot a week 
or two, while she visited friends, and until she was 
ready to proceed on her journey; he told her they 
could be left by giving him the checks, and would be 
perfectly safe, and just as safe without the checks as 
with them; she accordingly left the checks and the 
baggage except the valise; about two weeks after- 
ward, when she called for it, it could not be found. 
The baggageman testified that he told the plaintiff he 
had no authority to permit trunks to remain at the 
depot, and showed her a printed regulation to the 
same effect. This was contradicted by plaintiff. The 
defendant proved a delivery of the trunks to a stran- 
ger, who represented that he was authorized to receive 
them. In an action to recover its value, held, a proper 
case for the jury to determine whether there wasa 
delivery by the defendant of the baggage to the plain- 
tiff, on her arrival at Palmyra. The burden of show- 
ing delivery was on defendant. Mere carriage to the 


destination is not enough to discharge the carrier: he 
must show delivery. If baggage is not called for, he 
cannot leave it uncared for, but continues liable as car- 
rier for a reasonable time, to enable the owner to claim 
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it, and after that as warehouseman. Burnell v. N. Y. 
C. R. R. Co., 45 N.Y. 184; Fairfax v. N.Y. C.& H. R.R. 
R. Co., 67 id. 11. If the baggage was in defendant’s 
custody at the time of its misdelivery, it is liable. 
Ostrander v. Brown, 15 Johns. 39; Powell v. Myers, 
26 Wend. 591; Hawkins v. Hoffman, 6 Hill, 586 ; Bur- 
nell v. N. Y¥. OC. R. R. Co., 45 N. Y. 189. Judgment 
affirmed. Matteson v. New York Central and Hudson 
River Railroud Co. Opinion by Andrews, J. 

(Decided March 18, 1879.] 


PARTIES — SUBSTITUTION — NON-RESIDENT DEFEND- 
ANT DYING PENDING suItT.—As a general rule all the 
shareholders of a company are necessary parties to a 
suit for closing up its affairs, but one of them who re- 
sides without the jurisdiction of the court, is not a 
necessary party. Where such a party dies, pending 
such an action, no way being pointed out of obtaining 
the appointment of a personal representative within 
this State, the suit may proceed without abatement. 
It is doubtful whether the provisions of the Code, for 
publication as to non-resident parties, apply to non- 
resident representatives of a deceased party. Section 
452, as to the determination of a controversy by bring- 
ing in other parties, cannot be invoked, for the con- 
troversy can be decided without the representative of 
the deceased party. If any thing belongs to the estate 
to pay the plaintiffs, it cannot be charged to the other 
defendants, and if the plaintiffs seek to hold the estate 
they must proceed against the representative inde- 
pendently. The danger of loss, litigation or inconven- 
ience to defendant is not so great as to compel plaintiff 
to seek some method for making the representative a 


party. Appeal dismissed, and the order being dis- 
cretionary, with costs. Angell v. Lawton. Opinion 
by Miller, J. 


[Decided April 1, 1879.] 


PRACTICE — APPEAL FROM ORDER SUSTAINING DE- 
MURRER AND GRANTING LEAVE TO AMEND.—Appeal 
from order dismissing appeal from order sustaining 
demurrer to complaint and granting leave to amend, 
on ground that it was not an interlocutory judgment. 
Under the old Code, § 349, sub. 2, such an order was 
appealable. This was an amendment, for prior to 
1851, such a decision was held to be a judgment. Bently 
vy. Jones, 4 How. Pr. 335, There is no such provision 
in the new Code. Section 1349 provides for an appeal 
from an interlocutory judgment rendered at a special 
term, and § 1200 declares that judgments are either in- 
terlocutory or final. An interlocutory judgment is an 
intermediate or incomplete judgment, where the 
right of the parties are settled but something remains 
to be done. As where there is an accounting to be 
had, a question of damages to be settled, or a reference 
required to determine the amount of rent due for use 
and occupation. Belmont v. Ponvert, 3 Robt. 697; 
Morris v. Morange, 388 N. Y.172. This order was not 
such a judgment. There was no right to appeal until 
a final judgment in favor of defendant. Order affirmed. 
Vambridge Valley National Bank v. Lynch. Opinion 
by Miller, J. 

[Decided March 25, 1879.] 


——__>___——_ 


UNITED STATES SUPREME COURT 
ABSTRACT. 


ACTION — PRIVITY — CREDITOR’S BILL.— Demurrer 
to a bill againstthe F. 8S. H. & W. Railroad Company 
and the county of Bourbon. The bill alleged that the 
complainant had agreed with the railroad company to 
construct a part of its road in consideration of certain 
municipal bonds, among others, the bonds of Bourbon 
county, which the company agreed to pay and deliver 
to him. That the complainant had fully completed 
his part of the contract; that the voters of Bourbon 








county had, prior to said contract, duly authorized the 
issuing of the bonds; that the commissioners of said 
county were present when the said contract was made 
and promised complainant to deliver the bonds, and had 
repeatedly renewed the promise since; that they had 
neglected and now refused to issue the bonds, and that 
the railroad company was insolvent. The prayer was 
that the railroad company be decreed to assign its 
claim for the bonds of Bourbon county to the com- 
plainant ; that the county commissioners be decreed to 
issue them, and that process issue against the railroad 
company, and against the county commissioners of 
Bourbon county and against that county. A demurrer 
to the bill was sustained below. Held, noerror. The 
court said: ‘‘There is no privity between the county 
of Bourbon and the complainant. There has been no 
assignment, legal or equitable, to him by the railroad 
company of its claim against the county. If there had 
been an assignment, the Circuit Court could not have 
taken jurisdiction of the case, because the assignor, if 
there had been no assignment, could not have main- 
tained a suit upon the thing assigned in that forum. 
Rev. Stat. U. S. 109; Sere v. Pilot, 6 Cr. 332. The 
relationship of the complainant to the company is that 
he is its creditor while the county is assumed to be, 
and perhaps is, its debtor. The complainant has no 
lien upon the fund he is seeking to reach. His case is, 
therefore, a common creditor’s bill— nothing more 
and nothing less. There is no statutory provision in 
Kansas touching such bills. The distinction there 
between legal and equitable remedies has been abol- 
ished. 2 Dasslor’s Statutes of Kansas, p. 643, § 3230. 
The law of procedure there recognizes but two forms 
of action; one is designated a civil, the other a criminal 
action. The former relates to the assertion of civil 
rights by suit; the latter, to criminal prosecutions. 
The Circuit Court of the United States of that district 
has, nevertheless, full equity jurisdiction. The Fed- 
eral courts have it to the same extent in all the States, 
and State legislation cannot affect it. Boyle v. Zacha- 
rie, 6 Pet. 648. The States, however, may create 
equitable rights which those courts will enforce where 
there is jurisdiction of the parties and of the subject- 
matter. Clark v. Smith, 13 Pet. 195; Ex parte McNeil, 
13 Wall. 236. This bill, as regards this point, was well 
filed in the court to which it was addressed. But 
nothing is better settled than that such a bill must be 
preceded by a judgment at law establishing the meas- 
ure and validity of the demand of the complainant for 
which he seeks satisfaction in chancery. Wiggins v. 
Armstrong, 2 Johns. Ch. 144; Hendricks v. Robinson, 
id. 296; Greenway v. Thomas, 14 Ill. 271; Mizel vy. 
Herbert, 12 S. & M.550; Gorton v. Massey, 12 Minn. 
147; Skeele v. Stanwood, 33 Me. 309; Sexton v. Wheaton, 
1 Am. L. Cases, 5th ed., 59. There are exceptions to 
this rule, but they do not affect its application to the 
case in hand. It is, therefore, unnecessary to pursue 
the subject further.’’ Appeal from the Circuit Court 
of the United States for the District of Kansas. Smith 
v. Forth Scott, Humboldt & Western R. R. Co. et al. 
Opinion by Swayne, J. 


BANKS — ASSESSMENT — CAPITAL STOCK — LEGAL 
TENDERS.—Action to recover taxes. The defendant 
was a State bank, with a capital of $1,000,000. It was 
possessed of less than $200,000 worth of real estate. 
The plaintiff city assessed it, in addition to its real 
estate, for the sum of $700,000 as its capital or money 
at interest. The bank refused to pay the tax, on the 
ground that its capital not invested in real estate con- 
sisted of United States legal tender notes, not taxable. 
Held, that the tax was lawfully levied. The court 
said: ‘‘ An inspoction of this statement of [assets and 


liabilities] shows that the bank had over four million 
dollars of assets; and that the assets were sufficient 
to pay all its debts, and leave enough balance to return 
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to the stockholders all their capital. Now, does it lie 
with the bank to put its finger on a particular item of 
the assets —its money on hand, for example (which 
appears to have consisted of legal tenders)—and say 
that this item, and no other item, constituted its capi- 
talatthat time? Does this depend on the mere option 
of the bank? Why was notits cash on hand just as 
applicable to its deposits and other obligations as to its 
capital? Nota particle of proof was offered, and it is 
difficult to see how any proof could have been offered, 
to show that the cash exclusively constituted the capi- 
tal. The bank had probably been in operation for 
years. It is to be presumed that its original capital, 
not invested in real estate, had been loaned out to its 
customers; and was rather represented by its dis- 
counted bills than by the cash in its drawer. Can it 
be ,pretended that the cash on hand was the simple 
and only representative of that capital? Suppose that 
this cash had come to the bank from its depositors,— 
and it is not shown to the contrary — would it be 
admissible then to say that it constituted the capital ? 
In this suit the burden of proof is on the bank, to 
show that it has been unlawfully taxed. The decision 
of the assessors must stand unless it can be affirma- 
tively controverted. We cannot perceive that the 
judgment of the Supreme Court of Louisiana invades 
any right of the plaintiff in error secured to it by the 
Constitution or laws of the United States, and, there- 
fore, it must be affirmed.’’ Inerror to the Supreme 
Court of Louisiana. New Orleans Canal & Banking 
Co., plaintiff in error, v. New Orleans. 


MUNICIPAL BONDS — CONDITIONAL SUBSCRIPTION — 
WRONGFUL ISSUE OF, BY TOWN OFFICERS.—A town 
voted to subscribe for stock in a railroad company and 
to issue bonds therefor. The notices of the election 
expressly stated that no bond should be issued or de- 
livered to the company or draw interest, until the road 
was completed, and the subscription was in terms 
made subject to the condition so set forth in the notice. 
Notwithstanding the said condition bonds were issued 
by the town officers before the road was completed, and 
thereupon the company abandoned the road. In an ac- 
tion on interest coupons of said bonds, by one claiming 
to have purchased before maturity, for value and 
without notice, the plea was interposed that by reason 
of the above-mentioned condition the town officer had 
no authority to issue the bonds; that they were ob- 
tained upon the false and fraudulent representations 
of the company that they intended to complete the 
road, and that they were not obligatory on the town. 
Held, that said facts did not constitute a defense. The 
court said: “It isnot averred in that plea, that the 
insurance company had, at the time it purchased the 
coupons in suit, any knowledge oractual notice of the 
special conditions embodied in the election notice and 
repeated in the formal subscription of May 23, 1870. 
Nor is it therein alleged that the bonds, to which these 
coupons were originally attached, contained recitals 
indicating that the subscription had been voted and 
made upon any conditions whatever. The defendant 
in error was undoubtedly bound to take notice of the 
provisions of the statute under which the bonds were 
issued. But it was under no legal obligation to inquire 
as to the precise form or terms of the subscription, 
whether it was absolute or only conditional. * * 
The plea shows that ‘*‘the town and the citizens”’ (to 
adopt the language of the plea) were assured by the 
agents and representatives of the railroad company 
that the latter intended, in good faith, to perform the 
special conditions annexed to the subscription, and 
that all rumors to the contrary were without just 
foundation. These assurances were credited, and, in 


reliance upon them, the supervisor and clerk executed 
and delivered the bonds, knowing, at the time, that 
the conditions imposed by popular vote, as well as by 





the terms of the subscription, had not been complied 
with. Thus was faith in the promises of a railroad 
company substituted for a contract which, had the 
town stood upon it, would either have secured the 
construction of the road, as contemplated, or guarded 
its people against a burden which has been imposed 
upon them through the fraudulent conduct of railroad 
officials, and the violation, by its own officers, of the 
trust committed to them. Bythe act of the town’s 
constituted authorities, who, by the statute, had the 
right, under certain circumstances, to execute and de- 
liver the bonds and coupons, the railroad company was 
enabled to put them upon the money market in ad- 
vance of the construction of the road. It is now too 
late for the town to claim exemption, as against bona 


fide purchasers, upon the ground that the railroad 


company disregarded its promise to construct the road, 
or upon the ground that its own officers delivered the 
bonds in violation of special conditions, of which the 
purchasers had no knowledge or notice either from the 
statute or otherwise. The remedy of the city is against 
the railroad company, and its own unfaithful officers, 
who, it is alleged, were in fraudulent combination 
with the company. In error to the Circuit Court for 
the Northern District of Illinois. Town of Brooklyn, 
plaintiff in error, v. AEtna Life Ins. Co. Opinion by 
Harlan, J. 
————_ > —__—_ 


WISCONSIN SUPREME COURT ABSTRACT.* 


MARCH, 1879. 


FALSE REPRESENTATIONS — WHEN NOT A GROUND 
FOR ANNULLING CONTRACT.—In an action to set aside 
a contract with defendant upon the ground that it was 
obtained by his false and fraudulent representations, 
plaintiff cannot recover if defendant believed the rep- 
resentations to be true, and plaintiff had equal oppor- 
tunity with him of ascertaining their falsity, or had 
the means of ascertaining it by the exercise of reason- 
able diligence, and was not prevented from doing so 
by any artifice of the defendant. Mamlock v. Fair- 
banks. Opinion by Orton, J. 


MARRIAGE — PROOF OF, IN ACTION FOR DOWER— 
ILLICIT COHABITATION.— A cohabitation, illicit in its 
origin, is presumed to have continued to be of that 
character, unless a subsequent actual contract of mar- 
riage is proved; and while such proof (in an action to 
establish a right of dower) may be by circumstances, 
these must be such as to exclude the inference or pre- 
sumption that the former relation continued, and sat- 
isfactorily show that it had been changed into actual 
matrimony by mutual consent. In an action for dower, 
where there was evidence from which the jury might 
have found that when the marriage ceremony was 
solemnized between plaintiff and the deceased, plain- 
tiff was the wife of another man, though such disa- 
bility was removed some years before the death of such 
deceased, and that from the time of such ceremony 
until such death, the alleged husband and plaintiff co- 
habited together and publicly acknowledged each other 
as husband and wife, it was error to refuse instructions, 
asked by defendant, to the effect that if the jury found 
that plaintiff. at the time of such ceremony, was the 
wife of another man, and that the alleged husband 
spoke of and introduced her as his wife, and cohabited 
with her as such, because of such ceremony or pre- 
tended marriage, and not because of any actual mar- 
riage contracted after the disability was removed, then 
she was not entitled to dower. Williams v. Williams. 
Opinion by Taylor, J. 

WATER-COURSE—PO LLUTION—REASONABLE USE.—In 
an action by a lower against an upper proprietor on a 





* From O, M. Conover, Esq., State Reporter. 
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small running stream, where the wrong alleged was 
that defendant, by keeping a large number of hogs in- 
closed in a yard on his premises upon such stream, and 
so fouling the stream, had deprived plaintiff of his 
beneficial use of the water on his premises for culinary 
and other domestic purposes, the court charged the 
jury that each proprietor was entitled to the use and 
enjoyment of the stream in its natural flow, subject to 
its reasonable use by other proprietors; that each had 
an equal right to the use of the stream for the ordinary 
purposes of his house and farm, and for the purpose of 
watering his stock, even though such use might in 
some degree lessen the volume of the stream or affect 
the purity of the water; that the lower proprietor had 
no superior right in this regard over the upper; that 
if, in tts natural state, the stream was useful both for 
domestic uses and for watering stock, but the use for 
ordinary stock purposes was more valuable or benefi- 
cial for all the owners along the stream than the use 
for domestic purposes, then the less valuable must 
yield to the more valuable use; but that its reasonable 
use for all purposes should be preferred if possible; 
and that the jury must determine from all the facts, 
taking into account the size, nature and condition of 
the stream, whether defendant made a reasonable and 
proper use of it. Held, on defendant’s appeal, that 
there was no error in the instructions. Hazeltine v. 
Case. Opinion by Cole, J. 
aca ge 


NEW YORK SUPERIOR COURT ABSTRACT. 





GENERAL TERM, APRIL, 1879. 


APPEAL— ORDERS OVERRULING DEMURRERS NOT 
APPEALABLE.—Motion to dismiss appeal from an order 
overruling demurrers by defendants. The words of 
the order are: ‘ It is ordered that the demurrers of the 
defendants, etc., and of the defendant, the Harmony 
Mills, be and the same hereby are overruled,” and, 
“Ttis further ordered and decided, that the plaintiff 
have judgment against the several defendants as above 
specified for costs herein, according to the prayer 
thereof, unless the several defendants above specified, 
within twenty days from the entry of this order and 
notice, pay the costs, etc., and serve their answer. 
Held, that the form of this order is imperfect. As it 
stands the service of an answer would leave a demur- 
rer upon the record undetermined, or an implied de- 
termination in defendant’s favor. A better form per- 
haps would have been “ with leave to the defendants 
within, etc.,’’ on payment of costs to withdraw the 
demurrer and serve an answer. That before the defend- 
ants are entitled to appeal judgment must be entered, 
and this judgment will be final or interlocutory, ac- 
cording to its terms and the contingencies of the 
facts. Appeal dismissed. Garner v. Harmony Mills 
and others. Opinion by Sedgwick, J. Van Vorst, J., 
concurred. 


APPEAL FROM ORDER—WHEN HEARD BY CONSENT. 
—On an appeal from a judgment for plaintiff entered 
upon a verdict, there was no appeal from an order 
denying a motion for a new trial, but the plaintiff's 
counsel consented on the argument that the appeal 
should be heard as if an order had been entered and 
appealed from. Held, that the order denying the 
motion for a new trial could be considered; that upon 
the evidence it appeared that the verdict was too 
large; that the judgment be reversed with costs to ap- 
pellant to abide event unless plaintiffs deduct $67 75-100 
from the verdict, and in case of such deduction the 
judgment be affirmed without costs of the appeal. 
Dart v. Gillies. Opinion by Sedgwick, J. Van Vorst, 
J., concurred. 


RECEIVER'S BOND.—In July, 1874, one C. B. Riker 
was appointed receiver of the partnership effects of 





Davis & Riker in an action then pending in the Court 
of Common Pleas, wherein the said Riker was plain- 
tiff and Davis defendant, and by virtue of the terms 
of the order he exercised his own discretion in dis- 
charging said trust. In January, 1875, on the applica- 
tion of certain creditors of the firm, he was required 
to give his bond with two sureties in the usual form, 
except that in the condition the word “henceforth” 
was interlined, and the form and the amount was duly 
approved. Riker continued to act as such receiver 
until he was removed by an order of the Court of 
Common Pleas in May, 1876, and ordered to pass his 
accounts and the plaintiff in this action was appointed 
receiver in his place. In December, 1877, an order was 
made adjudging that there was a balance in the hands 
of said Riker of the trust funds of $2,100, and directed 
him to pay the same to Thomson, the plaintiff in this 
action. The defendant was surety on Riker’s said 
bond but was in no manner a party to the accounting 
of Riker and knew nothing of it until he was called 
upon to pay the alleged deficiency which had accrued 
before the execution of the bond upon which this suit 
was brought. The parties having rested the court di- 
rected a verdict for the plaintiff for the full amount 
claimed, and ordered that the exceptions taken by de- 
fendant be heard in the first instance at General Term. 
Held, that the direction of the verdict for the full 
amount was right; that the bond covered all the acts 
of the receiver before its execution as well as after. 
Thomson, receiver, v. MacGregor. Opinion by Sedg- 
wick, J. Van Vorst, J., concurred. 

—_ 


CRIMINAL APPEALS TO THE UNITED 
STATES CIRCUIT COURT. 
HE following is the text of the act giving the United 
States Circuit Court appellate jurisdiction in crim- 
inal cases: 

An act to give Circuit Courts appellate jurisdiction 
in certain criminal cases. 

Be it enacted, etc., The Circuit Court for each judi- 
cial district shall have jurisdiction of writs of error in 
all criminal cases tried before the District Court where 
the sentence is imprisonment or fine and imprison- 
ment, or where, if a fine only, the fine shall exceed 
the sum of $300; and in such case a respondent, feeling 
himself aggrieved by a decision of a District Court, 
may except to the opinion of the court, and tender his 
bill of exceptions, which shall be settled and allowed 
according to the truth, and signed by the judge, and 
it shall be a part of the record ot the case. 

Sec. 2. Within one year next after the end of the 
term at which such sentence shall be pronounced, and 
not after, the respondent may petition for a writ of 
error from the judgment of the District Court in the 
cases named in the preceding section. which petition 
shall be presented to the circuit judge or circuit jus- 
tice in term or vacation, who, on consideration of the 
importance and difficulty of the questions presented 
in the record, may allow such writ of error, and may 
order that such writ shall operate as a stay of proceed- 
ings under the sentence; but the allowance of such 
writ shall not so operate without such order. The 
judge or justice allowing such writ of error shall take 
a bond with sufficient sureties that the same shall be 
prosecuted to effect, and that the respondent shall 
abide the judgment of the Circuit Court thereon. And 
if the writ shall be allowed to operate as a stay of pro- 
ceedings under the sentence, bail may in like manner 
be taken for the appearance of the respondent at the 
term ot the Circuit Court to which such writ of error 
shall be returnable, and that he will not depart with- 
out leave of court. 

Sec. 3. Such writ of error so allowed shall be re- 
turnable to the next regular term of the court for the 
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district, and shall be served on the district attorney of 
the United States for such district. The Circuit Court 
may advance all such writs of error on its docket in 
order that speedy justice may be done. And, in case 
of an affirmance of the judgment of the District Court, 
the Circuit Court shall proceed to pronounce final sen- 
tence and to award execution thereon; but, if such 
judgment shall be reversed, the Circuit Court may 
proceed with the trial of said cause de novo, or remand 
the same to the District Court for further proceed- 
ings. 
Approved March 3, 1879. 





+__—__—. 


NEW BOOKS AND NEW EDITIONS. 


Mrnor’s INSTITUTES. 

Institutes of Common and Statute Law. By John B. Minor, 
LL. D., Professor of Common and Statute Law in the 
University of Virginia. VolumeIV. The Practice of the 
Law in Civil Cases, including the Subject of Pleading. In 
Two Parts. Part I, Part Il. Richmond: Printed for the 
Author. Sold by M. McKennie & Son, University of Vir- 
ginia; Randolph & English; and West, Johnston & Co., 
Richmond, Va. 1878. Pp. lxxi, 886; 887-1665, 

F the first and second volumes of this prodigious 
work we have spoken in terms of commendation. 

15 Alb. Law Jour. 277. The third volume has not been 

published. For this the author apologizes, and prom- 

ises it in the course of next autumn or winter. His 
apology is superfluous, for it is hardly probable that 
the profession will master these two huge volumes, 
which are quite independent of their predecessors, 
before the appearance of the laggard, however late 
that may be. We must speak most respectfully of the 
enormous industry and learning which these volumes 
evince, and of the self-denial which such a herculean 
labor necessarily demands. When the work is com- 
plete it ought, in order to fulfill its author’s intention, to 
constitute a great magazine of law, containing every 
thing that every lawyer has ever known or can by any 
possibility, at least within our present contemplation, 

be required to know, a sort of compromise between a 

universal commentary and a universal digest. The 

arrangement is good, and the comprehensiveness as- 
tonishingly great. A lawyer who undertakes so much 
and does it so well as Professor Minor, deserves the 

gratitude of the profession. And yet his task is im- 

possible and hopeless. Our admiration is excited 

by the daring of the man who tries to scale the Mat- 
terhorn, and yet if he falls six feet short of the sum- 
mit he is not much better off for view than the man 
who stands watching him in the valley below. If the 
student or practitioner opens this vast work with the 
expectation of finding all the law, he will be disap- 
pointed, not by any fault in the author, but by the 
utter impracticability of the undertaking. We find 
great helps here, but after all we cannot be sure that 
there is not something undiscovered, and so we must 
hunt through all the text-books and digests, just the 
same. To illustrate our meaning: we open the work 
casually at page 18, which happens to contain a state- 
ment of the law about seals. Here is a learned treat- 
ment of the subject, and of course here is a reference 
to the statute of the author's own State, Virginia, 
making ascroll equivalent to a seal, and an inquiry as 
to what constitutes a scroll, with authorities; but the 

author has not cited the case of Lewis v. Overby, 28 

Grattan, 627, a decision of his own State, holding that 

the written word “‘seal’’ is equivalent toa scroll. To 

be sure, this is a rather recent case, but still two years 

old; and this instance, while it imputes no lack of dil- 

igence to the learned author, serves to show that he 

can only approximate to what he has undertaken. 

The law is too Protean to be fixed. Legislation and 

construction are continually modifying it, and even 





under codification it must still be so to some extent. 
While therefore we regard Professor Minor’s work 
with wonder and admiration, we cannot help asking 
ourselves, would not such powers and opportunity have 
been better bestowed on some smaller special depart- 
ment? There is a homely phrase in vogue out West, 
we believe, about “biting off more than one can 
chew.”’ We feel that our author has set himself 
bravely at a work beyond the capacity of himself or 
any other lawyer. At the same time, like all other 
great endeavors it must have its reward in the appre- 
ciation of the profession, to whom it must ever re- 
main a most valuable guide and assistant in a bound- 
less maze. The work, in paper and typography, is a 
credit to the Richmond printers, but the binding is 
inferior. 


ABBOTT’S DIGEST OF THE LAW OF CORPORATIONS. 

A General Digest of the English and American Cases upon 
the Law of Corporations for the ten years from July, 1868, 
to July, 1878, with Acts of Congress. Being a supple- 
ment to Abbott’s Digest of Corporations. By Benjamin 
Vaughan Abbott. New York: Baker, Voorhis & Co 1879 
lvol. Pp.v, 791. 

This volume supplies a commentary on our remarks 
above in regard to Professor Minor’s Institutes. Here 
is a huge volume of the decisions of the courts on one 
general subject for only ten years. Of course these 
decisions are on many different special subjects in the 
law, but they are all particularly applicable to only one 
branch. Mr. Abbott truthfully remarks in his pre- 
face that ‘‘ no branch of jurisprudence exhibits greater 
change and progress,’”’ during the last ten years, than 
the law of corporations. Certainly none is of more 
vital interest and importance. Great corporations are 
at once the indispensable blessing and the inseparable 
curse of our institutions. To know the law that cre- 
ates, regulates, and destroys them is all-important to 
every lawyer. We have so often spoken of the merits 
of Mr. Abbott’s Digests that it is unnecessary to en- 
large upon them in respect to this volume. It is char- 
acterized by all the intelligence, carefulness, and in- 
dustry which have given him a leading place in the 
ranks of law reporters. No practitioner can safely 
assume to deal with the questions here treated with- 
out recourse to this digest. 


EIGHTH PROFFATT’S AMERICAN DECISIONS. 

The American Decisions, containing all the Cases of general 
value and authority decided in the Courts of the several 
States from the earliest issue of the State Reports to the 
year 1869. Compiled and annotated by John Proffatt, LL. 
B., author of “ A Treatise on Jury Trial,” ete. Vol. VIII. 
San Francisco: A. L. Bancroft & Company, 1879. Pp. 786. 

This volume gathers cases from 1 New Hampshire, 15 
and 16 Massachusetts, 3 Connecticut, 15-17 Johnson, 3 
and 4 Johnson’s Chancery, 2 Southard, 3 and 4 Ser- 
geant & Rawle,6 Mumford. There are fewer elaborate 
notes than usual. We find only four or five, namely: 
on delivery by common carrier; misappropriation of 
partnership property; promise to pay note after ma- 
turity; action on illegal contract; acknowledgment of 
debt barred by statute of limitations. The rapidity 
with which the volumes are being issued may have 
something to do with the apparent falling off in annota- 
tion. This volume contains a number of the famous 
leading cases, and the cases are generally useful. . 


Tur SOUTHERN LAW REVIEW. 


The Southern Law Review for April and May con- 
tains very elaborate and learned articles on Compensa- 
tion as incident to Eminent Domain, and Negligence 
of Municipal Corporations; also an article of excep- 
tional interest on Reports, Reporters and Reporting, , 
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the writer of which has evidently been behind the 
altar, and speaks of the arcana with great freedom and 
some irreverence. The book notices of this excellent 
periodical are invariably good. In proof of this we 
make an extract from a notice of The Reporter, in 
which, after speaking in commendation of that peri- 
odical in its limited sphere, it says: ‘It is wholly 
destitute of that variety of interest presented by 
Tue ALBANY LAW JouRNAL or The Central Law 
Journal. We find here no editorials containing ex- 
pressions of professional opinion; no criticisms by the 
bar upon recent adjudications; no interesting corre- 
spondence; no department of queries and answers; no 
book reviews advising the profession as to the value of 
recent publications; no notes and items of news of 
interest to lawyers,’ etc. This is what we call judi- 
cious criticism. 





COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tuesday, 
April 22, 1879. 


Judgment affirmed, with costs — Hawkins v. Macy. 
— Judgment reversed and new trial granted, costs to 
abide event—Smith v. The Cily of Newburgh.— 
Judgment reversed and new trial granted—Zink v. The 
People.——Order of General Term reversed and that 
of Special Term affirmed, with costs—In re Receiver of 
the late Dodge & Stevenson Manufacturing Co. 


The following were handed down on Friday, April 
25, 1879: 


Judgment affirmed, with costs—Dakin v. The Liver- 
ol and London and Globe Ins. Co. ; Winchell v. The 
nickerbocker Ice Co. ; Stall v. Wilbur; Pelton v. The 
Westchester Fire Ins. Co.; Drake v. The Mayor, ete., of 
New York; Seymour v. Fellows; Whiteman v. Leslie 
— Judgment reversed and new trial granted, costs to 
abide event—Ludington v. Bell.——Order of General 
Term and warrant of Judge Spier for the arrest of the 
relator, dated November 14, 1876, and all subsequent 
roceedings thereunder vacated and set aside— The 
People ex rel. Dusenburg v. Spier, justice, ete. ——Order 
affirmed—The People ex rel. Donovan v. The Board of 
Fire Commissioners of New York.——Order affirmed 
and judgment absolute for plaintiff on stipulation, 
with costs—Ansley, assignee, v. Patterson; Porter v. 
Kingsbury.—Judgment and order of General Term 
affirmed, with costs—Daly v. Byrne. ——Order affirmed, 
with costs—In re petition of Lima to vacate, ete.— 
Judgment affirmed with costs to insurance company, 
and as to defendant, Gleavey, without costs—Graham 
v. The Phenix Ins. Co.; Graham v. The Hope Fire Ins. 
Co.—Order of General and Special Terms, so far as 
they affect the appellant Valentine, reversed, with 
costs, and the appeal of the appellant Rice, dismissed, 
with costs—Ellis v. Rice. ——Remittitur amended and 
motion granted, without costs—The People ex rel, Will- 
sea v. Hadley & ors., State Assessors. 
The following order was handed down the same day: 
It is hereby ordered that this court will this day 
take a recess until Monday, the 19th day of May, 1879, 
at 10 o’clock A. M., at the Old Capitol, in the city of 
Albany, when the call of the present calendar will be 
proceeded with. 
(Signed) E. O. Perrin, Clerk. 
—_»___—_. 
NOTES. 
HE Supreme Court of the United States will ad- 
journ forthe term on Monday next.——The governor 
has appointed, with the consent of the Senate, Miles 
Beach, Esq., as a judge of the Court of Common Pleas of 
New York to fill the vacancy occasioned by the death of 
Judge Robinson. Judge Beach is a son of William A. 


Beach, Esq., one of the leaders of the New York bar. 
—George P. Barnard, formerlya judge of the Su- 
preme Court of New York, died on the 27th ult., aged 





49 years. Senator Harris has introduced a bill in the 
State Senate providing that law schools with a two 
years course may apply to the General Term of the 
Supreme Court for the appointment of one or more 
examiners who shall examine the students about to 
graduate, and whose certificate of fitness shall entitle 
them to admission to practice. 


A correspondent writing from New York under date 
of April 26, says: . 

The trial of the case of Pennie v. The Town of Thomp- 
son came off here yesterday in the United States Cir- 
cuit Court before Judge Wallace, who directed a ver- 
dict for the plaintiff for the full amount demanded. 
The action was brought upon the coupons of the bonds 
of the town, issued in aid of the construction of the 
Monticello and Port Jervis Railroad. An action was 
brought in the State courts upon coupons of the bonds 
and carried to the Court of Appeals, and the bonds held 
void in Horton v. Town of Thompson, 71 N. Y. 513. 
Since the decision of the Court of Appeals, two ac- 
tions have been brought to trial in the United States 
Circuit Court for this District. The first last May be- 
fore Judge Shipman, and the second yesterday, and 
upon the trial of each the decision of the Court of 
Appeals in Horton v. Town of Thompson was cited as 
decisive of the case, on the part of the town, and 
the court has declined to follow it and adheres to its 
own decision in Cooper v. The Town of Thompson, 13 
Blatchf. 434. An appeal was taken from the case de- 
cided before Judge Shipman and it is now on the cal- 
endar of the United States Supreme Court. 


A physician in a very large practice has recently, in 
Phillips v. The London & South-Western Railway Co., 
recovered £7,000 from a railway company in an action 
for negligence. The direction of Mr. Justice Field, 
based on that of Parke, B., in Armsworth v. The South- 
Eastern Railway Co. (11 Jur. 759), that the jury were 
to take a reasonable view of the case, and not to con- 
sider the value of existence as if they were bargaining 
with an annuity office, seems to be perfectly correct, 
though it is well to point out that Lord Justice Brett, 
who quotes the ruling of Baron Parke with approval 
in the later case of Rowley v. The London and North- 
Western Railway Co. (29 L. T. Rep. [N. 8.] 189), was the 
judge who dissented from the majority in that case. 
The majority held that in an action under Lord Camp- 
bell’s act to recover damages for the benefit of a rela- 
tive to whom the deceased had covenanted to pay an 
annuity during their joint lives, the jury might be di- 
rected to estimate the damages to the annuitant by 
calculating what sum could buy him an equally good 
annuity. That case is, however, very different from 
the case of a physician, inasmuch as the annuity was 
a certain payment for life, and not subject to decrease 
from any gradual failure in health in the recipient. 
How much ought to be deducted for such latter cause 
it is very dificult to say, but it seems rather hard 
that a jury should be left to roam at large without any 
more specific direction than to give ** reasonable com- 
pensation.’’ In Dr. Phillips’ case, the plaintiff was 
proved to have been in receipt of an average income 
of £6,500 a year, and to have been permanently dis- 
abled from pursuing his practice. To estimate the 
professional earnings at one year’s purchase only seems 
to be putting them rather low; but we know of no 
instance in which damages in such an action have been 
increased upon an appeal to the court. That they 
should be reduced is, of course, a matter of every 
day experience; the most memorable instance perhaps 
being that of Pym v. Great Northern Railway Co. (82 
L. J. 377, Q. B.), in which the jury gave £13,000, and 
the court reduced the amount to £9,000. A rule for a 
new trial on the ground of insufficient damages has, 
however, been granted.—London Law Times. 
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ALBANY, May 10, 1879. 


CURRENT TOPICS. 

.s Senate failed by one vote on Tuesday to pass 

the supplemental nine chapters of the Code of 
Civil Procedure—the vote standing 21 to 9. The 
following Senators voted in favor of sustaining the 
veto: Harris, Ecclesine, Goodwin, Jacobs, Jones, 
Oakley, J. F. Pierce, Raines, and Turner. The 
Civil Code has not yet been moved, but its fate is 
not doubtful. So that what Senator Edick very 
aptly termed the ‘‘mulishness” of one man leaves 
us no nearer the completion of our procedure and 
the codification of our laws than we were before. 
The Penal Code and the Code of Criminal Proced- 
ure have been very carefully revised under the joint 
supervision of Mr. Field and Mr. Emott, and are 
ready to be reported. We sincerely hope the Leg- 
islature will give the governor another chance to 
brace himself and hold back. Jeremy Bentham 
said that all that was necessary to induce people to 
favor codification was to induce them to think about 
it and to listen to what could be said in its favor. 
We are confident that all that is necessary to induce 
the profession of this State to urge and bring about 
the adoption of the Civil Code is a careful reading 
of it. It is a model, both in arrangement and ex- 
pression, and contains as beautiful, as harmonious, 
and as just a system of law as was ever formulated, 
and—a fact not to be lost sight of—it is, with very 
few exceptions, the law as it exists in this State to- 
day. Mr. Thring, the parliamentary draftsman, in 
a treatise on the drafting of statutes, recommended 
the study of the works of our Code and Practice 
Commissions for forms of expression. 














Writing on the eve of publication last week we 
did not have time to point out the governor's spe- 
cific objections to the Nine Chapters. They can be 
briefly disposed of, for after having had these chap- 
ters three times before him, and after a present ten- 
days’ investigation, he was able to make but two 
specific objections. The first is to the provision as 
to ‘‘discretionary allowances.” These provisions, 
he ‘‘cheerfully admits,” are ‘‘no worse than the 
existing law,” but he ‘‘cannot conscientiously ap- 
prove of any bill which re-enacts for all time so evil 
a practice.” Thus after a great deal of general 
damnation of these chapters because of ‘‘change” 
—as though a codification of separate and distinct 
statutes could be made without change—he plants 
his first objection on a provision which he cheerfully 
admits to be ‘‘no worse than the existing law,” and 
which is in fact the identical existing law. The 
other objection is to the provision allowing the 
bringing, on habeas corpus, of prisoners — except 
those under sentence of death—out of prison to tes- 
tify. This provision is carefully hedged about; the 
granting of the writ rests in the discretion of the 


Vox. 19.— No. 19. 





judge, the district attorney is to have notice, etc., 
etc. ; but the governor sees in it mare’s nests without 
number, and makes heavy drafts on his imagination 
in picturing the evils sure to flow from it. There is 
too a looseness and disingenuousness abon< his state- 
ments that seem out of place coming from so sharp 
a critic and from one who talks so much about his 
“conscience.” It is to be observed that the objec- 
tionable provision expressly excludes prisoners un- 
der sentence of death, that the writ is discretionary, 
and, in any case of felony, cau only be granted by a 
justice of the Supreme Court or of a Superior City 
Court, and yet the governor insists that “if it be 
made a law every County and Supreme Court judge, 
every judge of any local court of record, may order 
any or all prisoners confined in prison, penitentiary 
or jail, under sentence of death,” etc. ; again, “yet 
by the terms of this bill, whenever an apparent case 
is made the court is bound to order such a bringing 
of the felon as a witness. It may take the mur- 
derer from his cell the day before his execution.” 
Bethinking himself a little he is good enough to 
add that the discretion given to the judges ‘‘can- 
not be intelligently exercised amid the many duties 
which devolve upon those officers.” Of course only 
himself should be permitted to exercise discretion, 
Therefore, he insists that ‘ when a felon’s testimony 
is absolutely necessary to prevent a failure of jus- 
tice, the governor has the power, and has uniformly 
exercised it, of granting a pardon with restoration 
to citizenship, which enables the witness to appear 
upon the stand under more favorable circumstances 
than would surround him if he were brought from 
prison into court to be taken thence to prison again.” 
The frivolousness of these objections is apparent 
enough; and the false statements and insinuations 
by which they are attempted to be sustained are tol- 
erably discreditable. 


The objections to the Civil Code are hardly less 
fatuous. He objects to the provision allowing an 
adopted child to inherit from its adoptive parents. 
Policy and humanity are alike in favor of such a 
provision if we are to have a statute of adoption. 
In over one-half the States of the Union are laws of 
adoption having similar provisions, and the statute 
not allowing the child to inherit would be a harsh 
and unjust one. It would often happen that a man, 
after having adopted a child and reared and edu- 
cated it with tastes and habits, only comporting 
with competence in the future, would die intestate 
leaving the child penniless. In such a case the 
adoption would evidently be an injury rather than 
a benefit to the child. The abolition of the incho- 
ate right of dower to which the governor objected, 
would, we believe, meet the approval of a very 
large majority of the profession. There is no 
longer any necessity for such a right. The husband 
no longer acquires the wife’s property on marriage ; 
it is hers absolutely and she can dispose of it, both 
realty and personalty, without the let or hindrance 
of her husband. This inchoate right of dower is 
also a continual menace to purchasers of real estate 
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—always a possible cloud upon their title. Some 
grantor of fifteen or eighteen years ago may have 
conveyed as if single, while he was in fact married, 
and his widow may be enforcing her dower right at 
any time. It is the only incumbrance that the most 
careful search cannot disclose. Besides all this the 
common-law dower is not in ninety-nine cases in a 
hundred as adequate a provision as that proposed 
by the Civil Code would be. By the latter the 
widow, where there are children, receives one-third 
of all the intestate estate after payment of debts. 
If there are no children, the wife takes the whole 
up to $10,000, and if it exceeds $20,000 she takes 
half. If there are no lineal descendants, parents, 
brothers or sisters, the wife takes the whole surplus. 


It is because we are in favor of marriage that 
we are opposed to a recent act of our Legislature, 
by which it is provided that ‘‘no defendant con- 
victed of adultery shall marry again until the death 
of the complainant, unless the court in which the 
judgment of divorce was rendered shall in that re- 
spect modify such judgment, which modification 
shall only be made upon satisfactory proof that the 
complainant has remarried, that five years have 
elapsed since the decree of divorce was rendered, 
and that the conduct of the defendant since the 
dissolution of said marriage has been uniformly 
good.” This is good so far as it goes, theoretically, 
although it seems rather undignified and impracti- 
cable for a court to sit to inquire whether a person 
has not committed adultery in five years. But we do 
not think it politic to denounce celibacy as a pun- 
ishment. Morally, it is an impolitic punishment, for 
if a person is forbidden marriage he will by no 
means be deterred from fornication. Practically, it 
is an absurdity, for it is easy of evasion by a for- 
eign marriage. If one marriage is unfortunate it 
does not follow that another will be, where the sin- 
ning party takes another mate. Especially is this 
true in cases where the woman has gone astray, for 
her sin is much less frequently one of passion than 
of sentiment. While the sexual passion adheres to 
the human race, there will be irregular and disloyal 
gratification of it, and it is much better to keep the 
race married as much as possible, on account of it 
and in spite of it, than to be sure of the sin with- 
out the possible restraining and beneficial influences 
of marriage. There is certainly a just mean be- 
tween ‘‘free divorce” and our own severe law of 
divorce, which creates almost as much misery and 
crime as the lax divorce laws of some other com- 
munities. 


The question of order on Sunday has invaded our 
own capitol. Our ‘‘public processions act” pro- 
hibits music in the streets on Sunday. Our Legisla- 
ture passed an amendment, allowing the Grand 
Army of the Republic to have music in their funeral 
processions on Sunday. Our governor vetoed it. 
Our Legislature should have passed the act over 
the veto, and indeed they came very near it. 
The governor’s {action was sheer nonsense. When 
an executive officer vetoes so much legislation as 





our governor, he must now and then make a 
mistake, just as a woman who talks all the time 
must utter some nonsense. If the governor is not 
careful, he will by mere force of habit yet veto 
the appropriation bill. So far as concerns these 
military bands on Sunday, we wish they would not 
play such lively airs on returning from the grave, 
but they ought not to be much more shocking to the 
good governor than the operatic melodies which 
the organist of his church probably plays at divine 
service. 


In speaking of the death of Judge Barnard, The 
Nation improves the occasion, which it never loses, 
to give a thrust at the lawyers. It attributes his 
long impunity to ‘‘the silence of the bar which 
practiced before him, until the press had broken the 
power of his political confederates,” and continues: 

“Tt is this silence and submission which consti- 
tute the black passage in that strange story. Of the 
hundreds of able, upright, religious lawyers who 
for years witnessed his villany and indecency, and 
blushed over them, not a man had the courage to 
rise in court and denounce him, and appeal to the 
community against him.” 


The answers to this foolish tirade are evident to 
lawyers, although possibly not to others. In the first 
place, it would have done no good to “rise in court,” 
and ‘‘ denounce,” and ‘‘ appeal to the community.” 
The only redress for judicial wrong-doing is im- 
peachment, and that came about in Barnard’s case 
as soon as it was practicable to make it successful, 
and lawyers carried it through. In the second 
place, to ‘‘rise in court” and ‘‘ denounce ” would 
simply have resulted in the punishment of the “ ris- 
ing lawyer,” for contempt, at the pleasure of an en- 
raged judge, In the third place, every candid and 
well-informed lawyer knew and knows that in nine- 
teen cases out of twenty Barnard was an unexcep- 
tionable judge, and for the dispatch of business 
almost unrivalled. It was only in the few ‘‘ring 
cases” that his unscrupulousness and recklessness 
were exhibited. Perhaps if the virtuous Nation 
writer had then been at the bar, he might have done 
some ‘‘rising in court,” but we guess not. It is 
much safer to ‘‘ denounce” judges in the newspa- 
pers than to do it in the presence of the court itself, 
and even the overwhelming indignation and ram- 
pant virtue of the Nation writer would probably 
have succumbed to the necessities of the situation. 


We have hard work to keep the newspapers 
straight in their law. Their rhetoric is hopeless, 
Even The Tribune, which in addition to being gen- 
erally correct in law is generally a model of rhetoric, 
occasionally goes astray in both. The Tribune gives 
a copy of a will lately filed in the New York surro- 
gate’s office, as follows: ‘This is my last will and 
testament. I give to my beloved wife, Barbara 
Labmeister, all my property at my death.” The 
Tribune says “ beloved” and ‘‘ Barbara Labmeister” 
are the only superfluous words in the document. 
Now, rhetorically, ‘‘and testament” are superfluous, 
for they add nothing to the force of ‘*will.” Le- 
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gally, ‘‘at my death” are superfluous, for a will 
cannot take effect until the testator’s death. It is 
evident from the rhetoric that the document was 
not drawn by a lawyer. This is also evident from 
another matter. The Tribune naively says: ‘*There 
is an absence of witnesses, also, which may or may 
not be dubious.” We are not so sure that ‘‘it is 
not likely to be contested.” The absence of wit- 
nesses is a somewhat serious defect. We only wish, 
in order to punish the testator who would not em- 
ploy a lawyer, that there were ‘‘millions” in his 
estate. 





pili anaes 
NOTES OF CASES. 
N Darmody’s estate (Leg. Int., March 7, 1879), it 
was held by the Orphans’ Court of Philadelphia 
that a surviving husband is primarily liable for the 
expenses of a wife’s funeral suitable to the rank and 
fortune of the husband. Although the undertaker 
may in such case recover from the executor of the 
deceased wife, the executor may in turn recover 
from the husband. And this rule is not affected by 
the fact that the wife left a separate estate, nor that 
the wife is given by law the exclusive possession and 
control of her separate estate. In Smyley v. Reese, 
53 Ala. 89; S. C., 25 Am. Rep. 598, it was decided 
that although by the statute of Alabama a married 
woman is entitled to the exclusive use and owner- 
ship of her separate estate free from any claim or 
control of her husband, and the husband is not lia- 
ble for her debts, yet the husband, as at common 
law, is bound to pay the wife’s funeral expenses, 
and cannot claim re-imbursement therefor out of her 
estate, nor for a monument which he erected at her 
grave. This liability rests on the same ground as 
his liability for the wife’s support while living, from 
which the married woman’s statutes have in nowise 
released him; and it is not limited to furnishing the 
means of a burial which shall conform merely to the 
requirements of public decency. In Jenkins v. 
Tucker, 1 UH. Black. 90, the wife having died while 
her husband was abroad, her father directed and 
paid the expenses of her burial. The husband hay- 
ing upon his return refused to pay the father, suit 
was brought. It was held, all the judges concur- 
ring, that under such circumstances ‘‘a third per- 
son who voluntarily pays the expenses of a wife’s 
funeral (suitable to the rank and fortune of the hus- 
band), though without the knowledge of the hus- 
band, may recover from him the money so laid out.” 
In Bertie v. Lord Chesterfield, 9 Mod, 31, the estate 
of the husband in possession of his devisee was 
charged with the payment of the testator’s wife’s 
funeral expenses, In that case it should be observed 
the husband died after the wife’s funeral, for it has 
been held that the husband’s estate is not liable for 
the wife’s funeral expenses, following the principle 
that a wife’s authority to bind the husband is re- 
voked by his death. Lawall v. Kreidler, 3 Rawle, 
300. 


In Wheeler v. State, which we take from advance 
sheets of 34 Ohio St., where, on A.’s trial for a 





crime, he relied on insanity as a defense, and as evi- 
dence tending to prove the defense, offered a record 
from the probate court showing that four years pre- 
vious to the commission of the alleged crime an in- 
quest had been held in that court, and that he had 
been adjudged insane and confined in an asylum. 
It was held that the evidence was admissible, In- 
quisitions of this sort have been admitted in evi- 
dence in numerous cases, some of which were be- 
tween private parties, and others concerned the 
public. 1 Greenl. Ev., § 356; 2 id., § 371; Free- 
man on Judgments, § 606; Banker v. Banker, 63 N. 
Y. 409; McGinnis v. Com., 74 Penn. St. 245; Lan- 
caster Co. Nat. Bank v. Moore, 78 id. 407. In 2 
Phillips’ Ev. *266, it is said: ‘‘ An inquisition of 
lunacy is evidence on the trial of an indictment to 
show that the prisoner was insane when he com- 
mitted the offense.” To the same effect is Shars- 
wood’s Starkie’s Ev. 407*; Shelford on Lunatics, 
74, The only eriminal case cited by Phillips, in 
support of the passage quoted from this work, is 
vex v. Bowler. That was a case tried before Gibbs, 
C. J., and Le Blane, J., at Old Bailey, in June, 1812, 
It is fully stated in 3 Starkie’s Ev., pt. 4, p. 1704*, 
and Shelford on Lunatics, 590. An inquest of lu- 
nacy was offered and admitted; but the defendant 
was convicted and executed, and it is manifest, 
from the reports of the case, that the record was 
admitted as evidence merely tending to prove in- 
sanity. In Leggate v. Clark, 111 Mass. 308, the 
order of a judge of probate committing Leggate to 
an insane hospital, we held not to be admissible in 
an action involving the validity of a deed which he 
had executed as prima facie evidence of insanity, 
on the ground that the order was ‘‘ not designed to 
fix his status.” 


In Missouri Valley Life Ins. Co. v. Sturges, 18 
Kans. 93, it was held that the assignee, with the 
consent of the company, of a policy of life insur- 
ance could not recover on it unless he had an insur- 
able interest in the life of the assured. The courts 
are not agreed on this question. The Supreme 
Court of Indiana have decided in the same manner 
as the Kansas court. Franklin Life Ins. Oo. v. Haz- 
eard, 41 Ind, 116; 8. C., 18 Am. Rep. 318; Frank- 
lin Life Ins. Co. v. Sefton, 53 Ind. 380; and the Su- 
preme Court of Massachusetts in Stevens v. Warren, 
101 Mass. 564, held that the assignment passed no 
interest if made without the consent of the com- 
pany. See, also, Cammack v. Lewes, 15 Wall. 643, 
which was a case of peculiar circumstances. On 
the other hand the Supreme Court of Rhode Island, 
in the recent case of Clark v. Allen, 11 R. I. 489; 
S. C., 23 Am. Rep. 496, held that where the policy 
contained no prohibition of such alienation, an 
assignment, in good faith and not as a devise to 
evade the law, was good, and gave a right of action 
to the assignee. See, also, St. John v. Am. Mut. Life 
Ins. Co., 2 Duer, 419; 8. C., on appeal, 13 N. Y. 
31; Valton v. Nat. Fund Life Assurance Co., 20 id. 
32; Cunningham vy. Smith, 70 Penn. St. 450. To 
the same effect are Connecticut Mut. Life Ins. Co. v. 
Schaefer, 94 U.S. 457; dftna Life Ins. Co. v. France, 
id, 561. 
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RECENT HUMOROUS CASES. 
UR late London exchanges bring us accounts of 
several singular cases, which are none the worse 
for having a grain of the humorous in them. 

Hoyle v. Hitchman, in the Queen’s Bench Division, 
was an appeal from a magistrate’s decision under the 
Sale of Food and Drugs Act, which provides that 
“no person shall sell—to the prejudice of the pur- 
chaser—any article of food or any drug which is 
not of the nature, substance, and quality of the arti- 
cle demanded by such purchaser, under a penalty 
not exceeding £20.” The appellant, who was an 
inspector appointed under section 13 of the same 
act, went to the respondent’s shop and bought half 
a pint of milk, which on being analyzed was found 
to contain seventy-six parts of milk and twenty-four 
of water. On being summoned to pay the penalty, 
the respondent contended that as the inspector had 
purchased the milk as a public officer, and had paid 
for it with money furnished by the district board 
which appointed him, he was not ‘ prejudiced.” 
This decision was reversed on appeal. The Solicit- 
ors’ Journal says: ‘‘The respondent sold as milk 
what was really milk and water, the water having 
been added after it came from the cow.” Now that 
is what we call a “bull.” Would it not have 
been difficult to add the water before it ‘*‘ came from 
the cow?” The magistrate’s decision is said to 
have been founded on a Scotch case. One would 
suppose that the Scotch would have been more care- 
ful to preserve the purity of a staple article of their 
food. The decision of the Queen’s Bench is right, 
and vindicates the ‘‘ pure milk of the word.” 

Is a velocipede a ‘‘ carriage ?”” The Queen’s Bench 
held that it is, in Zaylor v. Goodwin. The appellant 
was summoned to answer, under the statute of 
William IV, “for furiously driving a carriage, called 
a bicycle, on a public road,” to the danger of the 
lives and limbs of the passers. The contention of 
the appellant was that the bicycle, not having been 
introduced into this country until after the enact- 
ment of the statute, was not a ‘‘ carriage” within 
the contemplation of the act. This, it seems to us, 
was the weakest ground that was available, for a 
‘carriage ” is evidently any vehicle that ‘ carries.” 
We should have attributed more force to the word 
‘*driver,” and argued that the act contemplated car- 
riages drawn or propelled by animals driven and 
guided by man. True, we hear of engine-drivers 
now-a-days, but we do not know whether that term 
was in vogue, or whether locomotive engines were 
much in use when the statute was passed. But sup- 
pose one man, on an election wager such as is not 
unknown in this country, wheels another in a wheel- 
barrow furiously down a London street to the dan- 
ger of the citizens; granting that the wheelbarrow 
is a ‘‘carriage,” is the wheeler a “driver?” Not 
that we think there is much in the argument at best, 
for we remember that Milton speaks of ‘‘ Chineses” 
who ‘‘drive their cany wagons light,” by means of 
sails; but we think we could keep our countenances 
better on the verb than on the noun. So it is de- 





creed that the Briton must dismount from his hobby 
in frequented highways. We wish our Legislature 
would pass such a law, for velocipedes are an annoy- 
ance and terror to foot-passengers, and are only to 
be tolerated in the hope that small boys may break 
their necks thereby. 

In Collins v. Vestry of Paddington, in the Queen’s 
Bench Division, we find a case worthy the attention 
of the ‘‘ golden dustman” in “ Our Mutual Friend.” 
The plaintiff contracted with the defendants for the 
purchase of the dust, filth, and refuse—which should 
be collected by their servants from the houses, etc., 
in the parish of Paddington—at sixpence per cart- 
load, for the term of one year. In each house there 
was a receptacle called a dust-bin; the contents of 
the dust-bins were put into baskets, thence into 
carts sent by the vestry, and so were conducted to 
the brickfields of the plaintiff. These dust-bins 
contained, in addition to dust, a number of artieles 
of more or less value, known as “ tots”—such as 
glass, bones, knife-handles, etc.—which were sepa- 
rated from the dust, and were, in the case of a large 
contract, of considerable value. The question was 
whether the plaintiff was entitled to these “tots” 
under his contract with the defendants, and the 
court held that he was not, the vestry not being 
compellable, under the statute, to remove such arti- 
cles, and the contract being co-extensive with the 
statutory liability. This is probably a decision of 
considerable importance, and will enhance the price 
of removing rubbish. 

From our interesting contemporary, The Irish Law 
Times, we learn that a curious case is now in hear- 
ing before the High Court of Madras, involving the 
right to ‘‘the custody of a certain holy relic called 
‘ Assura Shereef,’ otherwise a small case containing 
a hair of the Prophet Mahomed’s beard. The ques- 
tion probably is not the less keenly contested that 
there is a Government pension of some Rs. 100 per 
annum attached to the fortunate guardian of this 
sacred heirloom. There were no less than six claim- 
ants, male and female, for this sanctified and profit- 
able trusteeship, represented by a corresponding 
number of gentlemen of the long robe. The first 
claimant, one of the fair sex, appears by Mr. G. P. 
Johnstone with Mr. Wedderburn; the second, who 
claims under a will, is represented by Mr. Lascelles 
and Mr. Biligiri Iyengar; and the third and fourth 
by the Advocate-General with Mr. Ross Johnson, 
instructed by Mr. Subramaniem Sastri. The fifth 
claimant abandoned his rights, having taken to a 
strictly devotional life, and the sixth defendant, 
through her Vakil, Mr. Nullathumby Moodelliar, at 
the last moment declined further to prosecute her 
claim, thus reducing the number of disputants to 
four.” We dare say there was some argumentative 
hair-splitting over this important question. 

But we cannot consent to allow our own courts to 
be deprived of their meed of praise for their endea- 
vors to alleviate the austerities of the law. In Reed 


v. State, 16 Florida, 564, the defendant was indicted 
under a statute against “altering the mark of an 
animal with the intent to claim the same, or prevent 
identification by the true owner.” 


The ‘‘ animal” 
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was a deceased hog, and the question was, is a de- 
ceased hog an animal? An excellent ‘‘metaphysi- 
cal” argument, which would have excited the ad- 
miration of The Library Table, was urged by the 
prisoner’s counsel. It was said: 


“The first inquiry then is, ‘ What is an animal ?’ 
‘An organized living being, endowed with sensa- 
tion and power of voluntary motion, and also char- 
acterized by taking its food into an internal cavity 
or stomach; by giving carbonic acid to air, and 
taking oxygen in the process of respiration; by in- 
creasing in motive power or action aggressive force 
with progress to maturity.’— Webster. ‘An animal 
after it is dead changes to an inanimate mass—a car- 
cass. The dead body of an animal, a corpse.’— Web- 
ster. ‘Animal Property.—A name given to every 
animated being endowed with power of voluntary 
motion. In law it signifies all animals, except those 
of the human species.’—Bouvier’s Law Dictionary. 
We are all legally compelled to admit that as soon 
as an animal dies, from the moment death takes 
place in such animal, it ceases to be animal; from 
the moment it is rendered motionless by death, it 
ceases to be an animal and becomes a carcass, a 
corpse.” 


Now after this, it was hardly fair in the court to 
ignore the question, by holding that it was techni- 
cally not in the case, and to leave it an unsolved prob- 
lem whether a dead hog is an animal; but so they 
did. The nearest case to this that we ever heard of 
is Edwards’ Case, Russell & Ryan, 497, in which 
Judge Holroyd said that he thought that an indict- 
ment for stealing a dead animal should state that it 
was dead, for upon a general statement that a party 
stole an animal, it is to be intended that he stole it 
alive. 

Our down-east courts are never funny by inten- 
tion, but sometimes they are without knowing it. 
In Perkins v. Inhab. of Fayette, 68 Me. 152, a person, 
driving on a highway, was compelled by a ditch 
which had been dug across the road by an adjacent 
land-owner, to turn into the fields, and in returning 
he was wrecked by a rock at the side of the road, 
outside the beaten track. He sued the town for the 
injury. The court held that the authorities were 
bound only to keep the travelled part of the road 
in repair, and therefore the action could not be 
maintained. They said the traveller was bound to 
‘fill up the ditch,” or run his risks of leaving the 
road. So we suppose the highway traveller in 
Maine, to be safe, must carry a brace of stalwart 
laborers, with spades and clay-pipes, in the back of 
his wagon. One would naturally think, that while 
if the traveller unnecessarily left the track and sus- 
tained injury outside of it, the town authorities 
would not be liable, yet if his deviation was com- 
pelled by their neglect to keep the track in repair, 
they should be responsible for the consequences of 
such deviation, unless the traveller carelessly con- 
tributed. 

A man has lately been sent to prison in New York 
for operating a rat-baiting establishment. In sin- 


gular contrast to this is the case of State v. Bogardus, 
4 Mo. App. 215, which was an information for 
violating the act against cruelty to animals by throw- 





ing into the air live pigeons to be shot at for sport. 
The defendant, we suppose, was the gallant marks- 
man, Captain Bogardus. It was held that the prac- 
tice of killing pigeons is not within the act. The 
Southern Law Review says: 

“Opinions are given by Hayden, J., and Lewis, 
P. J., the former defending the practice itself, as, 
like fox-hunting, etc., encouraging manly sports, as 
tending to fit the citizens for such duties to the 
State as require bodily agility and courage, and 
hence could not have been within the legislative in- 
tention in condemning cruelty to animals. Judge 
Lewis agrees as to the legislative intention, but bases 
his view upon our defective civilization, rather than 
upon any real benefit arising from such sports. The 
public will feel obliged to his humane instincts for 
a condemnation of the practice upon moral grounds, 
and will all the more wonder that he agreed with 
his colleagues in the result.” “The statute was 
drawn in the interest of mercy and an advanced 
civilization, was designed to cover just such cruel- 
ties as that with which the defendant was charged, 
and should have been enforced.” 

It is quite evident that marksmanship could be 
just as effectually acquired by firing at glass balls, as 
indeed is now generally done. It was Commodus, 
if we remember rightly, who condemned two per- 
sons to death in the arena, for having depreciated 
his skill in archery; and having exposed them for a 
time to wild beasts which had been previously and 
purposely stupefied, and therefore refrained from 
tearing them, at length slew the beasts with bow and 
arrow, and then shot at the captives themselves, not 
to kill, but to cut asunder their bonds, which he 
effected amid the applause of the benches, and then 
contemptuously dismissed them half dead with fear. 
No doubt the emperor’s display was calculated to 
develop ‘‘ bodily agility and courage,” but was it 
not cruelty to the human animals, at least ? 

We have reserved the most amusing case for the 
last. In The State v. Lewis, 19 Kans. 260, the stat- 
ute provides for the punishment of any prisoner es- 
caping ‘‘ before conviction.” The defendant, while 
imprisoned and awaiting trial, escaped, but being 
re-taken, was tried and acquitted. He was then 
tried for the escape, and convicted. This was not 
funny to Mr. Lewis, of course, but logically it is 
the funniest case we ever heard of. One would nat- 
urally suppose that an innocent person is not to 
blame for escaping. The court say he escaped “ be- 
fore conviction.” That cannot be denied, but the 
statute clearly used that phrase with reference solely 
to persons who should be convicted. The opinion 
is singularly unimpressive and inconclusive, We 
think the prisoner’s counsel hit the nail on the head. 
in saying, ‘‘ the trial court in construing this sec- 
tion resolved itself into a legislature, and amended 
this section by inserting the words ‘or acquittal,’ 
after the words, ‘before conviction.’” If the lan- 
guage had been “before trial” the learned court 
would have been right. Never have we heard of so 
absurd a result, except that in a recent New York 
case, where it was held, when a living person had 
been adjudged to be dead by a surrogate, and ad- 
ministration had been granted, that payment to the 
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administrator of a debt due him was a bar to an 
action therefor by the living creditor. When sum- 
mer comes, and news grows dull, we are going to 
publish a rhymed account of the Lewis case, written 
by Eugene F. Ware, Esq., of Fort Scott. 


—_——_—__.—___—- 


VALIDITY IN NEW YORK OF DIVORCE 
GRANTED IN A SISTER STATE. 


E recent decision in the Court of Appeals of two 

cases, Hunt v. Hunt, 72 N. Y. 217, and People vy. 
Baker, not yet reported, may serve to re-awaken some 
interest in the position that our courts hold in re- 
gard to divorces obtained in another State, when 
their validity comes in question here. 

In the early case of Jackson v. Jackson, 1 Johns. 524, 
the court refused to enforce a decree for alimony 
which had been allowed to plaintiff in a divorce 
granted in Vermont. The defendant's wife had left 
him in New York, proceeded to Vermont and obtained 
an absolute divorce on the ground of ill-treatment. 
The defendant was never in Vermont, and plaintiff 
was only there for a short time for the purpose of 
prosecuting her suit. The defendant, however, ap- 
peared by counsel and defended. The court took 
perhaps somewhat stronger grounds than was neces- 
sary. They not only refused to allow alimony, but 
held that neither of the parties was domiciled in 
Vermont, as the domicile of the husband was that of 
the wife while the marriage continued, and therefore 
that the divorce was void for want of jurisdiction. 

We shall see that the rulings in Jackson v. Jackson, 
except as regards the recovery of alimony, have been 
greatly modified by the later cases, but Borden v. 
Fitch, 15 Johns. 121, is still cited as a leading case, 
at least among the earlier ones. The rule was there 
laid down after careful consideration, that a judgment 
rendered by a court of another State which has juris- 
diction neither of the subject of the action, nor of the 
person of the defendant, is void and will not be en- 
forced in the courts of this State. It was also stated 
in the same case that a judgment obtained in another 
State by fraud would be void here, though the court 
were of opinion that the allegation of fraud was not 
necessary to vitiate the judgment in question. 

It would seem on examination of the cases that the 
doctrine in Borden v. Fitch has been strictly adhered 
to ever since, however conflicting some of the adjudica- 
tions'may at first sight appear. The difficulty in recon- 
ciling them is because the court in Borden v. Fitch was 
not at the pains to precisely define what was meant by 
jurisdiction of the subject of the action or of the per- 
son of the defendant, and these definitions have to be 
gleaned from the later cases. It remained for many 
years doubtful what was necessary to constitute juris- 
diction of the subject-matter of the action. In Holmes 
v. Holmes, 4 Lans. 388, the court plainly intimates that 
by subject-matter of the action it understands the 
facts or res geste on which the action is founded, as it 
employs the following language: ‘* How can the courts 
of Iowa be said to have jurisdiction of the subject- 
matter of the suit for divorce, the act or acts which 
constitute the cause of action having been committed 
in this State, when neither of the parties were domi- 
ciled in that State?” It is not until the case of Kin- 
nier v. Kinnier, 45 N. Y.535, that we have a clear defi- 
nition of the term “ jurisdiction,’’ of the subject- 
matter. This was a very carefully considered case, 
decided so late as 1871. The action was brought to 
anuul a marriage. The defendant had been previously 
married in Massachusetts. Her former husband went 
to Illinois to procure a divorce. Defendant also went 
to Illinois, appeared in the action, and put in an an- 
swer, but the parties subsequently, by collusion, pro- 





cured, to be entered and docketed, a formal decree of 
diverce by which the parties were declared absolutely 
divorced. Chief Judge Church delivered the opinion 
of the court. He says: “The court had jurisdiction 
of the subject-matter of the action; that is, it had 
jurisdiction to decree divorces according to the laws of 
that State ; and every State has the right to determine 
for itself the grounds upon which it will dissolve the 
marriage relation of those within its jurisdiction. The 
court also had jurisdiction of the parties by the 
voluntary appearance of the defendant.”’ It was also 
held that if there was any fraud connected with the 
recovery of the judgment, it was not such as would 
invalidate it, as both parties were equally guilty of 
such fraud. This definition of jurisdiction of the 
subject-matter has since been adhered to as we shall 
see in Hunt v. Hunt. 

By jurisdiction of the parties, the earlier cases, as 
Jackson vy. Jackson, supra, seem to intend that the 
parties must be domiciled and actually abiding within 
the territory of the State in which the suit is brought, 
in order to give its courts jurisdiction of them. From 
this early position, however, it would seem that our 
courts have somewhat departed, and in the case of 
Vischer v. Vischer, 12 Barb. 640, we have quite a clear 
exposition of what is meant by jurisdiction of the 
person. In that case the parties were domiciled and 
married in this State, and afterward the wife ob- 
tained a divorce a mensa et thoro. Subsequently the 
husband went to Michigan and obtained a divorce 
a vineulo, on a charge of willful desertion, the wife 
not having appeared, nor having notice except by pub- 
lication in a newspaper of that State. It was held that 
the divorce was a nullity. The court however clearly 
intimates that it is of the opinion that a divorce 
granted by the courts of one of our sister States, after 
appearance, or if the parties are domiciled there, 
after personal service, there being no fraud or collu- 
sion, would be conclusive here, and adds: ‘** It may be 
doubted in case of an appearance and litigation on the 
merits, whether proof of the domicile of the parties 
or the lex loci contractus, or the locus delicti, would 
affect the decree.’’ We shall see more particularly 
the bearing of these remarks as exemplified in Hunt 
v. Hunt. It was also stated in Vischer v. Vischer, that 
if the husband and wife are living separate by the de- 
cree of a competent court, a change of the domicile of 
the husband does not change that of the wife, and it is 
now regarded as well settled that the wife can acquire 
a separate domicile whenever it is necessary or proper 
that she should do so. Cheever v.Wilson, 9 Wall. 108; 
2 Bishop on Marriage and Divorce, 475. 

In the case of Kinnier v. Kinnier, supra, the rule 
seems to have been established that where a court of 
a sister State of competent jurisdiction, having the 
parties actually before it, and where there is no fraud 
to impeach it, pronounces a decree, it will be sustained 
in this State, and that the question of whether the 
parties were residents of that State is to be determined 
by that court, and their determination thereon cannot 
be questioned collaterally in our own, 

I have now lightly touched upon the several princi- 
pal cases in our courts, in order that we may the more 
distinctly see the rationale of Hunt v. Hunt, and The 
People v. Baker. The former suit was brought fora 
divorce a vinculo matrimonii on an allegation of adul- 
tery committed by defendant. The case hinged upon 
the validity of a former divorce obtained by defend- 
ant against plaintiff in Louisiana. It appeared by the 
evidence that, before the divorce was obtained, both 
parties were domiciled in Louisiana, but that the de- 
fendant had left the State before the action was be- 
gun. She had actual notice of all proceedings, and 
acted under the advice of able counsel, but no process 
was served upon her. The court, however, appointed 
for hera curator ad‘hoc. This, it appeared from the evi- 
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dence, was by the laws of that State, a valid substitute 
for a personal service of protest in the case of a domi- 
ciled defendant in a suit for divorce, who is absent 
from the State when the suit is commenced. 

Folger J., delivered the opinion of the court. It is 
of considerable length and quite full in its review of 
the law and of the many adjudications in this State 
and elsewhere. After discussing several questions as 
to the regularity of the proceedings in Louisiana, and 
whether fraud could properly be alleged or not, the 
court goes on to consider whether the Louisiana court 
had jurisdiction of the person of the defendant in the 
suit before it. Upon this, the court says, ‘‘ There are 
numerous authorities, * * * to the effect that a 
judgment of another State got against a resident of 
this State, and who has never been a citizen of that, 
without personal service of process or voluntary ap- 
pearance, is nota valid judgment, and may be inquired 
into in our courts, and on such facts appearing may be 
disregarded as having been rendered without jurisdic- 
tion. Kerr v. Kerr, 41 N. Y. 272; Hoffman v. Hoff- 
man, 46 id. 30, and others. 

“We have not seen a decision which so holds, where 
the defendant was a citizen of the other State, and 
the court proceeded upon a substituted service in ac- 
cordance with the laws of that State. Borden v. Fitch, 
15 Johns. 121, which is perhaps the leading case in this 
State, rests upon the fact that the defendant, in the 
judgment there impugned, had never been domiciled in 
the State in which the judgment was rendered,” * * 
“T think that the result of the decisions of this State 
at this time is this: that when courts of another State 
have jurisdiction of the subject-matter and of the 
person, they are to be credited collaterally ; that juris- 
diction of the subject-matter is to be tested by the 
powers conferred by the Constitution and laws of 
the other State (Kinnier v. Kinnier, supra), and that 
as to jurisdiction of the person, they go no farther 
against it, than that if the defendant is a domiciled 
citizen of this State, jurisdiction of him by the courts 
of another State is not acquired save by personal ser- 
vice of process or his voluntary appearance. When 
the word “resident ”’ is used in them it must be taken 
as synonymous with domiciled person as in Vischer v. 
Vischer, 12 Barb. 640.” 

“We know of no case in this State that has held that 
in a suit for divorce, jurisdiction of the person of a 
domiciled citizen of a State may not be acquired by 
the courts of that State by a substituted service of 
process, though at the time he be in fact abiding in 
another State.”’ 

The Louisiana divorce was held to be valid, anda 
defense in New York to the suit brought against the 
former husband. 

Yet more interesting is the case of The People v. Ba- 
ker, in which the Court of Appeals has just rendered a 
decision. In one respect this case is unique. In every 
other case, where the defendant was a domiciled resi- 
dent of this State, there appears to have been some 
fraud practiced by the plaintiff, or at least an attempt 
to evade the laws of New York, but in this instance 
there was no question but that the plaintiff in the di- 
vorce suit acted in perfect good faith. 

The facts were briefly as follows: The defendant, 
Frank M. Baker, was convicted of bigamy at the 
Cayuga county Court of Sessions in February, 1877. 
It appeared that, in 1871, Baker was married in Ohio to 
one Sally West, with whom he lived for a few years, 
presumably in New York, as the case seems to have 
been tried at the Sessions on the assumption that he 
was domiciled here, though the General Term subse- 
quently held that his place of domicile was not estab- 
lished. His wife returned to Ohio at some time pre- 
vious to March 30, 1874, and on that day, as it appeared 
by the record, filed a petition in the Court of Common 
Pleas of the county of Seneca in the State of Ohio, for 





a divorce from her husband on account of gross neg- 
lect of duty. Such divorce was granted, and it was 
undisputed, that it was regularly obtained in accord- 
ance with the laws of Ohio. Baker was not in the 
State of Ohio at the time, and no notice was served 
on him except by publication, which was duly made 
according to the Ohio statutes. Shortly after the de- 
cree was obtained Baker had actual notice of the pro- 
ceedings, as appeared from a letter produced in evi- 
dence by him, from his former wife to his mother, 
dated July 7, 1874, in which she states that she had 
obtained a divorce two weeks before that time. No- 
vember 14, 1874, Baker married again in New York. 
Defendant offered to prove that in July, 1874, the said 
Sally married a man by the name of Murray in the 
State of Ohio, and thereafter lived with him as her 
lawful husband; but this was excluded by the court. 

It was undisputed that the plaintiff in the divorce 
suit was at the time of her marriage a resident of 
Ohio, that she had always lived there except during 
the brief period when she resided in this State, that 
she returned there for the purpose of remaining with 
her relatives until the birth of her child; that she re- 
mained there for more than two years waiting for her 
husband; that he did not during this time return or 
send her any word or message, and she did not know 
his whereabouts, nor did he contribute any thing for 
her support. 

The General Term (22 Hun, 256) reversed the decis- 
ion of the Court of Sessions, and ordered a new trial, 
principally upon the ground, following Hunt v. Hunt, 
that it was not clear from the evidence, whether or 
not Baker was domiciled in Ohio, and by ruling that 
the Ohio divorce was wholly void, the trial judge had 
excluded all evidence as to the citizenship or domicile 
of the plaintiff in error. From this order the people 
appealed. 

In the opinion of the court, delivered by Folger, J., 
the ‘determination is expressed to stand fast by the 
earlier decisions. The decision rests upon the assump- 
tion that the defendant was a domiciled citizen of the 
State of New York, and as such citizen, no decree of 
any court of a sister State without notice or voluntary 
appearance can affect his status in New York. The 
Ohio court may fix the matrimonial status of its own 
citizens even in relation to non-resident parties, who 
have not appeared or been served with process, within 
their own limits, but that judgment cannot ‘‘ push its 
effect over the borders of another State to the subver- 
sion of its laws and the defeat of its policy, nor seek 
across its bounds the person of one of its citizens 
and fix upon him a status, against nis will and with- 
out his consent, and in hostility to the laws of the 
sovereignty of his allegiance.”’ 

Referring to Hunt v. Hunt, the court says, ‘‘ That 
case was close. It went upon the ground, built up 
with elaboration, that both parties to the judgment 
were domiciled in Louisiana when the judicial pro- 
ceedings were there begun and continued and the 
judgment was rendered, and were subject to its {laws, 
including those for the substituted service of process. 
We meant to keep the reach of our judgment within 
the bounds fixed by the facts in that case.” 

In regard to the proposition, sometimes urged, that 
a suit for a diyorce is a proceeding in rem, and hence 
that a valid decree may be pronounced without juris- 
diction of the person of the defendant, the court ex- 
presses itself as follows: “It is said that a judicial 
proceeding to touch the matrimonial relation of a cit- 
izen of a State, whether the other party to that rela- 
tion is or is not also a citizen, isa proceeding in rem, 
or as it was more gingerly put, quasi in rem. 
But it was never heard, that the courts in one State 
can affect in another State the rem there, not subjected 
to their process, and over the owner of which no juris- 
diction has been got. Howif the matrimonial rela- 
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tion of the one party is the res in one State, is not 
the matrimonial relation of the other party a res in 
another State?’’ The comparison is drawn between 
such a case, and that of trust lands partly situated in 
one State, when the trustees are citizens of another. 
While the courts of the former State have undoubted 
jurisdiction of the trust lands within their own 
boundaries, and are competent to pronounce upon the 
status of the trustees in relation to such lands, no one 
can pretend to say that they can push their powers 
into the latter State and affect in any way the status 
of the trustees there domiciled, or the lands there sit- 
uated. 

While lamenting the many controversies which have 
of late arisen between the courts of different States in 
regard to divorce cases, the court are of opinion that 
if these conflicts can be remedied by legislation, which 
seems to them dubious, the more strictly they adhere 
to the law as they find it, the sooner will that remedy 
be sought and applied. 

The position of the Court of Appeals, as set forth in 
the preceding passages, is not so antagonistic to the 
doctrines expressed by Mr. Bishop in his work upon 
Marriage and Divorce, as might at first sight ap- 
pear; In section 156, Vol. II, he says: ‘“‘ The granting 
of a divorce by the one State, under these circum- 
stances, does not interfere with the rights either of 
the other State or of its apparently divorced subject. 
Probably the decree is not directly binding upon the 
person of such subject, unless he appears and answers 
to the suit, or at least has notice of it served upon 
him within the jurisdiction of the court rendering it.” 
* * * “The government of his domicile cannot 
complain; its laws and domestic policy are not inter- 
fered with; it may still prohibit him if it chooses, 
from contracting a real marriage, the one dissolved 
having been nothing in fact but asort of impediment 
to matrimony.” R. STONE. 

—_—-_ > —__— 


LIABILITY OF DRAWER OF STOLEN INCHO- 
ATE BILL OF EXCHANGE. 


ENGLISH COURT OF APPEAL. 


BAXENDALE Vv. BENNETT. 


A, to whom B owed 50l. ,drew the form of a bill of exchange 
for that sum, but without signing his name as drawer, 
and sent it to B foracceptance. B accepted the bill and 
returned it to A. Subsequently A, not desiring to use 
the bill, returned it to B, the drawer’s name being still 
blank. B placed the bill in an unlocked drawer in his 
business chambers, from which place it was stolen. 
Subsequently B was sued on his acceptance by a bona 
Jide holder of the bill for value, when it was discovered 
that the name of athird person had been inserted as 
drawer of the bill, without A’s authority. 


Held, that B was not liable to be sued as the acceptor of the 


bill, per Bramwell, L. J.,. on the ground that B's negli- 
gence was not the proximate or effective cause of the 
fraud, whereby the bona fide holder of the bill had been 
deceived, and, per Baggallay and Brett, L.JJ., on the 
grounds that, after the return of the bill to B, he had 
never delivered it to any one as an acceptance, and that 
he had not been negligent, not having acted otherwise 
than in a way in which an ordinarily careful man would 
act. 

Young v. Grote (4 Bing. 253) questioned ; Ingham vy. Prim- 
rose (7 C. B. N. 8. 82; 28 L. J. 294, C. P.) overruled. 


PPEAL by the defendant from a judgment of Lopes, 
J., who tried the case without a jury, in favor of 
the plaintiff in an action by a bona fide holder for 
value of a bill of exchange against the acceptor. It 
appeared that the defendant, who had money transac- 
tions with one Holmes, received in 1872 from him a 
stamped draft in his handwriting, without any draw- 
er’s name. The defendant then, at the request of 
Holmes, accepted this draft as an accommodation bill. 





Holmes, however, returned this paper to the defend- 
ant without filling in the drawer’s name, and the de- 
fendant then put it away in an unlocked desk in hig 
chambers. It was afterward taken away by some un- 
known person, and came by indorsement to the plain- 
tiff as a bona fide holder for value, the name of one 
Cartwright having been inserted as the drawer. The 
defendant had never authorized any one to take the 
draft or to fill in the drawer’s name. 

On these facts Lopes, J., found that the bill was 
stolen, and was a forgery; but he was of opinion that 
defendant had, by his negligence, led to the bill being 
put into circulation, and that the plaintiff being an in- 
dorsee for value was entitled to recover, and he gave 
judgment for the plaintiff. 

A rule nisi was obtained by the defendant for a new 
trial, on the ground that the findings of the learned 
judge were against the weight of evidence, and this 
rule was argued at the same time with a motion for 
judgment made by the defendant. 

Bittleston (with him Rolland), for defendant. This 
bill when stolen was not a complete instrument and 
the defendant never gave any authority to any 
one to make it a bill, so that there never was an accept- 
ance, for there was no drawer’s name. Sloessiger v. 
South Eastern Railway Compuny, 3 BE. & B. 553; 
Young v. Grote, 4 Bing. 253; and Ingham v. Primrose, 
7 C. B. '(N.S.) 82, can be distinguished, as in those 
cases the documents were complete. The defendant 
has not been negligent. On the question, the remarks 
of Blackburn, J., in Swanv. North British Australian 
Company, 2 H. & C. 181, are in point. Bramwell, 
L. J., referred to Bank of Ireland v. Trustees of Evans’ 
Charities, 5 H. of L. Cas. 389. 

He was stopped by the court. 


Jeune, for plaintiff. The plaintiff is a holder for 
value; he has been placed in a false position by the 
negligence of the defendant, and he is, therefore, en- 
titled to recover. In Ingham v. Primrose (ubi sup.), 
the defendant intended to cancel the bill, but he was 
held liable, because as in Young v. Grote (ubi sup.), 
he had led the plaintiff into a false position by his neg- 
ligence. A bill need not be drawn by the person to 
whom the acceptor hands it. Shultev. Astley, 2 Bing. 
N. C. 544. In Montague v. Perkins, 22 L. J. C. P., 
187, an acceptor was held liable on a blank acceptance, 
even though filled upafterareasonabletime. Bramwell, 
L. J., referred to Hogarth v. Latham, 3 Q.B. Div. 643. 


Bittleston, m reply, referred to Awde vy. Dixon, 6 
Exch. 869. 

BRAMWELL, L. J. I am of opinion that this judg- 
ment cannot be supported. The defendant is sued on 
a billalleged to have been drawn by W. Cartwright, on 
and accepted by him. In very truth, he never accept- 
ed such a bill; and if he is to be liable, it can ouly be 
on the ground that he is estopped to deny that he did 
so accept such a bill. Estoppels are odious, and the 
doctrine should never be applied without a necessity 
for it. It never can be applied except in cases where 
the person against whom it is used has so conducted 
himself, either in what he has said or done, or failed 
to say or do, that he would, unless estopped, be saying 
something contrary to his former conduct in what he 
had said or done or failed to say ordo. Is that the 
case here? Let us examine the facts. The defendant 
drew a bill (or what would be a bill had it had a draw- 
er’s name), without a drawer’s name, addressed to 
himself, and then wrote what was in terms an accept- 
ance, across it. In this condition it, net being a bill, 
was stolen from him, filled up with a drawer’s name 
and transferred to the plaintiff, a bona fide holder for 
value. It may be that no crime was committed in the 
filling in of the drawer’s name, for the thief may have 
taken it to a person, telling him it was given by the de- 
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fendant to the thief, with authority to get it filled in 
with a drawer’s name by any person he, the thief, 
pleased. This may have been believed, and the draw- 
er’s name, bona fide, put by such person. I do not say 
such person could have recovered on the bill. Iam 
of opinion he could not; but what I wish to point out 
is, that the bill might be made a complete instrument 
without the commission of any crime in the comple- 
tion. But a crime was committed in this case by the 
stealing of the document, and without that crime the 
pill could not have been complete, and no one could 
have been defrauded. Why is not the defendant at 
liberty to show this? Why is he estopped? What 
has he said or done contrary to the truth, or which 
should cause any one to believe the truth to be other 
thanit is? Isit not a rule that every one has a right to 
suppose that a crime will not be committed, and to act 
ou that belief? Where is the limit if the defendant is 
estopped here? Suppose he had signed a blank cheque 
with no payee or date or amount, and it was stolen, 
would he be liable or accountable, not merely to his 
banker, the drawee, but to a holder? If so, suppose 
there was no stamp law, and a man simply wrote his 
name, and the paper was stolen from him, and some- 
body put a form of a cheque or bill to the signature, 
would the signer be liable? I cannot think so. But 
what about the authorities? It must be admitted the 
cases of Young v. Grote, 4 Bing. 253, and Ingham v. 
Primrose, 7 C. B. (N. 8.) 82; L. J. (C. P.) 294, go a long 
way to justify this judgment; but in all those cases 
and in all the others where the alleged maker or ac- 
ceptor has been held liable, he has voluntarily parted 
with the instrument, it haz not been got from him by 
the commission of a crime. This, undoubtedly, is a 
distinction, and a real distinction. The defendant 
here has not voluntarily put into any one’s hands the 
means or part of the means for committing a crime. 
But it is said that he had done so through negligence. 
1 confess, I think he has been negligent, that is to say, 
I think if he had had this paper from a third person as 
a bailee bound to keep it with ordinary care, he would 
not have doneso. But then this negligence is not the 
proximate or effective cause of the fraud. A crime 
was necessary for its completion. Then The Bank of 
Ireland v. Evans’ Trustees, 5 H. of L. Cas. 389, shows 
under such circnmstances there is no estoppel. It is 
true that was not the caseof the negotiable instru- 
ment, but those who complained of the negligence 
were the parties immediately affected by the forged 
instrument. 


Brett, L. J. In this case I agree with the conc.usion 
at which my brother Bramwell has arrived, but not 
with his reasons. The defendant signed a blank ac- 
ceptance and gave it toa person who wanted money, 
that he might get it discounted; that person sent the 
blank acceptance back to the defendant, who put it 
into a drawer in his room; the room was not a place 
of general resort, and the drawer into which the 
acceptance was put was left unlocked; somebody, not 
a servant of the defendant, stole it, and it was filled 
up by a different person from him to whom the accept- 
ance was originally given and who had returned it. 
On these facts Lopes, J., held that the defendant had 
been guilty of negligence, and was therefore liable on 
the bill to the plaintiff. Bramwell, L. J., says that the 
defendant is not liable, because, if he be guilty of neg- 
ligence, the negligence is not the proximate or effective 
cause of the fraud. It seems to me that the defend- 
ant never authorized the bill to be filled in with a 
drawer’s name, and he cannot be sued on it. I do not 
think it right to say that the defendant was negligent. 
The law as to the liability of a person who accepts a 
bill in blank is that he gives an apparent authority to 
the person to whom he issues it to fill it up to the 
amount that the stamp will cover; he does not strictly 





authorize, but enables him to fill it up to a greater 
amount than was intended. Where a man has signed 
a-blank acceptance, and has issued it, and has author- 
ized the holder to fill it up, he is liable on the bill, 
whatever the amount may be, though he has given 
secret instructions to the holder as to the amount for 
which he shall fill it up; he has enabled his agent to 
deceive an innocent party and he is liable. Some- 
times it is said that the acceptor of such a bill is lia- 
ble, because bills of exchange are negotiable instru- 
ments, current in like manner as if they were gold or 
bank notes; but whether the acceptor of a blank bill 
is liable on it depends upon his having issued the ac- 
ceptance, intending it to be used. No case has been 
decided where the acceptor has been held liable if the 
instrument has not been delivered by the acceptor to 
another person. In this case it is true that the de- 
fendant, after writing his name across the stamped 
paper, sent it to another person to be used. When he 
sent it to the person, if he had filled it in to any 
amount that the stamp would cover, the defendant 
would be liable because he sent it with the intention 
that it should be acted upon; but it was sent back to 
the defendant, and he was then in the same condition 
as if he had never issued the acceptance. The case is 
this: The defendant accepts the bill and puts it into 
his drawer; it is as if he had never issued it with the 
intention that it should be filled up; it is as if after 
having accepted the bill he left it in his room for a 
moment, and a thief came in and stole it. He has 
never intended that the bill should be filled up by any 
body, and no person was his agent to fillitup. Then 
it has been said that the defendant is liable because he 
has been negligent; but was the defendant negligent? 
As observed by Blackburn, J., in Swan v. North British 
Australasian Company (2 H. & C. 175; 32 L. J. 273, 
Ex.), there must be the neglect of some duty owing to 
some person. Here how can the defendant be negligent 
who owes no duty toany body? Against whom was the 
defendant negligent, and to whom did he owe a duty? 
He put a bill into adrawer in his own room; to say 
that was a want of due care is impossible. It was not 
negligence for two reasons, first, he did not owe 
any duty to any one; and secondly, he did not act 
otherwise than ina way which an ordinary careful 
man would act. As to the authorities that have been 
cited, in Schultz v. Astley,4 Bing. N. C. 544, the blank 
acceptance had been filled up by a stranger, and a 
fraud had been committed; nevertheless the acceptor 
was held to be liable. There, however, the acceptance 
had been issued, and it was intended that it should be 
filled up by some one; but Crompton, J., in Stoessiger 
v. South Eastern Railway Company, 3 EB. & B. 556, said 
that case had gone to the utmost extent of the law. I 
do not think that the doctrine there laid dawn ought 
to be extended. In Ingham v. Primrose, 7 C. B. (N. 
S.) 82; 28L. J. 294(C. P.), the acceptor of a bill of ex- 
change, with the intention of cancelling it, tore it into 
two pieces and threw them into the street. They were 
picked up by the indorser, joined together, and the 
bill was put into circulation. The aceeptor was held 
liable, because, said the court, although he did intend 
to cancel it, yet he did not cancel it. It seems to me 
to be difficult to support that case, and the correct 
mode of dealing with it is to say we do not agree with 
it. In Young v. Grote, 4 Bing. 253, Young left a blank 
cheque with his wife, and in filling up the cheque for 
£50 the word “‘fifty’’ was written in the middle of the 
line, ample space being left for the insertion of other 
words. By a forgery, before the word “‘fifty” the words 
“three hundred and”’ were inserted. Notwithstand- 
ing the forgery, the court held Young liable. It is 


said that the case may be upheld on the ground that 
Young owed a duty to his own bankers, and that he 
was guilty of negligence in not drawing his cheques on 
them with ordinary care; but that case does not gov 
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ern the present, it only applies to cases between bank- 
ers and mere customers. In Bank of Ireland v. Evans’ 
Charity Trustees, 5 H. of L. Cas. 389, Parke, B., in 
delivering the opinion of the judges in the House of 
Lords, remarks, with reference to Young v. Grote, 4 
Bing. 253: ‘‘In that case it was held to have been the 
fault of the drawer of the cheque that he misled the 
banker on whom it was drawn by want of proper cau- 
tion in the mode of drawing the cheque, which admit- 
ted of easy interpolation, and consequently that the 
drawer, having caused the banker to pay the forged 
cheque by his own neglect in the mode of drawing the 
cheque itself, could not complain of that payment.” 
He then gives instances in which a person would not 
be liable, and which govern the present case: “If a 
man should lose his cheque book, or neglect to lock 
his desk in which it is kept, a servant or stranger 
should take it, it is impossible, in our opinion, to con- 
tend that a banker paying his forged cheque would be 
enabled to charge his customer with that payment. 
Would it be contended that if he kept his goods so 
negligently that a servant took them and sold them, 
he must be considered as naving concurred in the sale, 
and so be disentitled to sue for their conversion on a 
demand and refusal ?”” Lord Cranworth, speaking of 
Young v. Grote, 4 Bing. 253, says that case went upon 
the ground, whether correctly arrived at in point of 
fact is immaterial, that in order to make negligence a 
good answer, there must be something that amounts 
to an estoppel or ratification, ‘‘ that the plaintiff was 
estopped from saying that he did not sign the cheque,”’ 
and then he says that the doctrine of ratification is 
well illustrated in Coles v. Bank of England, 10 A. & 
E. 437. I think the observations made by the Lords 
in the case of Bank of Ireland v. Evans’ Charity Trus- 
tees, 5 H. of L. Cas. 389, have shaken Young v. Grote, 
4 Bing. 253, and Coles v. Bank of England, 10 A. & E. 
487, as authorities. In the present case 1 think there 
was no estoppel, no ratification, and no negligence, 
and that the defendant is entitled to our judgment. 

BAGGALLAY, J., concurred that the judgment ought 
to be entered forthe defendant. 

Judgment for the defendant. 


——_—-— 


JURISDICTION OF ACTIONS RELATING TO 
PATENTS. 





SUPREME COURT OF THE UNITED STATES, OCTOBER 
TERM, 1878. 


HARTELL, appellant, v. TILGHMAN. 

1. A suit between citizens of the same State cannot be sus- 
tained in a Circuit Court of the United States as arising 
under the patent laws, where there is no denial of the va- 
lidity of plaintiff's patent, where its use is admitted, and 
where a subsisting contract is shown governing the rights 
of the parties in the use of the invention. 

2. Relief in such an action is founded on the contract and not 
on the patent laws of the United States. 


PPEAL from the Circuit Court of the United 
States for the Eastern District of Pennsylvania. 


Mr. Justice MILLER delivered the opinion of the 
court. 


This is an appeal from a decree of the Circuit Court 
of the Eastern District of Pennsylvania, in which 
Tilghman, the appellee, describes himself in his bill as 
a citizen of that State, and the defendants as citizens 
of the same State. It thus appears affirmatively that, 
if the court had jurisdiction of the case, it was for 
some other reason than the citizenship of the parties; 
and it is argued by appellants, that there was no such 
other ground for the jurisdiction. 

The counsel for appellee, however, insists that it is 


“a case arising under the patent laws of the United’ 








States,” and, therefore, cognizable in the Circuit Courts 
of the United States on :ccount of the subject-matter 
of the suit. 

Subdivision nine of section six hundred and twenty- 
nine of the Revised Statutes, which section is devoted 
to a definition of the powers of that court, gives it 
original jurisdiction “of all suits at law or in equity 
arising under the patent or copyright laws of the 
United States.” 

This section of the Revision is founded on section 
fifty-five of the act of July 8, 1870, which declares that 
all actions, suits, controversies and cases arising under 
the patent laws of the United States, ‘‘ shall be origin- 
ally cognizable, as well at law as iu equity, in the Cir- 
cuit Courts of the United States,’ and that those 
courts shall have power to grant injunctions according 
to the course and principles of courts of equity, to pre- 
vent the violation of any right secured by patent, on 
such terms as the court may deem reasonable, and on 
adecree for infringement complainant shall be enti- 
tled, in addition to profits, to the damages he has sus- 
tained thereby. The language of the act of 1836 is 
substantially the same, except as to the damages to be 
recovered. We are, therefore, to decide whether this 
suit is one arising under the patent laws of the United 
States within the meaning of the clause we have 
cited. 

If a man owning a tract of land, his title to which 
is a patent from the United States, should sell or lease 
that land, and a controversy should arise between him 
and his vendee or lessee as to their rights in the prem- 
ises, it could not be said that any suit brought by the 
vendor to assert his rights was a suit arising under the 
land laws of the United States, and this would be be- 
yond question if the defendant, admitting the title of 
plaintiff to the land, should make no other defense 
than such as was founded in rights derived from plain- 
tiff by contract. That is the case before us, with the 
variance that plaintiff's title is toa patent for an inven- 
tion instead of a patent for land. 

His bill begins by a statement that he is the original 
inventor and patentee of a process for cutting and en- 
graving stone, glass, metal and other hard substances. 
It is the one known as the sand-blast process. 

He then sets out what we understand to be a con- 
tract with defendants for the use by the latter of his 
invention. He declares that defendants paid him a 
considerable sum for the machines necessary in the use 
of the invention, and also paid him the royalty which 
he asked, for several months, for the use of the process, 
which he claims to be the thing secured to him by patent. 
He alleges that after this defendants refused to do cer- 
tain other things which he charges to have been a part 
of the contract, and thereupon he forbade them further 
to use his patent process, and now charges them as in- 
fringers. 

The defendants admit the validity of plaintiff's pat- 
ent. They admit the use of it and their liability to 
him for its use under the contract. They set out in a 
plea the contract as they understand it, and the tender 
of all that is due to plaintiff under it and their readi- 
ness to perform it. 

What is there here arising under the patent laws of 
the United States? What controversy that requires 
for its decision a reference to those laws or a construc- 
tion of them? There is no denial of the force or va- 
lidity of plaintiff's patent, nor of his right to the 
monopoly which it gives him, except as he has parted 
with that right by contract. 

The complainant’s view of the case is that there was 
a verbal agreement that he should prepare and put up 
in defendants’ workshop ready for use such parts of 
the machinery as were of special use in his invention, 
for which defendants were to pay him at all events. 
That after this was done defendants should take a li- 
cense for the use of his invention; that this license 
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was to be the same in its terms as that given to all 
other persons who used the process, and among these 
were the right on the part of the patentee to visit the 
works of the defendants at all times, as well as to in- 
spect their books with a view to ascertain the amount 
of work done on which royalty was due. Also that 
once every year the complainant had a right to fix the 
tariff of rates to be paid by defendants, by increasing 
it, if he so determined, with no other limitation than 
that the increase of rates should apply equally to all 
licensees of the patent. 

It is established by evidence of which there is no 
contradiction that complainant did furnish and put in 
place the machines, for which defendants paid him 
$649. That complainant also furnished a schedule of 
the rates of royalty to be paid on the different kinds 
of work to which the patented process was to apply, 
and that defendants made monthly returns and 
monthly payments according to this schedule, which 
were received by plaintiff without objection. That 
besides the machinery purchased of plaintiff, the de- 
fendants had expended about $3,000 in erecting a 
blower for the use of the sand blast of complainant’s 
process. 

At this stage of the affair complainant tendered to 
defendants two blank forms of license to be signed by 
both parties, containing the two conditions we have 
mentioned. After some fruitless negotiations de- 
fendants refused to sign these papers, and complain- 
ant thereupon, as we have said, forbade them to use 
the process, and on their disregard of this admonition 
brought his bill in chancery for an injunction, and for 
an account of profits and additional damages. 

The argument of counsel is that defendants, having 
refused to sign the papers tendered them, are without 
license or other authority to use his invention, and are 
naked infringers of his rights under the acts of Con- 
gress. 

The defendants say that they never agreed to accept 
a license with the conditions we have mentioned in 
them; that they never agreed to permit complainant’s 
agents to inspect all the processes of their own works, 
some of which were valuable secrets, nor after they 
had expended thousands of dollars in preparations for 
the use of his process, to place themselves under his 
arbitrary control as to the prices they should pay for 
the use of his invention. And they say that when the 
machines were in full operation and paid for, and the 
schedule of rates had been furnished by complainant 
and accepted by them, the contract was complete and 
needed no such written agreement as the one tendered 
them for signature. 

Such were the pleadings and the principal conceded 
facts on which the court was called to act, and we 
pause here to consider the question of jurisdiction on 
the case thus stated. 

One of the earliest_cases on this subject was decided 
by Mr. Justice Thompson in the New York Circuit. 
It was a bill to procure a decree that the assignment 
of a patent by Burnap to Gregory was to the extent 
of three-fifteenths for the benefit of complainant, 
Burr, and to have a conveyance executed accordingly. 
The court said that if the validity of the patent or of 
the assigument could be drawn in question, the Circuit 
Court might have jurisdiction. But as it was a matter 
which grew out of the contract, and there was no 
averment of citizenship, the amount prayed for, grow- 
ing out of the profits, did not vary the case so as to 
give jurisdiction. 2 Paige, 426. This decision was 
made before the act of 1836, but is indicative of the 
sound doctrine that controversies arising out of con- 
tracts concerning patent rights did not necessarily be- 
long to the Federal courts. 

The next case in chronological order was founded on 
the act of 1836, the language of which, as we have 
seen, was on this point preserved in the act of 1870, 





and is embodied in the Revised Statutes. It isthe only 
authoritative construction of the statute on that point 
made by this court, except Littlefield v. Perry, 21 Wal- 
lace, which is in accord with it, and we think it covers 
the case under consideration. It is the case of Wilson 
v. Sanford, 10 How. 101, and the opinion was delivered 
by Chief Justice Taney. 

The complainant was assignee of the Woodward 
planing-machine patent, and had licensed defendants 
to use one machine upon payment of $1,400, of which 
$250 was paid down and notes payable in nine, twelve, 
eighteen and twenty-four months given for the re- 
mainder. This license contained a provision that if 
either of the notes was not punctually paid at maturity 
all the rights under the license ceased and reverted to 
‘** Wilson, who became reinvested in the same manner 
as if the license had never been made.’’ Upon failure 
to pay the two first notes Wilson brought his bill, 
charging that notwithstanding this, defendants were 
using the machine, and thus were infringing his pat- 
ent. He prayed an injunction, an account, ete. 

The bill was dismissed in the court below, and on 
appeal to this court the appeal was dismissed because 
the amount in controversy did not exceed $2,000. If, 
however, it had been acase arising under the patent 
laws of the United States, no sum was necessary to 
give jurisdiction. 

The precise question, therefore, to be decided was 
whether the suit arose under the patent laws of the 
United States, and the Chief Justice, after reciting the 
clause in the act of 1836, which gives the Circuit Courts 
jurisdiction in all such cases, proceeds to discuss that 
question in this manner: ‘‘ The peculiar privilege,”’ he 
says, ‘“‘given to this class of cases was intended to se- 
cure uniformity of decision in the construction of the 
act of Congress in relation to patents. Now, the dis- 
pute of this case does not arise under any act of Con- 
gress, nor does the decision depend upon the construc- 
tion of any law in relation to patents. It arises out 
of the contract stated in the bill, and there is no act of 
Congress providing for or regulating contracts of this 
kind. The rights of the parties depend altogether 
upon common law and equity principles. The object 
of the bill is to have this contract set aside and de- 
clared to be forfeited; and the prayer is, ‘that the ap- 
pellant’s reinvestiture of title to the license granted to 
the appellees by reason of the forfeiture of the con- 
tract, may be sanctioned by the court,’ and for an in- 
junction. But the injunction he asks for is to be the 
consequence of the decree of the court sanctioning the 
forfeiture. He alleges no ground for an injunction 
unless the contract is set aside. And if the case made 
in the bill was a fit one.for relief in equity, it is very 
clear that whether the contract ought to be declared 
forfeited or not, ina court of chancery, depended al- 
together upon the rules and principles of equity, and 
in no degree whatever upon any act of Congress con- 
cerning patent rights. And whenever a contract is 
made in relation to them, which is not provided for 
and regulated by Congress, the parties, if any dispute 
arises, stand upon the same ground with other liti- 
gants as to the right of appeal.” 

Let us see how closely these remarks and the case to 
which they related apply to the present case. In that 
case a contract was made under which defendants 
entered on the use of the invention. This is also true 
of the case before us. In that case it is charged that 
an act to be performed by the defendant and licensee 
under the contract was not performed, to wit, pay- 
ment of the notes. In the case before us it is alleged 
in like manner that defendants failed to perform part 
of the contract, to wit, to sign a license. 

In that case plaintiff asserted, as in this, that all right 
under the contract had ceased and he was remitted to 
his original rights under the patent, and could, there- 
fore, sue in the Federal court under the statute, but 
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the court held this to be erroneous, and that the rights 
of the parties depended on the contract and not on the 
statute. Why does not the same rule apply to the 
present case? Wilson’s case was stronger than Tilgh- 
man’s case, for two reasons: 

1. Because the contract was all in writing, and there 
was no dispute about its meaning. Here it was in 
parol, and there is not only dispute about its meaning, 
but the rights of the parties depend almost wholly 
upon the points in dispute, which have no relation to 
the patent laws of the United States. 

2. In Wilson’s case there was an express provision in 
writing that a failure to pay any note when due for- 
feited the license and reinvested Wilson with all his 
original rights. Nosuch provision is set upin the con- 
tract between Tilghman and defendants. 

In this case, as in that, defendants had bought the 
machine and paid for it and used it. In this{case,fas in 
that, the right to its further use depended upon the 
contract, and was to be determined by its construction 
and effect. In this, as in that, the case, in Judge 
Taney’s language, “ does not arise under an act of Con- 
gress, nor does the decision depend upon the construc- 
tion of any law in relation to patents. The rights of 
the parties depend altogether upon common-law and 
equity principles.’’ 

In Goodyear v. The Union Rubber Co., where the 
licensees had neglected for three years to pay the roy- 
alty which they had agreed to pay, and refused to per- 
mit their books to be inspected, and where one of the 
prayers of the bill was that antil they had so accounted 
and paid the royalty due, they should be enjoined from 
the use of the invention, Judge Ingersoll held that the 
bill stated no case arising under the patent laws of 
the United States, but did not make a case for relief 
on the contract. 4 Blatchf. 68. And Judge Blatch- 
ford stated the doctrine still more strongly in Mes- 
serole et al. v. The Union Paper Collar Co., 6 Blatchf. 
356. 
In the case of Blanchard v. Sprague, decided by Mr. 
Justice Clifford, in 1859, he said: ‘‘ No dispute arises 
in the case under any act of Congress, nor does the 
decision depend in any respect on any law of Congress 
in relation to patents. On the contrary, it arises en- 
tirely out of the agreement, express or implied, for a 
license, and the rights of the parties depend altogether 
upon the ordinary rules of law. * * * What the 
complainant really claims is that he terminated and 
revoked the license under the agreement which previ- 
ously existed between the parties, by giving due no- 
tice, and that the defendant subsequently continued 
the use of the machine without any stipulation as to 
the rate of the tariff." How-.precisely descriptive of 
the case under consideration, in which Tilghman, 
claiming that he has terminated at his own option 
the arrangement under which defendants had been 
operating, can now sue in the Federal court for an in- 
fringement in violation of the acts of Congress. In the 
case mentioned Judge Clifford held otherwise. 1 Cliff. 
298 


To the same purport is the case of Hill v. Whitcomb, 
decided by Judge Shepley, and reported in 1 Holmes, 
317. 

It may be conceded that the case of Brooks v. Stolly, 
decided by Mr. Justice McLean on the circuit prior to 
the act of 1836 is, in some respects, opposed to the au- 
thorities we have cited. But in them it stands alone, 
and is not supported by the better reason. 

We may be asked if we concede complainant’s state- 
ment of the verbal agreement to be correct what rem- 
edy has he onit? The answer is very easy. He can 
establish his royalty once every year and sue plaintiff 
at law and recover every month or every year for what 
isdue. If he desires to assert his right of examining 
defendants’ works, he can in a proper case made com- 
pel the defendants to submit to this examination. If 





he desires to enforce the agreement for executing a 
written contract of license, he can bring a suit in equity 
for specific performance, and with or without that 
specific relief, he can ask the court to enjoin defend- 
ants from using the patented process until they exe- 
cute the agreement and comply with its requirements. 
All these and perhaps other remedies are opéh to him 
to enforce the contract. He may also file a bill in 
chancery to have it annulled or set aside because of the 
difficulties placed in the way of its fair execution by 
defendants. 

Not content, however, with all these remedies, com- 
plainant assumes that he has, under the condition of 
things he has proved, the right in himself to abandon 
the contract, to treat it as a nullity, and to charge 
the defendants as infringers, liable as trespassers un- 
der the act of Congress, to pay both profits and dam- 
ages. 

The analogy of an action of ejectment to recover pos- 
session of land in cases of a broken contract of sale is 
referred,to. The analogy, however, is imperfect and de- 
ceptive. That action is one at law depending on the 
existence of the strict legal title to land in plaintiff 
and the doctrine that the right of possession follows 
the title. It is a peculiar action founded on a peculiar 
doctrine limited to real estate, aud liable to be de- 
feated in equity by a bill for specific performance and 
an injunction. 

In the cise of a patent, plaintiff does not recover 
any specific property, real or personal. He recovers 
damages or compensation for the use of his monopoly, 
and if he has made a bargain with the defendant, his 
right to rescind or annul it must depend on all the 
equitable circumstances of the case. 

Here, where he has sold and received a considerable 
sum fora machine of no use for any other purpose; 
where the defendants have spent several thousand dol- 
lars on other machinery, which is also valueless except 
in connection with the use of this process; where de- 
fendants have paid, and plaintiff received, for many 
months, the royalty which plaintiff established, and 
are still ready and willing to continue payment, and 
where the contract being in parol the parties differ about 
one or two of its minor terms, we do not agree that 
either party can of its own volition declare the con- 
tract rescinded, and proceed precisely as if nothing 
had been done under it. If it is to be rescinded it can 
be done only by a mutual agreement, or by the decree 
of a court of justice. If either party disregards it, it 
can be specifically enforced against him or damages 
can be recovered for its violation. But until so re- 
scinded or set aside, it is asubsisting agreement which, 
whatever it is, or may be shown to be, must govern 
the rights of these parties in the use of complainant’s 
process, and must be the foundation of any relief 
given by a court of equity. 

Such a case is not cognizable in a court of the United 
States by reason of its subject-matter, and as the par- 
ties could not sustain such a suit in the Circuit Court 
by reason of citizenship, this bill should have been dis- 
missed. 

The decree of that court is, therefore, reversed, with 
directions to dismiss the bill without prejudice. 

Mr. Justice Strong did not hear the argument nor 
take any part in the decision of the case. 

—_————__>————_——_——. 


NEW YORK COURT OF APPEALS ABSTRACT. 

CARRIER OF PASSENGERS — EJECTION OF PASSENGER 
FROM DRAWING-ROOM CAR.—The plaintiff was a pas- 
senger on the defendant’s train. He entered the cars at 
Syracuse, with the intention of going to Auburn. He 
passed through the two ordinary cars of the train, 
in which many passengers were standing, and finding 
no vacant seat, passed into the drawing-room car, and, 
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when called on for the extra charge for a seat in that 
ear, declined to pay it on the ground that there was 
no seat elsewhere, but expressed a willingness to leave 
whenever he. could find a seat in another car. The 
porter then attempted to eject him, and this action 
was brought to recover forthat assault. A nonsuit was 
asked on the ground that the porter was the servant of 
the owner of the drawing-room car and not of the de- 
fendant, and refused, and plaintiff had judgment. Held, 
no error. The action cannot be maintained on the 
conventional relation of master and servant be- 
tween the porter and the defendant, for he was the 
servant of Wagner, the owner of the drawing-room 
car, employed by him alone, and liable to dis- 
charge by him alone. The doctrine of respondeat supe- 
rior rests on the relation of principal and agent, or 
master and servant. Laugher v. Pointer, 5 B. & C. 547; 
Blake v. Ferris, 1 Seld. 48. But the absence of this 
relation is not a defenseto the defendant. Under the 
contract with Wagner he was to furnish the necessary 
number of drawing-room cars, make certain repairs, 
provide conductors and porters, free from the inter- 
ference of the train conductors, but the train con- 
ductors were entitled to enter the cars to collect fares 
or manage the train, and Wagner’s employees were to 
assist them in maintaining order and iscipline. Wag- 
ner was to account monthly to the defendant, and pay 
it a certain proportion of his gross earnings, in con- 
sideration of motive power, fuel, lights, and certain 
repairs. The location of the drawing-room cars was 
to be left to defendant. These cars are open to all, 
subject to the extra compensation. Passengers can- 
not know the private arrangement, and they have a 
right to assume that these cars are under a contract 
with the company, and that the servants in charge of 
such cars are the servants of the company. Other- 
wise there would be two separate contracts in the case 
of every passenger, which would involve a confusion 
of rights and obligations, and divide a responsibility 
which ought to be single and definite. Public inter- 
ests require that the railroad company should be 
charged with and responsible for the management of 
the train, and that all persons employed thereon 
should be deemed, as to passengers, the servants of 
the railroad company. The statute assumes that 
the servants employed are the servants of the com- 
pany. They are required to wear badges. § 30, 
chap. 140, Laws of 150. They are authorized to eject 
passengers for nofi-payment of fare. § 36. As to 
sleeping cars, the statute provides that the railroad 
company is liable for injuries the same as if the cars 
were owned and provided by the company. Laws of 
1858, chap 125. The neglect of the plaintiff, in passing 
through the ordinary cars, if he saw seats occupied by 
luggage, to ask the conductor for a seat before passing 
into the drawing-room car, does not prevent his recov- 
ery, it not appearing that if such luggage had been 
removed there would have been seats sufficient for the 
passengers standing up in the ordinary cars. His neg- 
lect to make such a request may be accounted for on 
the ground that he might have supposed it would be un- 
availing. The plaintiff was not a trespasser in the draw- 
ing-room car, and he avowed his willingness to leave 
on being provided with a seat in one of the ordinary 
cars. Willis v. Long Island R. R. Co., 34 N. Y. 670. 
Judgment affirmed. Thorpe v.N. Y. ¢. & H. R.R. R. 
Co. Opinion by Andrews, J. 

(Decided March 18, 1879.] 


CONTRACT — RESCISSION — RECOVERY OF MONEY 
PAID. — The parties entered into a written contract 
for the purchase by the plaintiff and the sale by the 
defendant of certain real estate. The plaintiff paid 
defendant $1,000 on the purchase-price, and entered 
into possession. No deed having been delivered, 
subsequently the parties entered into a written agree- 





ment, by which the plaintiff surrendered all right, 
title and interest under and by virtue of the agreement 
to the defendant, and consented tocancel such contract; 
the seals and signatures were torn off, and the premises 
surrendered. In an action to recover the $1,000, held, 
that the plaintiff was not entitled to recover. In gen- 
eral, the vendee in a rescinded contract is entitled to 
recover what he has paid toward the purchase. Leake’s 
Dig. Cont. 107; 2 Hill’s Cont. 182; 2 Pars. on Cunt. 678; 
note v, citing James v. Cotton; Gerard’s Tit. Real 
Est. 479; Utter v. Stuart, 30 Barb. 20; Thrasher v. 
Bentley, 2 T. & C. 309; Battle v. Rochester City Bank, 
3 Comst. 91; Gillett v. Maynard, 5 Johns. 86. This does 
not apply where there is an agreement restricting the 
operation and effect of the rescission. Here there was 
a mutual release of all right, title and interest, under 
and by virtue of the contract. The plaintiff expressly 
gave up his claim to re-payment of the purchase- 
money. The above cases distinguished. The amount 
claimed arose under the contract and was embraced 
within the terms of his subsequent agreement. The 
evident intention was, that the plaintiff should simply 
be released from any further liability. The agreement, 
being in writing and susceptible of plain interpreta- 
tion, must control. Judgment of General Term re- 
versed, and judgment for defendant affirmed. Tice 
v. Zuisser. Opinion by Miller, J. Danforth, J., not 
voting. 

(Decided April 1, 1879.] 


GROWING CROPS — EFFECT OF DEVISE OF LAND UPON 
— TENANTS IN COMMON OF — SEVERANCE OF ACTIONS.— 
The complaint alleged, that Ephraim Wilbur died 
February 24, 1873, leaving a will by which he devised 
to Richard E. Wilbur, Erastus C. Wilbur, Mary J. 
Harris, and to the defendant and the plaintiff a farm, 
subject to advancements to the devisees, which had 
been equalized by partition and sale of the farm; that 
the will had been proved; that at the time of his 
death there was growing on the farm a crop of wheat, 
put in by defendant on shares, under an agreement 
with the testator, by which he was to cultivate, har- 
vest and thresh the crop, and deliver to the testator 
one-half thereof on the farm; that after testator’s 
death the crop matured, and was harvested and 
threshed by defendant; that he retained possession of 
the whole of it, although the plaintiff had demanded 
of him her share of one-fifth of one-half thereof, the 
whole crop being 450 bushels, and her share, under the 
will, being 45 bushels; that Mary J. Harris had 
assigned her share to plaintiff, etc. The defendants 
demurred for want of statement of a cause of action, 
and non-joinder of Richard E. Wilbur and Erastus C. 
Wilbur, as plaintiffs. Held, that the complaint was 
good. Growing crops are personalty and may be sold 
assuch. Austin v. Sawyer, 9 Cow. 40. They can be 
taken on execution, and at common law distrained for 
rent. Whipple v. Foot, 2 Johns. 418. At common 
\aw they passed to the executor or administrator. 
They pass with a conveyance as appurtenant. Tripp 
v. Hasceig, 20 Mich. 254. At common law they passed 
to the devisee, not as parcel of the real estate, but 
because of a presumed intention that the devisee 
should take them. Gilbert’s Ev. 499; Williams on 
Exrs. 713; Cooper v. Woolfitt, 2 Hurl. & N. 122; West 
v. Moore, 8 East, 339; Bradner v. Faulkner, 34 N. Y. 
347. Under our statutes they go to the executor or 
administrator (2 R. S. 83). But only for the purpose 
of administration, to pay debts and legacies. But 
when the land on which the crops are growing is effect- 
ually devised, the crops are on the footing of a chattel 
specifically bequeathed, cannot be sold for payment of 
general legacies, nor of debts except after the other 
assets not specifically bequeathed have been applied. 
2R. 8. 87. The allegation that the land was devised 
to plaintiff and others shows that she took an interest 








378 


THE ALBANY LAW JOURNAL. 




















in the crop. The allegation of the quantity of the crop 
and her demand of her share shows that her interest 
had not been destroyed by the equalization of the ad- 
vancements on the partition sale. She need not allege 
that there were no legacies to be paid, or that there 
was sufficient other personal property to pay them; 
nor that letters testamentary had been issued, and 
that she had title under the executor, for it is not 
alleged that defendant is executor, and he isin no 
better position than ff he was. If he was exec- 
utor he could not take the plaintiff's share primarily 
as trustee for creditors of testator, and when it ap- 
peared that there were no creditors he would take it as 
a naked trustee for her, and the whole title would at 
once vést in her. 1 Story’s Eq. Jur., $540. But when 
the executor has sold and converted the property and 
thus cannot deliver it, the specific legatee may sue for 
the value. Bradner v. Faulkner, supra. It was un- 
necessary to join the co-tenants. In regard to such 
separable property each tenant may maintain an ac- 
tion for his share against one who has converted the 
whole, without joining the others. Channon vy. Lusk, 
2 Lans. 211; Lobdell v. Stowell, 37 How. Pr. 88; 8. C., 
51 N. Y. 70. Judgment affirmed. Stall v. Wilbur. 
Opinion by Earl, J. All concur but Danforth, J., who 
took no part. 

[Decided April 25, 1879.] 


PRINCIPAL AND SURETY—GUARANTY.— Action ona 
guaranty on assignment of a mortgage, that the mort- 
gaged premises were sufficient to pay the debt, and for 
the collection of the mortgage. Held, a guaranty of 
collection, as a condition precedent to recovery upon 
which there must have been a diligent foreclosure. 
Craig v. Parks, 40 N. Y. 189. The mortgage was pay- 
able in installments, commencing January 1, 1872, with 
interest, and the whole amount was due at the option 
of the holder, upon default for 30 days in payment of 
principal or interest. Small payments were made at 
various times, amounting to about enough to pay the 
interest only, until an action of foreclosure was com- 
menced, October 13, 1875. The plaintiff in his com- 
plaint then elected the whole amount to be due, and 
claimed it. The last payment of interest was nine 
months previously, and the first payment of principal 
became due three years and nine months before. 
Held, that this was laches, discharging the guarantor. 
It seems, laches could not be imputed to the plaintiff 
as to the payments falling due after the commence- 
ment of the action, for it was not obliged to insist that 
the whole amount was due. Negligence could not be 
predicated upon the exercise of a legal right to deter- 
mine when the payments became due. At the time 
of the assignment of the mortgage, defendant was a 
director and one of the executive committee of the 
plaintiff, and so continued until February, 1874; he 
resided 16 miles from the office, and attended no meet- 
ing after January, 1873; in that month the secretary 
called upon him by letter to pay the amount due; he 
immediately called at the office, and told the secretary 
he should not pay it; that the company must go on 
and foreclose, and if there was any deficiency he would 
pay that. This was not communicated to the other 
officers, but the secretary was a director. Held, that 
these facts established no waiver of the necessity for 
foreclosure. Three months after the foreclosure he 
took a deed of the premises, subject to the mortgage, 
to aid the mortgagor in selling, and in 1874 he had 
several conversations with the plaintiff’s president, 
about selling the premises, and advised and helped 
negotiate a sale, and did not inform the president that 
he had taken the deed until the spring of 1875. In the 
absence of evidence of fraud, this was held no waiver 
of the condition. The evidence tended to show that 
if the mortgage had been foreclosed in 1873 the prem- 
ises would have brought enough to pay it. The de- 





fendant, it seems, was discharged from liability, on the 
ground that he had demanded prosecution of the prin- 
cipal, the plaintiff had failed to comply, and a loss 
occurred in consequence. Remsen v. Beekman, 25 
N. Y. 552. The case would have been disposed of by 
discharging defendant from liability for payments 
accruing before January 1, 1875, but holding him for 
the payments subsequently accruing, less the sum 
realized on the foreclosure sale. But as the referee 
found that the defendant had waived strict compli- 
ance with the condition, and the General Term had 
rightfully reversed that judgment, and the plaintiff 
appealed from that order, there must be an affirmance 
of that order, and judgment absolute for defeudant. 
Northern Insurance Co. of New York v. Wright. 
Opinion by Church, C. J. 

[Decided March 18, 1879.] 

UNITED STATES SUPREME COURT 
ABSTRACT. 


MUNICIPAL CORPORATION — PUBLIC PROPERTY NOT 
LIABLE TO SEIZURE ON EXECUTION. — Municipal cor- 
porations are the local agencies of the government 
creating them, and their powers are such as belong to 
sovereignty. Property and revenue necessary for the 
exercise of these powers become part of the machinery 
of government, and to permit a creditor to seize and 
sell them to collect his debt would be to permit him in 
some degree to destroy the government itself. The 
bill of exceptions described the land seized as “ two 
squares of ground which had formerly constituted the 
easterly bank of the Mississippi river, but which by 
the gradual accretion of said easterly bank had ceased 
to constitute the bank of the river, but which were 
now used by the public for wharf and levee purposes, 
said squares forming a portion of the land known as 
the ‘Batture property.’*’ Held, that from this it must 
be inferred that they were held for the use of the pub- 
lic. The court said: ‘In a city,where business is carried 
on by water, a public wharf is as much a public neces- 
sity as a public street or highway. If the land in this 
case had still continued to be the bank of the river 
and used and improved asa public landing, it certainly 
could not have been subject to sale on execution 
against the city; but we think asimple extension of 
its surface does not change its character. If it con- 
tinues to be used as it was before, it is still public 
wharf or levee property. It matters not that charges 
may have been made by the city forwharfage. That 
would be nothing more than a proper governmental 
regulation. A street extending to navigable waters 
and used for wharf purposes does not cease to be public 
property because a charge is made for its use in that 
way. The test in such cases is as to the necessity of 
the property for the due exercise of the functions of 
the municipality. Upon the facts as stated by the court 
below, we think the lands levied upon were not subject 
to seizure and sale.’’ Klein vy. New Orleans. Opinion 
by Waite, C. J. 


NEGOTIABLE INSTRUMENTS — BONDS — DEFECT IN 
FORM— BLANK PLACE OF PAYMENT. —In an action 
on the bonds of a railroad company it appeared that 
the bonds in suit were never issued by the company, 
but were stolen or taken by force from the custody of 
the company, and were sold to the plaintiff, with sev- 
eral unpaid interest coupons attached, for from ten to 
fifteen cents on the dollar. Each bond provided that 


the company “is indebted to John Ray or bearer for 
value received, in the sum of either two hundred and 
twenty-five pounds sterling or one thousand dollars 
lawful money of the United States, to wit: two hun- 
dred and twenty-five pounds sterling if the principal 
and interest are payable in London, and one thousand 
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dollars lawful money of the United States if the princi- 
pal and interest are payable in New York,” etc. Each 
bond declared that the president of the company was 
authorized by his indorsement to fix the place of pay- 
ment. There was on the bonds in suit a blank in- 
dorsement to be used in fixing the place of payment, 
but it was not filled up or signed. The resolution of 
the board of directors authorizing the execution of 
the mortgage and the issue of the bond specified that 
the principal and interest of the bond were to be made 
payable in London or New York, as the president by 
his indorsement should specify. Held, that the bonds 
were not negotiable, and that the plaintiff was not a 
bona fide purchaser. The court said: ‘* The uncertainty 
of the amount payable in the absence of the required 
indorsement is, of itself, a defect which deprives these 
instruments of the character of negotiability. As 
they stand they amount to a promise to pay so many 
pounds, orso many dollars, — without saying which. 
One of the first rules in regard to negotiable paper is 
that the amount to be paid must be certain, and not 
be made to depend on a contingency. 1 Daniel’s Ne- 
gotiable Instruments, § 53. And although it is held 
that id certwm est quod certum reddi potest —a maxim 
which would have given the bonds negotiability in 
this instance, had the requisite indorsement been 
made; yet, without such indorsement, the uncer- 
tainty remains, and operates as an instrinsic defect in 
the security itself. Now itis shown by the master’s 
report, and if it were necessary to go behind the 
report, the evidence shows, that these bonds were 
never issued by the railroad company at all, but were 
seized and carried off by a raid of soldiers during the 
war. They afterward turned up in New York, and 
were purchased by the appellants; and the question 
is, whether the fact that the past-due coupons were 
still attached, and that no place of payment was in- 
dorsed on the bonds as required to be done by the 
bonds themselves, was sufficient to put the appellants 
upon inquiry as to their validity, and as to the bona 
fides of their issue; these marks of suspicion being 
supplemented by the further fact that the bonds were 
offered for avery small consideration. Our opinion 
is, that the appellants had abundant cause to question 
the integrity of these bonds, that they were affected 
with notice of their invalidity, and cannot be allowed 
to sustain the position of bona fide holders without 
notice. The presence of the past-due and unpaid cou- 
pons was itself an evidence of dishonor, and sufficient 
to put the purchasers on inquiry. The imperfection as 
to the place of payment is another strong evidence of 
want of genuineness. Of course, it is not necessary 
to the validity of a bond that it should name a place 
of payment; but these bonds expressly declare that 
they are to be payable at the place which should be 
determined by the president’s indorsement, and that 
the sum payable should depend on that indorsement; 
and yet no indorsement appears thereon. We do not 
say that this defect would have invalidated the bonds 
if they had in fact been issued by the company, and 
the amount had been certain; but it was a pregnant 
warning to the purchasers to inquire whether they had 
been issued or not. These facts, taken in connection 
with the price at which the bonds were offered, were 
abundantly sufficient to affect the purchasers with 
notice of any invalidity in theirissue. The case is so 
plain, that it is hardly necessary to cite any authorities 
onthe subject. ‘A person who takes a bill,’ said this 
court in Andrews v. Pond et al., 13 Pet. 79, ‘which 
upon the face of it was dishonored, cannot be allowed 
to claim the privileges which belong to a bona fide 
holder without notice. The same doctrine is re-af- 


firmed in Fowler v. Brantley et al., 14 Peters, 321; and, 
indeed, iselementary law. The circumstances in this 
case went further than merely to cast a shade of sus- 
picion upon the bonds; they were so pointed and 





emphatic as to be prima facie inconsistent with any 
other view than that there was something wrong in 
the title. See 1 Daniel’s Neg. Inst., §796.’’ Appeal from 
the Circuit Court of the United States for the district 
of Louisiana. Parson v. Jackson. Opinion by Brad- 
ley, J. 


PRACTICE — FRIVOLOUS APPEALS.—This is a motion 
to affirm only. Our amended Rule 6 allows a motion 
to affirm to be united with a motion to dismiss. This 
implies that there shall appear on the record at least 
some color of right to a dismissal. That is not pre- 
tended in this case. We are, therefore, compelled to 
deny the motion. Our experience teaches that the 
only way to discourage frivolous appeals and writs of 
error is by the use of our power to award damages, 
and we think this a proper case in which to say that 
hereafter more attention will be given to that subject, 
and the rule enforced both according to its letter and 
spirit. Parties should not be subjected to the delay 
of proceedings for review in this court without rea- 
sonable cause, and our power to make compensation to 
some extent for the loss occasioned by an unwarranted 
delay ought not to be overlooked. Whitney v. Cook. 
Opinion per Curiam. 


PRACTICE— ADMIRALTY SUITS— BILL OF EXCEP- 
TIONS.—Under the act of 1875 (18 Stats. 315) requiring 
the Circuit Courts in deciding causes in admiralty and 
maritime jurisdiction on the instance side to find the 
facts and conclusions of law separately, etc. Held, 
such finding of facts in conclusion and the only rul- 
ings which can be presented for review in the Supreme 
Court by bill of exceptions are those made upon ques- 
tions of law. Steamship Abbotsford v Johnson. 
Opinion by Waite, C. J. 

SERVICE OF PROCESS—IN INDIAN RESERVATION — 
WAIVER OF ILLEGALITY IN SERVICE. — Process from 
a District Court of the Territory of Idaho cannot be 
served upon a defendant on an Indian reservation in 
that Territory. Llegality in the service of process by 
which jurisdiction is to be obtained is not waived by 
the special appearance of defendant to move that the 
service be set aside; nor after such motion is denied, 
by his answering to the merits. Objection to the ille- 
gal service is considered as abandoned only when the 
party pleads to the merits in the first instance without 
insisting upon the illegality. Harkness v. Hyde. 
Opinion by Field, J. 

STALE CLAIMS— EQUITY WILL NOT ENFORCE.— 
Statutes of limitation form part of the legislation of 
every government and are everywhere regarded as 
conducive and even necessary to the peace and repose 
of society. When they are addressed to courts of 
equity as well as to courts of law, as they seem to be 
in controversies of concurrent jurisdiction, they are 
equally obligatory in both forums as a means of pro- 
moting uniformity of decision. Stale claims are never 
favored in equity, and where gross laches is shown 
and unexplained acquiescence in the operation of an 
adverse right, courts of equity frequently treat the 
lapse of time, even for a shorter period than the one 
specified in the statute of limitations, as a presump- 
tive bar to the claim. Stearns v. Page, 7 How. 828; 
Badger v. Badger, 2 Cliff, 154. This was a suit by cred- 
itors of a deceased debtor to enforce their claims and 
to subject thereto certain real estate alleged to have 
belonged to the debtor. The debts were contracted 
prior to 1857. The defendants, among other defenses, 
set up that the claims were stale demands, and of a 
character that courts of equity will not countenance, 
because, as they allege, it would now be inequitable 
and unjust that the complainants should be permitted 
to enforce an account from the respondents, after 
having slept upon their rights, if any they have, for 
so longa time, and until all the parties to the transao- 
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tion are dead. Held, that this defense was good. The 
court said: “‘ For fourteen years the complainants 
slept upon their rights, and there is not a single alle- 
gation in the bill nor a particle of proof introduced in 
their behalf to excuse their manifest laches in not 
seeking an account until all the parties in interest 
have departed this life. Equity courts in cases of con- 
current jurisdiction usually consider themselves 
bound by the statute of limitations which govern 
courts of law in like cases, and this rather in obedience 
to the statute of limitation than by analogy. Wagner 
v. Baird, 7 How. 259. In many other cases they act 
upon the analogy of the statutory limitations at law, 
as where a legal title would in ejectment be barred 
by twenty years’ adverse possession, courts tof equity 
will act upon the like limitation and apply it to all 
cases of relief sought upon equitable titles or claims 
touching real estate. Moore v. Greene, 2 Curt. 202; 2 
Story’s Eq. Jur., 8th ed., 520; Farnum v. Brooke, 9 
Pick. 243. Support to those propositions is found 
everywhere, but there is a defense peculiar to courts 
of equity founded on lapse of time and the staleness 
of the claim where no statute of limitations governs 
the case. Such courts in such cases often act upon 
their own inherent doctrine of discouraging for the 
peace of society antiquated demands by refusing to 
interfere where there has been gross laches in pros- 
ecuting the claim or long acquiescence in the assertion 
of adverse rights. Badger v. Badger, 2 Cliff. 154; 
Roberts v. Tunstall, 4 Hare, 269; Stearns v. Page, 7 
How. 829. Authorities to support that proposition 
are numerous and decisive, nor is it necessary to look 
beyond the decisions of this court for the purpose. 
Lapse of time, said Mr. Justice Thompson, and the 
death of the parties to the deed have always been 
considered in a court of chancery entitled to great 
weight and almost controlling circumstances in cases 
where the controversy grows out of stale transactions. 
Jenkins v. Pye, 12 Pet. 254; Beckford v. Wade, 17 
Ves. 96; Humbert v. Rector, 7 Paige, 193. * * * * 
Courts of equity acting on their own inherent doctrine 
of discouraging for the peace of society antiquated 
demands, refuse to interfere in attempts to establigh a 
stale trust, except where the trust is clearly established 
or where the facts have been fraudulently and suc- 
cessfully concealed by the trustee from the knowledge 
of the cestwi que trust. Relief in such cases may be 
sought, but the rule is that the cestwi que trust should 
set forth in the bill specifically what were the impedi- 
ments to’ an earlier prosecution of the claim, and how 
he or she came to be so long ignorant of their alleged 
rights, and the means used by the respondent to keep 
him or her in ignorance, and how he or she first came 
to the knowledge of their rights. Badger v. Badger, 
2 Wall. 87; White v. Parnther, 1 Knapp’sC. C. 227. 
When a party appeals to the conscience of the chan- 
cellor in support of a claim, says Mr. Justice Field, 
where there has been laches in prosecuting it, or long 
acquiescence in the assertion of adverse right,he should 
set forth in his bill specifically what were the impedi- 
ments to an earlier prosecution of the claim, and if 
he does not, the chancellor may justly refuse to con- 
sider his case on his own showing, without inquiring 
whether there is a demurrer or any formal plea of the 
statute of limitations contained in the answer. Marsh 
v. Whitmore, 21 Wall. 185. Laches and neglect, says 
Mr. Justice Swayne, are invariably discountenanced 
in equity, and therefore there has always been a lim- 
itation of suits in such courts from the beginning of 
their jurisdiction. Limitations of the kind are dic- 
tated by experience and are founded on a salutary 
policy, as the lapse of time carries with it the memory 
and life of witnesses, the muniments of evidence, 
and the other means of judicial proof. Brown v. 
Buena Vista, 5 Otto, 161. Difficulties often arise in 
controversies of the kind in getting at the truth so 





as to administer justice with any thing like reason- 
able certainty. That the parties to the original trans- 
action have long since deceased is shown from the 
proofs in the case, and it is not improbable that many 
or all of the clerks and agents may be inaccessible as 
witnesses, for the same or some other reason, or if 
alive and their attendance as witnesses may be se- 
cured, they may not be able to remember any thing 
about the transactions. Viewed in the light of these 
authorities and suggestions the court is of the opin- 
ion that the last defense set up in the respondents’ 
answer is fully maintained and that there is no error 
in the record.’’ Appeal from the Sup. Ct. of Dist. of 
Columbia. Godden v. Kimmell. Opinion by Clif- 
ford, J. 

—_— eo 

NEW HAMPSHIRE SUPREME COURT 
ABSTRACT.* 





LIMITATION OF ACTIONS— PROMISE BY ONE JOINT 
DEBTOR TO PAY HIS SHARE.—In assumpsit on a joint 
note signed by the defendant and two others there 
was evidence that the defendant told the payee that if 
he would reckon the note he would pay his share of it; 
that he would like to have it off his mind; that he 
would pay it to get rid of the perplexity of it; also, 
that the payee did reckon the note, but did not pre- 
sent it. Held, that this evidence showed a mere prom- 
ise to pay one-third the note. The court said: “If the 
evidence contained a direct, unqualified admission of 
a previous subsisting debt, which the defendant was 
liable and willing to pay, it ought to bave been sub- 
mitted to the jury as tending to prove a new promise; 
if it did not, the nonsuit was properly ordered. Rus- 
sell v. Copp, 5 N. H. 154; Ventris v. Shaw, 14 id. 422. 
It is said by the defendant, that the evidence was of an 
offer to pay a part of the debt upon a condition in full 
discharge of the whole, which was not accepted or ex- 
ecuted. If this is correct the evidence was incompe- 
tent, and there was no error. Atwood v. Coburn, 4 N. 
H. 315; Batchelder v. Batchelder, 48 id. 23. We do 
not give the evidence this interpretation. The note 
was the joint debt of the three, and each equitably, as 
between themselves, should pay one-third. The de- 
fendant Chase, considering it so, calls upon the agent 
of the town to reckon the note, so that he can pay his 
share. He makes no question as to his liability or 
ability to pay his share; he seems anxious to do it, and 
have it off his mind. It was a direct, unqualified ad- 
mission of a previous subsisting debt to the extent of 
one-third of the amount due on the note, which he 
was liable and willing to pay. Yet he was originally 
liable to pay the entire note, and an unaccepted offer 
to pay a part of it in full settlement of the whole 
would not take it out of the statute, even to the extent 
of the sum offered. The offer, then, of the defendant 
to pay his share must have been accepted by the plain- 
tiffs, and we think that the evidence reported had 
some tendency to prove that fact, and should have 
been submitted to the jury. Webber v. College, 23 
Pick. 302. The evidence did not tend to show an 
acknowledgment of more than one-third of the note. 
As to the other two-thirds, there was no evidence of a 
new promise. Weare v. Chase. Opinion by Bing- 
ham, J. 


MUNICIPAL CORPORATION — NEGLIGENCE OF — OR- 
DINANCE.—In an action brought against a city for neg- 
ligence, in causing water to flow from the city sewer 
through the plaintiff's drain into his cellar, the fact 
that the plaintiff has not complied with a city ordin- 
ance in the mode of connecting his drain with the city 
sewer will not prevent a recovery, unless non-compli- 





* From Edward A. Jenks, Esq., State Reporter, and to ap- 
pear in 58 New Hampshire Reports. 
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ance has contributed to the injury complained of. 
Nutt v. Manchester. Opinion by Allen, J. 


STATUTE OF FRAUDS— MEMORANDUM — SUFFICIENCY 
or.—A writing is no part of the memorandum re- 
quired by the statute of frauds, unless it is signed by 
the party to be charged, or made, by annexation or 
reference, a part of a writing signed by him. The 
memorandum is insufficient if it is merely a scintilla 
of circumstantial evidence tending to show the essen- 
tials of the contract. Upon a fair construction, its 
legal import must show the essentials, including con- 
tracting parties. In assumpsit for not accepting lum- 
ber, the plaintiff introduced a letter written and 
signed by defendant, a memorandum written by 
defendant and a letter written and signed by plaintiff. 
These were as follows: ‘‘ The defendant’s letter: Lan- 
caster, December 21, 1867. J.B. Brown, Esq., Dear 
Sir— Can you get 20 M. feet maple, the best quality, the 
coming winter, saw it in the spring (or winter), and 
deliver it at the depot at your place in July next? If 
so, for how much per M.? Please call at my place 
when you are at Lancaster, and we will talk it over, or 
write me all the particulars. Respectfully yours. J. 
M. Whipple.’’ The defendant’s memorandum: “ Rock 
maple, clear, for J. M. Whipple, 15,000 feet; 10,000 feet 
2 inches thick; 5,000 feet 144 inches thick. To be 
delivered at the railroad track. Price, $20 per M.” 
The plaintiff's letter: ‘‘May, 1868. John M. Whipple— 
The maple lumber which I agreed to get out for you is 
ready for delivery. Would like to have you call up 
and take the account of it, as I wish to draw it over to 
the railroad track. James B. Brown.’’ Held, not a 
sufficient memorandum. The court said: ‘‘ When one 
document refers to another, the latter is, for the pur- 
pose of such reference, incorporated with the former. 
1 Starkie’s Ev. 359, p. 580 of 4th Eng. ed.; Simons v. 
Steele, 36 N. H. 73, 83; Church v. Brown, 21 N. Y. 315, 
330-334. <A list of taxes may, by annexation and refer- 
ence, be made a part of a tax collector’s warrant. 
Bailey v. Ackerman, 54 N. H. 527. In Tallman v. 
Franklin, 14 N. Y. 584, it was held that a document 
was made a part of a memorandum by being fastened 
to it bya pin before the memorandum was signed, a 
blank column of the memorandum being headed, 
“Terms of sale,’’ and the annexed document having 
the same heading, and containing terms of sale. In 
this case, the letter written by the plaintiff to the de- 
fendant is no part of the memorandum required by 
the statute of frauds, because it is neither signed by 
the defendant, nor made, by annexation or reference, 
a part of a writing signed by him. 2 Kent’s Com. 511; 
Benjamin on Sales, $$ 222-237; Blackburn on Sale, 46- 
54; authorities cited in Morton v. Dean, 13 Metce. 385, 
and in Browne on Statute of Frauds, §§ 346, 348, 371- 
376; Fitzmaurice v. Bayley, 9 H. L. Cas. 78; Skelton 
v. Cole, 1 DeGex & J. 587. It was held, inS. F. M. 
Co. v. Goddard, 14 How. 446, and in Lerned v. Wanne- 
macher, 9 Allen, 412, that, by a writing signed by the 
plaintiff, not signed by the defendant (the party to be 
chdtged), and not made a part of a memorandum 
signed by the defendant, the plaintiff may prove a fact 
which the statute requires to be proved by a memo- 
randum signed by the defendant, those cases are in 
conflict with a mass of authority too great to be over- 
thrown. The soundness of the contrary doctrine was, 
in the former case, demonstrated in the dissenting 
opinion of two judges, and was, in the latter case, sub- 
stantially admitted. The writing, called in this case 
the defendant’s memorandum, is insufficient, because 
if it is signed by the defendant, and if it shows that he 
bought lumber of some one, it does not show of whom 
he bought it. The defendant’s letter of inquiry is 


insufficient, because it does not show that he bought or 
agreed to buy any thing of anybody. A memorandum 
(consisting of one or more writings) may be read, like 





other documents, in the light of the circumstances in 
which it was written, for the explanation of its latent 
ambiguities, and the application of its terms to the 
persons and things sufficiently described in it. But 
this rule does not admit parol evidence to supply an 
essential part of the contract, the omission of which is 
patent on the face of the memorandum. And the 
inequitable operation of the statute is not to be 
avoided by a narrow construction of the law, or a 
liberal construction of the memorandum. Arguments 
from inconvenience and injustice sometimes tend to 
show the law-maker’s intention. But there is reason 
to fear, that in this country as well as in England, the 
favor with which some statutes, and the dislike with 
which others have been regarded by courts, have 
enlarged the distinction between strict and loose con- 
struction, without reference to the legislative intent, 
and introduced a variable standard that exposes the 
province of the Legislature to judicial invasion.” 
Brown v. Whipple. Opinion by Doe, J. 
—_——_4——————_— 


NEW YORK SUPERIOR COURT ABSTRACT. 


GENERAL TERM, APRIL, 1879. 


COMPOSITION IN BANKRUPTCY.—The defense to an 
action upon two promissory notes was a composition 
in bankruptcy under section 17 of the act of 1874. It 
appeared in evidence that composition proceedings 
were begun and that the resolution and statement of 
debts and assets were ordered to be filed. The plain- 
tiffs named as creditors had been omitted. All the 
other creditors received the amounts provided by the 
resolution to be paid tothem. After this steps were 
taken, by which a general meeting of creditors was 
held for the purpose of varying and adding to the 
original resolution by extending the time for the pay- 
ment of the amounts, and also to allow the debtor to 
correct his first statement by including the names of 
the plaintiffs and of this the plaintiff had due notice. 
This was corrected and the resolution was carried. 
Thereupon the U. 8. District Court ordered the addi- 
tional resolation to be recorded and the corrected 
statement to be filed. Upon this proof the court di- 
rected a verdict for the defendant. Held, that this 
proceeding was authorized by section 17, and that the 
effect of it was binding upon the plaintiffs and the 
judgment for defendant should be affirmed. Woodruff 
and others v. Terry. Opinion by Sedgwick, J. Van 
Vorst, J., concurred. 

EXAMINATION OF PARTY BEFORE TRIAL—SUFFI- 
CIENCY OF AFFIDAVITS FOR.—An order for the ex- 
amination of defendant before trial was granted on 
affidavits which say that the plaintiff cannot safely 
proceed to trial without defendant’s depositions that 
the testimony is material and necessary to the plaintiff 
to enable him to prepare for the trial of and to safely 
try this action, but nowhere show an intention to use 
the deposition on the trial. On the motion to set 
aside the order it was also objected that the evidence 
might tend to criminate the witness. The motion to 
set aside the order was denied and defendant appealed. 
Held, that although an objection to giving evidence 
that might tend to criminate the witness should be 
heard and passed upon in the examination itself, it 
was not sufficient ground for setting aside the order. 
That the affidavits were not sufficient; that they did 
not show that the defendant was to be examined as a 
witness before trial, and that they did not disclose 
the purpose of using his testimony upon the trial. 
This should clearly appear in every like case. Order 
reversed. Batterson v. Sandford. Opinion by Sedg- 
wick, J. Van Vorst, J., concurred. 

SECURITY FOR COSTS—ASSIGNEE IN BANKRUPTOY 
MUST GIVE.—An assignee in bankruptcy commenced an 
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action relating tothe bankrupt estate. On motion by 
the defendant he was required to file security for costs, 
although it appeared that he is a freeholder and house- 
holder within this State and entirely solvent. On appeal, 
held, that an assignee in bankruptcy is a trustee of an 
express trust within the meaning of section 317 of the 
Code (citing Reade v. Waterhouse, 52 N. Y. 587); that 
an assignee in bankruptcy, no matter how valuable the 
assets, has no “estate or fund’’ under the power of a 
State court. The order must be approved. More, as- 
signee, etc., vy. Durr. Opinion by Sedgwick, J. Van 
Vorst, J., concurred. 
—_—___>_—_—_—_ 
FINANCIAL LAW. 


PROMISSORY NOTE—WAIVER OF PROTEST BY FIRST 
INDORSER—WHEN SUBSEQUENT INDORSERS PRESUMED 
TO ADopT.—The payee of a promissory note on trans- 
ferring it indorsed his name under the words, ‘* Waiv- 
ing demand and notice.’”’ A subsequent indorser wrote 
his name about an inch below that of the first indorser. 
Held, that the second indorser must be held to have 
adopted the waiver of the first indorser. The court 
said: ‘If either indorser desired to make his contract 
differ from that which the natural construction of the 
words preceding his signature would impart, it would 
be easy for him to exclude himself from their opera- 
tion by placing before his own signature the words, 
“requiring demand and notice,’ or something equiva- 
lent. If he neglects this, the fair presumption is that 
he intends to adopt the language of the previous sign- 
ers and make the same contract.’’ Maine Sup. Ct., 
Jan. 1879. Parshley v. Heath. Opinion by Barrow, J. 


NATIONAL BANKS — LOANS BEYOND ONE-TENTH OF 
CAPITAL.—Section 5200, Revised Statutes of the United 
States regulating the banking business and prohibiting 
the lending of more than one-tenth of! the paid-up 
capital to one person, company or firm, is designed for 
the protection of the stockholders and creditors, and 
the violation of the provision does not avoid the obli- 
gations of the customer. Until the forfeiture of its 
rights, privileges and franchises are determined in the 
mode provided, the bank may do business, and no 
person, by a conspiracy to evade the regulations of the 
law, can escape liability for borrowed money loaned 
by the bank upon personal security in the manner au- 
thorized. Stephens v. Monongahela Nat. Bank. Opin- 
ion by Trunkey, J. 


UNLAWFUL INTEREST—SET-OFF OF INTEREST.— Where 
there has been aseries of renewal notes given toa Na- 
tional bank for the continuation of the same original 
doan, and the bank sues to recover its debt on the last, 
the borrower is entitled to credit for all the interest 
he has paid from the beginning, on the loan, and not 
merely to the excess above the lawfulrate. All inter- 
est paid, or charged and put into the note, must be 
credited. Overholt v. Nat. Bank of Mt. Pleasant, 1 
Norris, 490; 8.C., Thomp. Nat. Bank Cases, 883; Cake v. 
ig 5 W. N.C. 244; S. C., Thomp. Nat. Bank Cases, 
890. Ib. 

——__>—___—— 


NEW BOOKS AND NEW EDITIONS. 


SreconD BRADWELL's REPORTS. 


Reports of the Decisions of the Appellate Courts of the State 
of Illinois. By James B. Bradwell. Volume II, con- 
taining all the remaining opinions of the First District, 
up to the March Term, 1879; the remaining opinions of 
the Second District of the June Term, 1878; and all the 
opinions of the Third District, up to the November 
Term, 1878, and a portion of those of that Term. Chi- 
cago: Chicago Legal News Company, 1879. Pp. 703. 


HIS volume is a model in one respect at least, 
namely, promptness. The volume is not by any 
means interesting. It contains a great many practice 





decisions, and many reviews of questions of fact and 
excessive verdicts. Indeed, there are nothing but re- 
versals in the volume. The law requires these courts 
to write opinions only in cases where they reverse the 
judgment appealed from. Perhaps this has something 
to do with the lack of general interest. We note the 
following cases: A trust, to be exempted from the 
operation of the statute of limitations, must be express, 
cognizable only in equity, and the issue must be between 
the trustee and the beneficiary. Cagwinv. Ball, p. 70. 
A voluntary conveyance, by which the grantor strips 
himself of all his property to avoid future liability, is 
fraudulent as to creditors. Mattingly v. Wulke, p. 169. 
Where a note, long after execution, is signed by 
another on the face or the back, as security, the sign- 
er is liable only as guarantor, unless the signing was 
originally intended and merely delayed. Ives v. Mc- 
Hard, p. 176. An unsealed order, signed ‘A for B,”’ 
binds the principal. King v. Handy, p. 212. In an ac- 
tion by a woman for breach of promise of marriage, 
the plaintiff's lewdness may be shown in mitigation of 
damages; p. 236. A condition in a lease to “ pay all 
assessments,’’ does not include taxes. Stephani v. 
Catholic Bishop of Chicago, p. 249. A printed form of 
a bond, with blanks, signed by sureties, and the blanks 
afterward filled with their names, the amount of pen- 
alty, office of principal and date of election, is void as 
to the sureties. Gage v. Cityof Chicago, p. 332. A 
bequest for such charitable or other purpose as seems 
best to the trustees is invalid. Taylor v. Keep, p. 368. 
Municipal corporations have no inherent power to en- 
gage in commerce or make subscriptions or donations 
torailroads. Town of Pana v. Lippencott, p. 466. The 
volume has no table of cases cited. 


INDEX TO ENGLISH ComMMON-LAW REPORTS. 


A General Index to the English Common-Law Reports. Vol- 
umes LXXXTV to CXVIII, inclusive. By Samuel W. 
Pennypacker, E. Grenough Platt and Samuel 8. Holl- 
ingsworth, of the Philadelphia bar. Vol. III, supple- 
ment. Philadelphia: T. & J. W. Johnson & Co., 1879. 
Pp. XXI, 22—485. 


This is a supplementary index to the American edi- 
tion of the English Common-Law Reports. It is, 
however, much more than a mere index, for it gives 
very brief and generally well-expressed statements of 
the substance of the decisions. It is more like a con- 
cise digest than an index. Indispensable to those who 
have the reports, it is by no means useless to those 
who have not. 


FoRTY-SEVENTH IOWA REPORTS. 


Reports of Cases in Law and Equity, determined in the Su- 
preme Court of the State of Iowa. By John 8. Runnells, 
Reporter. Volume X. Being volume XLVII of the series. 
Des Moines: Mills & Company, Law Publishers, 1879. Pp. 
766. 


This volume contains cases from December, 1877, to 
June, 1878. The following are among the notic®able 
decisions: Where a passenger has been ejected from a 
train for non-payment of fare, he must pay the fare 
from the station where he first entered the train before 
he can insist on being carried forward upon the same 
train, and if he purchases a ticket at the point where 
he was ejected, the conductor may, nevertheless, ex- 
clude him from the train. Stone v. C. & N. W. R. 
Co., p. 82. The arrest and detention in another county 
of a prisoner, who is out on bail, does not release the 
sureties upon his bond. The State v. Merrihew, p. 112. 
Where a deed was executed and delivered in blank, 
with implied authority to insert the grantee’s name, 
his name may be inserted either by the party receiv- 
ing the deed, or by one authorized by him. Swartz v, 
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Ballou, p. 188. An interesting group of cases upon 
the restriction by contract of a common carrier’s lia- 
bility. Stewart v. Merchants’ Dispatch Transportation 
Co., p. 229; Wilde v. Same, p. 247; Bancroft v. Same, 
p. 262. In the first, it was held that such a restriction 
in the contract was defeated by a breach of a stipula- 
tion to carry without change of cars; so in the second, 
where the carrier received goods at New York for Iowa 
City, and afterward issued a bill of lading conditioned 
to carry only to Chicago, knowing that the goods had 
been destroyed in transit at that place; in the third, 
that such a restriction does not inure to the benefit 
of a carrier who receives the goods from a connecting 
line with whom the contract was made, and only for 
its own benefit. A soliciting insurance agent is the 
agent of the insurer, notwithstanding the policy pro- 
vides that he shall be deemed the agent of the in- 
sured, the latter not having been informed of the pro- 
visions. (This case distinguishes, as well as it can, 
Rohrbach v. Germania Ins. Co., 62 N. Y. 47.) Boeicher 
v. Hawkeye Ins. Co., p. 253. In an action for damages 
for personal injuries, the plaintiff may be required by 
the court, upon a proper application therefor by the 
defendant, to submit his person to an examination for 
the purpose of ascertaining the character and extent 
of his injuries. Schroeder v. C., R. I. & P. R. Co., p. 
375. In an action of crim. con., there can be no recoy- 
ery for loss of society unless accompanied by criminal 
conversation. Wood y. Matthews, p. 409. As between 
mortgagor and mortgagee, nursery trees planted by 
the former are a fixture. Adams v. Beadle, p. 439. Un- 
der the civil damage act, bad language and vulgar con- 
duct, not impairing health, are not an item of dam- 
age. Calloway v. Laydon, p. 456. Under the same 
act, where intoxication is produced by sales by several, 
a judgment recovered against one is admissible in an 
action against another to show the extent of the in- 


jury. (Two judges dissenting.) Engleken v. Webber, 
p. 558. If a husband authorizes his wife to sue for ex - 


penses incurred through an injury to her person, he 
cannot afterward recover them in an action against 
the same party. Neumeister v. City of Dubuque, p. 465. 
In an action by a physician for services, proof of the 
pecuniary ability of the defendant is incompetent to 
show the reasonableness of his charge. Robinson v. 
Campbell, p. 625. Notice of protest mailed to one of 
several indorsers resident in the same place, and by 
him mailed to the other indorsers, is valid. Van Brunt 
v. Vaughn, p. 145. An answer in good faith to an in- 
quiry by parents, touching the conduct of their minor 
children, is not slanderous. Long v. Peters, p. 239. 


Evans’ PLEADING. 


Pleading in Civil Actions. By Hugh Davy Evans, LL. D. 
Second Edition, by William Miller, of the Chicago Bar. 
Chicago: E. B. Myers, 1879. Pp. xu, 315. 


This work must always be esteemed aclassic. It re- 
ceived the hearty commendation of Chief Justice 
Marshall, Chancellor Kent and Justice Story. If any 
one iscurious to know all that can be urged in defense 
of the most stupendous absurdity ever concocted by 
human ingenuity, he will find it here urged with great 
ability, and yet not with blind and undiscriminating 
advocacy. Beyond this, there are certain principles of 
common-law pleading which must always adhere to 
pleading under any Code, and these are here admirably 
set forth. The editorial office has fortunately been a 
sinecure. The less ‘‘ editing”’’ such a treatise receives 
the better. The editor has divided it into chapters 


and sections, added marginal notes and a very few 
references to text-books, and furnished an index. It 
is a pleasure to read sucha philosophical work, al- 
though the subject has, in many communities, lost its 
Vital importance. 





CORRESPONDENCE. 


CONVICTION OF NEGLIGENT RAILWAY EMPLOYEES. 


To the Editor of the Albany Law Journal: 

Sir—In your issue of May 3 you speak of the con- 
viction of Charles Hartwell, a conductor of the Old 
Colony Railroad, of manslaughter, for neglect of duty, 
resulting in a fatal accident, as the first instance in this 
country in which a railway conductor has been so con- 
victed. Your remark as to railway conductors may 
be true, but it is not correct as to all railroad em- 
ployees. In 1866 an express train, from New York to 
Washington, running on the New Jersey Railroad, was 
thrown off the track in the city of Newark, by the neg- 
lect of a switchman, named O’Brien, to adjust his 
switch properly, by means of which three persons were 
killed and several others badly hurt. O’Brien was in- 
dicted in Essex county for manslaughter, and was tried 
before the Hon. David A. Depue of the New Jersey Su- 
preme Court, and convicted. On the trial it was 
shown that the defendant was one of the most tried 
and experienced switchmen on the road, and it seemed 
to be a case of mere forgetfulness. He was vigorously 
defended, and the conviction was reviewed in the Su- 
preme Court and was sustained. See the report of the 
case, State v. O’ Brien, 32 N. J. Law Rep. (8 Vroom) 
169. He was punished by imprisonment. I venture 
to send you this statement because it has been stated 
in several well informed journals that Hartwell’s case 
was the first instance in this country in which any 
railroad employee had been held liable criminally for 
such a neglect. M. 

NEWARK, N. J., May 5, 1879. 





Tue LIABILITY OF GRANTEES OF MORTGAGED 
PREMISES. 


To the Editor of the Albany Law Journal: 

Srr— The subject of the liability of grantees of 
mortgaged premises and the modes of enforcing their 
liability, if it exists, have of late been much discussed 
in our courts. In looking over the last volume of re- 
ports of our Court of Appeals (72 N. Y.), we find the 
case of Scofield v. Doscher, in which one of the ques- 
tions was, whether the holder of a mortgage security 
was obliged, under the Revised Statutes, after fore- 
closure of the mortgage, to obtain the leave of court 
before suing upon the covenant of assumption by a 
grantee. The court held that such leave was necessary. 
Referring to the decision in Comstock v. Drohan, 71 N. 
Y. 9, holding the contrary, the court, per Folger, J., 
says: ‘It was put, Lowever, upon the ground that the 
statute applied to the holder of the mortgage only; 
‘ who may and should enforce his claim for a deficiency 
in the foreclosure suit,’ is the language of the court.” 
This distinction will strike every one as sound and 
just, and would need no comment, if we had not been 
referred in a previous case to Comstock v. Drohan asa 
controlling authority even in favor of the ‘‘ holder of 
the mortgage.’’ In Campbell v. Smith, 71 N. Y. 26, the 
plaintiff was ‘‘ the holder of the mortgage,’ and after 
foreclosure sued the defendant upon his covenant of 
assumption for the deficiency. The Court of Appeals 
held him liable, and said that the point that the con- 
sent of the court was necessary to commence the ac- 
tion, “is not tenable, as we have decided in a similar 
case argued at this term,’ referring to Comstock v. 
Drohan. 

It may be said that the cases of Schofield v. Doscher 
and Campbell v. Smith are distinguishable in that the 
defendant was a party to the foreclosure in the former 
and no judgment of deficiency was asked against him, 
while in the latter he was not a party to the foreclo- 
sure suit. The court, however, does not refer to 
Campbell y, Smith in its decision of the latter case, but 
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lays down the principle “that the owner of the mort- 
gage debt, who holds an obligation or covenant for its 
payment or collection, given by a person other than 
the mortgagor, eannot enforce it by action, unless au- 
thorized by the court.” (P. 495.) If this be the true 
construction of the statute, it would seem that Camp- 
bell v. Smith should have been decided according 
to it. R.B T. 
New Yors, May 3, 1879. 


A DEBTOR’s LETTER. 
To the Editor of the Albany Law Journal: 

Srr.—In the belief that the humor, not to say 
impudence, of the subjoined letter, will perhaps amuse 
some of your subscribers, the dry monotony of whose 
practice is not often sprinkled with any thing so 
delightfully cool, I inclose it to you for publication. 
It came in response to the usual so-called “lawyer’s 
letter,’’ asking the settlement of an old claim, now in 
the hands of executors of a deceased creditor. I may 
add that the handwriting is a miserable scrawl, and 
that the writer (whose name I withhold) hails froma 
small town in the State of Connecticut. 

Yours, truly, ete 


Said letter reads as follows: 

“My Dear Srr.—I am informed by yours of the 1st 
inst., that the estate of the late ——, holds three notes 
against me, respectively $81.50, $94.58, $119.50, and 
desiring me to communicate with you in reference 
thereto. I congratulate the estate on holding a claim 
against a person so abundantly able to owe it as myself, 
in fact, were it ten times the amount, I should be able 
to owe it with equal prospect of payment. You speak 
of making me trouble and expense; the latter would 
be impossible as I have nothing to spend; the former 
would only be a verification of the scripture text, 
**Man born of a woman, his days are few and full of 
trouble.’”’ I trust the executor (whoever he may be) 
of Mr. 8S——’s estate is not so lost to all the nobler 
impulses that actuate the human heart, as to desire to 
plunge a man (who is actuated by honest motives, 
however unfortunate he may have been), into unneces- 
sary difficulty, as no benefits could possibly accrue to 
Mr. S——’s heirs by such acourse. In order that you 
may form a correct estimate of the amount the estate 
would be likely to receive by getting out an execution 
and levying, I will give you acomprehensive inven- 
tory of my effects, exclusive of personals exempt by 
law from execution: one saw-buck, one buck-saw, one 
hand-saw, three wagon wheels (all odd ones), one 
wagon shaft (with cross-bar attached), one riding sad- 
dle, the stirrups of which have been sold for old iron, 
it is also minus one flop as, needing soles for a pair of 
boots, and being unable to purchase sole leather, this 
middle flop answered the purpose admirably; the cir- 
cingle has also been substituted for a pair of sus- 
penders, as my pants (the only pair I have) needed 
girthing about the waist; one old harness, nearly com- 
plete, and with about five dollars expended on it for 
repairs, I think would bring about a dollar and a half 
at auction; one old sleigh —this isin a rather dilapi- 
dated condition. It might answer, however, asa 
foundation for a hen-coop; one lame chicken, one pair 
of pine crutches. I am not sure but what tho last- 
named is exempt; I do not know, however, as the law 
makes any allowance for a man who is occasionally 
lame. This, I believe, includes all. In case of an 
attachment, however, according to the laws of this 
State, it would be assigned for the benefit of ALL 
creditors. You would probably get for your share the 
lame chicken or the crutches. 

Throwing all jesting aside Mr. L—, I have really 
got nothing, nor do I see any prospect ahead of ever 
being able to pay it. The executor might just as well 
put those notes down as so much waste paper. I think 


B. L. 





you have made a great discovery in those notes, and 
that discovery is, ‘‘ Perpetual Motion,’ as there is no 
question but what THEY will run forever. Hoping 
you are satisfied of my ability to owe those notes, I 


remain, with great respect and good wishes. 
* 





NOTES. 


E have received the opening number of volume 6 
of Abbott’s New Cases. This is*an excellent 
series, and should be in every lawyer’s library. This 
number contains a note of twenty pages on the Proper 
Practice in Impaneling a Jury, which is alone worth 
the year’s subscription. —— We are indebted to Gov. 
Seymour for a copy of his remarks on the opening of 
the new capitol, reprinted from the Magazine of Amer- 
ican History, and entitled, “‘The Influence of New 
York on American Jurisprudence,’’ which we have re- 
perused with great pleasure and instruction. The au- 
thor has attained an enviable rank in American letters 
and history, as well as in American politics. This lit- 
tle monograph, couched in an elegant and vigorous 
style, and bearing the marks of extensive research on 
every page, exhibits political insight and catholicity of 
sentiment that stamp the writer as a statesman of 
breadth and wisdom. We quote one sentence: ‘‘ We 
are apt to charge upon the theology of the Puritans of 
New England much of the harshness that was due to 
their nationality.’”’ Ex pede Herculem. It is gratify- 
ing to observe that the author writes ‘‘ Puritan”’ with 
acapital P. It is not every man out of New England 
who has the grace to do that. 


The following act was signed by the governor on the 
5th inst. and takes effect immediately: 

“Src. 1. The acknowledgment by married women 
of deeds and other written instruments may be made, 
taken and certified, in the same manner as if they 
were sole; and all acts and parts of acts which require 
from them any other or different acknowledgments or 
certificates thereof are hereby repealed.” 


The Kieff correspondent of the St. Petersburg Jowr- 
nal writes as follows: ‘‘The persons under arrest in 
the Kieff prison resolved some time ago to tunnel 
under the walls of the prison, and so escape. The 
scheme was betrayed to the prison authorities by one 
of the conspirators. How did the authorities act? 
They allowed the prisoners to continue their excava- 
tion without molestation; and when at last the tun- 
nel was completed, and one fine night the prisoners en- 
tered it one after the other, intending to come up 
through an opening beyond the prison precincts, and 
so gain their freedom, soldiers who had been previously 
posted at this opening shot down the escaping prison- 
ers as they came up one after another. When the bulk 
of the prisoners, terrified by the noise of the firing, 
stopped short and remained quiet in the tunnel, sol- 
diers were sent in from behind, and the unfortunate 
wretches, caught between two fires, were all shot 
down.”’ The correspondent adds that the proceeding 
seemed to give the officials ‘‘ much amusement,” and 
that the “ prudent’’ director of the Kieff prison has 
been praised and decorated for having acted with such 
cleverness and decision, and not allowed the prisoners 
to escape. Quite in keeping with this is a statement 
published by the Russian priest who acts as chaplain 
in the central prison at Charkoff. In the official 
Eparchialn Wedomosti (Diocesan Intelligence), he de- 
clares as a fact that of 500 persons detained in that 
prison, 200 have died within the last four months. One 
of the heaviest charges, it will be remembered, made 
by the Nihilists against Russian official administration 
was the brutal treatment of prisoners, in consequence 
of which the health of most prisoners was quite 
broken down, many dying, and some being driven into 
madness. 
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CURRENT TOPICS. 
HERE is a bill before Congress designed to re- 
duce the emoluments of the Reporter of the 
decisions of the Supreme Court of the United 
States, and the price of the reports. The Reporter 
now receives a salary of $2,500 per annum, if one 
volume of reports is issued, with an additional 
$1,500 if by direction of the court a second volume 
is issued during the year. As two volumes are reg- 
ularly issued per year, his salary is $4,000. Besides 
this he has the profit arising from the sales of the 
reports, and these, with the salary, the correspond- 
ent of the New York Times places at $20,000, which 
is probably about double the sum actually received 
by the Reporter, for figures like facts grow wonder- 
fully in the hands of newspaper correspondents. 
The bill now pending provides that the Reporter 
shall receive a salary of $4,500, with an extra $500 
for each additional volume issued in any one year, 
and that the reports shall be printed and sold by 
the public printer, at a price not exceeding 10 per 
cent in addition to the cost of printing and bind- 
ing. The bill was favorably reported by the com- 
mittee on revision of the laws, and would have been 
considered on Saturday last but for the opposition 
of Gen. Garfield who had it referred to the commit- 
tee of the whole. 


The Penal Code and the Code of Criminal Pro- 
cedure were passed in both houses of the Legisla- 
ture on Wednesday, and were sent to the Governor. 
The bases and greater part of these codes are the 
Code of Criminal Procedure reported by the Prac- 
tice Commission in 1849, and the Penal Code re- 
ported by the Code Commission in 1864; but both 
have been subjected to careful revision and have 
been conformed to recent legislation and adjudica- 
tion under the joint supervision of Mr. Field, Mr. 
Emott, and Mr. Benj. K. Phelps. 


Tn the senate, on Wednesday, Senator J. F. Pierce 
delivered a speech in opposition to Senator McCar- 
thy’s bill to abolish the office of State Commissioner 
in Lunacy; and so conclusively did he demonstrate 
the importance and the necessity of the office —— so 
clearly did he establish the efficiency and capability 
of the present Commissioner, Prof. Ordronaux — 
that the senate voted to strike out the enacting 
clause of the bill immediately at the conclusion of 
the speech. Senator McCarthy’s attack on the State 
Commissioner was groundless and disgraceful, and 
has met, as it deserved, a most overwhelming de- 
feat. 


Law and order seem to be erecting their heads— 
for fear of giving offense, we will say —all over the 
In the case of Cox, indicted in Georgia 


Vor. 19.— No. 20. 


country. 





for killing Col. Alston, the jury brought in a ver- 
dict of guilty, with a recommendation to mercy, 
which secures to the prisoner, under a recent law, a 
commutation of the penalty to imprisonment for 
life. It is a singular circumstance that the victim 
in this case was, if not the framer, the active pro- 
moter, of the humane act under which his murderer 
is the first to find shelter. In this case the thread- 
bare defense that the murdered man was seeking the 
murderer’s life, and that the latter acted with a pru- 
dent precaution in self-defense, seems to have been 
so very thin that the jury saw through it. The ver- 
dict is a wholesome one; as is that also in the 
Poindexter-Curtis case. Mr. Poindexter is the most 
illogical of men. In his “ protest” to the court he 
takes on the airs of a martyr, and says that his con- 
viction is against all the ‘‘ traditions” of the State, 
by which a man was always upheld in ‘‘ defending 
the honor of woman.” Mr. Poindexter is not pun- 
ished for cowhiding the gallant shoemaker who had 
tuo familiarly praised the feet of his betrothed. He 
is punished for unnecessarily killing the said shoe- 
maker two hours afterward, when the latter pro- 
posed to cowhide him. The woman cannot in any 
way be dragged into that affray to shelter the killer. 
He had had ‘‘satisfaction,” and instead of taking 
his whipping kindly, like Curtis, he did not even 
wait for it, but fired. If Mr. Poindexter means 
that the ‘‘ traditions” have upheld a man for killing 
another for such conduct as Curtis’ toward the lady, 
he slanders his State. The moral of this unhappy 
affair is that ladies should keep away from imperti- 
nent tradesmen, whose impertinence they have once 
experienced, or else do the cowhiding or shooting 
themselves, and when they do take the law into 
their own hands, the ‘‘ traditions” seem to bring 
them off uniformly scot-free. 


c 


We have received a paper covered book of 189 
pages, professing to be an account of the trial of one 
Bennett, in the United States Circuit Court before 
Judge Benedict, in March last, on the charge of 
mailing prohibited matter. Mr. Bennett is a ‘‘ Free- 
thinker,” and a “ Free-lover,” who had been decoyed 
by Mr. Anthony Comstock into mailing a copy of a 
book, written by Bennett, entitled ‘“ Cupid’s Yokes, 
or the Binding Forces of Conjugal Life;” on ac- 
count of which he was indicted and convicted. 
Bennett says the book is not ‘‘ obscene,” but only 
“ scientific.” From what we glean in this account, 
we judge it to be a nasty book, designed among 
other things to teach people how to shake the tree 
of life without detaching the fruit ; to vindicate the 
‘¢ principles ” of free-love; and so to train public 
opinion that “a lady and gentleman can as properly 
and innocently occupy one room at night as they 
can now dine together.” Bennett, no doubt, is a 
reprehensible man, but we very much doubt the pol- 
icy of prosecuting him and thus advertising his bad 
book. We should apply to this case the remarks of 
the Lord Chief Justice in Reg. v. Bradlaugh and Mrs, 
Besant : 








| 
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A more ill-advised, more injudicious proceeding in- 


the way of a prosecution was — never brought 
into a court of justice. ere is a book which 
has been published now for more than forty years, 
which appears never to have got into general circu- 
lation to any practical extent and which by this in- 
judicious proceeding has been resuscitated and sent 
into circulation to the extent of 128,000 copies. * 

* * We believe that if there was any thing wrong 
in this book, if there was any question about the 
morality of it, I mean about the obscenity of it, this 
is the way to give it circulation,” etc. 


But while we think it impolitic gratuitously to 
advertise obscene publications by such prosecutions, 
we do not find this inconsistent with a refusal to 
adopt the ideas of such publications for ourselves or 
to have our children indoctrinated with them. This 
same Mrs. Besant, by virtue of a deed of separation 
between. herself and her husband in 1873, consented 
that the father should have the custody of their in- 
fant child, then only three years old. In a suit 
for the custody of the child, the Court of Appeal 
early last month enforced that agreement. The 
court held, that owing to the mother’s avowed denial 
of all religion, and her publication of a book de- 
clared by the Master of the Rolls and by the verdict 
of the jury in the criminal prosecution above men- 
tioned to be grossly immoral, it would be prejudi- 
cial to the child’s interests and prospects to remain 
under the nurture of the mother. The rule that the 
child should be brought up in the father’s religious 
faith, in the absence of any different fixed religious 
ideas of the infant, would have sufficed to dispose 
of the case; but the court laid stress on the unfit- 
ness of a woman, who had uttered a book so offen- 
sive to those principles of decency, morality and 
propriety, which are entertained by the great mass 
of Christian people, to be guardian for her little 
daughter. We much prefer the latter ground to 
the former. An infidel may be a good and wise 
parent. Eldon’s conduct in depriving Shelley of his 
children on account of his irreligion was a shocking 
exercise of judicial power. But a woman like Mrs. 
Besant, whose business in life is to teach other 
women to avoid having children, can well afford to 
part with her own. 

—__.—_—__— 


NOTES OF CASES. 

NOVEL and important decision in constitu- 

tional law was made by the Supreme Court of 
Pennsylvania on the 31st of March, ult., in 
Walsh v. The Commonwealth ex rel. Evans, '7 Weekly 
Notes, 21. The Constitution of Pennsylvania pro- 
vides that ‘the governor shall have power to 
fill any vacancy that may happen . . . in 
a judicial office, or in any other elective office 
which he is or may be authorized to fill; 
but in any such case of vacancy in an elective 
office, a person shall be chosen to said office at 
the next general election, unless the vacancy shall 
happen within three calendar months immedi- 
ately preceding such election, in which case the 





election for said office shall be held at the second 
succeeding general election.” A statute of the 
State was passed providing for the erection of new 
counties, and that the governor should appoint the 
new county officers who should continue in office 
until the next general election, and that at the next 
general election after the erection of a new county 
the elective officers should be elected. The court 
held that when a new county was erected a “ va- 
cancy ”’ in its officers ‘‘ happened ” within the mean- 
ing of the Constitution, and that therefore where a 
county was erected within three calendar montlis 
of the general election, no election for officers of 
the new county could be held until the second gen- 
eral election succeeding its erection, and that the 
governor’s appointees were entitled to hold over 
until the term of those who should be chosen at 
such election. Mercur and Gordon, JJ., dissented. 
The authorities cited by the defendant’s counsel in 
favor of this definition of the word ‘‘ vacancy,” and 
which authorities the court said had been “mar- 
shalled with great ability,” are the following: Stock- 
ing v. State, 7 Indiana, 329; Collins v. State, 8 id. 
344; Biddle v. Willard, 10 id. 63; Dillon on Municip. 
Corporations, § 161, note 4; State v. Adams, 2 Stew- 
art’s Ala. Reports, 231; Gormley v. Taylor, 44 Ga. 
79; Giles v. Russ, 49 id. 115; 14 Opinions U. 8. 
Att’y-Gen’l, 2. 


There is something to be said in favor of the view 
that the words “vacancy happening” have relation 
to a vacancy in an existing office, and not to new 
offices that had never been filled. Speaking of the 
provision in the Federal Constitution giving the 
president power to fill vacancies happening during 
the recess of the senate, Mr. Justice Story said: ‘‘ In 
1813 President Madison appointed and commissioned 
ministers to negotiate the treaty of peace of Ghent, 
during the recess of the senate; and a question was 
made whether he had a constitutional authority so 
to do, there being no vacancy of any existing office 
but this being the creation of a new office. The 
senate at their next session are said to have entered 
a protest against such an exercise of power by the 
executive. On a subsequent occasion (April 20, 
1822), the senate seem distinctly to have held, that 
the president could not create the office of a minis- 
ter, and make appointments to such office during 
the recess, without the consent of the senate. By 
‘vacancies’ they understood to be meant vacancies 
occurring from death, resignation, promotion or re- 
moval. The word ‘happen’ had relation to some 
casualty not provided for by law. If the senate are 
in session when offices are created by law, which 
have not yet been filled, and nominations are not 
then made to them by the president, he cannot ap- 
point to such offices during the recess of the senate, 
because the vacancy does not happen during the re- 
cess of the senate.” 2 Story on Const., § 1559. In 
the recent discussion in the United States senate as to 
the admission of Mr. Bell, of New Hampshire, Sen- 
ator Saulsbury cited anonymously a decision of the 
Supreme Court of Arkansas as to the meaning of 
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the constitutional provision that when any vacancy 
shall occur in the office of a commissioner by death, 
resignation or otherwise, and he gave the following 
as the language of the court: ‘‘ We consider it per- 
fectly clear that the vacancies contemplated neces- 
sarily presupposed that the offices had been once 
filled, and that the provision for filling those vacan- 
cies was solely designed to embrace the unexpired 
portion of the term that might remain after the hap- 
pening of such vacancy.” 


A question, on which there is some conflict and 
confusion of authority, was decided in February, 
ult., by the Supreme Court of Rhode Island, in the 
case of Hunt v. Jones, on these facts: H. sold to J. 
certain goods. The sale took place in Rhode 
Island, and the contract was valid there. The deliv- 
ery was to take place in New York, and the contract 
was invalid by the statute of frauds of that State. 
In assumpsit brought by H. against J. for breach of 
this contract, held, that H. was entitled to recover, 
or, in other words, that the validity of a contract 
in respect of the form or mode of contracting, de- 
pends on the law of the place where it is made, and 
not on the law of the place where it is to be per- 
formed. This is undoubtedly the correct rule. In 
Scudder v. Union Nat. Bank, 1 Otto, 406, the court 
said: ‘* Matters bearing upon the execution, the in- 
terpretation and the validity of a contract are deter- 
mined by the law of the place where the contract is 
made. Matters connected with its performance are 
regulated by the law prevailing at the place of per- 
formance. Matters respecting the remedy, such as 
the bringing of suits, admissibility of evidence, 
statutes of limitation, depend upon the law of the 
place where the suit is brought.” The rule thus 
laid down, considered as a rule for personal con- 
tracts, though it is at variance with many dicta 
and decisions, is well supported on authority. Da- 
costa v. Davis, 24 N. J. Law, 319; Downer v. Chese- 
brough, 36 Conn, 39; S. C., 4 Am. Rep. 29; Cooper 
v. Waldegrave, 2 Beav. 282; Vidal v. Thompson, 11 
Mart. L. 23; Aymar v. Sheldon, 12 Wend. 439; Chap- 
man v. Robertson, 6 Paige, 627, 634; Bain v. White- 
haven, etc., Railway Oo., 3 H. L. 1; Van Reimsdyk v. 
Kane, 1 Gall. 371; Wharton’s Conflict of Laws, 
§ 401, p. 676; Story’s Conflict of Laws, 234, sq. 
There are cases which go further- and hold that a 
contract, made in good faith in one State to be 
performed in another, will be upheld if it conforms 
to the law of either State. In making such con- 
tracts, it is argued, the parties may have in view 
either the law of the State where the contract is 
made or the law of the State where it is to be per- 
formed; and therefore the contract, if made in good 
faith without any design to evade the law, ought to 
be allowed and enforced according to its presumable 
intent, wt res magis valeat quam pereat. This rule 


has been applied especially to stipulations for inter- 
est on contracts for the payment of money, and is 
commended by Professor Parsons as reasonable and 
just. Fisher v. Otis, 3 Chand, 83; Depaw v. Hum- 
phreys, 8 Mart. (N. 8.) L. 1; Cromwell v. County of 





Sac, 6 Otto, 51; Bolton v. Street, 3 Cold. 31; Kilgore 
v. Dempsey, 25 Ohio St. 413; S. C., 18 Am. Rep. 306. 
2 Parsons’ Contracts, 583; Wharton’s Conflict of 
Laws, § 507. 


At what time rent payable on a day certain be- 
comes legally due so as to be subject to attachment 
or garnishment, has just been decided by the Su- 
preme Court of Rhode Island in Ordway v. Reming- 
ton. There a lease demised a term of years ‘‘ from 
the first day of September now next ensuing,” and 
reserved a rent payable ‘‘ by equal quarter yearly 
payments,” the first payment ‘‘to be made on the 
first day of December now next ensuing.” Held, that 
the rent, though payable December 1, was not legally 
due, and consequently not subject to garnishment 
as personalty, until after midnight of December 1. 
The question is, the court said, whether the rent 
which was payable December 1, 1877, was attacha- 
ble at 3.15 of the afternoon of that day. This ques- 
tion depends on another, to wit, whether the quarter 
expired on that or the previous day. For if the 
quarter expired on that day, then the rent, though 
payable, was not due until after midnight, ‘and 
until due, the lessor being owner in fee of the prem- 
ises demised, it was not personal estate, but, the 
lessor dying, it would have gone as realty to his 
heirs. Olun’s case, 10 Rep. 127; Rockingham v. Pen- 
rice, 1 P. Williams, 177; Norris v. Harrison, 2 Madd. 
268; Duppa v. Mayo, 1 Williams’ Saunders, 282, 
286 and note 12; note to Hv parte Smyth, 1 Swanst. 
842; Taylor’s Land. and Ten., § 391; 3 Greenl. Cruise, 
283-5. Whether the quarter expired December 1st, or 
November 30th, depends on the construction of the 
lease. The lease, as we have seen, runs “from the 
first day of September.” If the first day of Sep- 
tember is included, the quarter expired November 
30; if it is excluded, the quarter expired December 
ist. The day is to be included or excluded accord- 
ing to the apparent intention of the parties to the 
lease; but if the demise is from a given day and 
there is nothing else to indicate the intention, then, 
unless there is some particular reason for holding 
otherwise, according to the weight of authority, we 
think the given day must be excluded. Taylor’s 
Landlord and Tenant, § 78; 4 Greenleaf’s Cruise, 
*59 and note; Atkins v. Sleeper, 7 Allen, 487; Far- 
well v. Rogers, 4 Cush. 460; Bemis v. Leonard, 118 
Mass. 502; Bigelow v. Willson, 1 Pick. 485; Styles 
v. Wardle, 4 B. & C. 908; Clayton’s case, 5 Rep. 1; 
Webb v Fairmanner, 38 M. & W. 473; Millard v. Wil- 
lard, 8 R. I. 42; Handley v. Cunningham's Trustee, 
12 Bush, 401; Sheets v. Selden’s Lessee, 2 Wall. 177, 
190; Weeks v. Hull, 19 Conn. 376; Blake v. Crown- 
inshield, 9 N. H. 804. The case of Ackland v. Lut- 
ley, 9 A. & E. 879, is precisely in point. There a 
house was demised habendum for twenty-one years 
from March 25, 1809, paying rent on certain days of 
which March 25 was one, and it was held that the 
term under the lease did not expire till the end of 
March 25, 1830. Lord Denman, in delivering judg- 
ment, said: ‘‘The general understanding is, that 
terms for years last during the whole anniversary 
of the day from which they are granted. Indeed 
if this were otherwise, the last day, on which rent 
is almost uniformly made payable, would be poste- 
rior to the lease.” 
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THE PRISONER AS A WITNESS. 


1. 


RECENT communication in this JouRNAL, un- 
der the above title (19 Alb. L. J. 343), has 
reminded us of a purpose which we have long enter- 
tained, of examining the adjudications on this sub- 
ject, to which the recent statutes permitting accused 
persons to testify in their own behalf have given 
birth. 

In Brandon v. People, 42 N. Y. 265, the prisoner 
was asked on cross-examination, ‘‘ Have you ever 
been arrested before for theft?” The question was 
objected to as an attack upon her character, which 
she had not herself put in issue, but the court held, 
that ‘‘no suggestion of privilege being made, the ob- 
jection was properly overruled.” It was there said: 
‘The defendant, however, appeared before the 
court below in a double capacity, that of an accused 
party on trial, and that of a witness. As an ac- 
cused party on trial, she was entitled to the appli- 
cation of the rule that her character could not be 
attacked unless she herself opened the question. 
She had the benefit of it, as the district attorney 
opened and closed his case, without allusion to her 
character. She however chose to avail herself of 
the statute of 1869, which permitted her to make 
herself a ‘competent witness’ in the case. She 
was not compelled to take this position, the statute 
declaring that the failure to testify should not create 
any presumption against her. She elected, however, 
to make herself a witness. She became and was a 
competent witness. For this purpose she left her 
position as a defendant, and while upon the stand, 
was subject to the same rules, and called upon by 
law to submit to the same tests which could by law 
be applied to other witnesses.” “She cannot claim 
the advantages of the position of a witness, and at 
the same time avoid its duties and responsibilities.” 

In Oonnors v. The People, 50 N. Y. 240, the pris- 
oner was asked on cross-examination, “ how many 
times have you been arrested ?”” This was objected 
to, on the ground that the Constitution provides 
that ‘‘no man can be compelled to be a witness 
against himself.” There was no claim of privilege, 
and the objection was held to have been properly 
overruled, on the authority of the Brandon case. 
The court said: “The prohibition in the Constitu- 
tion is against compelling an accused person to be- 
come a witness against himself. If he consents to 
become a witness in the case voluntarily ” — (pray, 
how could he consent involuntarily ?) — “and with- 
out any compulsion, it would seem to follow that he 
occupies for the time being the position of a wit- 
ness with all its rights and privileges, and subject 
to all its duties and obligations. If he gives evi- 
dence which bears against himself, it results from 
his voluntary act of becoming a witness, and not 
from compulsion. His act was the primary cause, 
and if that was voluntary, he has no reason to com- 
plain.” (The chief judge also observed—this was 
five years ago—that “the act is not regarded with 





much favor by the bench, bar, or the people.” How- 
ever that may have been or may now be, it was and 
is probably regarded with considerable favor by 
accused persons.) 

We now come to consider the two cases which 
were the subject of criticism by our correspondent, 
namely, People v. Casey, 72 N. Y. 393, and People 
v. Brown, id. 571. The former was substantially 
like the Brandon and Connors cases, and was de- 
cided in harmony with them. In the latter, the 
prisoner pleaded his privilege, or rather his counsel 
did it for him, and it was held to excuse him from 
answering. The cases are thus clearly distinguish- 
able, and Chief Judge Church, in the latter, distin- 
guished that case from Brandon and Connors on the 
ground that there the witness did not claim his priv- 
ilege. Judge Earl, who delivered the opinion in 
the Carey case, ‘‘ concurred in the result” of the 
Brown case, and both were decided at the same 
term. Some obiter expressions of the chief judge 
have called forth some criticism. Judge Earl says 
(pp. 398-9) : 


‘¢ When a prisoner offers himself as a witness in 
his own behalf, he is subject to the same rules upon 
cross-examination as any other witness. He may 
be asked questions disclosing his past life and con- 
duct, and thus impairing his credibility. Such 
questions may tend to show that he has before been 
guilty of the same crime as that for which he is 
upon trial; but they are not on that account incom- 
petent. When he offers himself as a witness, and 
seeks to take the benefit of the statute which au- 
thorizes him to testify on his own behalf, he takes 
the hazard of such questions. He must determiue, 
before he offers himself, whether his examination 
will benefit or injure him. The extent to which 
such an examination may go to test the witnesses’ 
credibility is largely in the discretion of the trial 
court.” 

Chief Judge Church says (pp. 573-4), that per- 
sons on trial for criminal offenses, ‘‘often by a 
species of moral compulsion are forced upon the 
stand as witnesses, and being there are obliged to 
run the gauntlet of their whole lives on cross-exam- 
ination, and every immorality, vice or crime of which 
they may have been guilty, or suspected of being 
guilty, is brought out ostensibly to affect credibil- 
ity, but practically used to produce a conviction for 
the particular offense for which the accused is being 
tried, upon evidence which otherwise would be 
deemed insufficient. Such a result is manifestly un- 
just, and every precaution should be afforded to 
guard against it. * se I am of the 
opinion that the eeneitiitiaa of persons who 
are witnesses in their own behalf, when on trial for 
criminal offenses, should in general be limited to 
matters pertinent to the issue, or such as may be 
proved by other witnesses, I believe such a rule 
necessary to eggs a a conviction for one offense by 
proof that the accused may have been guilty of 
others. Such a result can only be prow H practi- 
cally by the observance of this rule.” 


It is evident that these different expressions do 
not conflict with the decisions. The remarks of 
Judge Church are evidently addressed to the excess- 
ive elasticity of ‘‘ discretion” in trial judges who 
allow such inquiries, when privilege is not claimed. 
In Judge Earl’s remarks, which are strictly within 
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his case, there is nothing which conflicts with the 


claim of privilege, and they must be read with ref- 
erence to the fact that no such claim was set up. 
Therefore we think the deductions of our esteemed 
correspondent hardly warranted. (As a matter of 
curiosity, we would like to know whether the dis- 
tinguished chief judge has ‘‘ softened down” since 
the Connors case, or whether his remarks there about 
the unpopularity of the act were out of mercy for 
accused persons, who perchance were prejudiced by 
the act.) 

To be distinguished from the Brown case is Com- 
monwealth v. Nichols, 114 Mass, 285; 19 Am. Rep. 
846. It was there held, that where the prisoner be- 
comes a witness, under the statute which makes him 
“a competent witness at his own request but not 
otherwise,” and testifies that he did not commit the 
crime of which he stands accused, he may be cross- 
examined as to every thing relevant to the issue, 
although he declines to answer on the ground that 
it would tend to criminate him. The accusation 
was adultery with one Morris, in Middlesex county, 
and having testified that he never had had criminal 
intercourse with her then, he was asked whether 
‘within a few weeks either way he had had criminal 
intercourse with her. This was strictly relevant to 
the issue, while in the Brown case the question re- 
lated to other offenses than that charged in the 
indictment, and had reference solely to character. 
This sufficiently distinguishes the cases. The court 
observe: ‘A party to the cause, who voluntarily 
offers himself as a witness, is entitled to no more, 
and in some respects to less, protection than a third 
person who testifies in obedience to a summons. A 
party taking the stand as a witness in his own be- 
half may be cross-examined in relation to a commu- 
nication between himself and his counsel, as to 
which the latter would not be allowed to testify. 
Woburn v. Henshaw, 101 Mass. 193; 8. C., 3 Am. 
Rep. 333. Anda refusal to answer a question, on 
the ground that it might criminate him, is compe- 
tent evidence against him when it would not be 
against an ordinary witness. Andrews v. Frye, 104 
Mass. 234.” “ The object of these statutes is not to 
protect or assist criminals, but to promote the dis- 
covery of truth,” etc. 

To the same purport is State v. Wentworth, 65 Me. 
234; 20 Am. Rep. 688. The prisoner was indicted 
for illegally selling intoxicating liquors. eing 
called as a witness on his own behalf, he was asked 
on cross-examination concerning other sales than 
the one in question. His counsel objected on the 
grounds of irrelevancy and privilege. It was held 
that the accused had waived his constitutional priv- 
ilege by becoming a witness, that he could not 
claim his privilege against the questions asked him, 
and that the privilege was his alone, and not that of 
his counsel. On the last ground the decision is in- 
consistent with the Brown case, for there the priv- 
ilege was claimed by counsel for the witness, The 
questions were held to be pertinent to the issue, to 
prove or tend to prove the sale in question. The 


court say: ‘‘A sale is denied. Before selling, he 
must have liquors to sell. Selling implies having. 








It is important to prove having. Having been ad- 
mitted, for what purpose were they ”"—(i. ¢., bottles 
of liquor)—‘‘had ?” etc. This is ingenious, but 
rather fine; for to prove the ‘‘ having” it certainly 
was not necessary to prove the former ‘‘ selling.” It 
seems to us that the proper distinction is this: while 
the prisoner, having made himself a witness, cannot de- 
cline to answer relevant inquiries on the ground that it 
may tend to convict him of the crime in question, yet he 
may decline to answer such inquiries as tend to convict 
of other offenses not in question. In short, on both 
grounds this seems a very unauthoritative case. To 
sustain the ruling on the point that the privilege 
was not asserted by the party himself, the court cite 
the Brandon and the Connors cases, which do not 
involve or discuss this point. 

Under most statutes the prisoner is humanely pro- 
tected from adverse comment on his omission to 
testify. This is not soin Maine. Thus, in State v. 
Cleaves, 59 Me. 298; 8 Am. Rep. 422, it was held 
that it was correct for the judge to charge the jury, 
that the omission of the defendant to take the stand 
was a proper consideration in determining his guilt 
or innocence. The court say: ‘‘His declining to 
avail himself of the privilege of testifying is an ex- 
istent and obvious fact. It is a fact patent in the 
case. The jury cannot avoid perceiving it. Why 
should they not regard it as a fact of more or less 
weight in determining the guilt or innocence of the 
accused ?” And the court compare such omission 
to the looks, speech, or silence of the accused when 
charged or on trial. The vice of this reasoning is 
that the demeanor of the accused is no criterion 
of his guilt or innocence. Embarrassed innocence 
and brazen guilt are seen daily in criminal courts, 
The omission to testify may simply result from an 
utter inability to explain circumstances. The plea 
of not guilty is equivalent to a denial of the crime. 
And yet the court say in this case, that the statute 
was passed ‘‘ for the benefit of the innocent and for 
the protection of innocence.” On the other hand, in 
New York, Ohio, and California, it is held that the 
omission shall not be commented on, We presume 
that the Ohio and California statutes, like that of 
New York, provide that the omission ‘‘ shall not 
create any unfavorable presumption.” Ruloff v. Peo- 
ple, 45 N. Y. 213; People v. Tyler, 36 Cal. 522; Calk- 
ins v. State, 18 Ohio St. 366. 





ORGANIZATION OF THE SUPREME COURT 
OF JUDICATURE OF THE PROVINCE 
OF NEW YORK. 
BY ROB’T LUDLOW FOWLER. 


x. 


\OVERNOR COSBY was so much exasperated with 
the dissenting opinion of Chief Justice Morris in 
Cosby v. Van Dam, that in an unguarded moment he 
removed Morris and promoted puisne Justice Delancey 
to the chief justiceship of the Supreme Court. This 
imprudent act, being without the advice or consent of 
the Council, added to the general excitement in which 
the Province was already thrown by the majority de- 
cision in Cosby v. Van Dam. 








390 


THE ALBANY LAW JOURNAL. 











Morris, induced, by the injustice of his removal, 
to seek ascendency in the Provincial Assembly, 
was promptly elected to represent his county of 
Westchester. His election was closely contested 
by the court, or aristocratic party, composed 
mainly of “the people of figure,’’ according to the ac- 
counts of that day. A son of Judge Morris was, at the 
same time, elected to the Assembly as burgess of the in- 
corporated town of Westchester. In this election party 
spirit ran so high that when Judge Morris arrived at 
the capital, he was welcomed by a salute of cannon 
and a grand public entertainment in his honor. Judge 
Morris now became the leader of the popular, or dem- 
ocratic party in the Province. The acrimony of the 
canvass displayed itself in Zenger’s New York Weekly 
Journal, which, besides the ‘‘ freshest advices, foreign 
and domestic,” it announced in its advertisement, 
contained matter of a sort highly offensive to the Gov- 
ernor and his party. This finally became so intolera- 
ble that Zenger’s prosecution for libel ensued. 

After the election of Judge Morris every measure of 
the Governor's adherents was contested in and out of 
the Assembly. Petitions from the citizens of New 
York, Westchester and Queens county were addressed 
to the Legislature, praying relief against the new 
court, illegally sought to be established in the Prov- 
ince. 

The petitions appear to have been substantially as 
follows: ‘* Humbly showing, ‘That the said petition- 
ers, being inhabitants of the Province of New York, 
part of the dominions of Great Britain, they did take 
themselves to be entitled to the liberties of English- 
men,.’” That it is well known “that the courts are 
not established by act of Assembly, as by the laws of 
England they also ought to be, especially the court of 
equity, lately erected in the Supreme Court of this 
Province, which they take to be a grievance, and de- 
structive to the liberties of the people as it is now con- 
stituted.’’ The petitioners prayed, that the Assembly 
“would settle the fees of the lawyers and officers of the 
Government and the courts of justice by an act or acts 
of the General Assembly in such manner as their honors 
should judge to be most conducive to preserve the Jib- 
erties and properties of his Majesty’s subjects from any 
encroachment, and their petitioners, as in duty bound, 
would ever pray,’ etc. The petitions being brought 
into the house on the 3lst of May, 1734, their further 
consideration was postponed until the Friday follow- 
ing, in order to hear counsel on the floor of the house, 
both in support of and aguinst the petitions. This 
unparliamentary proceeding evinces the state of ex- 
citement into which the Province was thrown by the 
decision in the case of Cosby v. Van Dam. When the 
appointed day arrived the house was informed that 
Mr. Smith and Mr. Murray, the counsel to be heard 
regarding the petitions, were in attendance. Mr. Smith 
was ordered to proceed in support of the petitions. As 
these arguments of Messrs. Smith and Murray are illus- 
trative of the matter under consideration, a synopsis 
of them is pertinent.* 

The arguments were subsequently ordered to be 
printed (Journals of Assembly, June 14, 1734) by Mr. 
Bradford, the King’s printer, and a copy of the same 
delivered to each member of the Assembly. Fortun- 
ately copies of both have found their way into the 
New York Historical Society Collection. 

Mr. Smith’s discourse was divided into two heads of 
inquiry: ‘“‘(1) Whether the King could, in England, 
“erect a court of equity without consent of the Legis- 
“lature? (2) If not, then, whether a court of equity 
“within this Colony could legally have any being or 





*The late Judge Hoffman (1 Ch. Pr., p. 12) speaking of 
these arguments, says, ‘“‘I have not been able to discover 
them; they would be invaluable to illustrate our judicial 
history.” 





* authority without such consent?’’ ‘The first branch 
of his argument Mr. Smith promptly answers in the 
negative: ‘‘I conceive that the King cannot erect a 
“court of equity in England without the consent of the 
‘“* Legislature there. That the law is clearly so, appears 
**to me from the opinions of some of the greatest law- 
“vers of the English nation, sundry adjudged cases 
“expressly in point, and several acts of Parliament, 
“which either suppose or declare it. Sir Edward 
**Coke, who was Lord Chief Justice of England in the 
‘reign of King James I, whose great learning has dig- 
“nified him with the style and title of the Oracle of 
“Law, notes, ‘that a court of equity may be had by 
** prescription, but cannot be raised by grant.’ ”’ 

Mr. Smith makes a distinction between the King’s 
power to erect courts which proceeded according to 
the course of the common law and his power to erect 
courts of equity. He cites Wood’s Inst. 460; 4 Coke's 
Inst. 87, where it was held that Queen Elizabeth couid 
not raise acourt of equity by her letters patents. 4 id. 
245; 12 Co. Rep. 114; Earl of Derby’s Case, 4 Inst. 213. 

Mr. Smith proceeded to maintain “ that all those 
* courts whose jurisdiction in equity had been allowed, 
‘**had their authority by prescription, before the time 
“‘of memory, or if within the time of memory, they 
‘*have their whole power by act of Parliament.”’ Af- 
ter a very learned and clear exposition of the Court of 
Chancery in England, Mr. Smith addressed himself to 
the second question: ‘If the King cannot in England 
erect a court of equity, without the assent of the Leg- 
islature, then whether a court of equity within this 
Colony can legally have any being or authority with- 
out such consent?” At this point Mr. Smith aban- 
dons precedents and announces that he will rely “on 
the authority of reason and upon a fair deduction from 
such principles as are known and certain.”’ 

He continues: ** Whoever admits that the King can- 
not erect a court of equity in England, without the 
consent of the Legislature, and yet affirms that the 
King can erect such a court within this Colony, with- 
out such consent, should show that law which enables 
him to do this.’’ We shall have occasion to observe 
the fallacy in this comparison, after stating the other 
points of Mr. Smith’s address. He refers to the King’s 
coronation oath (1 Wm. & M., cap. 6), ‘‘ where he 
swears to govern the people of England and the dvu- 
minions thereunto belonging according to the statutes 
in Parliament agreed on and the laws and customs of 
the same,’’ and then deduces that the subjects, inhabit- 
ing the King’s remotest dominions, are to be governed 
by the same laws as those within the realm. 

Mr. Smith contended that the prerogatives of the 
King were the same in England and in New York. 
Referring to the act of 1683 (19 Alb. Law Jour., p. 231) 
erecting acourt of equity, he pronounces it a perpetual 
act. In reply to the argument of his opponent that 
the Court of Exchequer had existed in the Supreme 
Cour€ for a long time, Mr. Smith says, “‘ the Colony 
itself was planted but very lately and no court, ac- 
cording to the common law of England, can be sup- 
posed to have had any being here before the settle- 
ment of the country by the English, Anno 1664, which 
some people still living remember.’’ This last state- 
ment the writer desires to emphasize, because, here- 
after, it will be illustrative of the position of those 
theorists,who contend that New York, for the purpose 
of the rule applying the common law of England, was 
in the same class as the Colonies settled by immigra- 
tion from the seat of Government. Mr. Smith 
continues to remark, that the Exchequer in the Su- 
preme Court cannot be deemed a court by prescrip- 
tion, as the memory of man “‘runneth to the con- 
trary.” He next has recourse to the argument ab in- 
convenienti, and shows that if the Exchequer Court of 
equity in the Supreme Court is permitted to exist, 
that the decision of the judges in causes below one 
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hundred pounds would be final, for no appeal in such 
cases would lie to the Governor and Council; and so 
jn cases involving less than three hundred pounds the 
decision of the Governor and Council would be final, 
for no appeal would lie to the King in Council, in 
such cases. The speaker assumed that the ver- 
dict of a jury was essential, in order to keep the judi- 
cial functionaries in check and within the proper lim- 
its of the law. Mr. Smith concludes, ‘‘that no court 
“of equity within this Colony can be beneficial and 
“safe unless under two checks, the prohibition of the 
“Supreme Court if it take cognizance of any case for 
“which the common law has provided a remedy; sec- 
“ ondly, a cheap and easy appeal in all cases of error to 
“at least some one superior jurisdiction among our- 
“selves before we are reduced to a necessity to carry 
“an appeal to England.” 

It will be perceived that Mr. Smith’s argument was 
urged against the Royal prerogative to erect courts of 
equity in the Province, and that it was a fair statement 
of the position of the popular party in New York. As 
the war for independence was in part a protest against 
the prerogative and against the system of Colonial goy- 
ernments instituted by Charles L., it is difficult to sup- 
port the legal position of either the prerogative or 
anti-prerogative men, of that time, by any higher con- 
temporary authority than their own arguments. This 
branch of English Colonial law was then comparatively 
without any controlling legal precedents. It had grown 
apace with the times and the necessities of the planta- 
tions, and one party of Englishmen ended in the Ameri- 
can Constitution with its exalted statements of civil 
and political rights, the other in the narrow doctrines 
of the ultra loyalists of the time of George III. 

The principles of the pro-prerogative men, as we all 
know, have since been confined within the bounds of 
propriety and reason, in England and its remaining 
dependencies; these countries now delight in as much 
security as ourselves, and are excelled by us only 
in those broader theories of liberty and of hu- 
man rights, which have done so much to ad- 
vance the civilization of the world. And these 
considerations are not foreign to the history of 
the Supreme Court of New York, for we find the 
threads, which compose the substance of the jurisdic- 
tion of that court, running back through all the centu- 
ries of the English speaking peoples. Primary among 
these historical threads is that concerning the King’s 
prerogative in America. It was King Charles I., who 
took up the idea that the Colonies might be governed 
by laws, ordinances and constitutions made and pub- 
lished with his consent. Both Blackstone and Pow- 
nallagree that the American plantations were mod- 
elled on the counties palatine of Jersey and Durham. 

The right of appeal to the King, in Council 
from the American judicatories, rested on no bet- 
ter or other foundation than the custom of the 
French-Norman subjects of the Island of Jersey. If 
Mr. Smith had treated his subject historically, his 
hearers would have perceived that the customs of Eng- 
land, confining the King’s prerogative, underwent sig- 
nal changes in the King’s outlying dominions. Though 
his position, that the King’s subjects in New York 
were entitled to the rights and liberties of English- 
men, was morally and politically right, yet according to 
the theory of the Board of Trade and Plantations, 
which administered American affairs, it was legally 
wrong. 

The Kings of England, throughout the whole of their 
domination in the American States, erected courts of 
equity and law, and commissioned judges whose tenure 
wasat pleasure. This power was sanctioned by the law 


officers of the crown and by the courts of Westminster 
Hall. In regard to New York, aconquered Province, the 
King was even more autocratic, be could by the law of 
nations abrogate the Dutch law,which was accordingly 








done, and he could establish courts of judicature and 
exchequer independently of the Assembly, for no exclu- 
sive grant of such power had been made to it. 
With these crude comments on Mr. Smith’s argu- 
ments, we leave it, to briefly state that of his oppo- 
nent. Mr. Murray was a leading New York lawyer, 
moreover, connected by marriuge with Governor 
Cosby, and identified politically with the party at- 
tached to the latter. Mr. Murray argued against the 
petitions. He admitted that the inhabitants of New 
York were entitled to all the liberties and privileges 
of Englishmen, to as great a degree as his adversary 
had maintained. He contended that by the customs 
of England, which was the common law, there, were 
four fundamental courts, Chancery, King’s Bench, 
Common Pleas and Exchequer, and that they existed 
here as part of the English common law, without the 
necessity of an act of Assembly to support them. He 
confounded the Legislature by the assertion, that if 
an act was necessary to support their right to any por- 
tion of the common law, it would in the end prove 
most disastrous to their liberties. Justice Morris was 
cited as having decided, in the case of Dom. Rex v. 
Samuel Heath, in 1729, that the Supreme Court of New 
York was vested with all the powers of the Court of 
Exchequer. 

Mr. Murray’s argument is the more practical and 
excellent of the two; he says at one part, ‘this isa 
new colony and is yet (as it were) but in its infancy; 
we cannot be thought to have every thing in its full 
and complete perfection as they have at home, but we 
endeavor to imitate and come as near to them as we 
can.” 

Undoubtedly the question was a new question; it 
involved the whole theory of kingly rule in America. 
The popular party was asserting a principle of home 
rule, in maintaining the king could do no act here 
that he could not doin England. The Assembly were 
so confused by the learned arguments of counsel that 
they took no action on the petitions, and the courts 
continued on the same foundation as before and with- 
out the intervention of an act of the Assembly. 

The arguments of Messrs. Smith and Murray abound 
in quotations, and are constructed according to the 
canons of theold-fashioned lawyers, being divided into 
numerous heads, which are, in turn, again subdivided. 
Judge Hoffman’s surmise, that they would illustrate 
the judicial history of New York, is not strictly veri- 
fied, for both speakers approached the real question by 
such quaint methods of indirection, that it seemed 
to have escaped them. Their illustrations and cita- 
tions are, in the main, irrelevant, and there is an evi- 
dent and futile attempt to fit the old order of things 
tothe new. But the task of a critic is an easy one 
now, for the problem they were discussing has solved 
itself. Both of the counsel were so hampered by con- 
ventional considerations and by their loyal attitude to- 
ward their sovereign, that the prerogative was not dis- 
cussed in its then new American aspect, nor as a simple 
constitutional question of power. Still by the black- 
letter stand-point of that day, and by that must they 
be judged, the arguments were finished and correct 
specimens of formal forensic work. 

Smith, the historian, says that his father’s argument 
‘*added many new proselytes to the popular party, and 
that the governor, to counteract it, changed his distance 
and reproof into mean condescension to the people, the 
better to effect the new project of revenging himself 
upon the chief leaders by prosecutions at law.” 2 
Smith’s N. Y., p. 15. 

Before referring to the notable’ trial of Zenger, it is 
in point to cite from the «ollections for 1876, of the New 
York Historical Society, just published. (Colden Pa- 
pers). Lieut.-Governor Colden, ina letter to Lord Hali- 
fax, dated at New York the 13th of December, 1764, says 
in substance, that the arguments against the preroga- 
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tive were all founded on what the King can doin 
England, and conclude that the King can do nothing 
in the Colonies which he cannot in England. “ If this 
“were true it must be subversive of every govern- 
** ment in the Colonies.”” * * * “ The Supreme Court 
** of New York has all the powers in the first instance 
“ of the King’s Bench, Common Pleas and Exchequer. 
“Tt may be well doubted whether the King could es- 
** tablish such a court in England, and yet the whole 
“ justice in common law in this Province depends on 
‘* this court, which has no other authority besides the 
** prerogative of the crown to establish such courts in 
“the Colonies as the King shall think necessary for 
“the administration of justice.”” ‘“‘The courts of 
“justice in the Colonies cannot be the object of the 
“ancient or common law of England, because they 
“did not then exist, and the prerogative cannot be 
* limited in these new countries by usage and custom.”’ 
Thus it may be seen that it was difficult to confine the 
prerogative within the narrow limits of the common 
law applicable to England alone, for a new exigency 
had arisen not contemplated in that common law. So 
difficult was it, that it had its final arbitrament in an 
appeal to arms; the American issue brought wis- 
dom to the Colonial policy of England, which it has 
influenced ever since. The questions leading to the 
final rupture with England were in many instances en- 
gendered by causes tried in the Supreme Court of New 
York, notably by the case of Zenger, which Governeur 
Morris declared to be ‘“‘the germ of the American 
Revolution. Butler’s Discourse, p. 46. 

The Council on the 2d of November, 1734, ordered 
certain issues of Zenger’s New York Weekly Journal 
to be “‘ burnt by the hands of the common hangman.” 
On the 17th of the same month Zenger was arrested 
by order of the Council “for printing seditious li- 
bels.”” He was subsequently brought by habeas corpus 
before the Chief Justice, when his counsel, Messrs. 
Smith and Alexander, excepted to the Sheriff's re- 
turn. Saving their exceptions to the illegality of the 
warrants, the counsel for Zenger insisted that it was 
the prisoner’s right to be bailed, and cited magna 
charta, the Petition of Right, 3 Car., the Habeas Cor- 
pus Act, 31 Car. 2; also 2 Hawkins, ch. 15, § 5, against 
excessive bail. Zenger’s bail was, nevertheless, made 
so excessive that he was returned to jail, not being 
able to furnish it. The grand jury, however, refused 
to find a bill against him, but the Governor directed 
the Attorney-General] to proceed against him by in- 
formation for a misdemeanor. The counsel for the 
accused now filed exceptions to the commissions of the 
judges of the Supreme Court; first, because they were 
granted to hold ouly during the King’s pleasure, in- 
stead of during good behavior, as n England. Sec- 
ond, because they granted to the justices the jurisdic- 
diction and authority of justices of the Common 
Pleas at Westminster, which could not be granted to 
the justices of the King’s Bench. * * * Fourth, 
because not granted by and with the advice of the 
Council for the Province. 

The court warned the counsel of the consequences 
of their act in filing the exceptions. Mr. Smith said 
that he was so well satisfied of the right of the sub- 
ject to take an exception to the commission of a judge 
“that he would venture his life upon the point.’’ He 
asked to be heard, but Chief Justice Delancey 
refused, saying, they would “‘ neither hear nor allow 
the exceptions, for you thought to have gained a great 
deal of applause and popularity by opposing this 
court, as you did the Court of Exchequer; but you 
have brought it to that point that either we must go 
from the bench or you from the bar.”’ 

The court, thereupon, made an order striking the 
names of Messrs. Smith and Alexander from the rolls, 
and assigned one Mr. Chambers as counsel for 
the defendant. Mr. 


Chambers being a man of 





inferior attainment, an easy victory seemed as- 
sured to the Governor’s party; but their opponents 
were alert and not easily dismayed. While Zenger’s 
new counsel was preparing for trial the success of his 
cause was magnified into a question of the utmost 
consequence to the liberties of the people. When the 
day set for his trial arrived, the attorney-zeneral was 
more than excelled by Mr. Hamilton, the foremost 
counsel of the Philadelphia bar, who arose, to the as- 
tonishment and confusion of the court, as counsel for 
Zenger. Mr. Hamilton was fully prepared, having 
been instructed by the disbarred lawyers. Hibs 're- 
tainer had been kept a profound secret by the leaders 
of the popular party, who had secured him. The pub- 
lication of the alleged libel being admitted, the attor- 
ney-general claimed a formal verdict, as he asserted 
it was in the province of the court only to judge 
whether the matter was libellous. To this the court 
assented, but Mr. Hamilton, in an eloquent speech, 
contended against this doctrine, and upheld the right 
of juries to determine the law as well as the fact in 
all mixed issues. Contrary to the express direction of 
the ‘court, the jury found the defendant not guilty, a 
verdict which was received with general satisfaction 
by the country. So it may be said that more than 
fifty years before the statute 32 George 3, ch. 60, set- 
tling the right of English juries to find a general ver- 
dict in libel cases, and fifty years before Lord Erskine’s 
eloquent appeals in support of the complete right 
of trial by jury (Dean of Saint Asaph’s and Wood- 
fall’s trials particularly) this advanced doctrine had 
passed current in the Supreme Court of New York. 
Certainly this is a fact which redounds to the credit of 
New York juries when compared with the timidity 
of those of that day in England. Zenger’s trial 
established the freedom of the press, for the 
power over it was taken away from the pliant 
judges, who then held their offices ‘“‘at the King’s 
pleasure,” and placed in the hands of those who were 
not fastidious about a few bold words, denunciatory of 
misrule and maladministration. The case is well 
reported in 17 Howell’s State Trials, 675. It is in some 
respects one of the most remarkable trials of the 
eighteenth century, and it accomplished for New 
York allthat Lord Erskine unsuccessfully struggled for, 
at the bar, in England, and made any similar statute to 
32 Geo. 3, ch. 60, unnecessary here. The report of 
this case was extensively published in England in the 
last century, but Lord Erskine nowhere refers to it, 
although Mr. Hamilton had anticipated his arguments 
and collated the authorities upon the subject. 





INDICTMENT FOR NUISANCE— VENUE. 


SUPREME COURT OF WISCONSIN, APRIL, 1879. 


InN RE ELDRED. 


The owner of a dam which is a nuisance per se is not liable to 
criminal prosecution in a county other than that in which 
the dam is locatad, for setting back the water, causing 
overflow, noisome smells, etc. 

The complaint in a criminal prosecution in J. county alleged 
that the defendant maintained a dam in R. county in vio- 
lation of law, etc., whereby the water was held back in J. 
county, overflowing and damaging lands, etc., creating 
nauseous smells injurious to health, ete. Held, that the 
prosecution would not lie in J. county. 


ROSECUTIONS for nuisance. The defendants 
were convicted of maintaing a nuisance, and this 
opinion was delivered on return of a writ of habeas 
corpus. The opinion states the case. 
RyAvn, C. J. (after deciding that on habeas corpus 
only the jurisdiction of the committing officer could 
be considered). This rule excludes from the consid- 
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eration of this court all the questions discussed at the 
bar, except the jurisdiction of the justice of the peace 
of Jefferson county, as an examining magistrate, to 
enter a complaint against the owners of the dam in 
Rock county, as a nuisance, involving the jurisdiction 
of the Circuit Court of Jefferson county of an infor- 
mation or indictment against the dam in Rock county. 

This question was in Stoughton v. State, 5 Wis. 291; 
but is not noticed in the briefs of counsel or in the 
opinion of the court. The judgment against Stough- 
ton was reversed on another ground. And so that 
case neither expresses nor implies any disposition of 
the question here. 

The recital of the complaint in the warrant issued 
by the justice of the peace, of itself, suggests the dan- 
gerous ground on which the jurisdiction asserted is 
supposed to rest. This is not the fault of the com- 
plant, which is well drawn. It is an inherent difficulty 
of the case. 

If the dam in Rock county, as it is, were there by 
express authority of statute, it could not be indicted 
for overflowing lands and thereby creating sickness, 
etc., in Jefferson county. This is expressly decided 
in Stoughton v. Stale. The complaint, therefore, sets 
out with the charge that the defendants unlawfully 
maintain the dam across Rock river from shore to 
shore; that the river is de jure and de fucto navigable 
above and below; that the dam has no slide or schute 
for the passage of rafts, or for the ascent and descent 
of fish, and -no lock for the passage of vessels. The 
word ‘unlawfully ’’ excluding permission of the Leg- 
islature the complaint so far is a complete charge that 
the dam is maintained in violation of public law, and 
is, therefore, a public nuisance in Rock county; in- 
dictable there as such, without reference to injuries 
which it may cause in Jefferson county or elsewhere. 
R. 8., 1858, chap. 41,§2; R.S., 1878, § 1596; Barnes v. 
Racine, 4 Wis. 454; Enos v. Hamilion, 24 id. 658; Ste- 
vens P. B. Co. v.Reiily, 4 N. W. Rep. 221. 

The complaint, having thus charged that the dam is 
apublic nuisance per se in Rock county, proceeds to 
add that ‘“‘by means of its being maintained,’ the 
water in the river is held back in Lake Koshkonong in 
Jefferson county, overflowing and damaging lands and 
highways there, creating nauseous smells injurious to 
health, and causing other injuries in that county. 

It may be taken for granted that these averments 
would make a good complaint in a private action for 
injury suffered from the maintenance of the public 
nuisance. The public only can prosecute a pub- 
lic nuisance for its general public injury. But an 
individual may maintain an action for damages caused 
by the nuisance, peculiar to himself, and not common 
to the public. In these private actions, the nuisance 
is averred, with a per quod setting up the peculiar in- 
jury to the plaintiff. The rule is perhaps nowhere 
better stated than by Shaw, C. J., in Atkins v. Bord- 
man, 2 Mete. 457. There is another class of cases, 
where, although the act complained of may not be un- 
lawful, or, if unlawful, not an infringement of any 
right of the plaintiff, no action can be maintained 
without alleging and proving a special and particular 
damage to the plaintiff; and the damages to be recov- 
ered are confined to an indemnity for the loss thus 
proved to have been sustained. The plaintiff sets 
forth the act done, and alleges that by means thereof 
he sustained the damage complained of, technically 
called declaring with a per quod. As where the plain- 
tiff complained that while he was proceeding along a 
navigable creek with his barge laden, etc., the defend- 
ant obstructed the creek, per quod the plaintiff was 
compelled to carry his goods around, at a great ex- 
pense. In such case the action lies for the special 


damage immediately, occasioned by the obstruction, 
but it would not lie for the obstruction itself, without 
special damage, because although it was an infringe 








ment of a public right, and so was unlawful, yet it was 
not an infringement of the peculiar right of the plain- 
tiff. Rose v. Miles, 4M. & 8.101. So for special dam- 
age occasioned by obstructing a highway. Greasley v. 
Codling, 2 Bing. 263. So by aproprietor of land through 
which a water-course runs, against a proprietor higher 
up, where the gravamen of the complaint against the 
upper proprietor was, that by the damming up the 
water above, it came with greater impetuosity, and 
thereby injured his banks. Williams v. Morland, 2 
Barn. & Cres. 910; S. C., 4 Dowl. & Ryl. 583. 

This private action is, therefore, not for the nui- 
sance, but for the injurious consequences of the nui- 
sance. It is of course local. And when, as in this 
case, the cause of the injury is in one county and the 
land injured in another, the question whether, at the 
common law, the venue must be in the county where 
the land injured lies, or may be laid in either county, is 
left in some doubt by the cases; with perhaps the 
weight of authority in favor of the general rule, that 
an action affecting realty must be brought in the 
county where the realty lies. It is not necessary here 
to pass upon that question, and the cases will not be 
reviewed. They are very fully stated in Worster v. 
Winn. Lake Co., 5 Fost. 525, and in Pilgrim v. Mellor, 
1 Bradwell, 448, in which opposite conclusions are 
reached. The doubt may perhaps be solved in this 
State by section 2619, Revised Statutes, which provides 
that actions for injury to real property shall be brought 
in the county in which the subject of the action or 
some part thereof is situate. Apparently the land in- 
jured is the sole subject of the action, exclusive of the 
cause of theinjury; the cause being rather the ground 
of the action, than the subject of it. 

The venue of jocal actions rests entirely, in the ab- 
sence of statute, upon the authority of adjudged cases. 
But the venue of indictments rests upon fundamental 
law, as old as Magna Charta, entering into the provis- 
ion of the Constitution of the State. The decisions of 
courts upon the former can, therefore, have little or 
no influence on the latter. 

A nuisance may be such per se, being in itself un- 
lawful, and indictable without averment of injurious 
consequences, as unauthorized obstructions of high- 
ways by land or by water. Soa nuisance may be such 
by its consequences only; the thing being harmless 
and lawful per se, but becoming a nuisance by its inju- 
rious effects, as limekilns or glue factories. Slight v. 
Gutzlaff, 35 Wis. 675. The former may perhaps be 
called a nuisance in law; the latter a nuisance in 
fact. 

The nuisance here being stated to be a nuisance per 
se, ora nuisance in law, while what comes under the 
per quod would be the gravamen of a private action 
for private injury, it appears to be surplusage in an in- 
dictment. If an indictment in the very words of the 
complaint recited in the warrant before the court, 
against the proprietors of the dam in question, were 
found and tried in Rock county, proof of the aver- 
ments showing it to be a public nuisance per se would 
entitle the prosecution to verdict and judgment, with- 
out evidence of the averments under the per quod. 
For the dam ‘would be a public nuisance without 
them, and they could not tend to aggravate its char- 
acter. And it is difficult to comprehend why the 
venue of an indictment should have any effect in the 
evidence necessary to support it, except that evidence 
of the locus in quo might sustain an indictment in one 
county and defeat it in another. If an indictment 
should be found in this proceeding in Jefferson county, 
the same evidence would apparently support it there, 
as in Rock county. And so the averments under the 
per quod are apparently immaterial to change the 
venue of an indictment from Rock to Jefferson. 

Indeed, it seems to have been formerly understood 
that averments in an indictment, of collateral facts 
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happening in another county, were void. Lady Rus- 
sell’s case, Cro. Jac. 17. 

The averment under the pro quod, and the argu- 
ment that they give jurisdiction of an indictment in 
Jefferson county, appear to confound the private rem- 
edy for consequential injury to private right, with the 
public remedy for public wrong against the nuisance 
per se itself; not for its injurious consequences, but 
because it has no right to be. Indeed, this was the 
effect of the argument in support of jurisdiction in 
Jefferson county. For it was contended that the dam 
might be indicted in any county where it caused in- 
juries like those averred in Jefferson county; that is, 
that an indictment would lie against the thing, where- 
ever a private action would lie for the consequences 
of the thing. The radical difficulty in the argument 
is, that an indictment is directed against the thing, as 
an offense against the public, while the private action, 
at the common law, goes upon the consequences of the 
thing only, for the recovery of damages for private 
injury. The maintenance of the nuisance is local in 
the county where it exists, though its effects may ex- 
tend beyond the county. The dam is none the less in 
Rock county, and subject to the jurisdiction of the 
Circuit Court of that county, though its injurious ef- 
fects should extend to every county in the State through 
which Rock river runs. 

It was said that though the complaint recited in the 
warrant perfectly describes a public nuisance per se in 
Rock county, yet the gravamen of the charge is what 
is called a nuisance in Jefferson county. It is difficult 
to understand how the effects of a public nuisance per 
se can create a separate nuisance; how a thing can be 
two public nuisances at once. Even in the case of a 
nuisance not unlawful in itself, but made so by its in- 
jurious effects, it is the thing itself which is the nui- 
sance, not the injurious effects. They are only the rea- 
son why the thing is a nuisance, the evidence of its 
being a nuisance. It is equally difficult to understand 
how immaterial averments should constitute the grava- 
men of a complaint or indictment, and the averments 
of the crime itself to be held immaterial or only in- 
troductory. In the case of an indictment as for a 
nuisance, of a thing lawful in itself, averments of the 
character introduced here under the per quod would 
be material to establish the nuisance. But here they 
are immaterial. 

It was argued that the nuisance was partly in both 
counties, incomplete in either. That view does not 
appear to be sound in reason or on authority. The 
complaint shows that the dam is the nuisance, com- 
plete in Rock county; complete without reference to 
its effects in Jefferson county or elsewhere. It is the 
corpus delicti. Its consequence are accidents, un- 
affecting its character. But if the position were cor- 
rect it could not affect the judgment of this case. 

The vexed question whether and where, at the strict 
common law, unaided by statute, a crime partly com- 
mitted in different counties could be prosecuted, was 
discussed at the bar with great learning aud ability. 
Some of the late English text writers say that it could 
be prosecuted in either county. Their accuracy is 
more than questionable. Indeed, they appear to be 
contradicted by the recitals in the statute, II and III 
Edw. 6, chap. 25, which appears to be authoritative on 
the point. ‘*‘ Where it often happeneth and cometh in 
use in sundry counties of this realm, that a man is 
feloniously stricken in one county, and after dieth 
in another county, in which case it hath not been 
founded by the laws or customs of this realm, that 
any sufficient indictment thereof can be taken in any 
of the said two counties, for that, that by the custom of 
this realm the jurors of the county where such party 
died of such stroke can take no knowledge of the said 
stroke being in a foreign county, although the same 
two counties and places adjoin very near together; 





the jurors of the county where the stroke was given 
cannot take knowledge of the death in another county, 
although such death most apparently came of the same 
stroke: So that the King’s Majesty within his own 
realm cannot, by any laws yet made or known, pun- 
ish such murderers or manquellers, for offenses in this 
form committed and done; nor any appeal at some 
time may lie for the same, but doth also fail, and the 
said murderers and manquellers escape thereof without 
punishment, as well in cases where the counties where 
such offenses be committed and done may join, as 
otherwise where they may not join. And also it isa 
common practice amongst errant thieves and robbers 
in this realm, that after they have robbed or stolen in 
one county, they will convey their spoil, or part 
thereof so robbed and stolen, unto some of their ad- 
herents unto some other county where the principal 
offense was not committed ne done, who knowing of 
such felony, willingly and by false covin receiveth the 
same. In which case, although the principal felon be 
after attainted in one county, the accessary escapeth by 
reason that he was accessary in another county, and 
that the jurors of the said other county, by any law 
yet made, can take no knowledge of the principal fel- 
ony ne attainder in the first county, and so such acces- 
saries escape thereof unpunished, and do often put in 
use the same, knowing that they may escape without 
punishment.”’ The statute proceeds to enact that 
when one is stricken or poisoned in one county, and 
dies in another, then an indictment found i the county 
where the death happens shall be good, as if the stroke 
or poisoning had been in it. It further enacts that 
when any felony shall be committed in a county, and 
one shall be accessory to the felony in another county, 
the accessary may be indicted in the county in which 
he was accessory, as if the felony had been committed 
within it. Doubtless this statute came to us with the 
common law; but so far as it bears on the question 
here, it is confined to homicide only. Some text wri- 
ters apply the rule of the statute to nuisances in the 
light in which the nuisance here is now considered. 
But their text does not seem to be supported by au- 
thority. No English statute prior to the revolution, 
applying to the rule of nuisances, is cited or known. 
A very learned and interesting discussion of the gen- 
eral question will be found in Gawen v. Hussee, Dyer, 
38, a. 

Such being the state of the common law when the 
Constitution of the State was adopted, the next and 
main question is the construction of the clause of that 
instrument on the subject. In England a distinction 
seems to have been made between felonies and misde- 
meanors. Such a distinction cannot be upheld here, 
because the clause in the Constitution covers all prose- 
cutions by indictment or information. It provides 
that the accused shall be entitled to a trial by a jury 
of the county or district wherein the offense shall 
have been committed; which county or district shall 
have been previously ascertained by law. The con- 
struction of this provision, as it bears upon this case, 
appears to be a question of first impression in this 
court. 

State v. Main, 16 Wis. 398, so far as it has any bear- 
ing here, merely holds that the provision in question 
has no application to crimes against the State com- 
mitted outside of the State by citizens of the State. 
State v. Panley, 12 Wis. 537, was a case of homicide, 
upholding a statute very similar to chapter 24, LI and 
III Edw. 6, and affirming rather than disaffirming the 
view here taken of the common law and of the Eng- 
lish statute. 

Doubtless the rule of the strict common law was de- 
fective in some cases, as pointed out in the statute of 
Edw. 6. Crimes may sometimes be composed of sev- 
eral acts, which may be done in different jurisdictions ; 
and these should be punishable somewhere. The diffi- 
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culties which might arise under ’the common law ap- 
pear to have been in the minds of the framers of the 
Constitution. For the clause under consideration 
does not provide, as the common law did, for trial in 
the county in which the offense is committed; but for 
trial in the county or district wherein the offense is 
committed, which county or district shall be previ- 
ously ascertained by law. This very peculiar lan- 
guage is obviously designed to avoid the difficulties 
which had arisen at the common law, without depriv- 
ing the accused of trial by a jury of the vicinage. 
Hitherto this clause appears to have received no con- 
struction in this court. 

In State v. Pawley, the late Mr. Justice Paine ap- 
parently overlooked the peculiar language of the Con- 
stitution, and not unnaturally. That was a case of 
homicide, where the wound had been inflicted in one 
county and death had ensued in another; the indict- 
ment being found in the countyof the death. The court 
held the common-law meaning of the word county in 
the clause under consideration, as controlled by the 
statute of Edw. 6. And therefore sustained the 
State statute authorizing the indictment where it was 
found, and the indictment. 

In the later case of State v. Main, the same learned 
and lamented judge makes no express comment on the 
language of the Constitution; but it appears to have 
been in his mind, that the Legislature might establish 
a district within the State for the trial of offenses com- 
mitted without the State. 

The words * county or district,’’ as used in the clause, 
must both be held to havea meaning and a use. It is 
unnecessary here to give an authoritative construction 
of the whole scope of the clause; but only so far as its 
construction is involved in the question under con- 
sideration. The Legislature takes express power to 
provide by statute for trial of offenses in the county 
or district in which the offenses shall have been com- 
mitted. Whether the Legislature could appoint a dis- 
trict, greater or less than the county, for trial of a 
crime complete within a county, is very doubtful, 
but is a question not in this case. But the Legislature 
clearly takes power to provide for the trial of crime 
partly committed in several counties, in one or any of 
those counties. So it apparently takes power to pro- 
vide fora district composed of two or more counties 
for the trial of crime when it may be doubtful in which 
of the counties of the district the crime is committed. 
Possibly the history of the difficulties, at the common 
law, of sometimes finding a venue for the prosecution 
of crime, and the peculiar language used should be 
held to limit the application of the clause to the two 
classes of cases suggested. That is not determined 
here. But those cases appear to comply with all the 
language of the clause; perhaps exhaust the purpose 
and force of the clause. 

This construction has the sanction of contempora- 
neous exposition. For sections 7, 8 and 9, chapter 172, 
Revised Statutes, 1858, on which Mr. Justice Paine 
comments in Slate v. Panley, are found in chapter 141, 
Revised Statutes, 1849, and State v. Panley may be 
taken as an affirmance of the legislative power to pass 
them. 

Section 7 provides that offenses committed ou the 
boundary line of two counties, or within a hundred 
rods of it, may be prosecuted in either county. Sec- 
tion 8 provides that when a wound is given or poison 
administered in one county, and death ensues in an- 
other, the prosecution may be in either. Section 9 
provides that when a wound is given or poison admin- 
istered, within or without the State, and death ensue 
in any county of the State, the crime may be prose- 
cuted in that county. These sections were framed by 
very intelligent gentlemen, some of them being dis- 
tinguished members of the bar, in the same year in 
which the Constitution was adopted. And they are 





plainly founded on the clause of the Constitution in 
question. If the clause in the Constitution had followed 
the strict conmon law, these sections would apparently 
have been invalid. This was felt by Mr. Justice Paine 
in State v. Panley, and led him to invoke the aid of the 
statute of Edw. 6. 

If adam, being a public nuisance, were on the con- 
fines of two counties, it might probably be indicted in 
either, under section 7, chapter 172, of 1858, perhaps 
if it were within a hundred rods of the county line. 
Possibly it would be competent for the Legislature to 
provide that a dam situate in one county, but creat- 
ing injurious effects in several, might be indicted in 
either. That question is not determined here, be- 
cause there is no such statute. But in the absence 
of such legislation, a dam more than a hundred rods 
from a county line can be indicted in its own county 
only. 

It is within the knowledge of one of the associate 
justices of this court that an eminent circuit judge, 
who now adorns the bench of the Supreme Court of 
the District of Columbia, held that his court in Wau- 
kesha county had no jurisdiction of the indictment of 
adam in Racine county, asserted on grounds similar 
to those urged here; and that soon after the Legisla- 
ture rejected a bill introduced to give such jurisdic- 
tion to the Circuit Courts. 

The briefs of counsel on both sides display much 
learning and research. But the cases elsewhere bear- 
ing on the question are few, and give little aid to this 
court in passing upon what is mainly a constitutional 
question. 

In State v. Lord, 16 N. H. 357, the dam was in Maine 
and the injurious effects in New Hampshire. And the 
court holds the indictment in New Hampshire good, 
although the dam was out of its jurisdiction. The 
opinion, though written by u very able judge, is curt 
and unsatisfactory. The difficulty of remedy jin the 
case is, perhaps, its best excuse. But it has somewhat 
the look of one of the hard cases which are apt to 
make bad law. 

In State v. Babcock, 1 Vroom, 29, the nuisance was 
on the soilof New Jersey, but within the jurisdiction 
of New York by compact between the two States; the 
injurious effects being in New Jersey. And the court 
adjudges the indictment in New Jersey bad; holding 
that the jurisdiction of an indictment is in New York. 
M.& M. R. R. Co. v. Ward, 2 Black, 485, is an instruct- 
ive case on this point tending strongly to confirm the 
view of this court. 

It would be difficult to find two decisions more di- 
rectly in conflict than State v. Lord and State v. Bab- 
cock. There might have been more color of right for 
entertaining jurisdiction in New Jersey than in New 
Hampshire. Both cases are very clearly distinguish- 
able from one where the nuisance is within the State, 
and there is one forum of undoubted jurisdiction. 
Neither of the cases proceed upon statute. And this 
court is not prepared to say that a statute authorizing 
the indictment of one who maintains a nuisance with- 
out the State, in a county of this State injuriously af- 
fected by it, would not be a valid enactment. Nor is 
it doubted that a private action would lie in this State 
for peculiar injury to property here caused by such a 
nuisance. Ruckman v. Green, 9 Hun, 225. 

The case most directly in point is Commonwealth v. 
Lyons, 1 Penn. L. J. R. 497, in which it is held that an 
indictment may be found in the county of a dam, 
which is a nuisance only by its effects in an adjoining 
county. This decision is in a court of sessions; but 
the brief opinion is delivered by a very eminent jurist. 
And the judgment appears to preclude the jurisdiction 
claimed here in Jefferson county. 

People v. Rathbun, 21 Wend. 509, and People v. 
Adams, 3 Denio, 190, appear to have no bearing on the 
question. The former was an indictment for uttering 
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and publishing forged commercial paper. The forger- 
ies were mailed by the defendant in one county to an 
agent in another to be there used. The court very prop- 
erly holds that the uttering and publishing was in the 
latter county. The latter of these cases was an in- 
dictment for obtaining money by false pretenses. The 
false pretenses consisted of papers executed in Ohio, 
and the money was obtained by drafts drawn in Ohio. 
These were sent to New York by innocent agents; and 
the money there obtained by the defendant, through 
the agents. The court, no doubt, correctly held that 
the offense of obtaining the money by the false pre- 
tenses was committed in New York, though the papers 
were prepared in Ohio; and that the personal presence 
of the defendant in New York when the money was 
obtained was not essential to his guilt. The offense 
was not in the preparation of the papers, but in the 
use made of them. To similar effect is People v. Grif- 
. fen, 2 Barb. 427, where it is held that a threatening 
letter mailed in one county to a person in another is 
delivered in the latter county, and the writer there in- 
dictable. These cases appear to follow an old and gen- 
erally recognized rule. Butterfield v. Windle, 4 East, 
385. See, however, Ex parte Smith, 3 McLean, 121. 

King v. Coombes, 1 Leach, 388, appears to have pro- 
ceeded upon the statute of Edw. 6, making the place 
of death the place of jurisdiction. Queen v. Cotton, 
1 Ellis & E. 203, turns entirely upon the construction 
of a statute giving special! local jurisdiction. State v. 
Graham, 15 Rich. 310, and Wertz v. Slate, 42 Ind. 161, 
are cases of variance. Some other cases were cited, but 
their bearing on the question is at least very remote. 

If the argument for the State were well founded, 
that the dam in question was a nuisance only by its 
aggregate effects in different counties, it might possibly 
be that it could not be indicted in either. For that 
uppears to have been the common law. And there is 
no statute authorizing its indictment in either county, 
as in the case of homicide. 

It is proper to remark here that, on the authority of 
State v. Babcock and Commonwealth vy. Lyons, as well 
as on principle, where a nuisance which is such by its 
effects only, is indicted in the county in which it is, its 
effects in other counties going to show that it is a 
nuisance, may be given in evidence. 

Hitherto the liability of the dam to indictment has 
been considered in an impersonal view. But it is to be 
indicted in the persons of the relators and their co- 
defendants, who are liable to punishment for its main- 
tenance. They are not charged with having person- 
ally done any thing in Jefferson county. They are 
charged only with the maintenance of the dam in 
Rock county, per quod injury has ensued in Jefferson 
county. The sole offense charged against them isin Rock 
county. The consequences averred in Jefferson county 
are not even averred to be designed. These ensue by 
a law of nature, from the act of the relators and 
their co-defendants in Rock county. Their act does 
not even, in a proper sense, set the waters of the river 
back in Jefferson county. It only prevents the waters 
of the river from flowing naturally. The waters 
which overflow at Lake Koshkonong come from above, 
and not from below. Assuming the dam to be a nui- 
sance, the defendants are liable for that, but criminally 
liable only in the county in which they do act, which 
produces that effect. In the present state of the law, 
they have a right to invoke the Constitution, and to 
claim atrial in the county wherein their offense has 
been committed ; and no court has right to deny it. 

In the administration of criminal law, it is essen- 
tially dangerous to adopt new or doubtful theories of 
jurisdiction. In the absence of statute constitution- 


ally passed, established and ancient ways are safest. 
A free common law people ought to be jealous of the 
right of trial in criminal cases by a jury of the vicin- 
age. One inroad on this right might sanction another, 





until one of the most sacred safeguards which this 
country has inherited with the common law from 
England, might be diminished or frittered away. 
“ The trial by jury, as it existed of old, is the trial by 
jury secured by our national and State Constitutions. 
It is not granted by these instruments; it is more—it 
is secured. It is no American invention. Our fathers 
brought it with them to this country more than two 
centuries ago; and, by making it a part of the Consti- 
tution, they intended to perpetuate it for their poster- 
ity; and neither Legislatures nor courts have any 
power to infringe even the least of its privileges.” 
Stow, C. J., in State v. Cameron, 2 Pinn. 490. 

The prisoners, who are relators here, were not in the 
lawful custody of the sheriff of Jefferson county, for 
want of jurisdiction of the justice of the peace of that 
county to issue the warrant on which the arrest was 
made. The orders of the learned circuit judge of 
Rock county remanding them to the custody of the 
sheriff are reversed, and the prisoners ordered to be 
discharged from it. 

Taylor, J., dissents from the opinion of the court. 
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NEW YORK COURT OF APPEALS ABSTRACT. 


APPEAL—CERTIORARI — DISCRETION.—The granting 
or denying the writ of certiorari is discretionary in the 
Supreme Court, and the exercise of that discretion 
will not be reviewed here. People v. Hill, 53 N. Y. 
547. Unreasonable delay in applying for the writ is 
good ground for refusing or for quashing it on the hear- 
ing, and where the court below in the exercise of its 
discretion has quashed the writ, this court will not re- 
view the decision. People v. Stillwell, 19 N. Y. 531-3. 
In the case at bar there had been a delay of two years 
and a half in applying for the writ. This might well 
be held unreasonable delay. People v. Mayor, 2 Hill, 
12,13. Appeal dismissed. People ex rel. Hudson v. 
The Fire Department of the City of New York. Opin- 
ion per Curiam. 

[Decided April 25, 1879.] 





INSURANCE — AGENCY — ESTOPPEL —Defendant, by 
policy issued in 1869, insured the plaintiff's interest as 
owner in his dwelling-house. The policy was signed 
by the president and secretary, and *‘ O. J. Hannon, 
Agent.’’ It was renewed in 1870, and again in 1871, 
the renewal certificates being signed in the same way, 
and containing a clause, ‘“‘not valid unless counter- 
signed by the duly authorized agent of the company 
at Oswego, New York,”’’ and the last renewal was 
‘*countersigned at Oswego, the llth of October, 1870, 
by O. J. Hannon, Agent.’’ In November, 1871, plain- 
tiff sold and conveyed the premises, and in 1872 ap- 
plied for a renewal of the policy, telling Hannon the 
fact of the sale and showing him a mortgage on the 
premises which he had taken in payment, and Hannon 
said he would ‘‘ make it all right,’’ and gave him an- 
other like renewal certificate. Hannon received the 
premiums on the several renewals and forwarded 
them to the company. He did all the business of the 
company at Oswego except to settle losses. The policy 
contained provisions that it should be void if the 
premises should be sold, or if the interest of the as- 
sured was not truly stated, and that nothing less than 
aclear specific agreement, clearly expressed and in- 
dorsed on the policy, should operate as a waiver 
of any condition; and also that any person other 
than the assured, who might have procured the 
insurance to be taken, should be deemed the agent of 
the assured and not of the company, under any cir- 
cumstances whatever, and in any transaction relating 
to the insurance. Held, that the conditions were 
waived. Fish v. Liv., London & Giobe Ins. Co., 44 N. 
Y. 538; Shearman v. Niagara Fire Ins. Co., 46 id. 526; 
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Pechner v. Phoenix Ins. Co., 65 id. 434; Bidwell v. No. 
West. Ins. Co., 24 id. 302; Rohrbach v. Germania Fire 
Ins. Co., 62 id. 47, and Alexander v. Same, 66 id. 464, 
distinguished and limited. There must be mutuality 
in the contract. If Hannon is to be deemed agent of 
the assured he cannot also be agent of the insurer, or 
if he is, the insurer must be bound by his acts and 
words, when he acts as one having authority from the 
insurer. Pro hac vice he then rightfully puts off his 
agency for the insured and becomes agent for the in- 
surer. Sprague v. Holland Purchase Ins. Co., 69 N.Y. 
138. Defendant, by treating the former certificates, 
countersigued by Hannon, as valid, asserted that he 
was its duly authorized agent, and is estopped from 
denying his agency as to the third certificate. Judg- 
ment affirmed. Whited v. Germania Fire Ins. Co. 
Opinion by Folger, J. 

[Decided March 18, 1879.] 


MUNICIPAL CORPORATION — ULTRA VIRES — LIABIL- 
ITY FOR NEGLIGENCE OF FIREMEN.—Action for per- 
sonal injuries incurred by plaintiff by being carelessly 
run over while walking on a public street in Rochester 
by a hose cart and horses belonging to the city. It ap- 
peared that at the time in question, midnight of De- 
cember 531, 1875, the hose cart in question was parading 
with the fire department, in pursuance of a resolution 
of the common council, in celebration of the centen- 
nial anniversary of the national independence. Held, 
that the action could not be maintained. Although 
municipal corporations are within the general rule that 
the superior must answer for the negligence or want 
of skill of his agent or servant in the course of his 
employment, yet the act complained of must be within 
the scope of the corporate powers as provided by char- 
ter or positive enactment. If the act is outside such 
powers, the corporation is not liable, whether its offi- 
cers directed its performance or it wasdon without 
express direction. Dillon’s Munic. Corp., §§ 766, 767. 
The corporation is not liable for injury produced by 
the use of its public property for a purpose not public, 
although by its direction. Eastman v. Meredith, 36 
N. H. 285; Bailey v. Mayor, 3 Hill, 531; Neuert v. City 
of Boston, 120 Mass. 338; Lee v. Village of Sandy Hill, 
40 N. Y. 442; Dillon on Corp., § 780; Jewett v. City of 
New Haven, 38 Conn. 386, distinguished. When the 
common council exceeds its powers by using the prop- 
erty of the city for an unauthorized purpose, the cor- 
poration is not answerable for negligence in its man- 
agement. Thayer v. City of Boston, 19 Pick. 516. The 
corporation is not liable for such negligent acts, though 
colore officii, unless they were expressly authorized, 
or done in good faith in pursuance of a genera au- 
thority, or ratified. Lee v. Village of Sandy Hill, 
supra; Mayor vy. Bailey, 2 Den. 433; Buffalo and Ham- 
burgh Turnpike Co. v. City of Buffalo, 58 N. Y. 639; 
Anthony v. Inhabitants of Adams, 1 Metc. 284 Mayor 
v. Cunliff, 2 Comst. 165; Ham v. Mayor, 70 N. Y. 459; 
Morrison v. Lawrence, 98 Mass. 219. (The last was a 
case of an injury by the negligent firing of a rocket in 
a public celebration on the 4th of July, and the yeas 
and nays had not been taken in the common council 
on the vote for the celebration according to law.) In 
this case there was no special or genera. authority to 
employ the hose cart in any such way. Itis not within 
the charter power to ‘‘ regulate sports,” for that ap- 
plies only to amusements given in the city by others. 
But if the employment of the hose cart was not ultra 
vires, the city is still not liable for the acts of its fire- 
men in the line of their duty. Hafford v. New Bed- 
ford, 16 Gray, 297; Fisher v. Boston, 104 Mass. 87; 
Jewett v. City of New Haven, 38 Conn. 368; O’Meara 
v. Mayor, 1 Daly, 425. Such service is performed by 


the corporation for the public good, in obedience to 
law, and it has no interest in it and derives no benefit 
from it; and the firemen are not the agents or servants 





of the city. The order to parade was ultra vires, and 
the driver’s negligence was not an act for which the 
corporation is responsible. Judgment affirmed. Smith 
v. City of Buffalo. Opinion by Miller, J. Church, C. 
J.,and Danforth and Folger, JJ., concurring; Rapallo, 
Andrews and Earl, JJ., dissenting. 

[Decided March 25, 1879.] 


MUNICIPAL CORPORATION — ULTRA VIRES.— Under 
chapter 88 of Laws of 1867, the city of Newburgh was 
authorized to enter upon lands or water, to make 
agreements with owners for the acquisition of any 
easement therein, and to acquire title to land, for the 
purpose of enlarging, altering or improving the water- 
works of the city. The act also provides that if the 
interests of the city require an expenditure of more 
than $10,000, the matter shall be submitted to a vote 
of the tax payers before any such improvement, etc., 
shall be entered upon. On the llth of January, 1871, 
the city entered into a lease with plaintiff for certain 
lands, at an annual rent of $1,500 for the first ten years 
and $2,100 for the next ten years, payable semi-annu- 
ally, with the privilege of purchasing the premises at 
any time during the term for $30,000. The matter was 
not submitted to the vote of the tax payers. In an ac- 
tion on the lease, held, that the lease was void, inas- 
much as the purchase-price or the rents amounted 
to more than $10,000. The distribution of the rents 
did not lessen the liability which attached for the 
whole amount on the execution of the lease. The lan- 
guage means an aggregate of $10,000, and not an annual 
expense of that amount. Weston v. Syracuse, 17 N. 
Y. 110, distinguished. On the 5th of May, 1871, a spe- 
cial election was held to consider the propriety of au- 
thorizing the expenditure of $118,500 for main pipes, 
gates, etc., $50,000 for reservoir, and $6,500 for gate 
house and connections. The notice for this election 
specified those items, but made no mention of any 
lease or the acquisition of any lands. Held, not suffi- 
cient to warrant the lease. In fact, the lease had al- 
ready been executed. The election was not for ratifica- 
tion but for future provision for a different purpose. 
No was the lease validly ratified by the city’s posses- 
sion, under-leasing for other purposes, and neglect to 
surrender possession, the premises never having been 
used for the contemplated purpose. An act unlawful 
because ultra vires cannot be ratified. Persons deal at. 
their peril with municipal bodies. Peterson v. Mayor, 
17 N. Y. 449; Cowen v. Village of West Troy, 43 Barb. 
48; Brown v. Mayor, 63 N. Y. 239, 244; Dillon on 
Munic. Corp. 463; Hodges v. City of Buffalo, 2 Den. 
110; McDonald v. Mayor, 68 N. Y. 23, 27; Nelson v. 
Mayor, 63 id. 535, distinguished. The lease being void, 
the plaintiff can assert her title and recover possession. 
There is no presumption that municipal agents are 
acting within their authority. McDonald v. Mayor, 
supra. Judgment reversed and new trial granted. 
Smith v. City of Newburgh. Opinion by Miller, J. 
[Decided April 22, 1879.] 


PRACTICE — APPEAL— ACTION AFFECTING TITLE TO 
REAL ESTATE.— Before an action of trespass can 
be said to affect the title to real estate, the issues, 
trial and judgment must be such as to determine or 
establish the title one way or the other. So, in an ac- 
tion of trespass for entry upon lands, disturbing plain- 
tiff's possession thereof and destroying lumber thereon 
to his damage $100, where the evidence left the title 
doubtful, and the judge charged that the plaintiff was 
entitled to a verdict, and that the only matter the 
jury had to determine was the amount of damages he 
had sustained “ by reason of the unlawful removal of 
his lumber,”’ and the verdict was for $100. Held, that the 
recovery was for the wrongful conversion of the lum- 
ber, and title to real estate was not affected within the 
meaning of chapter 322 of Laws of 1874. Judgment 
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being for less than $500 this court has no authority to 
review it. Appeal dismissed with costs. Scully v. 
Sanders. Opinion by Earl, J. 

(Decided April 15, 1879.] 


PRACTICE — EXAMINATION OF PARTY BEFORE TRIAL 
— SERVICE OF ORDER.—After defendant answered the 
plaintiff procured an order for her examination before 
trial under sections 870-873 of the Code. The order 
was served on her attorney, but not on her. She did 
not appear, and the Special Term ordered her answer 
struck out unless she appeared. The General Term 
reversed this. The General Term order was held cor- 
rect. While the statute does not expressly direct the 
service on the defendant personally, yet such is the 
intent. The order must require “the party or person 
to appear.”” “If the party so served fails to obey the 
order his attendance may be compelled.” Section 875 
requires a copy of the order and affidavit to be served 
on the attorney foreach party, who is required thereby 
to appear in like manner as a party in the action. The 
different language shows a different purpose. Under 
section 874 the party who fails to appear is punishable 
like one disobeying a subpoena. By section 832 the 
subpcena must be personally served. By section 853 
the person subpoenaed and disobeying is punishable in 
a specified manner, and if he is a party his pleading 
may be struck out. To subject the party to this punish- 
ment he must have been personally served and paid 
witnesses’ fees. Again, the Code provides that the 
provisions for service other than personal do not apply 
to summons or other process. Order affirmed. Tebo v. 
Baker. Opinion by Danforth, J. 

[Decided April 8, 1879.] 


——_———— 


UNITED STATES SUPREME COURT 
ABSTRACT. 


— 


EJECTMENT—EVIDENCE OF TITLE.—In an action of 
ejectment or trespass to land, actual possession, or re- 
ceipt of rent by plaintiffs prior to eviction, is prima 
Jacie evidence of title, on which recovery can be had 
against a naked trespasser. In error to the Circuit 
Court of the United States for the Northern District 
of Florida. Burt v. Panjand. Opinion by Miller, J. 


JURISDICTION—IN CASE OF NEW RIGHTS OR REME- 
prres.—The rule is well settled in this court that when- 
ever a new right is granted by statute, or a new rem- 
edy for violation of an old right, or whenever such 
rights and remedies are dependant on State statutes 
or acts of Congress, the jurisdiction of such cases, 
as between the law side and the equity side of 
the Federal courts, must be determined by the essen- 
tial character of the case, and unless it comes within 
some of the recognized heads of equitable jurisdiction, 
it must be held to belong to the other. Thompson v. 
Railroad Co., 6 Wall. 134. Therefore where the com- 
plainant alleged that he was the owner of a dredge- 
boat which the defendants had caused to be seized un- 
der a judgment recovered by them against a third 
party ; that such seizure had already caused complain- 
ant a loss of $5,000, and his continued deprivation of 
it would cause him much greater loss and the prayer 
was for an injunction against further interference 
with his possession, for quieting of title for damages, 
ete., held, that the Circuit Court had not jurisdiction 
of the suit in equity. The court said: ‘‘ The remedy 
in all times for this trespass, which is a very common 
one, has been by an action of replevin to take the 
property out of the hands of the sheriff or marshal 
and return it to /the owner, or to leave the officer to 
proceed with the sale of the property and sue him or 
the purchaser in trespass for its value and for any inci- 
dental damage. In the one case the party whose prop- 








erty was wrongfully seized recovered possession of it, 
In the other he recovered compensation for its logs. 
No case has been cited to us, we presume none can be 
found, where equity has interfered under such circum- 
stances. The case of Watson v. Sutherland, 5 Wall. 
74, is supposed to support that of the appellant here. 
In that case Sutherland, the party whose goods were 
seized, was engaged in a successful dry-guods trade. 
The seizure was of all his goods, and it closed his 
store, and if continued would have broken up a profit- 
able business. For this the court held that the action 
at law for damages could have given no adequate 
remedy. The equitable jurisdiction, as will be seen 
by an examination of the opinion of the court, rested 
solely on that consideration. The case, as it was, isa 
very close one, and its main feature is absent in the 
one before us. There is no reason to believe that the 
value of the dredge-boat would not be adequate com- 
pensation for its loss, and no such allegation is made 
in the bill. On the contrary, the complainant claims 
$5,000 damages for the loss of its use while held by the 
marshal.’’ The Code of Louisiana, in which State 
the action arose, does not give an action of replevin, 
but it does provide the remedy of sequestration 
by means of which the court further said the com- 
plainant could have brought suit and recovered the 
ultimate possession of his boat with damages. Appeal 
from the Circuit Court of the United States for the 
District of Louisiana. Van Norden v. Morton et al. 
Opinion by Miller, J. 


JURY—DISQUALIFICATION OF JUROR—TEST OATH — 
JUROR NOT BOUND TO ANSWER QUESTIONS TENDING 
TO CRIMINATE.—Though an objection to a juror as 
legally disqualified be improperly overruled, the error 
is cured if it appears affirmatively that he was not on 
the jury when the case was tried, and it does not ap- 
pear that the party’s right of peremptory challenge 
was abridged in getting him off. A man offered as a 
juror is, no more than a witness, compelled to disclose 
under oath his guilt of a crime which would disqualify 
him. The party relying on such disqualification must 
prove it by other evidence if the juror declines to 
answer. Therefore, where a juror was asked on his 
voir dire whether or not he had aided the late rebellion 
against the United States, and he was told by the 
presiding judge that it was optional with him whether 
he would answer or not, and he refused to answer, 
held, no error. In error to the Circuit Court of the 
United States for the Northern District of Florida. 
Burt, plaintiff in error, v. Panjand. 


--—— TEST OATH.—The right under section 821 of the 
Revised Statutes to require the panel of the jurors 
called to serve for a term to take the oath therein 
prescribed as to whether they had aided and abetted 
the late rebellion or to be discharged from the panel is 
limited to the district attorney and is not a right of 
individual suitors in a case about to be tried. In er- 
ror to the U. 8. Circuit Ct. for the N. D. of Florida. 
Atwood vy. Weems. Opinion by Miller, J. 


MINING LAW—RIGHTS OF OWNERS OF DITCHES AND 
CANALS OVER PUBLIC LANDS— CUSTOMARY LAW OF 
MINERS.—The ninth section of the act of Congress of 
July 26, 1866, “‘ granting the right of way to ditch and 
canal owners over the public lands, and for other pur- 
poses,” enacts: ‘‘That whenever, by priority of pos- 
session, rights to the use‘of water for mining, agricul- 
tural, manufacturing, or other purposes, have vested 
and accrued, and the same are recognized and acknowl- 
edged by the local customs, laws, and the decisions of 
courts, the possessors and owners of such vested 
rights shall be maintained and protected in the same; 
and the right of way for the construction of ditches 
and canals, for the purpose aforesaid, is hereby 
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acknowledged and confirmed: Provided, however, 
that whenever, after the passage of this act, any per- 
son or persons shall, in the construction of any ditch 
or canal, injure or damage the possession of any set- 
tler on the public domain, the party committing such 
injury or damage shall be liable to the party injured 
for such injury or damage.’’ Held, 1st, that this sec- 
tion only confirms to the owners of water-rights and 
of ditches and canals on the public lands of the United 
States the same rights which they held under the local 
customs, laws, and decisions of the courts, prior to its 
passage ; and, 2d, that the proviso confers no additional 
rights upon the owners of ditches subsequently con- 
structed ; but simply renders them liable to parties on 
the public domain whose possessions may be injured by 
such construction. By tho customary law of miners 
the owner of a mining claim and the owner of a water- 
right in California hold their respective properties 
from the dates of their appropriation, the first in time 
being the first in right; but where both rights can be 
eujoyed without interference with or material impair- 
ment of each other, the enjoyment of both is allowed. 
By that law a person cannot construct a ditch to 
convey water across the mining claim of another, 
taken up and worked according to that law before 
the right of way was acquired by the ditch owner, 
so as to prevent the further working of the claim 
in the usual manner in which such claims are worked, 
nor so as to cut off the use of water previously ap- 
propriated by the miner for working the claim, or for 
other beneficial purposes. Accordingly, where the 
owner of a mining claim worked by the method known 
as the “hydraulic process,’”’ cut and washed away a 
portion of a ditch so as to let out the water flowing in 
it, the ditch having been so constructed across the 
claim previously acquired as to prevent it from being 
further worked by that method, and to prevent the 
use of water previously appropriated by him, held, 
that the cutting and washing away of the ditch, it 
having been done in order that the claim might be 
worked and the water used as before, was not an in- 
jury for which damages could be recovered. Error to 
the Supreme Court of California. Jennison v. Kirk. 
Opinion by Field, J. 


— While the local record of a mining community is 
the best evidence of the rules and customs governing 
their mining interests, it is not the best or only evi- 
dence of priority or extent of actual possession. The act 
of Congress of May 10, 1872, section 5, gives no greater 
effect to the record of such mining-claims than is given 
to the registration laws of the States, and this has 
never been held to exclude proof of actual possession, 
and of its extent as prima facie evidence of title. 
Campbell v. Rankin. Opinion by Miller, J. 

OFFICER OF UNITED STATES— WHO IS, WITHIN 
STATUTE AGAINST EMBEZZLEMENT. — A surgeon ap- 
pointed by the Commissioner of Pensions under the 
act of March 3, 1873, Rev. Stats., § 4777, to examine 
pensioners and claimants for pensions is not an ‘ offi- 
cer of the United States’’ within the act (4 U. 8. 
Stats., 118, § 12), imposing a punishment on “every 
officer of the United States who is guilty of extor- 
tion,’”’ ete. The court said: ‘*The Constitution for 
purposes of appointment very clearly divides all its 
officers into two classes. The primary class requires a 
nomination by the President and confirmation by the 
Senate. But foreseeing that when offices became 
humerous, and sudden removals necessary, this mode 
might be inconvenient, it was provided that in regard 
to officers inferior to those specially mentioned, Con- 
gress might by law vest their appointment in the 
President alone, in the courts of law, or in the heads 
of departments. That all persons who can be said to 


hold an office under the government about to be estab- 
lished under the Constitution were intended to be in- 





cluded within one or the other of these modes of ap- 
pointment, there can be but little doubt. This Con- 
stitution is the supreme law of the land, and no act of 
Congress is of any validity which does not rest on 
authority conferred by that instrument. It is, there- 
fore, not to be supposed that Congress, when enacting 
a criminal law for the punishment of officers of the 
United States, intended to punish any one not ap- 
pointed in one of those modes. If the punishment 
were designed for others than officers as defined by 
the Constitution, words to that effect would be used, 
as servant, agent, person in the service or employment 
of the government, and this has been done where it 
ws so intended, as in the 16th section of the act of 
1846, concerning embezzlement, by which any oflicer 
or agent of the United States, and all persons partici- 
pating in the act are made liable. 9 U.S. Statutes, 59.” 
The Commissioners of Pensions, by whom the appoint- 
ment was made, is not the head of a department within 
the meaning of the Constitution. Hartwell’s Case, 6 
Wall. 385, distinguished. Hartwell’s appointment was 
approved by the assistant secretary of the Treasury as 
acting head of that department, ‘‘ and he was therefore 
an officer of the United States.”’ On certificate of 
division from the U.S. Circuit Ct. for Maine. United 
States v. Germaine. Opinion by Miller, J. 


—___>____—_- 


GENERAL TERM ABSTRACT. 


SUPERIOR COURT OF BUFFALO. 


PRACTICE— CONTINUATION OF ACTIONS — STATUTE 
OF LIMITATIONS.— Under section 99 of the old Code, 
which provides that the attempt to commence an 
action is deemed equivalent to the commencement 
thereof within the meaning of the statute of limita- 
tions, when the summons is delivered with the intent 
that it shall be actually served to the sheriff of the 
county in which the defendant resides, it was held 
that if the defendant in such case dies before the sum- 
mons is served upon him, the action may be continued 
against his personal representative, where it appears 
that a new action would be barred by the statute of 
limitations. Palmer vy. Ensign. Opinion by Jas..M. 
Smith, J. 


MARRIED WOMEN—LIABILITY UPON BOND FOR 
DEFICIENCY. — A married woman is not liable upon 
her bond for any deficiency arising upon the foreclos- 
ure of a mortgage, which were given by her as 
security for the re-payment of money loaned to her 
husband, in the absence of words in the bond express- 
ing her intention to charge her separate estate. Owen 
v. Cawley, 36 N. Y. 600; Payne v. Burnham, 62 id. 69; 
Gosman v. Conger, 69 id. 87; Manhattan Life Ins. Co. 
y. Glover, 14 Hun, 153; Kidd v. Conway, 65 Barb. 158. 
Life Association of America v. Lessler. Opinion by 
Jas. M. Smith, J. 


SuretysuHrp. —Sureties upon a bond executed by 
the contractor to a city, as security for the payment of 
the wages of the persons whom the contractor should 
employ to perform the work under the contract, are 
not liable for the wages earned before the bond or the 
contract referred to in its condition was executed, 
even though the materials upon which the labor and 
services were performed were used in the performance 
of the contract. Liebold v. March. Opinion by Jas. 
M. Smith, J. 


JUSTICES’ COURT — ADJOURNMENT.— The defendant, 
in justices’ court, is entitled to an adjournment upon 
the return day, without making oath that he cannot 
safely proceed to trial for the want of material testi- 
mony, unless required by the plaintiff or the justice, 
or without giving security, unless required by the 
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plaintiff. Hwmburch v. Hubbell. 
Smith, J. 


PLEADING, DEFAULT IN — MERITORIOUS DEFENSE, 
WHAT 1s.—A default will be opened and the defendant 
be allowed to make a defense on the merits, where the 
default is excused and there has been no unreasonable 
delay in asking for relief, and the party shows that a 
meritorious defense exists. An affidavit of merits is 
prima facie proof that defendant has such defense. 
An answer that defendant was, at the time the note 
was made, a married woman, and was made by her 
without consideration and solely for the accommoda- 
tion of her husband, and did not charge her separate 
estate with its payment, is a meritorious defense. 
Gage v. Lessler. Opinion by Jas. M. Smith, J. 


LANDLORD AND TENANT — COUNTER-CLAIM. — In an 
action by a landlord upon a covenant to keep the 
premises in good repair, eto., his negligence in putting 
up a water-pipe by which the tenant’s goods were 
damaged, or his tortious act in removing a fixture from 
the premises during the term, are not the subject of a 
counter-claim. Egerton v. Page, 20 N. Y. 281. Gager 
vy. Small. Opinion by Jas. M. Smith, J. 


EVIDENCE OF PERSONAL TRANSACTION WITH DE- 
CEASED — PHYSICIAN’S BOOKS— REFEREE, POWER TO 
DETERMINE COSTS IN ACTION AGAINST ADMINISTRAT- 
or.— In an action by a physician to recover for ser- 
vices rendered defendant’s intestate, he produced his 
books of account, and testified that he had no clerk, 
but kept the books himself, and made the entries from 
day to day as they appeared in the books, and proved 
by other witnesses, that some of the services charged 
in the account were rendered, and their value; and 
also proved, by persons against whom he had kept 
accounts on his books for professional services, and 
with whom he had settled, that he kept correct 
accounts; held, that the books, though ‘‘ concerning a 
personal transaction between the witness and the 
deceased person,’’ (Code, § 829), were admissible in 
evidence. Clarke v. Smith, 46 Barb. 30; Williston v. 
Williston, 41 id. 635; Knight v. Cunnington, 6 Hun, 
100, considered; Elmore v. Janyes, 2 id. 130, distin- 
guished, Wetmore v. Peck. Opinion by Jas. M. 
Smith, J. 


In an action (whether called legal or equitable) 
against an executor or administrator, a referee, to 
whom the whole issue is referred, has the same power 
as the court to determine whether the costs should be 
paid by the former personally or out of the estate, 
Hone v. Lloyd, 2 Lans. 335, explained and distin- 
guished; Mesereau v. Ryess, 12 How. 300; and Bailey 
v. Bergen, 5 Hun, 555, disapproved. Ib. 


PROMISSORY NOTE—INDORSEMENT BEFORE DELIV- 
ERY TO PAYEE.—Where a person indorses a promis- 
sory note made payable to the order of another, before 
delivery to the payee, he is presumed to assume the 
position and liability of a second indorser, for that is 
his position on the paper, and he is not therefore liable 
to the payee. But this presumption may be rebutted, 
and the party may be charged as first indorser, by 
parol proof that he made the indorsement for the 
purpose, or with the intention of giving to the maker 
credit ,with the payee. Phelps v. Vischer, 50 N. Y. 
69; Coulter v. Richmond, 59 id. 478. The fact that he 
did not, or could not, read the note, or did not know 
the name of the payee, and therefore could not have 
relied ou the latter as first indorser, is not sufficient to 
rebut the presumption, or to change the apparent rela- 
tive situation of the parties as they appear on the face 
of the paper. Uebelhoer v. Straub. Opinion by James 
M. Smith, J. 


MUNICIPAL CORPORATIONS — SEALER OF WEIGHTS 
AND MEASURES—ACTION FOR FEES—MOTION FOR NON- 


Opinion by Jas. M. 





SUIT—APPELLATE COURT.— Under the power to fix the 
salary or compensation to be paid to the sealer of 
weights and measures, and to require every person 
who sells by weight or measure to submit his weights 
and measures to the inspection of the city sealer, and 
to have them sealed by him, the common council may, 
by ordinance, fix the fees of the sealer, and provide 
that the same shall be paid by the person for whom the 
services are performed. Bangasser v. Citizens’ Gas Co. 
Opinion by James M. Smith, J. 


—— Where the ordinance requires the sealer to put 
or stamp a brand on the scale-beams which he ascer- 
tains to conform to the standard, and provides a dis- 
tinct fee for testing and branding, the sealer is entitled 
to recover his fee for the testing and sealing, notwith- 
standing his neglect to stamp the scale. Ib. An ap- 
pellate court will not consider any objection raised by 
the defendant on a motion for a nonsuit which does 
not specify the defects supposed to exist. If a non- 
suit is demanded on the ground of a failure of proof, 
and the defect is not pointed out so that plaintiff may 
have the opportunity to supply the missing links of 
evidence, the appellate court will not review a refusal 
to nonsuit founded on the mere general objection. 
Mallory v. Travellers’ Ins. Co., 47 N. Y. 52; Binsse 
v. Wood, 37 id. 526; Belknap v. Sealey, 14 id. 148. 
Where in an action by the sealer of weights and meas- 
ures to recover his foes, there was no evidence that the 
scales were used by defendant in selling commodities, 
or that defendant was engaged in the business of sell- 
ing merchandise of any description, the court re- 
fused, upon the principle above stated, to reverse the 
judgment. Ib. 


CHATTEL MORTGAGE— NEGLECT TO RE-FILE— POS- 
SESSION BY MORTGAGOR. — Where a mortgagee of 
chattels neglects or omits to re-file his mortgage, or to 
take the property out of the possession of the mort- 
gagor, it ceases to be valid as against the creditors of 
the latter (Laws 1833, ch. 279), even though the mort- 
gage has become absolute by default in its payment; 
and the property, being in possession of the mortgagor, 
is bound from the time of the delivery of an execution 
to the sheriff. The change of possession must be ac- 
tual, not formal, and continuous, not temporary. 
Hence, no constructive change of possession, though 
accompanied bya written transfer of the title in the 
most solemn and exact form, will suffice, if the prop- 
erty continue in the use and possession of the mort- 
gagor. Therefore, making an inventory of the prop- 
erty, and taking the mortgagor’s receipt for it, even 
after default in the payment of the mortgage, is not 
sufficient. Bullis v. Montgomery, 50 N. Y. 352; Por- 
ter v. Parmley, 52 id. 185. Inglehart v. Haberstro. 
Opinion by Jas. M. Smith, J. 


SUPERVISORS OF COUNTY—WHEN MANDAMUS, AND 
NOT AN ACTION, IS THE PROPER REMEDY.—An action 
will not lie against the board of supervisors of a count? 
for services rendered at their request; the proper 
remedy is a mandamus to compel them to audit and 
allow the claim. People v. Supervisors, 10 Wend. 360; 
Brady v. Same, 2 Sandf. 460; 10 N. Y. 260; Boyce v. 
Same, 20 Barb. 294; Chase v. Saratoga Co., 33 Barb. 
603; Huff v. Kuapp, 5 N. Y. 65; People v. Green, 56 
id. 466; 1 Rev. Stat. (6th ed.) 861, §2; 881, $63; 929, 
§ 10. Ridwell v. Supervisors. Opinion by Jas. M. 
Smith, J. 


SPECIAL SESSIONS — EXCISE LAW—PROCEEDINGS TO 
ACQUIRE JURISDICTION. — The police justice of acity, 
sitting asa court of special sessions, has no power or 
authority to try a person for selling liquor without a 
liceuse, unless such person shall elect to be tried before 
such magistrate, after sufficient proof has been given 
that such offense has been committed to warrant the 
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magistrate in holding him to bail. The election to be 
tried by the magistrate is a positive act, and must be 
distinctly made, or the magistrate acquires no juris- 
diction to try the offender. Pleading not guilty, and 
giving bail for appearance at a future day before such 
magistrate, is not sufficient to confer upon the magis- 
trate jurisdiction to try him; especially where, on the 
adjourned day, he offers to waive examination and 
give bail for his appearance at the Oyer and Terminer 
or General Sessions. 2 Rev. Stat. (6th ed.) 938, § 22; 
People v. Putnam, 3 Park. 386; Hill v. People, 20 N. 
Y. 363. People v. Lied. Opinion by Jas. M. Smith, J. 


———4— 
NEW YORK COMMON PLEAS ABSTRACT. 


GENERAL TERM, APRIL, 1879. 


ARREST — STIPULATION NOT TO SUE.—Appeal from 
portion of order of Marine Court, General Term, re- 
quiring defendant to stipulate not to sue for false im- 
prisonment, as a condition of vacating order of arrest. 
Held, such a condition may be imposed in cases where 
the court is satisfied that the arrest was without mal- 
ice, and upon probable cause (The Northern R. W. Co. 
vy. Carpentier, 4 Abb. Pr. 53; The Bank of the U.S. 
y. Jenkins, 18 Johns. 305; 1 Arch. Pr., by Chitty, 703). 
And it is exacted when, through some informality or 
other defect, the court is compelled to discharge the 
arrest, or when, upon conflicting affidavits, it is a mat- 
ter of uncertainty whether a cause for arrest existed 
or not; the rule being, upon motions, that if the facts 
set forth in the affidavit of the plaintiff are distinctly 
denied by the affidavit of the defendant, they will be 
regarded as not established, the affidavit of the one 
being entitled to as much weight as the affidavit of 
the other. And when this {is the case upon a motion 
to discharge from arrest, the court for this reason will 
discharge the arrest; but as it may be that the affida- 
vit upon which it was made was true, the court, in the 
exercise of its discretion, will make the discharge from 
arrest conditional upon the defendant giving a stipu- 
lation that he will bring no action for the arrest. That 
if the defendant was entitled to have the order of ar- 
rest discharged upon the ground that there was noth- 
ing in the affidavit authorizing the arrest, the General 
Term had no right to impose any condition what- 
ever, but should have reversed the order absolutely 
and unconditionally. Pulver v. Harris, 52 N. Y. 77. 
Wilder v. M. W. Guernsey. Opinion by Daly, C. J. 
Van Hoesen, J., concurred. 


AUCTIONEER.—A horse belonging to the plaintiff 
was sold by the defendants as auctioneers for $50, but 
being unable to find the person who made the bid the 
horse was afterward, near the end of the sale, put up 
again, and was sold for $37. The first sale was in the 
regular order on the printed catalogue mentioning the 
horse. The plaintiff refused to accept the $37 and 
sued for the $50 bid. The justice (District Court) dis- 
missed the complaint. Held, that when an article is 
sold at auction and is announced as sold at the 
highest bid made for it, it is the duty of the auctioneer 
to call for the name of the buyer that a memorandum 
may be made at the time of sale in conformity with 
the statute to bind the buyer. Hicks v. Whitmore, 12 
Wend. 548. Nothing of this kind was done in this 
case because the bidder could not be found. It was 
then the duty of the auctioneer before proceeding any 
further, to put up the horse again, so that those pres- 
ent might know immediately that no one having an- 
swered to the bid of $50 the horse had not been sold, 
and that the bidding was still open. This he did not 


do and the plaintiff was not bound to accept the re- 
duced amount which the horse brought on the subse- 
quent sale. 


Judgment reversed. Townsend v. Van 





Tassel. 
curred. 


Costs ON APPEAL TO ABIDE EVENT.—On the trial 
the plaintiff's complaint was dismissed with costs. 
The General Term affirmed the judgment with costs, 
but the Court of Appeals reversed it and ordered a 
new trial with costs to abide event. On the second 
trial a juror was withdrawn, and on the third triala 
verdict was given for defendant. On the taxation of 
costs defendant claimed costs of three trials and of 
the appeal. Held, that the party succeeding upon the 
new trial receives the cost of the appeal and of the 
former trial; that under our statute he recovers all the 
costs in the action unless upon granting the new trial 
the costs of the appeal are given to the party prevail- 
ing upon the appeal, in which case they are recover- 
able ouly by him, if he finally succeed in the action. 
Howell v. Van Sicklen, 8 Hun, 524. The defendant in 
this case is entitled to the costs of both trials. Carvey 
v. Rider, 2 Cowen, 617; Koon v. Thurman, 2 Hill, 357; 
Van Wyck v. Baker, 11 Hun, 310; Graham’s Pract., 
2d ed., 635, overruling Sheridan v. Genet, G. T., First 
Dept., July 7, 1879. Where a juror is withdrawn by 
the plaintiff without the payment of costs and the de- 
fendant ultimately succeeds, he may tax a trial fee 
therefor. Dewey v. Stuart, 6 How. Pr. 466; Ellsworth 
v. Gooding, 8 id.1. Mott v. Conswmers’ Ice Co. Opin- 
ion by Daly, C. J. Larremore, J., concurred. 


EVIDENCE—CONFLICT OF TESTIMONY—REVIEW.—An 
action was brought for damages for fraud and deceit 
in the purchase of goods by the defendant, who, it is 
claimed by the defendant, told plaintiff he was 22 years 
of age, while in fact he was only 18 years of age. The 
trial was in a District Court and the justice ren- 
dered judgment for the plaintiff for the amount 
claimed. The testimony of the plaintiff were in direct 
conflict on this point. The defendant testified that he 
had purchased goods from the plaintiff before this one 
for which this suit was brought; the plaintiff contra- 
dicted this. The defendant then produced a receipt 
from plaintiff on a running account for $47 in full to 
its date, which was previous to this claim. Held, that 
this materially impaired the integrity of the plaintiff's 
testimony, and where the alleged representation was 
positively denied by the defendant no recovery should 
be restrained under such circumstances upon the 
plaintiff's testimony alone. Hodge v. City of Buffalo, 
1 Abb. N. C. 356. If the finding had by a jury it 
would not be disturbed, but being a trial by a single 
judge it is of no more weight than in the courts of 
record where the judgment of a referee or of a single 
judge without a jury can always be reviewed upon 
the facts by the General Term whether the testimony 
is conflicting or not. Judgment reversed. Schmiizer 
vy. Adelson. Opinion by Daly, C. J. Van Hoesen, J., 
concurred. 

LANDLORD AND TENANT—NOTICE— ACTION FOR 
RENT.—The defendant occupied the premises in New 
York city for six years and paid the sum of $450 
a year, $37.50 in advance for each month, and gave 
notice the end of June, and left the premises the end 
of July, after paying for that month. The plaintiff 
sought to hold him liable up to the following May as 
a tenant from year to year. There was no agreement 
in writing between them or any agreement as to how 
long the tenant was to remain. Held, that the statute 
relating to New York city does not apply to this case; 
that the tenancy was one from month to month, and 
the tenant, defendant, was liable until he gave the no- 
tice to terminate the hiring. That in the absence of 
any agreement as to the duration of the term or as to 
an annual rent, the rule seems to be that the inter- 
vals between payments determine the length of the 
tenancy. Steffens v. Earl, 40 N. J. 128. That where 


Opinion by Daly, C. J. Van Hoesen, J., con- 
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the tenancy is for a month only no notice is required 
to terminate the tenancy, but where the tenancy is 
from month to month a notice of a month is neces- 

6 Daly, 506; 4 Hun, 451; 40 N. J. 128. The de- 
fendant paid all he was liable for. Judgment reversed. 
Wilson v. Taylor. Opinions by Van Hoesen, J., and 
Daly, C. J. 


PROMISSORY NOTE—CONSIDERATION.—One Muirheid 
was indebted to plaintiff on a note which was past 
due. Plaintiff pressed M. for payment, and M. asked 
him if he would take a new note at three months with 
defendant as indorser. Plaintiff said he would, and 
M. then applied to defendant to indorse his note for 
discount at the Sixth National Bank. Defendant in- 
quired of M. what he wanted to do with the money, 
M. said “to pay bills.’’ The defendant then indorsed 
the note, and M. took it to the plaintiff, who thereupon 
surrendered the old note to M., by whom it was at 
once destroyed. The defenses to this action on the 
note were: (1) That the note was fraudulently diverted 
because it was not discounted at the Sixth National 
Bank; (2) That the plaintiff is not a bona fide holder 
for value because he parted with nothing of value at 
the time he acquired the note. A verdict was di- 
rected for the plaintiff. Held, that as the defendant 
had no interest in the way in which the proceeds of 
the note were to be used, it was uot a defense to use 
the note in paying an antecedent debt. Mohawk Bank 
v. Corey, 1 Hill, 515; Montross vy. Clark, 2 Land, 115; 
Daniel on Neg. Inst., §§ 792, 794. That it was no de- 
fense to show that the note was held as collateral 
security for an antecedent debt. Schepp v. Carpen- 
ter, 51 N. Y. 602; Grocers’ Bank v. Penfield, 69 id. 
502. That the plaintiff was a bona fide holder for 
value before maturity and in the regular course of 
business. Wheeler v. Allen. Opinion by Van Hoesen, 
J. Daly, ©. J., concurred. 


RECOGNIZANCE—MARRIED WOMAN.—Where the de- 
fendant,a married woman, gave a recognizance in the 
usual form for the appearance of a prisoner in a crim- 
inal proceeding and judgment was given against defend- 
ant on the recognizance, held, that it is well settled that 
a married woman cannot be bound by a recognizance, 
because it is not capable of being estreated. Bennett 
v. Watson, 3 M. & Selw. 1; Petersdorf on Bail, 506. 
If capable under the enabling acts to enter into a 
recognizance as surety she can only bind her separate 
estate; and that she does so must be expressed in the 
instrument. Gosman v. Cruger, 69 N. Y. 87. The 
judgment raust be discharged. People v. Williams. 
Opinion by Daly, C.J. Van Hoesen, J., concurred. 

—_— > 

MASSACHUSETTS SUPREME JUDICIAL 

. COURT ABSTRACT. 


DECEIT — FRAUDULENT REPRESENTATIONS ON SALE 
OF LAND.—In‘an action for tort for false and fraudulent 
representations made by the defendant on the exchange 
of plaintiff's estate in Boston for defendant’s estate in 
Tamworth, N. H., the plaintiff's evidence tended to 
prove that the defendant represented to plaintiff that 
his estate in Tamworth was located only two anda 
half miles form Ossipee Center; that it consisted of 
forty acres of land in a good state of cultivation; that 
there was a house built thereon within five or six 
years; that there was a good barn; that the taxes for 
that year amounted to $100, and that there was an in- 
surance policy on the house for $1,000. The defendant 
further stated to plaintiff that he had never seen the 
Tamworth estate and referred him to three other per- 
sons, some of whom made substantially the same rep- 
resentations. The plaintiff, on visiting the estate of 
the exchange, found that the land was sterile, the barn 
worthless, the house very old and dilapidated, the taxes 





less than $3, and the estate situated 18 miles from Ossi- 
pee Center. The judge directed a verdict for the defend- 
ant, because the plaintiff could by visiting the -estate 
or otherwise have ascertained the truth, there being 
no evidence that the defendant prevented or dis- 
couraged the plaintiff from so doing. Held, error. The 
court said: ‘‘ This case should have been submitted to 
the jury. The representations made by the defendant 
in relation to the situation of the farm, and the condi- 
tion and character of the buildings, were of material 
facts affecting the value of the property, and were not 
expressions of opinion merely. Where a vendor makes 
such represertations, as of his own knowledge, respect- 
ing the property he proposes to convey, and they are 
false, he is liable to the vendee who relies and acts 
upon the statements as true; and if not made as of his 
own knowledge, yet if he knows them to be false, he 
is equally liable. It was, therefore, no conclusive an- 
swer in this case, that the defendant had not seen the 
farm in New Hampshire. Litchfield v. Hutchinson, 
117 Mass. 195. In the case at bar, the farm was sit- 
uated far distant from the place of the bargain. No 
certain knowledge could be obtained by the plaintiff 
respecting it except by visiting the estate. Negligence 
cannot be imputed to the plaintiff, as matter of law, 
in failing to visit a place so distant; and whether he 
was negligent in fact, in not doing so, was a question 
for the jury upon all the evidence in the case.”’ Savage 
v. Stevens. Opinion by Endicott, J. 


INSURANCE—FRAUDULENT REPRESENTATIONS AS TO 
VALUE.—In an action upon a valued policy of insur- 
ance upon some oil paintings, it appeared that the in- 
surance was effected through a broker; that among 
the paintings was one called ‘“* Christ crowned with 
thorns,’’ which was valued at $30,000; that at the end 
of the application for the insurance was the following 
statement regarding this painting: ‘* Original painting 
by Leonardo de Vinci, copy by Pinnol de T. Salos, orig- 
inal is inthe Vatican at Rome or in one of the churches 
there, directly under the care of the Pope, could not 
be bought for $1,000,000. This copy is the only one in 
America, and no other copy can be ever allowed by the 
Pope.’’ The policy contained a stipulation that the 
application contained a just and true statement of all 
the facts in regard to the value of the property in- 
sured material to the risk, and that the policy should 
be void if any material fact or circumstance should 
not have been fairly represented. There was also a 
stipulation that the agent procuring the policy should 
be the agent of the assured. The evidence was con- 
flicting as to the value of the paintings, as to the price 
paid by plaintiff for them and the sum for which he 
had offered to sell them. Held, that a charge to the 
jury that the statements in the application as to the 
origin and character of the paintings were material to 
the risk, and if falsely and fraudulently made, and if 
relied on by the insurers and found to be untrue, would 
avoid the policy; also that the broker procuring the 
insurance was the agent of the plaintiff touching rep- 
resentations made by him in procuring the policy were 
correct. Wood v. Firemen’s Fire Ins. Co. Opinion 
by Colt, J. 


LANDLORD AND TENANT— LIABILITY OF ASSIGNEE 
OF LEASE TO LESSEE FOR RENT — WHEN ACTION WILL 
NOT LIE.—When a lessee assigns his lease he cannot 
maintain an action for rent against the assignee until 
he has himself paid the rent to the lessor. The court 
said: ‘‘ When a lessee assigns his entire interest in the 
estate, he is still liable to the lessor on his covenants to 
pay rent; and the assignee is also liable to the lessor 
for the performance of all the covenants which run 
with the land by virtue of the privity of estate created 
by the assignment. Wall v. Hinds, 4 Gray, 256; Blake 
v. Sanderson, 1 id. 33; Sanders v. Partridge, 108 Mass. 
558. Both are liable, and the lessor has the option to 
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gue either. When the lessee is obliged to pay, by rea- 
son of his covenants to pay rent, the question arises, 
what are his rights against the assignee who has not 
performed his duty, but has taken the whole ben- 
efit of the lease. It was said in general terms by Chief 
Justice Shaw in Patten v. Deshon, 1 Gray, 325, 330: 
‘The first lessee, notwithstanding the assignment, re- 
mains liable for rent in virtue of his express covenants 
if the lessor elects to hold him, in which case he will 
be entitled to rent from the assignee.’ The lead- 
ing case in England is Burnett v. Lynch, 5 B. & C. 597. 
See, also, Wolveridge v. Steward, 1 C. & M. 644, 650; 
Humble v. Langston, 7 M. & W. 517, 530. Assuming, 
therefore, that a lessee may maintain an action against 
an assignee on either of the grounds suggested in the 
cases above cited, it is very clear that he can only do 
so after he has paid the lessor for breach of the cove- 
nants of the lease by the assignee. If he is a surety, 
then he must pay the debt for which he is liable before 
he can recover of the principal. Hoyt v. Wilkinson, 
10 Pick. 81. If it isa debt imposed upon him by the 
default or act of the assignee, it must of course be dis- 
charged before the liability of the assignee accrues. 
The ruling, therefore, of the presiding judge, which 
allowed the plaintiff to recover for monthly install- 
ments of rent which he had not paid, was erroneous. 
Farrington v. Kimball. Opinion by Endicott, J. 


a 


CRIMINAL LAW. 


ARREST—POSSE—EVIDENCE.—A. constable and sev- 
eral persons whom he summoned to aid in executing a 
warrant for the arrest of the defendant, went to de- 
fendant’s house before day and aroused him, and in 
answer to a question of defendant as to who was pres- 
ent, the constable stated the names of certain persons 
who were not in fact present, among them one T. 
After this defendant shot and killed B., one of the 
posse. Held, error, to permit the State, against the 
objection of the defendant, to show by T. that the 
constable had in fact summoned him, especially as 
the constable had not informed defendant of that fact; 
and the evidence being illegal, it necessarily worked a 
reversal, the court being unable to determine that the 
evidence could not have prejudiced the defendant. 
Alabama Sup. Ct. Rogers v. State. Opinion by 
Stone, J. 


——SELF-DEFENSE—INTENT.—A charge which postu- 
lates as one of the elements of self-defense, a real in- 
tent on the part of the assailed to take the life, or do 
some grievous bodily harm to the assailant, is errone- 
ous. Such intent need not exist in fact; if, by some 
present act or demonstration of the assailed, he in- 
duces in the mind of the slayer a reasonable belief 
that danger to his life or person was then imminent, 
this is enough, though in fact the party slain had not 
such intent. Ib. 


— THREATS.—Statements or threats made by the 
deceased, a day or so before the killing, and not com- 
municated to the slayer, are not admissible evidence 
in his favor, where the homicide is proved by direct 
evidence. Ib. 


FORGERY OF INDORSEMENT OF POSTAL MONEY OR- 
DER.—The prisoner was indicted undef section 5443 
of the Revised Statutes offices, charged with having 
forged a material indorsement upon a post-office 
money-order with intent to defraud C. M. Cady. A 
verdict of guilty was rendered, and thereupon the de- 
fendant moved in arrest of judgment, upon the ground 
that inasmuch as the indictment charges the intent to 
have been to defraud ©. M. Cady, no offense against 
the United States was stated. Held, that there was 
nothing in the point. The court said: “ If the United 





States has power to issue money-orders, which has 
not been doubted, it has, as an incident to that power, 
authority to protect such orders against fraud. It 
would doubtless, therefore, be competent for Congress 
to make it an offense against the United States to forge 
a money-order, whether done with or without an intent 
to defraud. This statute makes the intent to defraud 
one of the elements of the offense, but the fact that in 
thisinstance the intent charged was to defraud C. M. 
Cady does not change the character of theact. It was 
still an act which the United States has the authority to 
punish for the better protection of money-orders 
lawfully issued by the United States. In United States 
v. Shellmire, Bald. 377, it is said that an indictment for 
forging an order upon the Bank of the United States 
with intent to defraud a private person would lie in 
the courts of the United States.”” United States Cir- 
cuit Ct.,8. D. New York, March 29, 1879. United States 
v. Morris. Opinion by Benedict, J. 


INSURANCE LAW. 

FIRE POLICY — DESCRIPTION OF INTEREST IN PROP- 
ERTY.—W. bought property at an Orphans’ Court sale, 
took possession, paid half the purchase-money, and 
became bound for the payment of the other half in 
one year. He took out policies of insurance upon the 
property, containing a condition that if the interest of 
the assured be any other than the entire, uncondi- 
tional and sole ownership for the use and benefit of 
the assured, it must be so represented to the company 
and expressed in the policy, otherwise the policy to be 
void. The exact nature of his interest was not speci- 
fied in the policies. The property was destroyed by 
fire before the final payment of purchase-money and 
receipt of deed. In an action against the insurance 
company to recover the insurance, held, that W.’s title, 
though an equitable one, nevertherless vested in him 
the entire, unconditional and sole ownership, subject 
to the payment of the balance of purchase-money, and 
that he was entitled to recover. Pennsylvania Sup. Ct., 
January, 1879. Millville Mut. Fire Ins. Co. v. Wilgus. 
Opinion by Sharswood, J. (7 W. Not. Cas. 24). 


PREMISES, UNOCCUPIED — TEMPORARY VACANCY.— 
The policy provided that in case the property should 
become unoccupied or be altered or repaired, etc., so - 
long as it should remain unoccupied the policy should 
be of no force. The house had been vacated by pre- 
vious tenants at least four days at the time it was 
burned, and was to be occupied by others as soon as 
certain repairs were made. Held, that instruction 
that the condition should have a liberal construction, 
and that a temporary vacancy for a reasonable time, 
during a change of tenants, did not avoid the policy, 
was erroneous; that the language must be literally 
construed. The policy was not absolutely avoided, 
but rendered inoperative during periods of non-occu- 
pancy, whether long or short; such was the agreement 
of the parties. Indiana Sup. Ct. tna Ins. Co. v. 
Meyer. Opinion by Perkins, J. 


——__—_—@—__—_ 
FINANCIAL LAW. 


NATIONAL BANKS—TAX ON BANKING HOUSE PART 
OF WHICH IS OCCUPIED BY CASHIER. — A statute of 
Pennsylvania provided that in case any bank shall 
elect to collect annually from the shareholders thereof 
a tax of one per cent upon the par value of all the 
shares of said bank and pay the same into the State 
treasury, the said shares, capital, and profits shall be 
exempt from taxation under the laws of that Common- 
wealth. Held, that where part of the capital of a Na- 
tional bank is invested in a building used for banking 
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purposes, and the bank pays into the State treasury 
the tax of one per cent upon the par value of all its 
shares, the building cannot be taxed for county pur- 
poses, although the cashier occupies the part of the 
building not used for banking asa residence. Common 
Pleas, Lancaster county, Penn., April 18, 1879. County 
of L ter v. L ster County Nat. Bank. Opinion 
by Livingston, P. J. 


PROMISSORY NOTE — TRANSFER OF — COLLATERALS 
FOLLOW—HOW REDEEMED — LIMITATION OF ACTION. 
—Where the holder of a promissory note transfers it 
to athird party it carries with it all collateral securi- 
ties for its payment. Where the maker of a promis- 
sory note, wishes to regain possession and unincum- 
bered ownership of a chattel pledged for the payment 
of such note, he should tender payment in full to the 
holder of the same for the amount due thereon. Even 
when an action on the note is barred by the statute of 
limitation, the owner of the securities is not entitled 
to them without such payment or tender. Jones v. 
Merchants’ Bank, 4 Rob. 221; Jarvis v. Rogers, 15 
Mass. 389. Texas Court of Appeals, March, 1879. 
Davis v. Wrigley. Opinion by Winkler, J. 

———_ - > ——_—_ 
NEW BOOKS AND NEW EDITIONS. 


XI VrRoom’s REPORTs. 

Reports of Cases argued and determined in the Supreme 
Court, and at Law in the Court of Errors and Appeals of 
the State of New Jersey. Garrett D. W. Vroom, Reporter. 
Volume XII (40 N. J. Law). Trenton: 1879. Pp. xxvii, 651. 


HIS volume includes the opinions of November 
term, 1878, which is certainly a remarkable exam- 

ple of promptitude in reporting. As usual, the re- 
porter’s work is well done, and there are many cases 
of interest. We note the following: It is not negli- 
gent in a railroad company not to build its bridges so 
that an employee can safely ride standing upright on 
thetopofacar. Baylor v. Delaware, Lackawanna & 
Western R. R. Co., p. 23. A constitutional provision 
that ‘*no law shall be revived or amended by refer- 
ence to its title only, but the act revived, or the sec- 
tion or sections amended, shall be inserted at length,” 
does not apply to repealing acts. Wan Riper v. Par- 
sons, p. 123. In monthly tenancies a month's notice 
to quit is sufficient. Steffens v. Earl, p. 128. A con- 
tract of an attorney for a certain remuneration is 
legal. Schomp v. Schenck, p. 19%. An official bond 
for a fixed term and until ‘“‘another”’ officer is ap- 
pointed, is not in foree after the re-appointment of 
the same officer. Citizens’ Loan Association v. Nu- 
gent, p. 215. An action will not lie for prosecuting a 
civil suit in a court of common law having jurisdic- 
tion, unless the defendant in such suit had been ar- 
rested, or deprived of his liberty, or made to suffer 
some other special grievance. Bitz v. Meyer, p. 252. 
Where a party to a submission to arbitrators, brings 
an action during the pendency of the arbitration, for 
the same subject-matter, it does not revoke the sub- 
mission, nor can the arbitration be pleaded in abate- 
ment of the action. Knaus v. Jenkins, p. 288. The 
testimony of the draughtsman of a will, that his 
written instructions contained certain words descript- 
ive of a traet of land, and that in the will he added 
certain other words, to distinguish the property, is 
incompetent. Griscom v. Evens, p. 402. One offering 
a note, of which he is the owner, to a bank, of which 
he is a director, for discount, is regarded as a stranger, 
and the bank is not chargeable with his knowledge of 
any illegality or want of consideration in the note. 
First National Bank of Hightstown, p. 435. A con- 
stitutional provision concerning “ the internal affairs 
of towns and counties,”’ embraces cities. Pell v. New- 
ark, p. 550. A country tavern with a billiard table 








was represented by an applicant for insurance asa 
dwelling and boarding-house; evidence that the ap- 
plication was prepared by the agent, and that he knew 
the true character of the premises, was held incompe- 
tent. Franklin Fire Ins. Co. v. Martin, p. 568. Ona 
sale of a portion of a quantity of grain, title passes 
without separation. Hurff v. Hires, p. 581. 


ANDREWS’ PRECEDENTS OF MORTGAGES. 
Precedents of Mortgages, with Practical Notes. By John An- 
drews, B. A. Oxon, Solicitor of the Supreme Court of Ju- 
dicature, Author of ‘‘ Precedents of Leases, with Practical 
Notes.”’ London: Reeves & Turner. 1879. Pp. xvi, 280. 

A useful little “‘handy book,’”’ more especially for 
the British lawyer. It covers every conceivable kind 
of mortgage, and contains a number of miscellaneous 
precedents connected with the general subject. The 
notes are judiciously selected and arranged, and there 
isa table of cases. The forms generally remind one 
of the days when lawyers got pay by the folio. The 
modern lawyer does not always seem able to cease re- 
peating the old phraseologies, many of which are 
wearisome and have become senseless. And yet the 
author calls this a book of “‘short’’ precedents. We 
think further cancellation would make the expression 
just as effective and more convenient. But we dare 
say that to the English conveyancer it will prove a de- 
cided help. 


——_—__+>—__——— 


NOTES. 

\ E have received Part I, of Vol. 40, Michigan Re- 

ports, containing the decisions of the January 
term, 1879, which speaks well for the energy and 
promptuess of the reporter, Mr. Chaney. He purposes 
hereafter to issue the cases promptly in parts, after the 
manner of the Ohio reporter and the equity reporter 
of New Jersey. The volumes between the 37th and 
the 40th will be issued without unnecessary delay.—— 
We are indebted to Mr. Arnold Green, reporter of the 
Supreme Court of Rhode Island, for ‘‘ Index J” to 
decisions of his court. This index contains decisions 
rendered between April, 1878, and March, 1879, re- 
ported in full with excellent head-notes and a well ar- 
ranged index. The decisions of no State show evi- 
dence of greater learning or more careful research 
than do those of Rhode Island, and no decisions are 
better reported or presented to the profession. In 
connection with the Note of Case in last week’s LAw 
JOURNAL on the liability of a husband for his wife’s 
funeral expenses, a correspondent calls our attention 
to the fact that, in McCue v. Garvey, 14 Hun, 562, the 
Supreme Court of this State decided that the surrogate 
should have allowed the husband who was administra- 
tor of his wife’s estate, the funeral expenses paid by 
him for her burial. 

Three hundred and seventy-nine cases were disposed 
of in the United States Supreme Court during the 
term just ended. The number of cases on the docket, 
including those considered this term, has increased to 
1,150. The court is now more than three years behind 
in its business. New York State heads the list on the 
docket with 146 cases. Every State and Territory in 
the Union, except Delaware, is represented by at least 
one case. Twenty-four cities, counties and towns 
sought to evade the payment of their bonds. In 
twenty-three of these the court held the bonds must 
be paid. All but four of the bond cases came from 
IUinois, Missouri, Kansas, Arkansas, Iowa and Lou- 
isiana. The comparison of work this term with that of 
last shows a decrease of thirty-two in the number of 
cases finally cleared from the docket. The court is 
now seventy-two cases farther behind than at the close 
of the October term, 1877. 
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CURRENT TOPICS. 





ye DUNDY, of the United States District 

Court for Nebraska, has just administered a 
grievous blow to the Indian ring that has so long 
oppressed and robbed the red men. Mr. Standing 
Bear, a member of the Ponca tribe of Indians, with 
a party of his compatriots, was arrested by the gov- 
ernmental authorities while sojourning with the 
Omaha Indians, in retreat from the unhealthful 
Indian Territory, and was about to be relegated to 
that dreaded region, to which he had been banished 
by the paternal government, whereupon Mr. Bear 
determined to ascertain why the white men followed 
his path like a hound on the tiger’s track, and 
whether an Indian had any rights which a white 
man was bound to réspect, sued out habeas corpus, 
and Judge Dundy decides that Mr. Bear ‘‘has a 
right to sue out a writ of habeas corpus in the Fed- 
eral court and before a Federal judge in all cases 
where he may be confined or in custody under color 
of the authority of the United States, or where he 
is restrained of liberty in violation of the Constitu- 
tion or laws; that no rightful authority exists for 
removing by force any of these Poncas to the Indian 
Territory; that the Indians possess the right of ex- 
patriation as well as the more fortunate white race, 
and have an inalienable right to life, liberty and the 
pursuit of happiness, as long as they obey the laws 
and do not trespass on forbidden ground, and being 
restrained of liberty under color of the authority of 
the United States, and in violation of the laws there- 
of, the relators must be discharged from custody, 
and it is so ordered.” 


A singular case was that of Huerstel v. Harlem 
Railroad Co., recently decided b> the General Term 
of the Marine Court of New York city. The plain- 
tiff, a law student, had a commutation ticket over 
defendant’s road, to Morrisania, and in order to take 
the train, entered by the 42d street gateway, which 
was open, but which is forbidden to passengers. 
He reached the steps of the car, when he was pur- 
sued by the defendant’s employees, seized and 
dragged down. He explained that he had a ticket, 
but in spite of that he was roughly ejected, and 
told to go to the passenger-rooms to effect his en- 
trance. Hesued for the assault and recovered $200. 
The court very acutely observe: ‘‘If a man crosses 
my lot to enter his own house, if I oppose his pas- 
sage before he enters or has crossed my grounds, I 
can make him turn back; but if he has crossed, and 
is sitting on his own stoop, I have no right to fol- 
low him, lead him back the way he came, and re- 
quire that he enter his premises by another route.” 
The conduct of the defendant’s employees reminds 
us of Senator Blaine’s story illustrating the folly of 
abandoning resumption of specie payments. — 
A man undertook to walk from his house around a 
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pond, and had almost accomplished it, when, be- 
coming tired, he gave it up, and turned around and 
walked back. 


The case of Reg. v. Hermann, recently decided by 
the English Court of Crown Cases Reserved, in- 
volved a singular question of construction and a 
remarkable difference of judicial opinion. The 
prisoner had filed the edges of a sovereign until it 
was reduced below the current weight, and then 
re-milled it, and attempted to pass it as genuine. 
Three judges held this to be an attempt to utter 
‘counterfeit’ money, but two others dissented. 
The ground of the prevailing judgment was, that 
the effacing of the original milling and the substi- 
tution of the new would constitute ‘‘ counterfeit- 
ing,” although merely lightening or clipping the 
coin might not. The ground of the dissent was, 
that no coin could be said to be ‘‘ counterfeit” 
without the introduction of spurious or base metal. 
Within the interpretation clause of the English 
statute, we should think the prevailing opinion 
sound. That clause provides that the expression 
‘* false or counterfeit coin” ‘shall include any of 
the current coin which shall have been gilt, silvered, 
washed, colored, or cased over, or in any manner 
altered so as to resemble” genuine coin of a higher 
denomination. Justice Stephen, one of the dis- 
sentient judges, in a bill before Parliament, proposes 
explicitly to provide for such a case. The Indian 
Penal Code already exactly covers the case. 


Judge Dillon has resigned the judgeship of the 
Eighth Federal Circuit, with the intention, it is 
rumored, of accepting a professorship in the Law 
School of Columbia College. Although but yet in 
the prime of life, Judge Dillon has had a large ex- 
perience as a judge, having been Chief Justice of 
the Supreme Court of Iowa for sometime prior to 
his appointment to the Federal judgeship, and he 
has won the reputation of being one of the ablest 
judges in the country. Mr. Secretary McCrary 
has been urged as a successor to Judge Dillon. 


The Iowa Supreme Court recently disapproved a 
contract of the Dodson & Fogg sort between attor- 
ney.and client. The attorney agreed to pay a judg- 
ment rendered against his client, if it should be 
affirmed, provided his client would appeal from it, 
and pay him a fee for conducting the case. The 
case was appealed, the judgment was affirmed, the 
client paid it, and sued the attorney on the agree- 
ment, and it was held that he could not recover, the 
contract being void as against public policy. Adye 
v. Hanna, 47 Iowa, 264. This seems hard measure 
against the client, but it is just. The court say 
there is no reason for enforcing against the attorney 
a contract which he cannot enforce against his 
client. It is possible that this case might have been 
differently ruled in this State, under our peculiar 
laws regarding contracts between attorney and 
client. And yet we must say that there is great force 
in the reasoning of the court in this case. They 
say, attorneys under such a contract ‘have the 
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most powerful motive to prevent justice and cor- 
rupt its source, in order to escape the liability they 
have assumed. They are officers of the court, and 
as such ought to be trusted by judges as well as 
clients." ‘‘The law will not permit members of the 
legal profession to be assailed with temptations so 
dangerous in their character. They have the most 
grave duties to perform in the administration of 
justice; they stand before the world, as a class, dis- 
tinguished for honor, integrity, and public virtue. 
The law will be careful to recognize no rules or 
principles, which, in their application to the prac- 
tice of the courts or business of attorneys, may tend 
to corrupt the legal profession, or rob it of the high 
character it has always maintained.” Would not 
our profession do well to heed and follow these au- 
thoritative suggestions ? 


It is well to accompany philanthropy with wis- 
dom. Many a philanthropic scheme fails from lack 
of legal care or skill. Dr. Martin Payne’s late mu- 
nificent testamentary provisions for Harvard Uni- 
versity are likely to fail in part because his will was 
not drawn with sufficient precision as to the power 
of a resident of this State to devise to a foreign 
corporation and the right of such corporation to 
take from such a non-resident. One of the com- 
monest causes of failure of charitable devises and 
bequests is misnomer. Just now we have an exam- 
ple in Re Fearn’s Will, 27 W. R. 392, where there 
was a bequest to ‘‘ The Society for the Propagation 
of the Gospel among the Jews,” in London. There 
is no society of that precise name, but there is a 
‘* British Society for the Propagation of the Gospel 
among the Jews,” and there is also ‘‘ The London 
Society for Promoting Chistianity among the Jews.” 
In a controversy between these two societies for the 
possession of the gift, the Vice-Chancellor admitted 
parol evidence of the testatrix’s intention, in order 
to determine the proper object of her bounty. This 
the Solicitors’ Journal inclines to think erroneous, 
but we should think it quite correct, because al- 
though the former society more nearly resembles the 
description nominally, yet it is possible that the lat- 
ter was the one intended. The objects are the same, 
and the names are not conclusively different. It 
will probably be easier to ascertain the intended 
beneficiary than to clothe the gift with any saving 
power. In St. Luke's Home for Indigent Christian 
Females vy. An Association for the Relief of Respectable 
Aged Indigent Females in the City of New York, 52 N. 
Y. 191, the bequest was to the ‘‘ Society for the Re- 
lief of Indigent Aged Females,” and parol evidence 
was excluded to show that the plaintiff was in- 
tended. This case contains a very learned and inter- 
esting review of decisions upon such misnomers, 
But all such ambiguities are easily avoided by a lit- 
tle care on the part of the draughtsman. 


NOTES OF CASES. 


N Scribner vy. Collar, 40 Mich. 375, the same real 
estate broker was retained by different persons 
on commission to negotiate sales or exchanges of 





their property, and he brought about an exchange 
between two of them, neither knowing that he was 
acting for the other. -It was held contrary to pub- 
lic policy to allow him a right of action against 
both to recover his commissions, even though he 
had acted in good faith. There is some diversity in 
the cases as to a broker’s right to double commis- 
sions, even when he acted openly and professedly 
for both parties. In Rice v. Wood, 113 Mass. 133; 
8. C., 18 Am. Rep. 459, it was held that he could 
recover from neither unless his double employment 
was known and assented to by both. In Raisin v. 
Clark, 41 Md. 158; S. C., 20 Am. Rep. 66, a real 
estate broker was employed by A to sell afarm. He 
exchanged it for lands of B, receiving a commission 
from A for his services. Held, that he could not 
recover a commission from B also, either on proof 
of an express promise by B to pay, or of a usage 
among brokers to charge commissions to both par- 
ties. In Lynch v. Fallen, 11 R. I. 311; S. C., 28 
Am. Rep. 458, while an exchange of realty was ne- 
gotiating between A and B, L., a broker already in 
the employ of A, acted for B without, so far as ap- 
peared, the knowledge of A. Held, that L. could 
not recover for his services to B, notwithstanding‘ 
an express agreement on the part of B made before 
the exchange to pay commissions to L., and not- 
withstanding a promise made by B after the ex- 
change to pay a fixed sum to L. Compare, also, 
Farnsworth v. Hemmer, 1 Allen, 494; Walker v. Os- 
good, 98 Mass, 348; Pugsley v. Murray, 4 E. D. Smith, 
245; Hverhart v. Searle, 71 Penn. St. 256; Morison v. 
Thompson, L. R., 9 Q. B. 480. 


Mulliken v. Millar, decided in March last by the 
Supreme Court of Rhode Island, affords a useful 
illustration as to what evidence of fraud by a pur- 
chaser will be sufficient to enable the vendor to an- 
nul the sale. It appeared that Millar, through his 
agent, purchased certain merchandise on credit, and 
the day after its delivery made a general assignment 
to T. for the benefit of creditors. As his liabilities 
were large and his assets small, the vendor, after de- 
mand on T., brought trover for the merchandise. 
It was held that it was not necessary for the plaintiff 
to show a particular intent on the part of Millar to 
defraud in the particular transaction in question. 
That it was sufficient for the plaintiff to satisfy the 
jury of a general intent on his part to defraud by 
continuing to purchase on credit after he had be- 
come hopelessly insolvent, and that the intervention 
of the agent was immaterial. The court said: ‘ It 
may be that Millar, having become hopelessly insolv- 
ent, had made up his mind to go on making pur- 
chases as usual, intending not to pay for them, but 
to accumulate assets for his assignment. If, with 
such mind and intention, Millar had personally 
bought the oil, there can be no doubt that the plain- 
tiff would have had the right to disaffirm the sale 
for fraud and reclaim the property. The transac- 
tion would have clearly involved a preconceived de- 
sign to purchase and not pay, which has been 
repeatedly decided to be fraudulent; Benjamin on 
Sales, § 440, note; Stewart v. Emerson, 52 N. H. 
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301; Lupin v. Marie, 6 Wend. 77; Ferguson v. Car- 
rington, 9 B. & C. 59; Load v. Green, 15 M. & W. 
216. And can it be held that it was any less a fraud 
for Millar to allow his agent to go on making the 
purchases, simply because he did not know what 
particular purchases the agent was going to make; 
or of what particular person the agent was going to 
make them, although he knew generally that it was 
in the usual course of the business for the agent to 
make such purchases? We think not. The dis- 
honest mind and purpose would exist in both trans- 
actions, being merely more direct and specific in the 
one than in the other, and any definition of fraud, 
which should not include both, would leave a wide 
margin for the operation of the fraudulent.” While 
the Pennsylvania cases, Smith v. Smith, 21 Penn. St. 
367; Backentoss v. Speicher, 31 id. 324, are the other 
way, the authorities are overwhelming in favor of 
the proposition that a purchase made when the pur- 
chaser knows he is insolvent, and with the precon- 
ceived purpose not to pay, is void, even though there 
may not have been, at the time of the purchase, any 
fraudulent representations. Donaldson v. Farwell, 
93 U. 8. 631; Powell v. Bradlee, 9 Gill & J. 220; 
Thompson v. Rose, 16 Conn. 71; Ayres v. French, 41 
Conn. 142; Nichols v. Michael, 23 N. Y. 264; Henne- 
quin v. Naylor, 24 id. 189; Devoe v. Brandt, 53 id. 
462; Wright v. Brown, 67 id. 1; Dow v. Sanborn, 3 
Allen, 181; Holbrook v. Connor, 60 Me. 578; Bishop 
v. Small, 63 id. 12; Hx parte Whittaker, L. R., 10 Ch. 
App. 446. 


The Supreme Court of Michigan stands evenly 
divided on the questions whether, in doubtful cases, 
an inquisition to determine the insanity of a person is 
a prerequisite to his lawful confinement in an asylum, 
and whether the superintendent of an asylum is lia- 
ble for detaining a sane person where no inquisition 
was had, but whom in good faith he believes to be 


insane. These questions were considered at much 
length in Van Deusen v. Newcomer, 40 Mich. 90, at 
the January term last. On both questions Cooley, 
J., and Campbell, C. J., were in the affirmative, and 
Marston and Graves, JJ., in the negative. The 
opinion of the latter was delivered by Marston, J. 
We have space to indicate only very briefly and im- 
perfectly his argument. The plaintiff was confess- 
edly confined in the asylum of which the defendant 
was superintendent, with the consent and through 
the active operation of her friends, but without 
judicial determination of her insanity. It was a 
disputed question whether she was at the time 
insane, but it was agreed that she was harmless, 
Marston, J., thought that “the good faith of the 
superintendent must be to him a protection;” that 
one confined under a judgment of a court may be 
lawfully held until the expiration of the sentence, 
despite any reformation of character in the mean- 
time, and the person having him in charge cannot 
be liable for false imprisonment; but in case of a 
person sent to an insane asylum no definite duration 
of confinement is fixed, but he is to remain until 
restored to sanity; in case the superintendent, in 
good faith, retains him after sanity is restored, the 





learned judge urged that he could not be made lia- 
ble, and therefore that he was not liable in the case 
at bar. It will not, we believe, be necessary to 
point out the fallacy of this argument. 


Judge Cooley on the other side, in the course of 
a well-reasoned opinion, said: 

“The law of no free country can tolerate a condi- 
tion of things under which a person innocent of 
crime and threatening no injury to himself or others 
can be restrained of his liberty, and no person be 
responsible for the injury he suffers. To admit the 
possibility would be to concede that arbitrary im- 
prisonment under some circumstances is lawful, and 
that would be to concede that regulated and pro- 
tected freedom does not exist. But if the superin- 
tendent is not responsible we look in vain for ade- 
quate responsibility anywhere. No doubt the ab- 
ductors are liable not only for what they did, but 
for whatever has been done by others under their 
express or implied direction; but a new agency 
takes part in the confinement, and the immediate 
responsibility must be upon some one having author- 
ity where the confinement takes place.” 


Then after showing very clearly that in determin- 
ing the time at which one actually insane has been 
fully restored to sanity and is entitled to his dis- 
charge, the superintendent acts judically, and dis- 
tinguishing from that case the case at bar, Judge 
Cooley continued : 

‘‘The powers actually conferred upon this office, 
are clearly administrative and limited, and like all 
corresponding officers, he must at his peril keep 
within their limits. The hardship of this is not 
special and peculiar to his office. The sheriff com- 
mits an actionable wrong when by mistake he arrests 
the wrong person, or levies on property not belong- 
ing to the defendant in the writ; the magistrate 
may commit a similar wrong in honestly asserting a 
jurisdiction he does not possess; the assessor in mis- 
takenly imposing a tax upon a person not within 
his jurisdiction; the military officer in enforcing 
military law under error regarding his legal powers, 
and so on. All officers are liable to similar errors, 
but the rule of law, no less than the rule of justice, 
is that he who commits the mistake shall bear the 
consequences. The opposite rule would invite out- 
rage and wrong instead of tending to prevent them, 
and would therefore be wholly inadmissible. Purity 
of motive should protect the officer against excess- 
ive damages, but individual rights must have set- 
tled and definite rules of protection, and cannot be 
left to depend upon the opinion of an officer as to 
what he may or may not do in abridging them.” 


Chief Justice Campbell delivered an opinion con- 
curring in that of Judge Cooley, in which he cited 
the following authorities to the proposition that to 
authorize the confinement of a person as insane, 
there must be either consent or actual insanity: 
King v. Coate, Lofft, 73-76; Brookshaw v. Hopkins, 
id. 240; In re Shuttleworth, 9 Q. B. 651; Rex v. 
Gourlay, 7 B. & C. 669; Anderdon v. Burrows, 4 C. 
& P. 210; Rex v. Turlington, 2 Burr. 1115; Rew v. 
Clarke, 3 id. 1362; Scott v. Wakem, 3 F. & F. 328; 
Symm v. Fraser, 3 id. 859; Hall v. Semple, 3 id. 337; 
Fletcher v. Fletcher, 1 Ell. & Ell. 420; He pone 
Greenwood, 24 L. J. Q. B. 148; Denny v. Tyler, 3 
Allen, 225; Look v. Deen, 108 Mass. 116; 8. C., 11 
Am. Rep. 323; Colby v. Jackson, 12 N. H. 526; 
Davis v. Merrill, 47 N. H. 208. 
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THE GOVERNOR AND THE SUPPLY BILL. 


T has turned out very much as we predicted. 
The Governor has vetoed the Supply Bill — at 
least a part of it; and with his usual judgment he 
has selected the most impregnable part of the Bill, 
and with his usual legal acumen has assigned the 
most indefensible of reasons for his action. That a 
statesman, so prone to talk of honesty and good 
faith, should adopt as the basis of his present veto 
the doctrine that a State is not bound to keep faith 
with its citizens, must seem paradoxical to the un- 
professional mind, and it behooves us as lawyers to 
inquire whether a doctrine so abhorrent to morals 
and good sense has any legal foundation. 

By the Constitutional amendment of 1874, the 
power of auditing claims against the State was 
taken away from the Legislature. By article 3, sec- 
tion 19, it was provided that ‘‘ the Legislature shall 
neither audit nor allow any private claim or account 
against the State, but may appropriate money to 
pay such claims as shall have been audited and 
allowed according to law.” And in 1876, the Leg- 
islature established a court of claims for the pur- 
pose of adjudicating such claims, by enacting as 
follows: 

‘*Sxction 1. A State Board of Audit is hereby 
constituted and established, which shall be composed 
of the Comptroller, the Secretary of State, and the 
State Treasurer. 

**§ 2. It shall be the duty of said Board of Audit, 
and it shall have power to hear all private claims 
and accounts against the State (except such as are 
now heard by the Canal Appraisers according to 
law), to administer oaths and take testimony in re- 
lation thereto, to determine on the justice and amount 
thereof, and to allow such sums as it shall consider 
should equitably be paid by the State to the claim- 
ants. Its decisions shall be filed in the office of the 
Secretary of State. It shall be the duty of the At- 
torney-General to attend every hearing before said 
Board of Audit, for the — of protecting the 
interests of the State, and he shall have authority 
to subpeena and examine witnesses on hehalf of the 
State, in reference to such claims or accounts.” 

By section 3 it was provided that “the concurrent 
vote of two of its members shall be necessary to, 
and shall constitute, a DECISION.” 

Among the items of the Supply Bill are several 
claims against the State which have been allowed 
by this Board of Audit. These the Governor now 
undertakes for various reasons to overrule. The ob- 
jection, which is radical, is that the decisions of the 
Board of Audit are not final; that the Board sub- 
stantially takes the place of the former standing 
committees on claims, and that its decisions are sub- 
ject to the power of the Legislature ‘‘to withhold 
appropriations for the claims passed upon by the 
Board, if in its judgment it is proper and right so 
to do,” and subject to the Executive veto. 

Now we take issue with his Excellency on this. 
A clearer case of intention to set up a court of in- 
dependent, final, and conclusive authority, for the 
purpose of adjudicating claims against the State, 
cannot be conceived. The quasi judicial power 





formerly vested in the Legislature is taken away, 
and vested in a body with strictly judicial powers, 
to hear testimony, pro and con, to hear and deter- 
mine claims, and to make decisions. No greater or 
more explicit powers could be given to any court, 
except the power to enforce its judgments, and this 
is provided, by the constitutional direction, that the 
Legislature may appropriate the money to pay the 
audited claims. The language employed is clearly dis- 
tinguishable from such as would indicate mere clerical 
or advisory powers. ‘‘To hear and determine” has 
the same force as when used in regard to a reference 
at law. A “decision” is a very different thing from a 
‘report. Besides a majority may ‘‘ decide.” If 
the Board were a mere committee this would be a 
superfluous provision. And then again, no provision 
is made for any minority report or decision. It is 
clear that the award is a judgment rather than a 
committee’s report. The Governor’s idea that the 
Board simply performs the duties formerly devolv- 
ing on the legislative committees of claims, falls 
with the constitutional provision depriving the Leg- 
islature to pass upon such claims, All tbat is left 
to the Legislature to do is to furnish the money to 
pay the awards, ‘‘May” has the force of ‘‘ must” 
in that connection. If this is not the correct con- 
struction of this subject, what, we would ask, is the 
use of the provision in section 14, of article 6, that 
no board shall audit, allow, or pay any outlawed 
claim? If the award of the Board of Audit were 
subject to legislative approval or disapproval, the 
Legislature could disallow all such claims without 
constitutional warrant. That no appeal has been 
provided does not conflict with this reasoning. That 
omission certainly does not invest the Legislature 
or the Governor with appellate powers. But if we 
grant to the Legislature all the power which even 
the Governor claims for it, namely, the power to 
withhold appropriations for the audited claims, his 
action gains no sanction; for that case has not 
arisen; it has not withheld but has granted the ap- 
propriation. If the Legislature should, in spite of 
its plain duty, refuse the appropriation, the citizen 
is remediless; but when the Legislature has fulfilled 
its plain duty by making the appropriation, the Ex- 
ecutive cannot defeat it by claiming a sovereign rule 
of might superior to the private rule of right. 

But to some of the vetoed items the Governor 
makes the more specific objection, in which he is 
upheld by the Attorney-General, that the award is 
invalid because made for profits which certain con- 
tractors proved that they could have made on con- 
tracts with the State by legislative authority, had 
not the contracts been abrogated. The Governor 
takes the ground that the appropriations are unlaw- 
ful, because the citizen contracts with the State 
upon the understanding that the State has the power 
to abrogate its contract at any moment, and to leave 
the citizen without remedy. This doctrine we em- 
phatically deny. The State is just as much bound 
in law and in morals to keep its contracts with its 
citizens as its citizens are with one another. The 
only difference is one of remedy. Both the citizen 
and the State have the power to break contracts. 
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But when the citizen breaks his contracts, the other 
citizen or the State can compel him to pay damages, 
and in some cases specifically to perform. When 
the State refuses, the right of the citizen is the 
same, but the power is lacking. There is no remedy 
for the wrong. Now the doctrine that because the 
State has the power to evade its contracts, it has the 
right, is a very immoral doctrine for such a high- 
toned Governor as his Excellency. Might does not 
make right, either with the subject or the sovereign. 
In the case of the People v. Stephens, decided Jan- 
uary 15, 1878, the Court of Appeals, discussing the 
equality of the State and the individual, as to rights 
under contract, say: 

‘The State, in all its contracts and dealings with 
individuals, must be judged and abide by the rules 
which govern in determining the rights of private 
citizens contracting and dealing with each other. 
There is not one law for the sovereign and another 
for the subject; but when the sovereign engages in 
business and the conduct of business enterprises, 
and contracts with individuals, although an action 
may not lie against the sovereign for a breach of 
contract whenever the contract in any form comes 
before the courts, the rights and obligations of the 
contracting parties must be adjusted upon the same 
principle as if both contracting parties were private 
persons, Both stand upon equality before the law, and 
the sovereign is merged in the dealer, contractor, 
and suitor. The State is not in tutelage, as one in- 
capable of acting sui juris, but has capacity to act 
in all matters, by its representatives and agents, 
and is bound by the acts and admissions of its duly 
appointed and recognized officers and representa- 
tives, acting within the general scope of their con- 
stitutional powers, whether ministerial or execu- 
tive. a “6 . ba There would be no 
safety in dealing with the State if it were other- 
wise, and if each succeeding official could repudiate 
the acts, avoid the contracts, rescind the settlements 
and reclaim payments made by his predecessor.” 


This is much better law, logic, and morality, than 
the technicalities of the Governor and the Attorney- 
General. To this let us add the language of Justice 
Wilson, in Chishalm v. Georgia, 2 Dall. 419: “A 
State, like a merchant, makes a contract. A dis- 
honest State, like a dishonest merchant, willfully 
refuses to discharge it. The latter is amenable to a 
court of justice upon general principles of right. 
Shall the former, when summoned to answer the 
fair demand of its creditor, be permitted, Proteus- 
like, to assume a new appearance, and to insult him 
and justice by declaring, J am a sovereign State? 
Surely not.” The learned Attorney-General com- 
pares the case in hand to that of an office, not guar- 
anteed by the Constitution, which may be abolished 
or the salary of which may be diminished, without 
remedy for the incumbent. There is no possible 
analogy between the cases. One is a mere privilege, 
the other a contract right. On assuming the one, 


the citizen knows that he is liable to dismissal or 
deprivation without any right of recourse; on enter- 
ing into the other he knows he has a right to indem- 
nification, if not a remedy, in case of breach. But 
the Governor and the Attorney-General confine their 
objection to profits, They concede the right of the 





citizen to be indemnified for his actual pecuniary 
loss in expenses. But why? Surely the right to the 
one is no more sacred than to the other. It has 
always been the rule that certain, direct and natural 
profits, as distinguished from mere contingent and 
speculative profits, are as much recoverable in an 
action for breach of contract, as actual losses. Gri/- 
Jin v. Colwer, 16 N. Y. 489. And under the rule of 
equality laid down by the Court of Appeals as to 
contracts between the State and the individual, the 
State is just as much bound for profits which the 
individual was certain to make, as for moneys that 
he had paid out. The difficulty seems to be that 
the Governor and the Attorney-General confuse cer- 
tain profits with merely speculative and contingent 
profits. For the latter even an individual would 
not be liable; for the former the State as well as 
the individual is liable. There is no reason binding 
the State for actual outgoes which does not equally 
apply to certain profits. If good faith is the sole 
ground of remedy, it applies as strongly to the lat- 
ter as to the former. There is no such thing as 
‘‘middling good faith,” either among individuals 
or sovereignties. The rule of right is the golden 
rule, and to take advantage of the want of remedy 
to evade the right, is monstrous in the State as in 
the citizen. Now in respect to these items, it is 
not pretended that the profits were not such as 
would be recoverable among individuals. The argu- 
ment of the Governor is: “ You can’t make us pay 
any thing; we have paid your outgoes; you ought 
to think yourself lucky; we will not pay the profits 
you would have made if we had kept our contract. 
You are bound, we are not; we have a remedy, you 
have none.” The Court of Appeals thought differ- 
ently; for when the contractor brought his action 
to have the act of the Legislature, by which the 
contract was abrogated, declared unconstitutional 
(Lord v. Thomas, 64 N. Y. 109), although the court 
held that the State could not be compelled to keep 
its contract, they said: 

‘“‘The State stands, in this respect, in the same 
position as an individual, and may at any time aban- 
don an enterprise which it has undertaken, and _re- 
fuse to allow the contractor to proceed,” etc. ‘‘The 
State, in the case supposed, would violate the con- 
tract, but the obligation of the contract would not be 
impaired by the refusal of the State to perform it, The 
original party would have a just claim against the 
State for any damages sustained by him from the 
breach of the contract, and although the claim could 
not be enforced through an action at law, the rem- 
edy by appeal to the Legislature is open to him, 
which can, and, it must be presumed, will do what- 
ever justice may require in the premises. This rem- 
edy is the only one provided in such a case, and this 
is known to the party contracting with the State, 
and the courts cannot say that it is not certain, rea- 
sonable, and adequate.” 


It is sufficient, in closing on this point of profits, 
to say that the Federal Court of Claims have always 
allowed profits, when not purely speculative. Moore 
v. U. S.,1 Ct. of Claims, 90; Adams v. U. 8., id. 
106; Speed v. U. S8., 2 id. 429; S. C., on appeal, 8 
Wall. 77. 
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The Governor makes an independent objection, 
that the appropriation is invalid, because the com- 
missioners had no power to make a contract, by the 
law under which the claimants acted, but only “to 
take charge of the design and construction of the 
building, and to expend such amounts thereon as 
the Legislature should see fit to appropriate.” The 
best answer to this is that it is res adjudicata by the 
award of the Board of Audit. The question was 
not deemed of vitality enough to be raised there by 
the Attorney-General, and that learned official does 
not speak of it in his communication to the Gov- 
ernor. Nor was it raised in the action to have the 
subsequent act declared unconstitutional. We have 
not space to examine the question critically, but 
it is sufficient to say, that the Governor is not a 
court, and cannot overrule the ‘‘decision” of the 
Board of Audit. 

This is a question of vital public interest. To 
those who are curious to know whether States 
can be compelled to pay their debts, we recommend 
the treatment of the subject in 12 American Law 
Review, 625, and 3 Virginia Law Journal, 129, where 
conclusions widely different from those of our Gov- 
ernor are reached. 

It is not within our province to speak of the de- 
cency and good taste of the Executive action in 
overruling on ex parte evidence the solemn decision 
of a court of claims. We have to deal with the 
subject only in its legal aspects, and in those we do 
not hesitate to declare that a more illogical, des- 
potic, and immoral exhibition of ‘‘ statesmanship ” 
has never disgraced our public annals. 

——_>__—. 
REASONABLE TIME. 

HETHER a question is one of law or fact is a 
matter which we generally find no difficulty in 
deciding. Certain questions exist nevertheless which 
we do not find it easy to put under either head. And 
even though lawyers are unanimous in speaking of 
certain of them as questions of law and of others of 
them as questions of fact, we feel that they are differ- 
ent from questions to which those names are ordinar- 
ily applied. Such a question, for instance, arises in 
the following case: A, suspecting B of having com- 
mitted a felony, arrests him. B is subsequently set at 
liberty and thereupon sues A for false imprisonment. 
Whether A is liable or not depends, we say, upon 
whether he had reasonable cause for the arrest or 
not. Reasonable cause, in such a case, it is well settled, 
is a question of law, a question for the court. Yet it is 
not impossible to find expressions of disapprobation of 
the state of the law upon this point, and everybody 
feels a difference to exist between such a question 
and the questions ordinarily denominated questions 
of law. Neither does it seem that it can be properly 
termed a question of fact. What is it that goes onin 
our minds when we determine whether reasonable 
grounds for the arrest did or did not exist? In the 
first place we examine into the circumstances of the 
case. We endeavor to discover what evidentiary facts 
tending to prove the guilt of BE were brought to the 
notice of the defendant A, what verbal statements and 
what facts in the nature of circumstantial evidence. 
We look to see what efforts the defendant made to in- 
vestigate the matter— how diligent he was in seeking 
evidence. We form our opinions as to the weight of 
the evidence before the defendant when he made the 





arrest —as to the chances of guilt when such evi- 
dence existed. When we have done this, we have not 
decided whether or no sufficient grounds existed, but 
we have collected the information upon which our 
opinion is to be based. We would say that all the 
facts of the case had been presented to us; it remained 
to be decided whether the defendant was liable. Now, 
if thisquestion were what is ordinarily termed a ques- 
tion of law, what we should do would be this: We 
should seek in the first place some standard of con- 
duct, and in the next place we should determine 
whether the conduct of the defendant conformed to 
that standard. In that way we should determine the 
defendant’s liability. For instance, we might find a 
rule of law to exist that a person suspected of felony 
should not be arrested on hearsay evidence, and we 
might also find in the case before us that only hearsay 
evidence of the plaintiff's guilt had come to the notice 
of the defendant. The peculiarity of the case supposed, 
however, is that we find it impossible to lay down any 
rule. Although in a particular instance the fact that 
the arrest was made on hearsay evidence may be to us 
the circumstance upon which our decision turns; in 
another case the evidence, though hearsay, may have 
been so good that we consider the arrest justifiable. 
Although in one case we consider the evidence of guilt 
sufficient, we may hold the defendant liable in another 
case where the evidence of guilt was even stronger, 
because he might easily have obtained more light upon 
the subject by making a little further effort. On what- 
ever circumstances of a case we attempt to base a rule, 
other cases arise in our minds, which, although within 
the rule, we think should not be governed by it, and 
finally we altogether abandon our attempts to frame 
one. The question, therefore, is not what we understand 
a question of law to be. The process which really goes 
on in our minds I take to be this: We simply ask our- 
selves, do we approve of the conduct of the defendant 
under the circumstances of the particular case? Was 
the arrest justifiable? Ought he to have imprisoned 
the plaintiff? We endeavor to discover whether this 
feeling of approval of the conduct of the defendant in 
the particular case exists in our minds. When we say 
that the conduct of the defendant was reasonable, that 
it was the conduct of a prudent and discreet man, we 
mean that the conduct of the defendant commends 
itself to us. 

The questions to which we referred at the beginning 
of this article are of this nature — questions as to the 
approval of conduct. And of this nature are ques- 
tious as to reasonable time. A rule exists, for instance, 
that in case of a sale of goods by sample, the buyer 
may return the goods and repudiate the sale within a 
reasonable time if they do not conform to the sample. 
The question whethera return has been made within a 
reasonable time is really a question whether we ap- 
prove of allowing the vendee to return the goods, 
bearing in mind the opportunity he has had for exam- 
ining them. If the question was left to the jury a 
proper charge would be that if they thought the ven- 
dee ought to have returned the goods sooner, then they 
were to find forthe vendor. Such a charge was made 
in Ellis v. Thompson, 3 M. & W. 445, where, the ques- 
tion being whether certain goods had arrived within 
a reasonable time, the judge left it to the jury 
to say whether the goods ought to have arrived sooner. 

The proposition that the question is one simply as to 
approval of conduct must receive a slight qualifica- 
tion. It would hardly be proper for a Jew in deciding 
a question as to reasonable time to take into considera- 
tion the fact that one of the days which had elapsed 
was Saturday, although he individually might approve 
highly of the conduct of the person whose acts were 
in question, in taking no steps upon that day. It would 
be his duty, if serving on a jury, to throw out of con- 
sideration the fact that one of the days was Saturday, 
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and to determine whether he approved of the conduct 
of the party independently of that fact. And in gen- 
eral it is plainly the business of those deciding ques- 
tions as to reasonable time, as to reasonable course 
and other questions as to the propriety of conduct, to 
put out of their minds all facts to which they are con- 
scious that they attach an unusual weight by reason of 
their peculiar beliefs or peculiar views as to duty. 

Whether reasonable time is a question of law ora 
question of fact is a matter about which lawyers dis- 
pute a great deal. The same question may also be put 
in this Way: Is reasonable time a question for the jury 
or for the court? For the phrases questions of law and 
questions of fact when used in this connection mean 
nothing more than questions for the court and ques- 
tions for the jury. Reasonable time is not to be deci- 
ded by the jury because it is a question of fact, but 
it isa question of fact because it is to be decided by a 
jury. Upon this question there is much conflict 
among the authorities. In the State of Massachusetts, 
for instance, decisions may be found to the effect that 
reasonable time is a questionfof law (Fllis v. Paige, 1 
Pick. 43); that it is a question of fact (Haskins v. Ham- 
ilton Mutual Ins. Co., 5 Gray, 432); that it is a question 
of law if the facts upon which the conclusion is to be 
based are admitted, but a question of fact if those 
facts are disputed. Spoor v. Spooner, 12 Metce. 281; 
Porter v. Blood, 5 Pick. 56; Holbrook v. Burt, 22 Pick. 
555. If we have formed a distinct idea of the nature 
of the question we may possibly find the examination 
of the authorities less confusing. In considering this 
matter it is necessary to distinguish those cases where 
the question is not whether questions as to reasonable 
time in the absence of any rule are to be determined 
by the jury or the court, but where it is maintained 
that in certain classes of cases a rule is to be laid down 
for the determination of what is a reasonable time. 
Such, for instance, are the cases in which the time 
within which notice of dishonor of a bill of exchange 
must be given is defined by certain rules. When 
this question, as to notice of dishonor, first arose, con- 
siderable discussion took place as to whether the 
time should be defined by any rule or whether it 
should be left to the judge or jury in each case to say 
whether a reasonable time had elapsed, and consider- 
able difference of opinion among the judges is to be 
noticed in the reports. Lord Kenyon, for instance, in 
Hilton v. Shepherd, O. E. 15 n., says: ‘‘I cannot con- 
ceive how this can be-a matter of law. [ can under- 
stand that the law should require that due diligence 
should be used, but that it should be laid down that 
the notice must be given that day or the next or at 
any precise time under whatever circumstances, is, I 
own, beyond my comprehension. I should rather 
have conceived that whether due diligence had or had 
not been used was a question for the jury under all 
the circumstances of accident, necessity aud the like.” 
On the other hand, Buller, J., in Tindal v. Brown, 1 
T. R. 169, says: ‘*‘ The numerous cases on this subject 
reflect great discredit on the courts of Westminster. 
They do infinite mischief in the business world, and 
this evil can only be remedied by considering the 
reasonableness of time as a question of law and not of 
fact." When Kenyon and Buller make use of the 
phrase ** question of law”’ in these quotations, it obvi- 
ously retains its ordinary significance. We do not 
propose to consider whether and when the period 
called a reasonable time is to be defined by any rule, 
but whether, when it is conceded that no rule exists, 
reasonable time is a question for the court or for the 
jury. 

Upon this subject two opinions exist: One is that 
the jury shall decide, when the court is not able to 
form an opinion satisfactory to itself. The other, that 
the court is always to decide. If the court is clearly 
of opinion that a certain time is or is not reasonable, 





then it is universally agreed that the opinion of the 
court is to prevail. It is only when the court is har- 
assed by doubts that it is maintained that the question 
should be left to the jury. So that although one side 
maintains that the question is one altogether for the 
court, the other does uot “hold that the question is 
always one for the jury. Plenty of cases may be found 
where judges have decided the question either against 
the jury or without leaving it to the jury, and where 
the propriety of their decision is obvious no one quar- 
rels with them for doing so. This is true of classes of 
cases in which it is well settled that questions as to 
what is right and proper other than questions as to rea- 
sonable time, are to be decided by a jury, in cases, for 
instance, where it isto be determined whether certain 
articles are or are not ‘“ necessaries.”” In Wharton v. 
Mackenzie, 5 Q.B. 606, Coleridge, J., says: ‘‘ It is a most 
important inquiry how far the question is for the 
court and how far for the jury. In some cases the 
question must be for the judge. Suppose the son of 
the richest man in the kingdom to have been supplied 
with diamonds and race-horses; the judge ought to 
tell the jury that such articles cannot possibly be nec- 
essary. In Wharton v. Mackenzie the fact of the de- 
fendant’s illness was proved in order to explain the 
supply of some of the articles. In such a case the 
question is one of mixed law and fact and must go 
with proper directions to the jury.’’ So in the cases 
of Wharton v. Mackenzie and Cripps v. Hills, 5 Q. B. 606, 
and Harrison v. Fane, 1 M. & Gr. 550, which were 
suits brought by tradesmen against infant undergrad- 
uates, although the jury displayed a perverse inclina- 
tion to consider any thing a necessary, from an article 
of jewelry to a game supper, the court took it upon 
itself to decide the question and set the verdict aside. 
If the jury have any office itis that of deciding doubt- 
ful cases. 

It is frequently said that questions as to reasonable 
time are mixed questions of law and fact. If we 
assume that all the facts of a case being given it is 
solely the province of the court to determine whether 
a reasonable time has elapsed, the proposition may be 
true. Lord Mansfield, speaking with reference to no- 
tice of dishonor in Tindall v. Brown, 1 T. R. 169, says: 
‘‘ What is reasonable time is partly a question of fact 
and partly a question of law. It may depend in some 
measure on facts, such as the distance at which the 
parties live from each other, the course of the post, 
etc.’’ If, when we say that reasonable time is a mixed 
question of law and fact, all we mean is, that before 
determining whether a space of time is reasonable or 
not, it is necessary to determine whether the facts ex- 
ist upon which we base our decision, our position is, of 
course, unassailable. This is plainly all that Lord 
Mansfield meant, although the judges who have subse- 
quently repeated his words have placed some wholly 
different interpretation upon them. They say that 
reasonable time is a mixed question of law and fact in 
cases where they concede that the jury is to decide 
the question upon given states of facts. 

In Chesapeake Ins. Co. v. Starke, 6 Cr. 273, Chief 
Justice Marshall says: ‘‘ What time is reasonable is a 
question compounded of fact and law which has not 
yet been reduced to such certainty as to enable the 
court to pronounce upon it without the aid of a jury. 
Certainly the delay may be so great as to enable any 
man to declare without hesitation that it is unreasona- 
ble, or the abandonment”’ (of a wrecked ship to the 
insurers) ‘‘ may be so immediate that all will admit it 
to be made within a reasonable time. But there may 
be such a medium between these extremes as to ren- 
der it doubtful whether the delay has been reasonable 
or otherwise. “If it was a mere question of law which 
the court might decide, then the law would determine 
to a day or an hour on the time left for deliberation 
after receiving notice of the loss. But the law does 
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not so determine, and it therefore remains a question 
compounded of fact and law which must be found by 
the jury under the direction of the court.’”’ In cases 
where itis doubtful whether the delay has been reasona- 
ble or otherwise, and where, consequently, the question 
is to be left to the jury, he says it is a question com- 
pounded of fact and of law. Similar language is em- 
ployed by Justice Coleridge in the portion of his opin- 
ion just quoted with regard to necessaries. What 
meaning is attached to the phrase, ‘‘ mixed question of 
law and fact,’’ when so,used, it is not easy to conject- 
ure. Either the question is to be decided by the jury 
or it is to be decided by the court. And if it is left 
to the jury, the only business of the court is to state 
the question to them. Upon the jury, and upon them 
alone, is placed the burden of deciding it. In Brighty 
v. Norton, 3 B. & S. 308, for instance, the report 
simply’says that the judge having left to the jury the 
question whether the notice given by the defendant 
was reasonable, the jury found a verdict for the plain- 
tiff. And in Peters v. Fleming, 6 M. & W. 42, the ques- 
tion was stated to the jury with equal simplicity. The 
court might go further than it did in those cases and 
explain what it meant by necessaries, or by reasonable 
time. Possibly the question might for that reason be 
said to be a mixed question of law and fact, or a ques- 
tion partly for the jury and partly for the court. But 
the court having done that much, all the rest would be 
for the jury. 

One fallacious argument employed by some of those 
who maintain that reasonable time is a question of 
fact for the jury is worthy of notice on account of 
the singular distinction which apparently has re- 
sulted from its use. The argument is used by Bagley, 
J., in Facey v. Hurdom, 3 B. & C. 213. He says: 
‘* There are certainly cases where it is for the judge to 
say what is reasonable time, viz., in giving notice of 
dishonor of a bill or note, but in this instance the 
question depended on a variety of circumstances such 
as the residence of the respective parties, the time 
when notice was given that the corn would be tithed, 
the state of the weather and other things most proper 
for the consideration of a jury, and I think that the 
question was properly left to them. His reasoning is 
adopted by Metcalf, J., in Haskins v.Hamilton Mutual 
Ins. Co., 5 Gray, 438. Nobody ever contended that it 
was not the peculiar province of the jury to determine 
whether the facts exist upon which we base our opin- 
ions as to reasonable time. But the determination of 
these facts is not the decision of any question as to 
reasonable time, and it does not follow that because 
the jury are to find the facts that they are also to pass 
upon that question. A curious result of the employ- 
ment of this argument appears to be that certain 

sjudges have not only accepted the reason as a good 
one, but as the only one for leaving questions of reason- 
able time to a jury, and, consequently, as the reason 
evidently cannot apply to cases where the facts are 
admitted, and where the jury consequently cannot be 
called upon to pass upon the existence of circum- 
stances such as those of which Mr. Justice Bagley 
speaks, they have taken a distinction between cases 
where the facts are admitted upon which the conclu- 
sion as to the reasonableness of the time depends, and 
cases where those facts are disputed, holding that in 
the former class of cases the question is for the court, 
but in the latter, for the jury. In Spoor v. Spooner, 
12 Metc. 285, for instance, the facts being disputed, 
the court held that the question should be left to the 
jury. In Porter v. Blood, 5 Pick. 56; Holbrookv. Burt, 
22 id. 555, and Kimball v. Howard Fire Ins. Co., 8 Gray, 
84, the court held that as the facts were not contro- 
verted, the question was one for the court. The same 
distinction is taken in Roth v. Buffalo & State Line R. 
R., 3A. N. Y. 548, and in Hedges v. H. R. R. R. Co., 49 
id. 225. Wilde, J., says in Holbrook v. Burt: “‘It.is con- 
’ 





tended by the plaintiff's counsel that whether the offer 
was made within a reasonable time was a question for 
the jury to decide, and this is unquestionably true if 
there was any fact in dispute upon that point. But it 
does not appear that there was any fact in dispute 
material to the question.’’ The offer of which he 
speaks was an offer to rescind a contract because of 
the fraud of the other party. He goes on to say: 
“The only evidence of the time when the fraud was 
discovered was the admission made by the defendants 
at the trial. No fact, therefore, was assumed by the 
court. There being then no material fact in dispute 
as to this question, it was for the court to decide 
whether the offer to rescind was made within a rea- 
sonable time.’’ This distinction seems wholly un- 
founded. I can think of no satisfactory reason for 
leaving the question to the jury in the one case and 
not in the other. And if the mode of accounting for 
the existence of the distinction which I have suggested 
is the correct one, it is based upon fallacious reasoning. 
Moreover cases may be found in which no dispute as 
to the facts existed, and the question was neverthe- 
less held to be one for the jury. For instance, in 
Chesapeake Ins.Co. v. Starke, 6 Cr. 273, where a special 
verdictjwas found stating the facts, it was held defect- 
ive for not stating whether an abandonment of a 
vessel was or was not made within a reasonable time. 

Barring this attempt to show that reasonable time 
is a question of fact ané therefore to be determined by 
a jury, the principal arguments employed by disput- 
ants seem to be these: Those who would leave the 
question to the jury urge that the decision of it is not 
dependent upon any rule and therefore within the 
province of the jury. Lord Kenyon, for instance, in his 
remarks already quoted, says: ‘‘ That it should be laid 
down that notice must be given at any precise time is, I 
own, beyond my comprehension. I should rather 
have conceived that whether due diligence had or had 
not been used was a question for the jury to consider 
under all the circumstances of accident, necessity and 
the like.’”’ The position of the other side seems to be 
that the determination of what is right and just and 
proper, is peculiarly a matter for judges to decide, even 
though the question is not as to the justice and pro- 
priety of a rule of law, but as to the justice and pro- 
priety of particular conduct. Such seems to have been 
the feeling which prompted the remark of Willis, J., 
in Bell v. Wardell, Willes, 204: ‘*‘ What,is contrary to 
reason,’’ he says, ‘‘ cannot be consonant to law, which 
is founded on reason, and therefore the reasonable- 
ness in these and the like cases depends upon the law 
and is to be decided by the judges. 

Neither of these propositions is true. In a great 
many cases questions as to what is right and proper, 
in the absence of any rule, it is well settled, are ques- 
tions for the jury. Whether a person has been negli- 
gent, whether he has exercised the care which he ought 
to have exercised, it is undoubtedly for the jury to 
say. So it isa question for a jury whether certain arti- 
cles are necessaries for an infant, whether they are 
articles which an infant ought properly to have. 1 
Parsons on Contracts (5th ed.), 296; Wharton v. Mac- 
kenzie, 5 Q. B. 606; Peters v. Fleming, 6 M. & W.42. So 
in those cases where the law allows what is called 
criticism and comment of men’s works and acts, even 
though such criticism come within the definition of a 
libel, the question as to the reasonableness and pro- 
priety of the criticism is left tothejury. Cooper v. 
Lawson, 8 A. & E. 746; Paris v. Levy, 9 C. B. (N. 8.) 
342; Thompson v. Shackell, 1 Mo. & Mal. 187; Soane v. 
Knight, id. 74. On the other hand it cannot be claimed 
that judges are concerned merely with the making, 
interpretation and application of rules. In determin- 
ing questions as to the construction of contracts and of 
wills it is frequently impossible to lay down or apply 
any rules. Neither can it be said that questions as to 
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the propriety of particular conduct, in the absence of 
any rule, are always left to the jury. In an action for 
false imprisonment, on a charge of felony, whether 
the grounds for arresting the plaintiff were sufficient 
to justify his detention, it is well settled is a question 
for the court. Perryman v. Lister, L. R.,3 Ex. 197. 
Again, in cases of defamatory statements, what are 
called privileged communications may be made with- 
out incurring any liability. In determining whether 
a communication is or is not privileged, courts are gov- 
erned in many cases by rules of law. But though a 
case may fall without these rules, it does not follow 
that the communication is not privileged. In such 
cases the immunity of the defendant depends upon 
the opinion of the court, whether the communication 
ought to have been made in that particular case, and 
in arriving at that opinion they, of course, are not 
governed by any technical rules. Parke, B., says in 
Toogood v. Spyring, 1 C. M. & R. 181: ‘*The law con- 
siders such publication as malicious unless it is fairly 
made by a person in the discharge of some public or a 
private duty, whether legal or moral, or in the conduct 
of his, the publisher’s, own affairs, in matters where 
his interest is concerned. If fairly warranted by any 
reasonable occasion or exigency, and honestly made, 
such communications are protected for the welfare of 
society, and the law has not restricted the right to 
make them within any narrow limits.’’ In deciding 
whether a communication was privileged or not, judges 
consider whether the defendant was morally bound to 
do as he did under the circumstances of the particular 
case. In Coxhead v. Richards, 2 C. B. 569, where the 
judges divided equally, the question was whether 
showing a certain letter to the owner of a ship, which 
had been written by the ship’s mate to the defendant, 
and which contained charges of incompetency against 
tbe ship’s captain, was a privileged communication. 
Chief Justice Tindal said: ‘‘ I think it was the duty of 
the defendant not to keep the knowledge he gained by 
this letter to himself, and thereby make himself re- 
sponsible in conscience of the warnings of the letter, 
brought destruction upon the shipand crew.” Colt- 
man, J., took an opposite position, and said: ‘*‘ I think 
the duty was plainly the other way. The duty of not 
slandering your neighbor on insufficient grounds is so 
clear that a violation of that duty ought not to be 
sanctioned in the case of voluntary communica- 
tions except under circumstances of great urgency 
and gravity.’’ Notwithstanding the privilege to be 
given a communication depends upon such con- 
siderations as these, the question is wholly one 
for the court. In Wenman v. Ash, 13 C. B. 845, 
Maule, J., says: ‘‘ Whether the circumstances under 
which a communication is made constitute it a privi- 
leged communication or not is a question which the 
court has assumed jurisdiction to decide. But it is 
more a question of fact than a question of law. The 
court is to consider whether the occasion is such as to 
make the communication one of a privileged character. 
That being so, it by no means follows that one can de- 
rive much aid in one case from another the circum- 
stances of which are not exactly the same.’”’ And in 
one case, that of Taylor v. Hawkins, 16 Q. B. 308, where 
the judge at Nisi Prius left it to the jwry to apply the 
principle laid down by Parke, B., which we have just 
quoted, a new trial was obtained onthe ground of mis- 
direction. 

The subject of privileged communication is a very 
puzzling one to one who attempts to reduce the decis- 
ion of all questions which arise to the application of a 
set of rules. The same difficulty arises that would 
arise if an attempt were made to lay down rules by 
which to determine whether a cause for an arrest was 
reasonable or not. In both cases the wrong done, the 
plaintiff moves us to hold the person inflicting the in- 
jury responsible. In both cases the worthy object of 





the defendant inclines us to relieve him of liability. 
And in both cases we find it impossible to lay down, 
any general proposition defining what acts do or do 
not, on the whole, meet our approval. A communica- 
tion may seem to us uncalled for because unsolicited, 
but the circumstances attending another communica- 
tion may be such that we feel it should have been made, 
though unasked for. An arrest may seem to us un- 
justifiable, because made on hearsay evidence, but the 
circumstances of another case may be such that we do 
not feel the fact that the evidence was hearsay to be 
any objection. 

Which rule is the right one in this dispute among 
the authorities is a question which seems to depend 
upon considerations of expediency merely, for I do 
not think that in taking either side any fundamental 
principles are disregarded. To which tribunal the de- 
cision of these questions may more advantageously be 
intrusted is a question upon whieh [ do not feel com- 
petent to express an opinion. What I have wished to 
do is not so much to decide this question as to deter- 
mine what we mean by “a reasonable time,” and to 
examine the current arguments as to who are to de- 
cide questions as to reasonable time. The conclusions 
arrived at in considering these matters it is hoped may 
not be altogether unsatisfactory. A. 8. THAYER. 

anasto 
LIABILITY OF KEEPERS OF ANIMALS 
FERZ NATUR. 
SUPREME COURT OF THE UNITED STATES, MAY, 1879. 


THE CONGRESS AND EMPIRE SPRING Co. Vv. EDGAR. 

Animals fer@ nature are as a class known to be mischievous 
and whoever keeps them in places of public resort is liable 
for injuries committed by them to one not himself in 
fault. 

Whoever keeps a dangerous animal with knowledge of its 
dangerous propensities is liable to one injured thereby 
without proof of any negligence or default in the securing 
or taking care of the animal. 

The defendant in error was attacked and injured by a buck 
while in a park owned by the plaintiffs in error and into 
which the public were invited and freely admitted. The 
buck, with other deer, was at large in the park; there was 
no evidence that the buck had attacked others, but the 
company had a notice posted in the park to “ Beware of 
the buck;” there was expert evidence that bucks were 
dangerous in the fall of the year, at which season the in- 
jury was received. Held, that the plaintiffs in error were 
liable. 

.RROR to the Circuit Court of the United States 

for the Northern District of New York. Theac- 
tion was to recover damages for injuries occasioned to 
the defendant in error by a buck in Congress Park, 

Saratoga Springs, owned by the plaintiff in error. The 

opinion states the case. 

Mr. Justice CLIFFORD delivered the opinion of the 
court. 

Animals fere nature, as a class, are known to be 
mischievous, and the rule is well settled that whoever 
undertakes to keep such an animal in places of public 
resort is or may be liable for the consequences to a 
party suffering injury from the animal, if not guilty of 
negligence and is otherwise without fault. 

Compensation in such a case may be claimed of the 
owner or keeper for the injury, and it isan established 
rule of pleading that it is not necessary to aver negli- 
gence in the owner or keeper, as the burden is upon 
the defendant to disprove that implied imputation. 
Cases have often arisen where no such averment was 
contained in the declaration, and the uniform ruling 
has been that the omission constitutes no valid objec- - 
tion to the right of recovery. May v. Burdett, 9 Q. B. 


101. 
Negligence was not alleged in that case. Trial was 
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had, and the verdict being for the plaintiff, the defend- 
ant moved in arrest of judgmeut that the declaration 
was bad for not alleging negligence or some default of 
the defendant in not properly or securely keeping the 
animal, Attempt was made by very able counsel to sup- 
port the motion upon the ground, that even if the dec- 
laration was true,stul the injury might have been occa- 
sioned entirely by the carelessness and want of caution 
on the part of the plaiutiff, but Lord Denman and his 
associates overruled the motion in arrest and decided 
that whoever keeps an animal accustomed to attack 
aud injure mankind, with knowledge that it is so ac- 
customed, is prima facie liable in an action on the 
case at the suit of the person attacked and injured, 
without any averment of negligence or default in se- 
curing or taking care of the animal, and the Chief 
Justice added, what it is important to observe that 
the gist of the action is the keeping of the animal after 
knowledge of its misghievous propensities. 

Precedents both ancient and modern it seems were 
cited in theargument and were examined by the court, 
and the learned Chief Justice remarked that with 
scarcely an exception they merely state the ferocity of 
the animal and the knowledge of the defendant, with- 
out any allegation of negligence or want of care. 
Jackson v. Smithson, 15 Mees. & Wels. 565; Popplewell 
v. Pierce, 10 Cush. 509. 

Injuries of a serious character inflicted by a mis- 
chievous deer, which the defendant company kept in 
their park, were received by the plaintiff at the time 
and place alleged, for which she claims compensation 
of the company. By the declaration it appears that 
the company is the owner and proprietor of the Con- 
gress Spring at Saratoga in the State of New York, 
whose waters have become celebrated for their medi- 
cinal qualities and the source of great gains and profits 
to the company. Among other things the plaintiff 
alleges that the spring had for a long time been kept 
open and accessible to visitors, the public being invited 
in various forms to patronize its waters, and that to 
make it more inviting and attractive the company had 
opened in connection therewith an extensive park, or- 
namented with fountains, trees, shrubbery, and flow- 
ers, through which extensive graveled walks have 
been constructed for the use and comfort of those who 
resort there to use the mineral waters and to enjoy the 
landscape; that the company, in order further to en- 
hance the attractions of the park, had obtained and in 
some degree domesticated several wild deer, and 
among them a large and powerfu)] buck, with large 
horus and of vicious character and habits, which were 
well known to the defendant company, their officers 
and agents, and the residents of the village. 

Actual knowledge by the company of the mischiev- 
ous character of the animal is alleged by the plaintiff, 
and she avers that the vicious animal on the day 
named, to wit, the eighteenth of October, 1870, was 
permitted to run at large in the park, and that she on 
that day visited the spring to partake of its waters, 
and that while she was peaceably proceeding along 
one of the walks in the park she was fiercely attacked 
by the mischievous buck and greatly injured, bruised, 
and lacerated, as more fully set forth in the declara- 
tjon. 

Service was made and the defendant company ap- 
peared and pleaded: (1) The general issue. (2) That 
the damage and iujury suffered by the plaintiff were 
occasioned by her own fault in neglecting to obey the 
rules and regulations of the company. On motion of 
the plaintiff a jury was impanelled and the parties went 
to trial, which resulted in a verdict and judgment in 
favor of the plaintiff. Exceptions were filed by the 
defendant company and they sued out the pending 
writ of error. 

Since the cause was entered here the defendant 
gompany has filed the following assignments of error; 





(1) That the court, in view of the evidence, should 
have directed a verdict for the defendant. (2) That 
the court erred in admitting the questions to the two 
witnesses called by the plaintiff as experts. (3) That 
the court erred in the instructions given to the jury in 
respect to the question of damages. 

Certain animals ferce nature may doubtless be do- 
mesticated to such an extent as to be classed, in respect 
to the liability of the owner for injuries they commit, 
with the class known as tame or domestic animals, 
but inasmuch as they are liable to relapse into their 
wild habits and to become mischievous, the rule is 
that if they do so and the owner becomes notified of 
their vicious habit, they are included in the same rule 
as if they had never been domesticated, the gist of the 
action in such a case, as in the case of untamed ani- 
mals, being not merely the negligent keeping of the 
animal, but the keeping of the same with knowledge 
of the vicious and mischievous propensity of the ani- 
mal. Wharton on Neg., § 922; Decker v. Gammon, 44 
Me. 327. 

Three or more classes of cases exist in which it is held 
that the owners of animals are liable for injuries done 
by the same to the persons or property of others, the 
required allegations and proofs varying in each case. 
2 Black. Com., per Cooley, 390. 

Owners of wild beasts or beasts that are in their na- 
ture vicious are liable under all or most all circum- 
stances for injuries done by them, and in actions for 
injuries by such beasts it is not necessary to allege 
that the owner knew them to be mischievous, for he 
is presumed to have such knowledge, from which it 
follows that he is guilty of negligence in permitting 
the same to be at large. 

Though the owner have no particular notice that the 
animal ever did any such mischief before, yet if the 
animal be of the class that is fer nature, the owner is 
liable to an action of damage if it get loose and do 
harm. 1 Hale’s P. C. 430; Worth v. Gilling, Law Rep., 
2C. P. 3. 

Owners are liable for the hurt done by the animal 
even without notice of the propensity, if the animal is 
naturally mischievous, but if it is of a tame nature 
there must be notice of the vicious habit. Mason v. 
Keeling, 12 Mod. 332; Rex v. Huggins, 2 Ld. Raym. 
1583. 

Damage may be done by a domestic animal kept for 
use or convenience, but the rule is that the owner is 
not liable to an action on the ground of negligence 
without proof that he knew that the animal was ac- 
customed to do mischief. Vrooman vy. Lawyer, 13 Johns. 
339; Buxendin v. Sharp, 2 Salk. 662; Cockerham v. 
Nixon, 11 Ired. 269. 

Domestic animals, such as oxen or horses, may in- 
jure the person or property of another, but courts of 
justice invariably hold that if they are rightfully in 
the place where the injury is inflicted, the owner of 
the animal is not liable for such an injury unless he 
knew that the animal was accustomed to be vicious, 
and in suits for such injuries such knowledge must be 
alleged and proved, as the cause of action arises from 
the keeping of theanimal after the knowledge of its 
vicious propensity. Muay v. Burdett, 9 Q. B. 101; 
Jackson v. Smithson, 15 Mees. & Wels. 565; Van Leuven 
v. Lyke, 1 N. Y. 515; Card v. Case, 5 C. B. 632; Hud- 
son v. Roberts, 6 Exch. 699; Dearth v. Baker, 22 Wis. 
73; Cox v. Burbridge, 13 C. B. (N. 8.) 487. 

It appears by the bill of exceptions that the plaintiff 
on the morning of the day of the injury entered the 
park belonging to the defendant company; that after 
drinking of the water of the spring she walked through 
the grounds and that she met the mischievous deer; 
that he attacked her, goring and striking her with his 
head and horns, whereby she was thrown down and 
greatly injured and put to great suffering and expense, 
as more fully set forth in her testimony. On her cross- 
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examination she testified that she had been in the 
habit of visiting the park to enjoy the water and the 
pleasure of the walk; that she had noticed the deer at 
an earlier period and had often seen them running 
about on the lawn; that she had seen persons playing 
with them on different occasions and that she had no- 
ticed the signboard posted in the park containing the 
notice ‘“* Beware of the buck.” Another witness 
called by the plaintiff testified that the park contains 
about eleven acres; that there were nine deer in the 
park, among which were three bucks, the oldest being 
four years old; that he first heard that the buck was 
ugly when the plaintiff was attacked and knocked 
down; that notices were put up at different places in 
the park a year or two before, cautioning visitors not 
to tease or worry the deer, and that he had no knowl- 
edge or belief prior to the accident that the buck or 
any other of the herd would attack any person if they 
were not disturbed. Expert witnesses were called by 
the plaintiff, and they gave it as their opinion that the 
male deer in the fall of the year is a dangerous ani- 
mal. 

Five witnesses were examined in behalf of the 
plaintiff, but the bill of exceptions does not show that 
the defendant company gave any evidence in reply, 
nor is it stated that the whole testimony introduced 
by the plaintiff is reported. When the evidence was 
closed the defendant moved that the action be dis- 
missed, that the plaintiff be nonsuited, and that the 
court direct the jury to return a verdict in favor of 
the defendant. 

Discussion of the first two propositions involved in 
the motion is wholly unnecessary for two reasons: 
(1) Because the jurisdiction of the court was beyond 
doubt, and the record shows ithat the suit was well 
brought. (2) Because it is not competent for the Cir- 
cuit Court to order a peremptory nonsuit in any case. 

Circuit Courts cannot grant a nonsuit, but the de- 
fendant at the close of the plaintiff's case may move 
the court to instruct the jury that the evidence intro- 
duced by the plaintiff is not sufficient to maintain the 
action, and to direct a verdict for the defendant. In 
considering the motion the court proceeds upon the 
ground that all the facts stated by the plaintiff's wit- 
nesses are true, and the rule is that the motion will be 
denied unless the court is of the opinion that in view 
of the whole evidence, and of every inference the law 
allows to be drawn from it, the plaintiff has not made 
out a case which would warrant the jury to find a ver- 
dict inhis favor. Bank v. Bank, 3 Cliff. 206; Same v. 
Same, 10 Wall. 655. 

Tested by that rule, which is everywhere admitted 
to be correct; it is clear that the motion of the defend- 
ant was properly denied for several reasons: (1) Be- 
cause the proof of injury was overwhelming. (2) Be- 
cause the allegation that the animal was vicious and 
mischievous was satisfactorily proved. (3) Because 
the evidence to prove that the defendant company 
had knowledge of the vicious and mischievous propen- 
sity of the animal was properly left to the jury, and it 
appearing that the Circuit Court overruled the motion 
for a new trial, the court here cannot disturb the ver- 
dict except for error of law. (4) Because the cause of 
action in the case arises not merely from the keeping 
of the animal but from the keeping of the same after 
knowledge of its vicious and mischievous propensities. 
(5) Because the evidence is plenary that the plaintiff 
was rightfully in the place where she was injured, and 
that the owners of the vicious animal, inasmuch as the 
evidence tended to show that they had knowledge of 
its mischievous propensities, are justly held liable for 
the consequences. Stiles v. Nav. Co., 33 L. J. (N. 8.) 


811; Oakes v. Spaulding, 40 Vt. 351; Sarch v. Black- 
burn, 4 C. & P. 300; Same v. Same, 1 Moo. & Mal. 505; 
Besozzi v. Harris, 1 Fos. & Fin. 92. 

Whoever keeps an animal accustomed to attack or 





injure mankind, with the knowledge of its dangerous 
propensities, says Addison, is prima facie liable to an 
action for damages at the suit of any person attacked 
or injured by the animal, without proof of any negli- 
gence or default in the securing or taking care of the 
animal, the gist of the action being the keeping of the 
animal after knowledge of its mischievous disposition. 
Addison on Torts, ed. 1876, 283; Dickson v. McCoy, 39 
N. Y.401; Applebee v. Percy, Law Rep., 9 C. P. 650; 
Lead Cas. Tort., 489. 

2. Witnesses are not ordinarily allowed to give opin- 
ions as to conclusions dependent upon facts not neces- 
sarily involved in the controversy, but an exception to 
that rule is recognized in the case of experts, who are 
entitled to give their opinions as to conclusions from 
facts within the range of their specialities, which are 
too recondite to be properly comprehended and 
weighed by ordinary reasoners. 1 Wharton’s Ev., 
§ 440. 

Men who have made questions of skill or science the 
object of their particular study, says Phillips, are 
competent to give their opinions in evidence. Such 
opinions ought in general to be deduced from facts 
that are not disputed or from facts given in evidence, 
but the author proceeds to say that they need not be 
founded upon their own personal knowledge of such 
facts, but may be founded upon the statement of 
facts proved in the case. Medical men, for exam- 
ple, may give their opinions not only as to the 
state of a patient they may have visited or as to 
the cause of the death of a person whose body they 
have examined, or as to the nature of the instruments 
which caused the wounds they have examined, but 
also in cases where they have not themselves seen the 
patient and have only heard the symptoms and par- 
ticulars of his state detailed by other witnesses at the 
trial. Judicial tribunals have in many instances held 
that medical works are not admissible, but they every- 
where hold that men skilled in science, art, or particu- 
Jar trades, may give their opinions as witnesses in mat- 
ters pertaining to their professional calling. 1 Phil. 
Ev., ed. 1868, 778. 

It must appear, of course, that the witness is quali- 
fied to speak to the point of inquiry, whether it re- 
spects a patented invention, a question in chemistry, 
insurance, shipping, seamanship, foreign law, or of the 
habits of animals, whether fere nature or domestic. 

On questions of science, skill, or trade, or others of 
like kind, says Greenleaf, persons of skill, sometimes 
called experts, may not only testify to facts, but are 
permitted to give their opinions in evidence. 1 Greenl. 
Ev., $400; Buster v. Newkirk, 20 Johns. 75. 

Whether a witness is shown to be qualified or not as 
an expert is a preliminary question to be determined 
in the first place by the court, and the rule is that if 
the court admits the testimony then it is for the jury 
to decide whether any, and if any what, weight is to 
be given to the testimony. Cases arise where it is 
very much a matter of discretion with the court 
whether to receive or exclude the evidence, but the 
appellate court will not reverse in such a case unless 
the ruling is manifestly erroneous. Towboat Co. v. 
Starrs, 69 Penn. St. 41; Page v. Parker, 40 N. H. 59; 
Tucker v. Railroad, 118 Mass. 548. 

Experts may be examined, says Justice Grier, to ex- 
plain the terms of art and the state of the art at any 
given time. Speaking of controversies between a pa- 
tentee and an infringer, he says that experts may 
explain to the court and jury the machines, models, or 
drawings exhibited in the case. They may point out 
the difference or identity of the mechanical devices 
involved in their construction, and adds that the 
maxim “ cuique in sua arte credendum,” permits them 
to be examined in questions of art or science peculiar 
to their trade or profession. Winans v. Railroad, 21 
How. 100; Ogden v. Parsons, 23 id. 170. 
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Even if the witnesses are not properly to be regarded 
as experts, the court is of the opinion that the testi- 
mony was properly admitted as a matter of common 
knowledge. 

Well guarded instructions were given to the jury on 
the subject, as appears from the transcript. Their at- 
tention was directed to the testimony and they were 
told that it was for them to determine its weight, 
which shows that the defendant has no justeground of 
complaint. 

3. Complaint is also made by the defendant that 
one sentence of the charge of the court in respect to 
the damages is erroneous. When you have made up 
your mind, said the judge, as to the amount really 
sustained you are not. to be nice in the award of 
compensation. It should be liberal. 

Exception was taken to that remark without request 
for a different instruction or that it should be qualified 
or explained in any way. Before that remark was 
made the judge cautioned the jury ugainst giving cre- 
dence to any extravagant statement of the injuries 
received, and then told them that when they had made 
up their minds as to the amount, meaning the amount 
of the injury really sustained, they should not be nice 
in the award of compensation, adding, as if to qualify 
the antecedent caution given in favor of the defend- 
ant, that it should be liberal. 

In examining the charge of the court for the pur- 
pose of ascertaining its correctness in point of law, 
the whole scope and bearing of it must be taken to- 
gether. It is wholly inadmissible to take up single and 
detached passages and to decide upon them without 
attending to the context, or without incorporating 
such qualifications and explanations as naturally flow 
from other parts of the instructions. Magniac v. 
Thompson, 7 Pet. 390. . 

Instructions given by the court at the trial are enti- 
tled to a reasonable interpretation, and, if the propo- 
sition as stated is not erroneous, they are not as a 
general rule to be regarded as incorrect on account of 
omissions or deficiencies not pointed out by the ex- 
cepting party. Castle v. Bullard, 23 How. 189. 

Appellate courts are not inclined to grant a new trial 
on account of an ambiguity in the charge to the jury, 
where it appears that the complaining party made no 
effort at the trial to have the matter explained. Locke 
v. United States, 2 Cliff. 580; Smith v. McNamara, 4 
Lans. 174. 

Requests fur such a purpose may be made at the 
close of the charge, to call the attention of the judge 
to the supposed error, inaccuracy, or ambiguity of ex- 
pression, and where nothing of the kind is done the 
judgment will not be reversed, unless the court is of 
the opinion that the jury were misled or wrongly di- 
rected. Carver v. Jackson, 4 Pet. 81; White v. McLean, 
57 N. Y. 672. 

None of the exceptions can be sustained and there 
is no error in the record. 

Judgment affirmed. 





ACCOUNTS OF PUBLIC OFFICERS— AUDIT 
OF—RIGHT OF SUBSEQUENT AU- 
DITOR TO RE-OPEN AND CORRECT. 


SUPREME COURT OF ALABAMA — DEC. TERM, 1878. 


STATE EX REL. WEAVER V. BREWER, AUDITOR® 


The statute made it the duty of the auditor to audit and ad- 
just the accounts of public officers and to state and certify 
such accounts. Transcripts from the books and proceed- 
ings of the auditor were made presumptive evidence in 
any civilcause. Held, that after the accounts of a public 
officer had been in due form audited by the auditor and 
settled by the officer, a subsequent auditor had no power 





to open and restate the account, and that transcript of 
his p' and certificate in so doing were not pre- 
sumptive evidence. 


PPLICATION fora mandamus. The opinion states 
the case. 


Stone, J. J. G. Weaver, tax collector of Chambers 
county, settled and closed his account as the tax col- 
lector for the fiscal year, 1875, with Robert T. Smith, 
former auditor, and received his discharge. Smith 
went out of office, and Willis Brewer, present auditor, 
succeeded him. In making up the account of said tax 
collector for the fiscal year, 1876, Brewer re-examined 
the account for 1875, came to the conclusion that 
certain items of debit, properly chargeable to Weaver, 
had been omitted from the account of 1875, and he, 
therefore, embraced those items of charge in the ac- 
count of the tax collector for the fiscal year 1876, thus 
increasing the latter account by the sum of $1,629.43. 
Such are the averments of the petition or relation in 
this case. The present record raised the question, had 
the succeeding auditor authority to restate and cor- 
rect the account and settlement made by his predeces- 
sor? “ltis the duty of the auditor * * * to audit 
and adjust the accounts of all public officers, keeping 
a regular account with every person in each county in 
the State, who is by law authorized to collect and re- 
ceive any part of the State revenue, in suitable 
books in which he must charge such persons with 
all sums of money due from them severally, and 
credit each with all moneys paid by him to the treas- 
urer, having first certified to that officer the amount 
or balance due. Code of 1876, section 85, subdivision 
6. The tax collector is a public officer, and the plain 
import of the language copied above is that on the 
auditor is cast the duty of stating and certifying the 
accounts by which such collecting officer is prima facie 
required to settle; because the account so stated and 
certified is prima facie correct. * * * Transcripts 
from the books and proceedings, required to be kept 
by any sworn officer of the State, are presumptive ° 
evidence in any civil cause, and have the same effect 
as if the original were produced and proved upon the 
certificate of the custodian thereof, that it is a true 
copy of the original.’”’ Code of 1876, § 3047. Taken 
in the connection in which the word “ presumptive ”’ 
is used above, we think it is the equivalent to prima 
facie. Such certified transcript from the books of a 
sworn officer of the State establishes its correctness 
until overcome by countervailing testimony. The 
auditor is a sworn officer of the State, and transcripts 
from books which the law requires him to keep, certi- 
fied by him, fall within the statute. Timberlake v. 
Brewer, December term, 1877. 

The office of auditor, though filled by successive in- 
cumbents, is a continuous thing. Each of the sev- 
eral incumbents has the same powers and only the 
same powers, neither is clothed with revisory powers 
over the other. When the auditor states and certifies 
an account against a tax collector, it becomes prima 
facie acorrect account. A restatement by a subsequent 
auditor can only be prima facie correct. Which, prima 
facie or presumptive proof, shall overcome the other? 
The law has not declared that the later stated account 
shall prevail over the former. The law has said noth- 
ing on the subject. Is it implied in the nature of the 
duty? Many reasons in addition to those stated above 
combine to force us to the conclusion that the auditof 
has no power to correct errors he may detect in the 
accounts stated, certified and collected by any of his 
predecessors, and thus make such restated account a 
prima facie charge against the officer. We state 
but one which we consider conclusive. If the 





auditor can restate one account he can overhaul any 
number, and as the statute of limitations against the 
State is twenty years, he can extend his investigation 
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back that number of years. Such a rule would be 
so harassing that we cannot believe the Legislature 
intended it. 

What we have said above has been drawn from our 
own construction of the statutes and the nature of the 
duty cast upon the auditor. Our conclusions are sup- 
ported by ample authority. 

In Ex parte Randolph, 2 Brock. 447, Randolph was 
a lieutenant in the navy of the United States and had 
officiated as acting purser of a national ship in the 
Mediterranean. On his return to the United States 
he had settled his account at the proper department in 
1828. In 1833 the then fourth auditor opened and re- 
stated his accounts on the ground that it had been er- 
roneously stated and settled in the first instance, and 
the account as restated exhibited a large balance due 
from Randolph to the United States. To enforce the 
collection of this certified balance, a distress warrant 
was issued, process which was authorized by law, and 
Randolph was arrested thereunder. He applied for 
enlargement on habeas corpus. The court ruled that 
the account of the petitioner having been once stated 
and settled at the treasury department, the law invests 
the auditor with no power to open and restate it. Ran- 
dolph was discharged from custody. The court ruled, 
however, that their construction only relieved Ran- 
dolph from the amenability to the summary statutory 
process of distress, und did not prevent a recovery 
against him in proper legal proceedings, if he had not 
in fact duly accounted for the money which had come 
to his hands. In the case of the United States vy. Bank 
of Metropolis, the claim against the bank was for de- 
posits made therein by the Postmaster-General. The 
bank asserted certain claims against the post-office 
department, which were audited and allowed, and the 
claim against the bank was thus neutralized and set 
off. After the then Postmaster-General went out of 
office, his successor restated the accounts, disallowing 
the bank’s credits which had been allowed by his pre- 
decessor, and thus showed a large balance against the 
bank. Upon this balance suit was brought, and the 
question arose on the authority of the succeeding 
Postmaster-General to re-examine and restate the ac- 
count against the bank. In the opinion of the court 
is the following language: ‘The third instruction 
asked the court to say, among other things, if the 
credits given by Mr. Barry were for extra allowances 
which the said Postmaster-General was not legally au- 
thorized to allow, then it was the duty of the present 
Postmaster-General to disallow such items of credit. 
The successor of Mr. Barry had the same power and 
no more than his predecessor, and the power of the 
former did not extend to the recall of the credits or 
allowances made by Mr. Barry, if he acted within the 
scope of officidl authority given by law to the head of 
the department. This right in an incumbent of re- 
viewing a predecessor’s decisions extends to mistakes 
in matters of fact arising from errors in calculation, 
and to cases of rejected claims, in which material tes- 
timony is afterward discovered and produced. But if 
a credit has been given or an allowance made, as these 
were, by the head of a department, and it is alleged to 
be an illegal allowance, the judicial tribunals of the 
country must be resorted to, to construe the law under 
which the allowance was made, and to settle the right 
between the United States and the party to whom the 
credit was given. It is no longer a case against the 
correctness of an officer’s judgment and that of his 
successor. * * * No statute is necessary to author- 
ize the United States to suein such acase. The right 


to sue is independent of statute, and it may be done 
by direction of the incumbent of the department.”’ 15 
Pet. 377. 

In the case of Board of Supervisors v. Ellis, 59 N. Y. 
620, a question arose as to the power of a succeeding 
board to review and readjust the action of their prede- 





cessors. The court said, ‘‘ Doubtless if a board of su- 
pervisors at one time act finally upon a matter of which 
they have jurisdiction, and as to which they havea 
lawful right to act, a succeeding board may not undo 
what they have done, to the immediate detriment of 
third parties.” See, also, Board of Supervisors v. Briggs, 
2 Denio, 26. In the case of Hobson v. Com., 1 Duvall, 
172, an attempt was made by a succeeding auditor to 
correct an alleged mistake of his predecessor, in settling 
with the sheriff, who was tax collector, for revenue 
collected by him. Speaking of the acts of the auditor, 
as affecting the State, the court said, ‘‘ He was her ac- 
credited organ, with full power and discretion to settle, 
and record as settled, accounts of sheriffs for revenue 
due toher. * * * His adjustment, once closed and 
registered by him, was made conclusive, unless changed 
by a direct judicial proceeding for the purpose of cor- 
recting any error or mistake committed by him. * * 
The auditor himself was functus officio, and could not 
change the registered account by his own act. * * * 
And, of course, his successor could make no correction, 
and especially after two years, within which period 
even a suit for correction is expressly limited by law.” 
See, also, County of Yallabusha v.Carbry, 3 S. & M. 529; 
Arthur v. Adam & Speed, 49 Miss. 404; United States 
v. Jones, 8 Pet. 875; Porter v. School Directors, 18 
Penn. St. 144; J'ownship of Middletown v. Miles, 61 
Penn. St. 290; Burnet v. Auditor, 12 Ohio, 54; Kendal 
v. United States,12 Pet. 524; Treasurer of Mobile v. 
Huggins, 8 Ala. 440. We hold that the auditor had no 
authority to restate the tax collector’s account, charg- 
ing him with items which his predecessor should have 
embraced in the settled account of a previous year, 
and by certifying such restated account make it pre- 
sumptive or prima facie evidence of its correctness. 
We do not decide that if Weaver, the tax collector, 
failed to account for and pay moneys of the fiscal year 
of 1875, belonging to the State, with which he should 
have been charged, he may not be made to account for 
such moneys in an action at law. All we decide is 
that, as to the items belonging to the fiscal year, 1875, 
and brought into the corrected account of the fiscal 
year,1876, the auditor’s certificate or transcript certified, 
furnishes no evidence that they are justly due and 
owing; such charges must be supported by other evi- 
dence; and the State in such suit will stand in the re- 
lation of any other suitor who claims that in making a 
settlement, he had, by mistake,demanded and received 
less than was due him. The auditor’s certified state- 
ment of account, lawfully made, is presumptive or 
prima facie evidence of its correctness. It is nothing 
more; and this presumption or instrument may be in- 
voked by the officers sought to be charged, equally 
with the State. The presumption may be overturned 
by proof, whether offered by the officer whose accounts 
are in controversy or by the State seeking to showa 
larger indebtedness. The result of what we have said 
is that, according to the averments of the petition in 
the present csse, the account against Weaver, stated 
and certified in the auditor’s office, is larger by the sum 
of $1,629.43 than the auditor was authorized to raise 
by his certificate to the dignity of “‘ presumptive evi- 
dence.” Is thisacase for mandamus? We haveshown 
that Weaver hasa specific legal right. Is there no 
remedy other than mandamus, adequate to the enforce- 
ment of that right. 2 Brick. Dig. 240,84. If suit were 
brought against Weaver, the auditor’s certified tran- 
script of his accouut would not be presumptive evidence 
against him, so far as it certified items of a former 
year, alleged to have been omitted in some former set- 
tlement, as to such items the State would be required 
td produce proof, other than the certificate of the 
auditor. This is the whole question, a mere contest as 
to the burden of proving. The issue, whether or not 
the tax collector owes the disputed items, can be made, 
contested and adjudicated, as well under the one con- 
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struction asthe other. In such, and on such issue, the 
auditor’s account, stated and certified, makes a prima 
facie case for the State, as to the items which pertain 
to the account proper of the particular year or transac- 
tion he was required to audit and adjust. If any part 
or item of such stated account be disputed by the tax 
collector, the burden is on him of disproving such 
prima facie case. On the other hand, if it be contended 
for the State that errors and omissions of debit oc- 
curred in an account and settlement previously stated 
and made, then such certified and settled account fur- 
nishes to the tax collector prima facie evidence of its 
correctness, and casts on the State the burden of prov- 
ing the errors and omissions complained of, by evidence 
other than the auditur’s certificate. The bond of the 
tax collector operates from its execution as a lien in 
favor of the State and county on the property of such 
tax collector for the amount of any judgment which 
may be rendered against him in his official capacity for 
the State or county taxes, and on the property of his 
sureties from the date of his default. ’’ Code of 1876, 
§ 403. It is contended for petitioner that this lien 
constitutes such an incumbrance or cloud on the title 
of the property of both principal and sureties on the 
collector’s bond, as to impair if not to destroy its ven- 
dibility ; and that on this account, mandamus is the 
only adequate remedy to remove the cloud, and relieve 
the property from the incumbrance. It will be seen, 
in what is said above, that the auditor’s statement of 
the items brought forward from a former year does 
not prove its correctness, or raise the presumption of 
its correctness. If he were to certify such restated ac- 
count as correct, his certificate as to the items brought 
forward would have no effect whatever. It would prove 
nothing. But, the auditor can certify the itemized ac- 
count made by his predecessor ; and if such stated, item- 
ized, settled account show on its face errors of calcula- 
tion, or other patent errors, we are not prepared to say 
such certified post-stated account would not furnish 
evidence for its own correction,in any suit that might be 
brought on such alleged default. But,this question is not 
before us. The petition does not aver that any suit 
against Weaver is either brought or threatened to be 
brought; does not charge that the auditor has certified 
or will attempt to certify as correct, the items brought 
forward from the prior fiscal year. These disputed items 
can do Weaver no harm, for they are not clothed with 
the sanction of official authentication. We think the 
relator has an ample remedy in his right to make de- 
fense to any suit that may be brought against him, and 
that he shows no right to the extraordinary remedy of 
mandamus. Judgment of the City Court affirmed and 
mandamus denied. 
—_>-—_———_ 
RECOVERY BY MINOR OF MONEY VOLUN- 
TARILY PAID. 


SUPREME COURT OF RHODE ISLAND. 


SHURTLEFF V. MILLARD. 


The conditions of an auction sale required $180 to be paid at 
the time of sale by a purchaser. S§., a minor, bid off the 
property, paid $40 of the required $180, made default in 
paying the balance, and repudiated the contract of pur- 
chase. The property was again advertised and sold. 
Whereupon §., still a minor, brought assumpsit for the 
$40 paid by him. Held, that he was entitled to recover. 
Held, further that the defendant was not entitled to de- 
duct from the $40 sued for, the expenses imposed on him 
by the plaintiff’s act. 

Money voluntarily paid by a minor under a contract from 
which he has derived no benefit ma. be recovered back. * 

Semble, that when a minor sues for the value of work done 
under a contract which he has repudiated, he may recover 
on quantum meruit the value of his services less the esti- 
mated injury to the defendant arising from the broken 
contract. 





SSUMPSIT by the plaintiff, a minor, suing through 
his next friend, to recover the sum of $40, “ paid 
by the plaintiff, a minor, to the defendaut, and wrong- 
fully withheld by the defendant.’’ It appeared that 
the defendant sold certain realty at auction under the 
powers of a mortgage deed made to him, the condi- 
tions of the sale requiring ten per cent of the pur- 
chase-money to be paid at the sale. The plaintifi bid 
$1,800 and the property was struck off to him, and he 
paid $40 at once and promised to pay the remaining 
$140 of the ten percent before night. Failing to make 
the payment and refusing to complete the purchase, 
the property was again sold, and this action was 
brought to recover the $40so paid. In the Common 
Pleas the plaintiff had a judgment and defendant ex- 
cepted. 
Nathan W. Littlefield and Rollin Mathewson, for 
plaintiff. 
Henry J. Dubois and Nicholas Van Slyck, for de- 
fendant. 


Porter, J. The plaintiff, a minor, sues to recover 
back the sum of $40 which he paid the defendant as 
the percentage required to be paid down for property 
struck off to him at an auction sale. The defend- 
ant contends, first, that it having been a voluntary 
payment the plaintiff cannot recover it back; second, 
that if he is entitled to recover it back the defendant 
should be allowed to deduct for the expense and 
trouble which he had been put to by the plaintiff's re- 
scinding the contract. 1 Parsons on Contracts, ch. 17, 
§ 5, *322, 6th ed., 1873, lays down the law on the first 
point broadly as claimed by the defendant. “If an 
infant advances money on avoidable contract which 
he afterward rescinds, he cannot recover this money 
back because it is lost to him by his own act, and 
the privilege of infancy does not extend so far as to 
restore this money unless it was obtained from him by 
fraud.’”’ He cites no authority. The doctrine so 
broadly laid down has been overruled by later authori- 
ties, and this passage has been condemned in Robinson 
v. Weeks, 56 Me. 102, 104; still the last edition of that 
text-book takes notice of the fact. 

In one of the earliest cases, Earl of Buckingham- 
shire v. Drury, 2 Eden, 60, 72, Lord Mansfield did use 
language similar to this; but the case was on the point 
whether a feme covert could be barred of her dower by 
jointure settled on her while under age. Lords Hard- 
wicke and Mansfield and Sir John Wilmot concurred 
in the decision of that case, but it has been disap- 
proved since. See, in relation to that case, Wilmot’s 
Notes of Opinions, 177, 226; Milner v. Lord Harewood, 
18 Vesey, Jr., 259, 271. 

In Zouch ex dimiss. Abbot v. Parsons, A. D. 1765, 3 
Burr. 1794, compare 1 Evans’ Decisions, 111, Lord 
Mansfield laid down many of the general rules drawn 
from the decisions which have since substantially pre- 
vailed, and also, it is believed, first used the expression 
that the privileges of infancy were given asa shield 
and not as a sword, which has become a maxim in this 
branch of the law. 

Macpherson, in his work on Infancy, page 484, also 
cited in Medbury v. Watrous, 7 Hill (N. Y.), 110, 114, 
lays down as law that if a minor contracts for an 
estate and pays a deposit, he cannot, in the absence of 
fraud, recover it back. But he cites no case. But on 
page 489. the case of Wilson v. Kearse, Peake’s Add. 
Cas. 196, at Nisi Prius, is cited where Lord Kenyon is 
reported to have once used language similar to that 
we have quoted from Parsons, that if a minor pays 
money voluntarily he cannot, if there is no fraud, re- 
cover it back. But there is no full nor reliable report 
of this case. 

The case of Holmes v. Blogg, 8 Taunt. 508; also in 2 
J. B. Moore, 552, was this: The infant had paid a pre- 
mium for a lease and had occupied the leased premises 
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until he came of age, whon he quit the premises and 
sued to recovor the moncy back. The court held that 
having paid moncy on a valuable consideration and 
having partially enjoyed that consideration, he could 
not recover it back. Chief Justice Gibbs does indeed 
say that “ having paid the money with his own hand” 
he *“‘cannot recover it back again." 

In Corpe v. Overton, 10 Bing. 252, the court holding 
that the plaintiff might recover back money paid, ex- 
pressly say that they do not impeach the decision in 
Holmes v. Blogg. In Corpe v. Overton, Corpe agreed 
to form a partnership and paid down £150, to be for- 
feited if he failed on coming of age to execute a proper 
partnership agreement. He rescinded the contract 
and sued for the money back, having received no 
advantage whatever from the agreement. In decid- 
ing this case, Bosanquet, J., said that the court used 
strong expressions in Holmes v. Blogg, but we must 
look not to the expressions alone, but to the facts to 
which they were applied. And see, also, as to the lan- 
guage used by Gibbs, C. J., in Holmes v. Blogg, Riley 
vy. Mallory, 33 Conn. 201, 207, and Robinson v. Weeks, 
56 Me. 102, as to the true ground of decision in that 
case. 

The case of McCoy v. Huffman, 8 Cow. 84, A. D. 
1827, was a case where an infant had agreed to pur- 
chase land and had paid in money and work toward 
it and sued to recover for that. The court decided on 
the authority of Holmes v. Blogg that he could not 
recover. 

In Medbury v. Watrous, 7 Hill (N. Y.), 110, A. D. 
1845, the plaintiff, a minor, agreed to buy a house and 
land of the defendaut and had in part payment done 
work while a minor for the defendant to the value of 
$70.20. He never had possession of nor received any 
thing from the house, but on becoming of age sued to 
recover the value of his work. The case of McCoy v. 
Huffman was relied on for the defendant, but the court 
overruled it. And they distinguish it from the case of 
Holmes v. Blogg, and approve of Corpe v. Overton, and 
held that the plaintiff should recover. The case is 
very ably stated. It was decided when the Supreme 
Court of New York was the Supreme Court of the 
whole State, and was composed of Nelson, Beardsley 
and Bronson. 

Robinson v. Weeks, 56 Me. 102, was a suit to recover 
back money paid by plaintiff while a minor for a share 
of stock in a land and petroleumcompany. The share 
had never been transferred to him. He renounced 
the contract within a fortnight after coming of age. 
He did not return the receipts for the money, but 
offered to assign over to the defendant all his interest 
in the company. The case was tried before the full 
court. The court held that the plaintiff could not re- 
cover without returning the consideration if it was in 
existepce or under his control, but that the receipts 
were of no value except as evidences of payment. ‘‘ The 
protection which the law supposes the infant to need 
is just as much required against the improvidence 
which has paid out as against that which only promises 
to pay, and where it can be given without converting 
the shield into a sword it should be given.”” Judgment 
for the plaintiff. 

The weight of authority, and we think of reason, is, 
that it is no defense that the minor voluntarily paid 
the money, and that when he has received no benefit 
from the contract he has a right to recover it back. 

Excellent remarks on the classification of minors’ 
contracts are contained in Reeve’s Domestic Relations, 
quoted and approved in Riley v. Mallory, 33 Conn. 201; 
also in Robinson v. Weeks, 56 Me. 102, 106. See, also, 
Price v. Furman, 27 Vt. 268. 

But it has been argued that if the plaintiff can re- 
cover, there should be a deduction made for any ex- 
penses which the defendant has been put to. 

In Moses v. Stevens, 2 Pick. 332, the plaintiff, a boy 





of eighteen years, agreed to work for the defendant for 
three years and the defendant was to clothe him, etc., 
and at the end of the time was to pay him $120. He 
worked three months and left without cause of com- 
plaint; the defendant subsequently paid the plaintiff 
$2, which he took in satisfaction. The plaintiff sued 
for his work on a quantum meruit. The judge charged 
that he was entitled to what his services were worth 
to the defendant, and that the defendant was not enti- 
tled to deduct any damages for breach of the contract 
before the plaintiff's coming of age, but that if the 
defendant was injured by the sudden termination of 
it without notice, the jury might deduct the amount 
of the injury. On arguing the exceptions it was con- 
tended that the contract, being-for the infant’s benefit, 
was binding, and that the doctrine of entirety of con- 
tract applied to infants as well as adults. The court 
held the charge correct, that the jury should give 
what, under all the circumstances, the services were 
worth, making allowance for any injury, and that that 
was the reasonable and lawful course. 

It is claimed that the case of Moses v. Stevens was 
overruled in Massachusetts by the case of Vent v. Os- 
good, 19 Pick. 572. In the last case the plaintiff, a 
minor, shipped as a seaman for a voyage, and de- 
serted before the end of the voyage, without fault on 
the part of the master, and sued for his wages. The 
plaintiff claimed on quantum meruit for his services. 
The defendant contended that the effect of the minor’s 
avoidance of the contract was prospective only, and that 
as he had not performed it, he could not recover for 
past services, and Weeks v. Leighton, 5 N. H. 343, was 
cited as authority for applying the doctrine of entirety 
of contract to a minor as well as to anadult. These 
were the facts and the points made, and no claim was 
made fora deduction for damages as was made in 
Moses v. Stevens. The points presented to the court 
were essentially different. So far from its being over- 
ruled in Massachusetts, the doctrine of Moses v. Ste- 
vens is recognized in Gaffney v. Hayden, 110 Mass. 
137, and in Breed v. Judd, 1 Gray, 455. Thomas, J., in 
delivering the opinion of the court, says that the only 
question in the case was the question of the entirety 
of the contract; and that if a case like Vent v. Osgood | 
should again arise, ‘‘ the grounds on which its decision 
is based might need reconsideration.”’ See, also, as to 
this case of Vent v. Osgood, remarks in Medbury v. 
Watrous, 7 Hill (N. Y.), 110, 115. 

In the case of Judkins v. Walker, 17 Me. 88, the 
court lay down the rule to be in cases of suits for ser- 
vices, to allow for the benefit conferred beyond any 
injury occasioned, just as if there had been no special 
contract. ‘‘ This secures to each what may be proved 
to be equitable and fair under all the circumstances.” 

In the case of Thomas v. Dike, 11 Vt. 273, the court, 
by Williams, C. J., say that they are inclined to adopt 
the rule of Moses v. Stevens, and that in a community 
where so much work and labor is done by persons un- 
der age, it would be unsafe if it was not adopted, and 
in Howie v. Lincoln, 25 Vt. 206, the court, by Redfield, 
C. J., in their opinion, quote and approve the rule re- 
cognized in Thomas v. Dike, that the minor is to re- 
cover for sevices ‘‘ what they {are reasonably worth, 
taking into consideration the injury to the other 
party.” 

Of the New Hampshire cases cited, Weeks v. Leigh- 
ton, 5 N. H. 343, seems to have been decided on the 
ground, formerly so generally applied, of entirety of 
contract and precedent condition. It was there held 
the minor could not recover if he left the defendant’s 
service before the expiration of the time. In Britton 
v. Turner, 6 N. H. 481, the court decided against ap- 
plying this doctrine even in case of an adult, thus im- 
pliedly overruling the case of Weeks v. Leighton, and 
allowed the plaintiff to recover on a quantum meruit. 
And in Lufkin v. Mayall, 25 N. H. 82, the court ex- 
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pressly overrule Weeks v. Leighton, and hold that, as 
under Britton v. Turner, an adult is allowed to recover 
on a quantum meruit, after allowing a fair indemnity, 
it is still more just to apply the rule to the case of a 
minor plaintiff. The rule thus laid down amounts to 
no more than this, that he is to recover the reasonable 
worth of his services to the defendant, which would 
necessarily include a consideration of any injury done, 
and as so stated it is reasonable and well supported by 
the authorities. 

On the other side, against allowing any deduction, 
are Whitmarsh v. Hall, 3 Denio, 375, and Derocher v. 
Continental Mills, 58 Me. 217. 

In the latter case the plaintiff had agreed to work in 
a mill for at least six months and not to leave without 
giving two weeks’ notice. She worked a part of the 
time and left without notice. The court say the ques- 
tion is whether she is liable to have the damage occa- 
sioned by not giving the notice deducted. ‘ To com- 
pel the minor to make good the loss occasioned by non- 
performance of his contract is virtually to enforce the 
contract.’’ No suit could be maintained against the 
infant for a breach of it, they say, and to allow a de- 
duction for damages seems to be equivalent to that. 
And they held that the true rule was that of Robinson 
v. Weeks, 56 Me. 102. 

On this we remark that no case has held that dam- 
ages must be deducted for not giving any notice spe- 
cially contracted for or not working out the whole 
time of the contract. But it is a very different thing 
to hold that there being no binding contract the plain- 
tiff may recover a reasonable compensation, deducting 
for any injury done. And the rule of Robinson v. 
Weeks was laid down in a case of money paid out and 
not of services performed. 

While we think, therefore, that in cases of work and 
labor done the weight of authority is in favor of the 
rule as stated by Redfield in Howie v. Lincoln, 25 Vt. 
206, there is po such reason for deduction in the case 
before us. 

The present suit is to recover money paid. If the 
minor had received any consideration or benefit what- 
ever it would come within another class of cases. But 

, be has received neither. And we think the principles 
on which Robinson v. Weeks, 56 Me. 102, and Medbury 
v. Watrous, 7 Hill (N. Y.), 110, were decided, apply 
to it. 

The motion for a new trial must, therefore, be do- 
nied. 

Exceptions overruled. 





NEW YORK COURT OF APPEALS ABSTRACT. 


INSURANCE—PROOFS OF LOSS— RIGHTS OF MORTGA- 
Gge.—Defendant, Ellen E. Gleavey, executed a mort- 
gage to the plaintiff, covenanting to keep the buildings 
on the premises insured, and to assign the policy to 
him, and in default, that the plaintiff might do so 
at her expense. She afterward conveyed the premises 
to the infant defendant Jack, whose guardian she was. 
While Jack owned them, plaintiff, on his own motion, 
procured an insurance in the defendant, Phoenix In- 
surance Company, insuring Jack as owner, and himself 
as mortgagee, loss payable to mortgagee. In an equi- 
table action against the three, held, that Gleavey could 
not be held, individually, to furnish proofs of loss, a 
fire having occurred, nor as guardian would she be 
under any greater obligation to do so than her ward 
would be if an adult. The latter could not by his 
contract with the insurance company bind her to fur- 
nish any proofs. However embarrassing, difficult, or 


impossible under these circumstances it may be for 
plaintiff to furnish proofs, he cannot compel one to 
relieve him who is under no legal obligation to 





doso. The obligation, if any, is simply a moral one, 
of which the Jaw does not take cognizance. Nor has 
the court in this action and for such reasons any power 
to cut off the insurance company’s defense of a short 
limitation of time for the commencement of an action 
upon the policy. If such defense does not exist, this 
action is superfluous; if it does, the court cannot take 
it away. Nor can there be any recovery here upon the 
policy, for such action is one of law, and this action is 
based on the assumption that proofs have not been 
furnished. Judgment for defendants. Graham v. 
Phenix Insurance Co. Opinion by Earl, J. 
[Decided April 25, 1879.] 


JUDICIAL SALE—RE-SALE— PARTY ENTITLED TO— 
APPEAL.—Application by Clark for re-sale of mort- 
gaged premises. Clark was a judgment creditor of 
Nancy Bruce, as executrix of Seth Harrington; she 
claimed title to a portion of the premises by virtue of 
a deed in 1861, and she became the purchaser on the 
mortgage sale. An action was pending in favor of 
Clark, as such creditor, to set aside such deed as 
fraudulent. Held, (1) the order on the merits was dis- 
cretionary and not appealable. (2) Clark had such an 
interest as entitled him to ask for a re-sale. A specific 
lien is not required. If the deed should be set aside 
he could require her to lease, sell, or mortgage to pay 
his judgment. The Supreme Court has control over 
its own judgments and proceedings, and may exercise 
the power in question at the instance of any person 
whose rights are injuriously affected. Gould v. Mor- 
timer, 26 How. Pr. 167; Kellogg v. Howell, 62 Barb. 
280; Rohrback v. Germania Ins. Co., 62 N. Y. 47. 
Appeal dismissed. Goodsell v. Harrington. Opinion 
by Church, C. J. 

[Decided April 1, 1879.] 


MUNICIPAL CORPORATION—FIXING SALARIES — RES 
ADJUDICATA. — The plaintiff was appointed police 
clerk in the city of New York, by virtue of Laws of 
1858, ch. 264, §6, which authorizes police justices to 
appoint assistant clerks deemed necessary by the board 
of supervisors, and declares that their salary shall be 
fixed by the supervisors. Laws of 1860, ch. 508, § 26, 
provides that the common council or supervisors of 
New York city may increase the salary of any officer 
mentioned in that act, and section 27 declares the sal- 
ary of police court clerks to be the same as fixed by 
law before that act for police justices’ clerks. The 
plaintiff was appointed by one of the justices on the 
1st of May, 1870, and the board of supervisors on the 
26th fixed his salary ‘“‘ at the same amount now allowed 
to police court clerks.”’ Previous to December 31, 1864, 
the salary of police court clerks had been establishéd 
at $1,458 pes annum, and at that date the common 
council increased it to $2,500, by virtue of section 26 of 
the act of 1860. On the 31st of December, 1869, the 
common council, by resolution, again fixed it at $4,000. 
Held, that the last increase was invalid, and that the 
salary recoverable was $2,500 perannum. Having once 
authorized an increase the common council had ex- 
hausted its power, and by Laws of 1870, ch. 383, § 11, 
was expressly prohibited from making any further in- 
crease. Smith v. Mayor, 3 T. & C. 160; Drake v. 
Mayor, 7? Lans. 341. The increase authorized by sec- 
tion 26 of the act of 1860 is for additional duties im- 
posed. The exercise of that power was a judicial act, 
and having once been exercised, could not be repeated, 
reversed, or annulled by the same body. Costello v. 
Mayor, 63 N. Y. 48, distinguished. The act of 1870 
contains no exception in favor of any prior legislative 
enactment. The former adjudication between the 
same parties (7 Lans. 341) is a determination of the 
points presented here and a bar to this action, and the 
question here presented is res adjudicata. Judgment 
affirmed on last ground, without deciding the first. 
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Drake v. Mayor. 
not voting. 
[Decided April 25, 1879.] 


MUNICIPAL CORPORATION—NEGLIGENCE — DUTY TO 
REPAIR STREET.—About 9 o’clock on the evening of 
May 7, 1872, when driving along a public street in the 
village of Ballston Spa, the plaintiff drove intoa trench 
excavated by the owner of an adjoining lot, and sus- 
tained injury. The trench was dug without authority 
from the village authorities, to connect his premises 
with the water main in the street, and projected a few 
feet from the gutter. It was dug shortly before May 
1, 1872, and rendered the streets dangerous to travel- 
lers. The lot owners sometimes surrounded it with a 
barrier and put up a light, but on this occasion there 
was no light, and the barrier was insufficient. The 
night was very dark and the street lamps were not 
lighted. There was no express notice to the corporate 
authorities of the existence of the excavation, but the 
street was the main thoroughfare, and several of the 
trustees had seen the excavation before the accident, 
and it was observable by passers. None of the village 
authorities exercised any supervision over it. The 
plaintiff was familiar with the street and had seen the 
excavation. He was driving on aslow trot. Defend- 
ant’s charter constituted the village a separate road 
district, exempt from the town superintendence, and 
made the trustees commissioners of highways for the 
village with the same powers and subject to the same 
duties as comnfissioners of highways in towns, and 
provided for assessment of highway labor by the trus- 
tees, and authorized the appointment of overseers of 
highways with the powers of town overseers. The 
trustees had no funds to repair the streets. Held, (1) 
that the plaintiff was not negligent as matter of law. 
(2) That the lack of funds did not excyse the trustees, 
because, although there was no authority to levy a tax 
for highway purposes, except the ordinary assessment 
for highway labor, yet there was ample power to call 
upon the inhabitants to aid in repairing the streets. 
This must be regarded as means under the control of 
the corporation for performing the duty, within Hines 
v. City of Lockport, 50 N. Y. 238. The burden of 
showing want of means was on defendant, and this 
was not shown by the charter or the evideuce. Adsit 
v. Brady, 4 Hill, 630; Hines v. City of Lockport, 50 N. 
Y. 236; Erie City v. Schwingle, 22 Penn. St. 384. 
(3) The obstruction having continued a sufficient length 
of time to become notorious, and to justify the pre- 
sumption that its existence was known to the agents 
of the corporation charged with the duty of keeping 
the streets in repair, notice will be presumed. Requa 
v. City of Rochester, 45 N. Y. 130; Diveny v. City of 
Elmira, 51 id. 506; Hume v. Mayor, 47 id. 639. Judg- 
ment affirmed. Weed vy. Village of Ballston Spa. 
Opinion by Andrews, J. 

[Decided March 18, 1879.] 


PRACTICE — OBJECTION TO EVIDENCE.— Action for 
wrongfully entering plaintiffs premises and carrying 
away beer, etc., the property of plaintiff, and refusing to 
return the same. On the trial plaintiffs offered to prove 
that the property taken was their whole stock in trade, 
that they had a number of customers to whom they 
had agreed to sell beer for the summer at rates afford- 
ing them profits far beyond the value of the beer, and 
that by defendant’s act they lost that business and 
those profits. The trial judge held that they might do 
so. Accordingly they were asked a question to that 
effect, to which objection was made and overruled, 
and exception was taken. That question was then 


Opinion by Miller, J. Danforth, J. 


waived, and another question was asked substantially 
in the same form, to which no objection was made, 
and it was answered. Held, thata failure to object 
again was a waiver of the previous objection. Dilleber 





v. Home Life Ins. Co., 69 N. Y. 256, distinguished, on 
the ground that there the evidence objected to was re- 
ceived, and the point had been once taken by objec- 
tion, and a repetition of the point by objecting to tHe 
same class of evidence afterward was held unneces- 
sary. But here the point had not been once raised 
and preserved. Judgment affirmed. Wagner v. Jones. 
Opinion by Miller, J. 

[Decided April 8, 1879.] 


STATUTE OF FRAUDS—PROMISE TO PAY DEBT OF AN- 
OTHER.—The defendant having purchased premises 
which were subject to a mortgage by his grantor to the 
plaintiff, and not having assumed the payment of the 
mortgage, orally promised the plaintiff in considera- 
tion of his forbearance of foreclosure and extending 
the time for payment of interest then due, that he 
would, when the next installment fell due, pay both. 
The mortgagee assented, and the defendant not per- 
forming, brought this action to recover the said inter- 
est. Held, that the action was maintainable. The 
forbearance was a good consideration for the promise. 
Add. on Cont. 12; 1 Pars. on Cont. 443. And the defend- 
ant’s undertaking was not the promise to pay the debt 
of another, within the statute of frauds. The defend- 
ant had an interest to protect from foreclosure. By 
virtue of the agreement he took the rents and profits 
during the time specified. The consideration ran di- 
rectly to him from the promisees. Leonard v. Vre- 
denburgh, 8 Johns. 28. Where the promise to pay the 
debt of another arises out of some new and original 
consideration of benefit or harm between the newly 
contracting parties, the statute does not apply. The 
subsisting liability of the original debtor is no objec- 
tion to a recovery, when the purpose of the promise is to 
obtain a benefit to the promisor by relieving his prop- 
erty from a lien and securing and confirming his pos- 
session. Farley v. Cleveland, 4 Cow. 432; Mallory v. 
Gillett, 21 N. Y. 433. Judgment affirmed. Prime v. 
Kohler. Opinion by Andrews, J. 

[Decided April 15, 1879.] 


———__>—__—_— 


UNITED STATES SUPREME COURT 
ABSTRACT. 

PRACTICE — AFFIDAVIT FOR A CONTINUANCE.— An 
affidavit for acontinuance does not become part of 
the record, so that the court can take judicial notice 
of it on the trial, unless properly introduced as evi- 
dence by one of the parties. Campbell v. Rankin. 
Opinion by Miller, J. 

RES ADJUDICATA — FORMER JUDGMENT.—It is the 
doctrine of this court that the judgment in a former 
suit between the same parties is conclusive of every 
issue decided in that suit, and in the second suit it can 
be shown by parol evidence what was tried in the first, 
whenever it becomes necessary to do so. Campbell v. 
Rankin. Opinion by Miller, J. 

STOCKHOLDER —LIABILITY OF PLEDGEE OF STOCK— 
TRANSFER TO ESCAPE LIABILITY. — One to whom 
stock has been transferred in pledge or as collateral 
security for money loaned, and who appears on the 
books of the corporation as the owner of the stock, is 
liable as a stockholder for the benefit of creditors. 
Pullman v. Upton, 96 U.S. 328; Adderly v. Storm, 6 
Hill, 624; Roosevelt v. Brown, 11 N. Y. 148; Holyoke 
Bank v. Burnham, 11 Cush. 183; Magruder v. Colston, 
44 Md. 349; Crease v. Babcock, 10 Metc. 545; Whee- 
lock v. Kost, 77 Ill. 296; Empire City Bank, 18N. Y. 
199; Hale v. Walker, 31 Iowa, 344. Where the owner, 
holder, or pledgee of stock transfers it out and out for 
the purpose of escaping liability as a shareholder to 
one who is unable to meet such liability, or when the 
transfer is colorable and not absolute, the transfer is in- 
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effective as to creditors and the transferror will be still 
liable. Williams’ Case,L. R., 9 Eq. 225; Payne’s Case, id. 
223; Kintrea’s Case, 5 Law Reps., Cha. Appeals, 95; see, 
also, Lindley on Partnership, 2d ed., p. 1352; Chinnock’s 
Case, 1 Johns. Eng. Ch. 714; Hyam’s Case, 1 De Gex, F. 
& J.75; Budd’s Case,3id. 297; Nathan v. Whitlock, 9 
Paige, 152; McClaren v. Franciscus, 43 Mo. 467; Marcy 
v. Clark, 17 Mass. 334. Therefore, when the G. Bank 
loaned money and took as collateral therefor shares 
of stock in the C. Bank, which were duly transferred 
in the books of the C. Bank, and afterward the G. 
Bank transferred these shares to one of its clerks with 
an understanding that he should re-transfer on re- 
quest, and the C. Bank was then in failing condition, 
held, that the G. Bank was liable to contribute asa 
stockholder to the debts of the C. Bank. Appeal from 
the U. S. Cireuit Ct. for Louisiana. The Germania 
Nat. Bank v. Case, receiver. Opinion by Strong, J. 
TAX SALE—WHEN VOID UNDER ACT OF 1862—OFFER 
TO PAY TAXES. — The cases of Bennett v. Hunter, 9 
Wall. 3826, and Tacey v. Irwin, 18 id. 549, re- 
affirmed, holding that a sale for direct taxes 
under the act of 1862 is void, where the owner, 
or some one for him, offered to pay, was ready to pay, 
before the sale, and was told payment would not be 
accepted. That such offer to pay made to a clerk of 
the board of commissioners at their office, who was 
authorized by them to receive delinquent taxes gener- 
ally,was sufficient. In error to U. 8. Circuit Ct., N. D. 
Florida. Atwood v. Weems. Opinion by Miller, J. 


WILL— DIVISION OF LAND AFTER CONTRACT TO 
CONVEY.— A testator in whom was the legal title to 
real estate which he had sold by a written contract; 
can transfer by his will both the legal title of the land 
and the notes given for its purchase, and the devisee 
will stand toward the purchaser in the same position 
that the testator did. In error in U.S. Circuit Ct., N. 
D. Florida. Atwood v. Weems. Opinion by Mil- 
ler, J. 

—\—___—_ 


OHIO SUPREME COURT ABSTRACT.* 


APRIL 29 AND MAY 6, 1879. 


DEED FROM HUSBAND TO WIFE— WHEN ENFORCE- 
ABLE.—A deed for the conveyance of land executed by 
a husband to his wife, without the intervention of a 
trustee, and intended asa suitable provision for her, 
though void at law, may be enforced in equity. But 
such deed will not be enforced in equity to the preju- 
dice of the rights of creditors or of children for whom 
no provision has been made. Whereachild complains 
against such provisions for the wife, the burden of 
showing that no provision had been made in its favor 
rests upon the complainant. Crooks vy. Crooks. Opin- 
ion by McIlvaine, J. Boynton, J., dissenting. 


DEED, DELIVERY OF.—When a grantor delivers his 
deed to a third person to be delivered by him to the 
grantee at the death of the grantor, without reserving 
to himself any control over the instrument, and such 
deed is delivered accordingly to the grantee, the title 
passes to the grantee upon such last delivery, and, by 
relation, the deed takes effect as of the date of the first 
delivery. Ib. 


CRIMINAL LAW— LIMITING ARGUMENTS OF COUNSEL. 
—The constitutional right of a person accused of felony, 
“*to appear and defend in person and with counsel,” 
cannot be denied or its exercise unreasonably abridged ; 
but the court may limit the argument of the accused 
or his counsel, provided the accused is not thereby de- 
prived of a fair trial. On the trial of one charged with 





*From E, L. DeWrrt, Esq., State Reporter. 





a felony, eleven witnesses were examined, and the evi- 
dence, which occupied half a day in its delivery, was 
circumstantial and conflicting. The accused was de- 
fended by two counsel, who were limited, by the court, 
to thirty minutes in the argument to the jury. Held, 
that this was an abuse of power which prevented a 
fair trial. Dille v. State. Opinion by Gilmore, C. J. 
White and MclIlvaine, JJ., dissenting. 

HvusBAND AND WIFE—ACTION BY WIFE FOR INDUC- 
ING HUSBAND TO ABANDON HER.— A wife may main- 
tain an action for the loss of the society and com- 
panionship of her husband, against one who wrongfully 
induces and procures her husband to abandon or send 
her away. Insuch an action, the declarations of the 
husband, made in the absence of the defendant, as to 
the cause of his abandoning or putting his wife away, 
are inadmissible. The acts of the defendant that 
caused the alleged injury must have been malicious. 
Westlake v. Westlake. Opinion by Gilmore, C. J. 


ee 
MISSOURI SUPREME COURT ABSTRACT.* 


CRIMINAL LAW — EVIDENCE— PRACTICE. — On the 
trial of 4 criminal case a witness for the prosecution 
testified that he had been induced to leave the State, 
and had received money for that purpose. The evi- 
dence failed to connect the defendant with the trans- 
action. But the judge and the prosecuting attorney 
instituted an inquiry for the purpoge of showing by 
the witness <hat the parties implicated were certain 
officers of the law. The defendant having interposed 
freauent objections to the prosecution of this inquiry, 
the judge remarked in the presence of the jury: ‘‘I 
am asking for this testimony. This case seems to have 
been born in sin and brought forth in iniquity. That 
is the reason [asked those questions. If the officers 
of this court, and of this city, of these United States, 
are to get before the grand jury evidence without 
preferring preliminary charges in the preliminary 
courts, and then buy off wituesses without any pre- 
liminary examination, I will see that they are brought 
to justice, and that, too, speedily, without any prelim- 
inary charges. If the defendant is not connected 
with it, it can be withdrawn from the jury by instruc- 
tion.’’ But the evidence was not so withdrawn. Held, 
that the conduct of the court was error, requiring the 
reversal of the judgment, and would have been error 
even if the evidence had been withdrawn. State v. 
Rothschild. 


—— SENDING THREATENING LETTER.—Upon an in- 
dictment for sending a threatening letter, parol evi- 
dence is admissible to explain the meaning of the 
letter, if the language is ambiguous. State v. Lin- 
thicum. 


FORMER RECOVERY OF PART OF A TRACT, AS EVI- 
DENCE OF RIGHT TO THE WHOLE.—A verdict and 
judgment of restitution in an action of forcible entry 
and detainer for a tract of land, part of a larger tract, 
all of which is claimed by defendant under the same 
alleged title, is, in a subsequent action of ejectment 
between the same parties, conclusive upon the ques- 
tion of the right of possession at the date of the forci- 
ble entry, not only as to the tract actually detained 
by defendant but as to the whole; and when restitu- 
tion has been made under the judgment, the statu quo 
is restored, and the defendant’s possession of the 
smaller tract becomes from the beginning the plain- 
tiffs possession, and all constructive possession aris- 
ing out of the defendant’s actual possession under 
color of title is thereby extinguished. Bradley v. 
West. 


* From T. K. Skinker, Esq., Reporter, and to appear in 
68 Missouri Reports. 
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NEW BOOKS AND NEW EDITIONS. 
Wart’s ACTIONS AND DEFENSES. 

A Treatise upon some of the General Principles of the Law, 
whether of a Legal, or of an Equitable Nature, including 
their Relations and Applications to Actions and Defenses 
in General, whether in Courts of Common Law, or Courts 
of Equity; and equally adapted to Courts governed by 
Codes. By William Wait, Counsellor at Law. Volume VI. 
Albany: William Gould & Son. 1879. Pp. cix, 878. 

F the preceding volumes of this exhaustive work 
we have spoken in commendation in former num- 

bers of this journal. One volume more will complete 
the work, and that is in press and will soon be ready. 
The present volume completes the subject of Actions, 
constituting the first part, and embraces in the alpha- 
betical treatment which the author has adopted, the 
particular topics of Telegraph, Trade Mark, Trespass, 
Trover, Use and Occupation, Waste, Water and Wa- 
ter-courses, Ways and Highways, Wharves and Wharf- 
ingers, and Wills; and in the second part, treating of 
Defenses, it starts with Abatement, and comes down 
to Fraud. Of the numerous works of this prolific au- 
thor this is decidedly the best in every respect, and we 
may venture to predict, the most likely to be of last- 
ing use and interest. The work considerably resem- 
bles Prof. Minor’s Institutes, but differs from that in 
being more especially designed and adapted as a work 
of practice than of principles, while the reverse is true 
of Minor’s Institutes. Mr. Wait’s analysis and method 
are deserving of great praise. Of his industry and 
exhaustiveness no one has ever entertained any doubt. 
From a somewhat cursory examination of this work 
we may venture to pronounce that it has the most ex- 
cellent and not very prevalent virtue, of an arrange- 
ment so clear and discriminating, that the seeker can 
always easily find what he searches for. A mine of 
learning is of no use if the student is forced to waste 
time in searching, and faulty arrangement is the bane 
of amajority of law treatises. Mr. Wait’s work must 
be invaluable to the practitioner in every State. 





CORRESPONDENCE. 





Mr. BENNETT AND “ CuUPID’s YOKEs.”’ 
To the Editor of the Albany Law Journal: 

Srr— In your issue of May 17th you were led into 
several errors when noticing the reception of ‘‘ a pa- 
per-covered book, professing to be an account of the 
trial of one Bennett,”’ etc. Your remark that ‘* Mr. 
Bennett is a Free-thinker”’ is happily true; the ad- 
dendum “and a Free-lover,”’ is happily false ; and that 
he is the author of a book entitled ‘*‘ Cupid’s Yokes”’ 
is also an entirely erroneous statement. The author of 
the book mentioned is E. H. Heywood, of Princeton, 
Mass. Bennett’s orime, whatever crime there was in 
it, was in mailing, as a publisher and bookseller, a 
copy of the above-mentioned work. It is a very ques- 
tionable verdict to pronounce ‘‘ Cupid’s Yokes a nusty 
book.”” It is true, Mr. Editor, that it deals with the 
reproduction of the species homo, and esthetically con- 
sidered, apart from necessity and passionate inclina- 
tion, reproduction, and its immediate reciprocal ten- 
dencies are a nasty proceeding at best, which, without 
the passionate inclinations, no man nor woman could 
be hired to engage in! But ‘ Cupid’s Yokes’’ deals 
only with the perversion of the reproductive organs 
and of marriage; and D. M. Bennett made this a test 
case, whether or not a free American citizen publisher 
had or had not the right to mail to every American 
citizen who should apply a copy of the above-mentioned 
work. Permit me to say that yours truly awaits with 


scme anxiety to receive the verdict of three judges on, 


a review of the case, and will append thereupon the 








measure of American freedom of the press guaranteed 
to its citizens to date. 

D. M. Bennett is an honorable ex-Shaker; retiring 
from Shakerism thirty or more years since. He courted 
and married Mary Wicks, the handsomest Sbaker girl 
of Mt. Lebanon, N. Y. (the loss of both to our society 
is deeply deplored to-day). But as he acted as a free 
American citizen then, so he is trying to act now. He 
is an indomitable, persevering publisher; an honor- 
able, married man; a respected citizen by all who 
know him best; and what is termed his crime, may as 
reasonably indict you or me in the publication*and 
circulation of our respective journals, within the 
specified time of any unscrupulous censor, whose the- 
ology may be worse than our humanity. 

Iam yours, 
G. A. LoMAs. 

SHAKERS, N. Y., May 20, 1879. 


[We are sorry that Mr. Bennett did not continue 
to be an ‘‘ honorable Shaker,” for certainly the Sha- 
kers are an honorable class of persons. But ‘‘the 
last state of that man is worse than the first.” We 
said that Bennett was a free-lover, and that his book, 
meaning ‘‘Cupid’s Yokes,” was a nasty book. We 
justify both assertions by the following quotations 
from the book. The author speaks of the Oneida 
Community as ‘‘ making better use of religion than 
any other (?) Christian sect.” Again: ‘‘We now 
forbid the sexes, unless married, to sleep together; 
but this restriction is a relic of Oriental customs, 
which will vanish as intelligence increases.” ‘It 
will ere long be seen that a lady and gentleman can 
as innocently and properly occupy one room at night 
as they can now dine together.” Then there is a 
quotation from Cora Corning, to the effect that her 
mother told her that she was glad that her (Mother 
Corning’s) husband, Cora’s father, was dead, because 
he was so excessively amative. Then Victoria 
Woodhull is quoted as testifying of a clergyman, 
who demanded of his wife sexual indulgence six or 
eight times a day. Andsoon. The truth is, that 
the unnatural sexual reticence imposed by the Sha- 
kers is better than the morbid passions that lead a 
man to such thoughts as these. It is to be noticed 
that Bennett inclosed in the account of the trial a 
printed slip, begging, for editorial notice —a state- 
ment of the title of the bock, its price, and where 
it can be obtained, if nothing more. We guess 
that Bennett is a bad man, and is “on the make.”— 
Ep. A. L. J.] 


—_>——_—_———_. 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tues- 
day, May 20, 1879: 

Judgment affirmed, with cost — Kilmer v. Smith; 
Kingsbury v. Kirwan; Hay v. The Star Fire Ins. Co. ; 
Davis v. Toulmin; Ames v. Jones ; Southard, assignee, 
v. Walsh; Bigler v. Morgan; Pierson, receiver, v. The 
Atlantic National Bank of New York; The Board of 
Education of Fairport Union Free School v. Fonda; 
Brown v. Clark; Port v. The Bronxville Manufacturing 
Co.; Olmstead v. Dennis; Husted v. Mathias.— 
Judgment reversed and new trial granted, costs to 
abide event—Atkins v. Suton; Elwell v. Skiddy ; The 
National Bank of Meadville v. The Fourth National 
Bank of New York; Whiting v. The City Bank of 
Rochester. —— Judgment reversed and judgment or- 
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dered for plaintiff on demurrer, with costs, with leave 
to defendant to withdraw the demurrer, on payment 
of costs within twenty days and answer over—Poil- 
lon v. Lawrence.——Judgment by General Term re- 
versed and demurrer overruled, with leave to defend- 
ant to answer on payment of costs—The Board of Su- 
pervisors of Saratoga County v. Deyoe.—Judgment 
of General Term of New York Common Pleas reversed 
and order of General Term of Marine Court affirmed, 
and judgment absolute for defendant on stipulation, 
with costs—Brown v. Thurber.—Judgment of Gen- 
eral Term reversed and that of Special Term affirmed, 
with costs—Gray v. Green.—Judgment modified by 
deducting $445 interest from the judgment for the de- 
ficiency and by striking out costs of appeal to the Gen- 
eral Term, and as modified affirmed, without costs to 
either party in this court—Livingston v. Slocum.— 
Judgment affirmed—The People v. Hislop.——Order 
affirmed, with costs— Cornell v. Woodruff; Field v. 
Field; In re Petition of New York Catholic Protectory 
for order to refund tax; The People ex rel. Dilks v. 
Smith and ors., Police Commissioners ; People ex rel. 
Walsh v. The Same ; People ex rel. Carroll v. The Same. 
——Order of General Term affirmed, with costs—In re 
Application of The N. Y. C. & H. R. R. R. Co. ; Inre 
Application of the Attorney-General v. The Guardian 
Mutual Life Ins. Co.; Sullivun v. Barents. —Order 
of General Term reversed and that of Special Term 
affirmed, with costs—The People v. The Albany & Ver- 
mont R. R. Co. (The Troy & Boston R. R. Co., appel- 
lants).——Order affirmed—The People ex rel. Draker v. 
Pinkerton.——Order of General Term reversed and 
that of Special Term affirmed, with costs. Appeal from 
order denying plaintiffs motion at Special Term for 
leave to serve amended complaint, dismissed with 
costs — Quimby v. Claflin. Order of General and 
Special Terms reversed and motion denied, with $10 
cost of motion and costs of appeal to time of motion. 
—Heeshon v. The Knickerbocker Life Ins. Co.—Or- 
der affirmed, without costs to either party—In re Peo- 
ple by Augustus Schoonmaker, Attorney-General, v. 
The Atlantic Mutual Life Ins. Co., Edward Newcomb, 
receiver.——Order of General Term of Supreme Court 
reversed, with costs, and case remitted to that court 
for hearing and decision on the merits—In re People 
by Augustus Schoonmaker, Jr., Attorney-General, v. 
The North America Life Ins. Co., Col. Henry R. 
Pierson, receiver.—Appeal dismissed, with costs— 
The People ex rel. Norris v. Randall.—Motion for re- 
argument denied, with $10 costs—King v. Duryea; 
Rice v. Livermore.——Motion for re-argument granted, 
without costs to either party o@ the motion—Nicholas 
v. The N. Y. C. & H. R. R. R. Co. 
a 


NOTES. 

HE Solicitors’ Journal complains of the flight of 
‘‘one hundred and ten steps from the entrance un- 
der the clock tower to the chancery taxing-master’s cor- 
ridor,’”’ and suggests the organization of ‘‘a service of 
specially trained and personally conducted chancery 
mules to convey the less athletic members of the pro- 
fession to those lofty regions.’* If our English brethern 
could be induced to adopt an American invention, we 
would recommend the ‘‘elevator,’’ or “‘lift,’’ as the 
English call it, which they restrict to merchandise, but 
which is in common use in this country for passengers, 
and now conveys the New York legislators to their 
hall in the top of the new capitol. A breakage of the 
machinery might now and then furnish ground of a 

suit for damages. 
Speaking of inventions—a new method of recording 
instruments has been invented by an Irish gentleman. 
It consists in copying the instrument by photography 





in miniature, and converting the copies into thin 
metallic sheets with indented letters, from which en- 
larged copies can be made to order. The same gentle- 
man has invented an ingenious process of indexing, 
too complicated to be described here. It is a wonder 
that photography has not been systematically resorted 
to in this country for producing copies of records. 

The seventh annual conference of the Association 
for the Reform and Codification of the Laws of Na- 
tions will be held on August 11 and four following 
days at the Guildhall. The Lord Chief Baron is the 
president of the association; the Lord Mayor, the 
honorary president of the Loudon conference; Sir 
Travers Twiss, Q. C., the chairman of the executive 
council; and Mr. Alderman Hadley, the chairman of 
the reception committee; Mr. J. Rand Bailey, of To- 
kenhouse Yark, solicitor, is honorary secretary of the 
reception committee. There will be a large gathering 
of jurists, publicists, and eminent commercial men 
from both European and trans-oceanic States. The 
subjects selected for discussion are: (1) Public Inter- 
national Law, including the international protectorate 
of telegraphic communications; consular jurisdiction 
in Oriental countries; collisions at sea; international 
maintenance of lighthouses; mixed tribunals of Egypt; 
and international rules of quarantine. (2) Interna- 
tional Commercial Law, including bills of exchange, 
negotiable securities, foreign judgments, evidence for 
foreign tribunals; uniform standards of weights and 
measures, patents for inventions, and bankruptcy; 
and (3) International Maritime Law, including general 
average, bills of lading, sea protests, and ships’ logs 
and the law of affreightment.—London Law Journal. 


In the death of Mr. Isaac Butt, which occurred near 
Dublin on the 5th inst., the Irish bar has lost its most 
brilliant member. Mr. Butt was born in 1813, and 
was educated at Raphoe School, and at Trinity Col- 
lege, Dublin, where he graduated B. A. (in classical and 
mathematical honors) in 1835, and LL. D. in 1840. He 
was called to the bar in [reland in November, 1838, 
when he joined the Munster Circuit. He was fre- 
quently engaged as counsel for the corporation of 
Dublin, and in 1840 he was heard at the bar of the 
House of Lords in opposition to the Lrish Corporation 
Reform Bill. Mr. Butt became a Queen’s Counsel in 
1844, and was called to the bar at the Inner Temple in 
Michaelmas Term, 1859. He rapidly rose into leading 
business at Dublin, and held briefs in many important 
cases, including Smith O'’Brien’s case, the Fenian 
prosecutions, and the recent probate suit of Bagot v. 
Bagot; and he was also often engaged in Irish appeals 
to the House of Lords. Mr. Butt entered the House 
of Commons in May, 1852, as M. P. for Harwich in the 
Conservative interest, and at the general election in 
the ensuing July, he was returned.for Youghall. For 
several years he acted with the Conservative party, 
but at a later day he gave an independent support to 
the government of Lord Palmerston. At the gen- 
eral election of 1865 he lost his seat by a few votes, 
and for the next few years confined himself to his pro- 
fessional duties; but in 1871 he was returned without 
opposition for the city of Limerick, and was there- 
upon selected as leader of the new Home Rule party, 
which goaeme he occupied until his death. As an ad- 
vocate Mr. Butt belonged to the class of which Scar- 
lett and Follett are prominent examples among Eng- 
lish barristers, having no very profound knowledge of 
the law, but readiness in acquiring whatever is neces- 
om | for the case in hand and facility in laying facts 
and arguments before courts aud juries.—— The Law 
Times says the English Court of Appeal disposes of 
one case a day on an average.—— The United States 
Supreme Court has dismissed the oqgeel from the de- 
cision of the Court of Appeals of this State in Lange 
vy. Judge Benedict, on the ground that no Federal 
question was involved. 
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CURRENT TOPICS. 
HE most important work of the recent Legisla- 
ture of this State was, beyond question, the pas- 
sage of the Codes, and, although two of these failed 
to receive the executive approval and the other two 
will probably share the same fate, yet none the less 
is the Legislature entitled to credit. The codifica- 
tion of the entire substantive law, and of much of 
the remedial law of a great Commonwealth, at one 
session is certainly an unprecedented achievement 
in legislation. The criticism to which the Legisla- 
ture has been subjected in some quarters for passing 
these Codes upon the reports of the judiciary com- 
mittees without examination, section by section, is 
both unjust and fatuous. Any extended work, re- 
quiring unity of design and harmony of details, 
cannot be well done by a multitude, and a Code is 
certainly such a work. To use the felicitous illus- 
tration of Sir James Stephen, a Legislature can no 
more frame a Code than it can paint a picture. The 
work can only be well done by placing it in the 
hands of one man, or of a small number of men, 
and taking in its integrity the result of their labor. 
All the Codes passed at the late session had been 
framed by men of unquestioned ability, and had 
been again and again subjected to the closest exam- 
ination and revision both in and out of the legisla- 
tive committees. Whatever they were, they were 
not at all likely to be improved by piecemeal exam- 
inations in the two houses. Among the other note- 
worthy legislation of the session are the bills reduc- 
ing the rate of interest from seven to six per cent ; 
providing for a commission to revise the tax laws; 
permitting a defendant in a divorce suit, convicted 
of adultery, to marry after five years on leave of the 
court; the apportionment act; providing that mar- 
ried women’s acknowledgments shall be taken in 
the same manner as if they were unmarried; per- 
mitting married women to assign policies for their 
benefit on the lives of their husbands; and the con- 
stitutional amendment for biennial sessions. Among 
the bills yet in the hands of the Governor, besides 
the Penal Code and the Code of Criminal Procedure, 
are bills for the protection of insurance policy-hold- 
ers, the insurance non-forfeiture or surrender value 
bill, and a bill classifying the business of insurance. 
At the date of the adjournment, the Governor had 
sent in only 49 vetoes—nearly two-thirds as many as 
have been sent to Congress by the presidents since 
the foundation of the government — but as he has 
some 300 bills still on hand he has opportunity yet 

to excel the presidents in this regard. 


The amount of work performed by our Court of 
Appeals, and the ability with which it is performed, 
are remarkable in judicial annals. The court are 


constantly keeping abreast of their business. But 
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the effort is a killing one. How can this court ex- 
pect. to decide nearly twice as many cases as the 
Federal Supreme Court, and live? It is no exag- 
geration to say that the work has killed three of the 
former members, and it must tell on the others 
eventually. We understand the honored chief judge 
says they must keep up with their business. That is 
not so clear. The court are under no obligation to 
commit suicide in the public service. There is a 
general feeling in our profession that this pace can- 
not be kept up much longer. It is because the 
court give such universal satisfaction that we want 
to keep them with us as long as possible. Some 
suggestion has been made about another commis- 
sion. No more for us, thank you. This matter can 
be arranged much better by distribution. 1. Cut 
off costs in cases in the Supreme Court which might 
be brought in the county courts. This will give our 
large body of county judges a little employment. 
2. Cut off appeals to the Court of Appeals in cases 
involving less than $1,000, instead of $500 as now 
provided. The first suggestion will give our Su- 
preme court leisure to do all cases justice up to the 
higher limit, and in cases of exceptional importance 
an appeal to the ultimate court may still be had by 
permission. 3. Let the Court of Appeals write still 
fewer opinions and still shorter ones. Great as has 
been the saving in this regard, there are still many 
unnecessary and unnecessarily long opinions written. 
Why cannot their opinions be as short as those of 
Louisiana? Long reviews of cases are scarcely ever 
necessary now in our State. We don’t think the 
court need to explain, defend, or apologize for them- 


‘selves nearly so much as they are in the habit of 


doing. 


It would be strange indeed if in the midst of all 
the defalcations in public trusts which have marked 
the few last years, the legal profession should not 
have learned some new law, or received the applica- 
tion of some old but unfamiliar law, pertaining to 
that subject. It is not for us to say under which 
head the recent decision of the Court of Appeals 
in the Mann case should be ranked. Mann, it will 
be recollected, was the defaulting treasurer of Sara- 
toga county, and after his default had been discov- 
ered, numerous notes signed by him as treasurer 
turned up in the hands of various citizens. It was 
claimed that most of the notes were unauthorized. 
Some thirty suits had been instituted against the 
county, and more were threatened. Under these 
circumstances a complaint was filed to ascertain who 
were the owners of the authorized paper, making 
all the claimants parties, and compelling them to 
interplead. This course was thought unprecedented 
and irregular by the Special and General Terms, 
which sustained a demurrer, holding in effect that 
each man must fight his own battle. The Court of 
Appeals now overrule the demurrer, and hold the 
proceeding regular. It is at all events a decision 
recommending itself to the common sense, as saving 
circuity and expense. If there was no precedent 
for it, it was an excellent opportunity, as Justice 
Hogeboom once said, to ‘‘ make one,” and the tax 
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payers will probably applaud the decision, whatever 
the lawyers may think about it. 


The Anneka Jans case has had another airing. 
An application was made some time ago to the sur- 
rogate of Albany county, for letters of administra- 
tion on her estate. It may be supposed that some 
difficulty was found in showing, after the lapse of 
two hundred years, that Anneka had left any per- 
sonal property, although her real estate is now sup- 
posed to be worth some $50,000,000. But the fact 
that the Dutch lady was religious came in play, and 
her old Holland Bible, containing her record, served 
that worldly purpose, to say nothing of a few arti- 
cles of jewelry, which had been handed down as 
heir-looms, and proved that she was not exempt 
from the love of finery inherent in her sex. Surro- 
gate Rogers refused the application, and his de- 
cision is now affirmed by the General Term of the 
Third Department, the opinion being written by that 
learned civilian, Justice Learned. It is shown that 
under the civil law, which prevailed when Anneka 
died, there was no executor, but execution of the 
will belonged to the ‘‘instituted heir,” whose duty 
it was to pay legacies and discharge debts. It was 
also argued that by the terms of the will it was to 
be considered a will of personal property so far as 
was necessary to pay off legacies. This was met by 
the suggestion that under the civil law no such doe- 
trine prevailed, but the “heir” took one class of prop- 
erty in the same way as the other. The doctrine of 
the conversion of immovables into movables arose 
out of the feudal laws of descent, and where the 
succession was the same there would be no neces- 
sity of, or propriety in the imaginary conversion of 
the one into the other. Those numerous people who 
have compromised their claims against Trinity 
church for a moderate amount have probably done 
wisely. 

The House of Commons have done a very sensi- 
ble thing in resolving to abolish the action for 
breach of promise of marriage, except in cases 
where actual pecuniary loss has been incurred by 
reason of the breach, and in limiting the damages 
in those cases to such pecuniary loss. Mr. Herschel, 
the mover, told of a woman, who, being threatened 
with such an action, paid £1,000 to her discarded 
suitor rather than have her letters read in court. 
He said that only one petition, and that signed by 
only nine persons, had been presented against his 
proposal. Sir Eardley Wilmot thought that the in- 
jury sustained by breach of promise of marriage 
could not be weighed by the standard of pecuniary 
loss alone. Mr. Forsyth thought there ought to be 
some compensation for wounded feelings and a bro- 
ken heart. Others thought the remedy ought to be 
kept as a sort of guaranty for the purity of the dis- 
carded woman. Col. Makins had about the right 
idea in saying that the only persons who would suf- 
fer would be the eloquent junior counsel, needy and 
speculative attorneys, and the proprietors of news- 
papers, and that the judges and juries of the land 





would save a great deal of time, and the public a 
great deal of exciting and unwholesome reading. 
The House divided, 106 for and 65 against the reso- 
lution—a thin vote. Possibly the result might have 
been different in a a full House. This action should 
be regarded with favor by the advocates of women’s 
rights, as a concession to the doctrine of the equal- 
ity of the sexes, and the inherent right of woman 
to take care of herself. 





NOTES OF CASES. 


N Merrick v. Durant, 7 Wash. L. R. 176, the 
Supreme Court of the District of Columbia 
decided that a» member of Congress is at all times 
liable to service of process, as any other individual, 
except that during his attendance on the sessions of 
Congress, and in going and returning, he is privil- 
eged from arrest in any private suit or action. 
The provision of the Constitution (art. 1, see. 
6), would seem to be clear enough, but it 
has been insisted by those who claim the ex- 
emption of congressmen from the service of 
even asummons or citation, that the Constitution 
must be interpreted in the light of the Parliamentary 
law of England which has been engrafted upon it, 
and that by that law such wide exemption is secured. 
There is no doubt that formerly the members of 
Parliament were protected from any thing likely to 
‘*molest ” them, which included not only civil pro- 
cess, but also any act which would put the member 
to the trouble of suing the citizen. Hallam’s Const. 
History, ch. 16. But this extreme view was after- 
ward in process of time so modified that the service 
of legal process was held not to be a breach of 
privilege. Stockdale v. Hansard, 7 C. & P. 737; 
9 Ad. & El. 1; May’s Const. History, ch. 9. And 
every ground of controversy was removed by 10 
Geo, ILI, ch. 50 (passed seventeen years before the 
adoption of our Constitution), whereby members of 
Parliament were made amenable to suit as other 
persons at any time, except only that in civil pro- 
ceedings their persons should be exempt from arrest, 
this statute could not have been unknown to the fram- 
ers of our Constitution. In Jefferson’s Manual, sec- 
tion 3, it is said, ‘‘ It was probably from this view of 
the encroaching character of privilege, that the 
framers of our Constitution, in their care to provide 
that the law shall bind equally on all, and especially 
that those who make them shall not exempt themselves 
from their operation, have only privileged Senators 
and Representatives themselves from the single act of 
‘arrest in all cases except treason, felony and breach 
of the peace, during their attendance at the sessions 
of their respective houses, and in going to and re- 
turning from the same.’?” Mr. Jefferson further 
says, “This privilege from arrest, privileges of 
course against all process, the disobedience to which 
is punishable by attachment of the person, asa 
subpana ad respondendum, or testificandum, or a sum- 
mons on a jury; and with reason because a member 
has superior duties to perform in another place.” 
And yet in Burr’s trial, Chief Justice Marshall, after 
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full argument of the question by able counsel and 
time taken for consideration, directed a subpena 
duces tecum to be issued to the President of the 
United States. (See Proceedings of June 13, 1807.) 
In Cooley on Constitutional Limitations, the same 
doctrine is laid down as follows: ‘‘ By common 
Parliamentary law, the members of the Legislature 
are privileged from arrest on civil process during 
the session of that body, and for a reasonable time 
before and after to enable them to go and return 
from the same. By the Constitutions of some of 
the States, this privilege has been enlarged so as to 
exempt the persons of legislators from any service 
of civil process, and in others their estates are ex- 
empt from attachment for some prescribed period.” 
S. P. in Gentry v. Griffith, 27 Texas, 461, and in 
Case v. Rorabacker, 15 Mich. 537. There are, how- 
ever, a few cases and some dicta to the contrary. 
See Bolton v. Martin, 1 Dall. 296, where a summons 
was set aside, and it was said that no member of 
either house can be “served with any process with- 
out breach of the privilege of Parliament.” But 
this decision was undoubtedly made on the author- 
ity of Blackstone’s Commentaries, which had not at 
the time been changed to conform to the act of 
George III. See, also, dicta to like effect in Geiger’s 
Lessee v. Irvin, 4 Dall. 107, and in Lyell v. Goodwin, 
4 McLean, 29. 





In Jordan v. Eve, 3 Va. Law Jour. 290, it was de- 
cided that a public highway through lands is not an 
incumbrance within the operation of a covenant 
against incumbrances in a deed of the land. The 
same conclusion was reached in Desvergers v. Willis, 
56 Ga. 515, 8. C., 21 Am. Rep. 289. But the con- 
trary has been held as to a railroad. Thus in Burk 
v. Hill, 48 Ind. 52; 8. C.,17 Am. Rep. 731, land 
was conveyed with covenants of title, and against 
incumbrance. The land was at the time subject to 
the right of way of a railroad, and also of a high- 
way. eld, that there was a breach of the contract. 
So in Kellogg v. Malin, 50 Mo. 496; 8. C., 11 Am. 
Rep. 426, the owner of a parcel of land, through 
which a railroad ran, conveyed the land by a deed 
purporting to convey the entire parcel without res- 
ervations as to the right of way of the railroad. In 
an action of covenant, held, that this right of way 
was such an incumbrance as would constitute a 
breach of a covenant against incumbrance contained 
in the deed, but not against the covenant of seizin. 


Fulmer v. Fulmer, recently before the court of 
Common Pleas of Philadelphia, was a case of a very 
unusual character. The action was for divorce. 
The libellant, the husband, was in his seventy-third 
year, and the respondent sixty. The cause of di- 
vorce assigned was impotency. Whether propter 
aetatem or propter aliquod naturale impedimentum, did 
not appear. The court doubted whether it would 


decree a divorce for such a cause between persons of 
such age, but was relieved from the necessity of de- 
ciding so delicate a question by reason of the fact 
that there was no proof of the charge except the 
libellant’s own statements, which, alone, were inade- 





quate. Winter v. Winter, 7 Phila. 369. The Eng- 
lish courts, under similar circumstances and for ob- 
vious reasons, have refused to grant a divorce. 
Briggs v. Morgan, 2 Hagg. Con. 339; 2 Phill. 325. 
‘*A man,” said Sir John Nicholl, “of sixty who 
marries a woman of fifty-two should be content to 
take her tanguam soror.” ‘ Subeunt morbi,” said 
Lord Stowell, ‘‘is the natural description of late 
periods of life; and disorders, when they do come 
at such periods, must be borne with.” But in a 
later case this case was disapproved, and a man of 
fifty-four was decreed a divorce from a woman of 
forty-nine, on the ground of her impotence. W. v. 
I, 2 Swab. & T. 240, 244. A celebrated civilian, 
in commenting upon the subject, inquires nwm mat- 
rimonium proprie vocari queat quando elumbis senex 
vetulam effetam ducit, and rather considers them as 
honorary members of the matrimonial state enjoy- 
ing a title without an office. Puffendorf, lib. 6, c. 
1, 25; Poynter, 123, n. b. 


In Kane v. The Commonwealth, just decided by 
the Supreme Court of Pennsylvania, it was held that 
under the Bill of Rights of that State the jury in crim- 
inal cases are judges of the law as well asof the facts, 
and that this right is not superseded or affected by 
the Constitution of 1873. Few questions relating 
to jury trial have given rise to more discussion or a 
greater variety of opinion than this as to the right 
of a jury to judge of the law. The question was 
very exhaustively considered in State v. Crotean, 23 
Vt. 14, where the question is considered historically 
and the cases, both English and American, are cited 
and commented upon at length. The earliest dis- 
cussion of the question in this country was that by 
Andrew Hamilton in the trial of Zenger, in 1735, 
which is so graphically described by Mr. Fowler in 
his tenth article on the ‘‘Organization of the Su- 
preme Court of Judicature of the Province of New 
York,” ante, pp. 389, 392. Fifty years after, the ques- 
tion was discussed in England with all the eloquence 
of Erskine in the case of the Dean of St. Asaph, but 
Lord Mansfield and his associates steadily held in that 
case and in Rex v. Woodfall, 5 Barr. 2661, and Rex v. 
Shipley, 3'T. R. 428, against the right of the jury to 
judge of the law, until the declaratory statute (82 
Geo. III, ch. 60) settled the law so far as related to 
indictments for libel. Judge Sharswood says in 
the principal cases: ‘‘The power of the jury to 
judge of the law in a criminal case is one of the 
most valuable securities guaranteed by the Bill of 
Rights. Judges may still be partial and oppressive 
as well from political as personal prejudice, and 
when a jury are satisfied that this is the case, it is 
not only their right but their duty’ to interpose the 
shield of their protection to the accused. It is as 
important in a republican as any other form 
of government that, to use the language of the Con- 
stitution of 1776, ‘in all prosecution for criminal 
offenses,’ a man should have a right ‘to speedy 
public trial by an impartial jury of the country, 
without the unanimous consent of which jury he can- 
not be found guilty.’” 
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THE PRISONER AS A WITNESS. 


Il. 


N Massachusetts it is held that, as by the statute, 
the omission of the prisoner to testify is not to 
create any presumption against him, so the prose- 
cuting attorney will not be allowed to comment to 
the jury on such omission, although in answer to 
reasons advanced by the prisoner’s counsel to the 
jury for such omission. Commonwealth v. Scott, 
123 Mass. 239; 25 Am. Rep. 87. The court here 
say: ‘‘As there is danger that the jury, knowing 
that the law now permits a defendant to testify, may 
draw inferences against him from his omission to 
do so, his counsel may properly, in addressing the 
jury, insist and enlarge upon his constitutional and 
legal right in this respect. When the counsel for 
the defendants in the present case went further, and 
referred to his own opinion and practice upon the 
subject, and to what he supposed to have taken 
place in other cases, he might well have been 
checked by the court. But the absolute exemption, 
secured to the defendants by the Constitution and 
laws, from being compelled to testify, and from 
having their omission to do so used in any way to 
their detriment, could not be affected by superflu- 
ous or irregular suggestions of their counsel in the 
heat of argument. That exemption could only be 
waived by each defendant’s own election to avail 
himself of the statute, and to go upon the stand as 
a witness.” 

In Long v. State, 56 Ind. 182; 26 Am. Rep. 19, it 
was held, that a new trial must be granted in case 
of conviction, where the prosecuting attorney com- 
mented on the omission of the prisoner to testify, 
although the court, on his objection, had checked 
the attorney in his remarks, and instructed the jury 
to pay no attention to what had been said. This 
was under a statute prohibiting any comment upon 
or reference to such omission, in the argument, and 
any consideration thereof by the jury. All that 
the district attorney said in this case was: “It is 
true, gentlemen of the jury, the evidence in this 
case is not as clear as it might be. There were but 
two parties to this transaction. You have heard the 
evidence of one of them. We would have been 
pleased to have heard from the other, to see what 
light he could have thrown upon this transaction.” 
But this was considered fatal, and the court said: 
** We construe the statute to mean, that, when a de- 
fendant in a criminal cause declines to testify in his 
own behalf, absolute silence on the subject is en- 
joined on counsel in their argument on the trial, 
and upon the jury trying the cause during their 
consultation upon it.” 

In State v. Ober, 52 N. H. 459; 13 Am. Rep. 88, 
the prisoner declined to answer a question on cross- 
examination on the ground that he could not be 
compelled to furnish evidence against himself. In 
summing up the district attorney commented on the 
refusal, and was permitted to do so, in spite of ob- 
jection. This was held proper, the statute only pro- 
tecting the prisoner from adverse comment or infer- 





ence in case he refuses to testify at all. Citing Com. 
v. Mullen, 97 Mass. 545, and the Connors case. In 
his work on Constitutional Limitations, 3d ed., 317, 
Judge Cooley approves this case, saying, ‘‘ the right 
of comment, where the party makes himself his 
own witness, and then refuses to answer proper 
questions, was as clear as the right to exemption 
from unfavorable comment when he abstained from 
asserting his statutory privilege.” 

In Ruloff v. State, 45 N. Y. 213, it was held that 
the error of the court in alluding, in its charge, to 
the omission of the prisoner to testify, was cured by 
his subsequent charge that he was not required to 
testify, and that there was no inference to be drawn 
against him from the fact of his not having testi- 
fied. This is quite opposed to the Zong case. In 
the Ruloff case the court remark: “The act may be 
regarded as of doubtful propriety, and many regard 
it as unwise, and as subjecting a person on trial to a 
severe, if not cruel test. If sworn, his testimony 
will be treated as of but little value, will be sub- 
jected to those tests which detract from the weight 
of evidence given under peculiar inducements to 
pervert the truth when the truth would be unfavor- 
able, and he will, under the law as now understood 
and interpreted, be subjected to the cross-examina- 
tion of the prosecuting officer, and made to testify 
to any and all matters relevant to the issue, or his 
own credibility or character, and under pretense of 
impeaching him as a witness, all the incidents of his 
life brought to bear with great force against him. 
He will be examined under the embarrassments in- 
cident to his position, depriving him of his self-pos- 
session and necessarily greatly interfering with his 
capacity to do himself and the truth justice, if he 
is really desirous to speak the truth. These embar- 
rassments will more seriously affect the innocent 
than the guilty and hardened in crime. Discreet 
counsel will hesitate before advising a client charged 
with high crime to be a witness for himself, under 
all the disadvantages surrounding him. If, with 
this statute in force, the fact that he is not sworn 
can be used against him, and suspicion be made to 
assume the form and have the force of evidence, 
and circumstances, however slightly tending to 
prove guilt, be made conclusive evidence of the fact, 
then the individual is morally coerced, although not 
actually compelled to be a witness against himself. 
The Constitution, which protects a party accused of 
crime from being a witness against himself, will be 
practically abrogated.” They then continue: ‘‘ Nei- 
ther the prosecuting officer nor the judge has the 
right to allude to the fact that a person has not 
availed himself of this statute.” They then admit 
that the judge twice made allusion to the fact on 
the trial in question, “on both occasions in a man- 
ner calculated to give an impression prejudicial to 
the prisoner.” But ‘‘inasmuch as the error of this 
part of the charge was that by its general terms it 
authorized an inference to the prejudice of the prisoner, 
rather than a direct statement of an erroneous proposi- 
tion, we are of opinion that the error was cured by 
the subsequent explanation.” This is hard logic! 
True, the judge plainly violated the law; but as 
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that violation only had a tendency to prejudice the 
prisoner, and did not enunciate any bad law, it was 
cured by his subsequent instruction that the jury 
were not to be influenced by the fact alluded to as 
prejudicial ! We much prefer the doctrine of the 
Long case. 

In Duttenhofer v. State, 34 Ohio St. 91, it is held 
that, where the accused in a criminal trial becomes a 
witness on his own behalf, he cannot be compelled, 
on cross-examination, to disclose the confidential 
communications between himself and his attorney, 
nor can such disclosures be required of the attorney 
without the consent of the accused. The well- 
known general rule of jurisprudence is that, when an 
attorney is employed by a client professionally, all 
the communications that pass between the client 
and the attorney, in the course and for the purpose 
of the professional business, are privileged, and the 
privilege is the privilege of the client, and not of 
the attorney. Herring v. Cloberry, 1 Phill. 91; Pearse 
v. Pearse, 1 DeG. & Sm. 25. The privilege applies 
to the communication, and it is immaterial whether 
the client is or is not a party to the action in which 
the question arises, or whether the disclosure is 
sought from the client or from his legal adviser. 
And it is held that the privilege is not in any way 
affected by the statutes making parties witnesses. 
Montgomery v. Pickering, 116 Mass. 227; Brand v. 
Brand, 39 How. Pr. 193; Barker v. Kuhn, 38 Towa, 
395. In Bigler v. Reyker, 43 Ind. 112, it was held 
that a party having given evidence in chief in his 
own behalf, cannot, on cross-examination, be com- 
pelled to divulge statements made by him when con- 
sulting as a client an attorney at law, and that such 
communications are privileged and protected from 
inquiry when the client is a witness, as well as when 
the attorney is a witness. See, also, to the same 
effect, Hemenway v. Smith, 28 Vt. 701; Bobo v. Bry- 
son, 21 Ark. 387; State v. White, 19 Kans. 445. But 
in Inhabitants of Woburn v. Henshaw, 101 Mass. 200, 
the contrary was held, the court saying: ‘‘ The ob- 
jection that the defendant was wrongfully compelled 
to undergo a cross-examination, as to what. he said 
to his counsel, cannot be sustained. The policy of 
the law will not allow the counsel himself to make 
disclosures of confidential communications from his 
client, but if the client sees fit to be a witness, he 
makes himself liable to full cross-examination, like 
any other witness.” See, also, upon the general sub- 
ject, Maas v. Block, '7 Md. 202; Jenkinson v. State, 5 
Blackf. 465. 

In Stover v. People, 56 N. Y. 315, it was held that 
where a prisoner elects to become a witness, and 
fails to explain or rebut a fact tending to show his 
guilt, the same presumption arises from his failure 
that would arise in the like case of any other wit- 
ness, if it was in his power to give such explana- 
tion. It is here said: ‘‘The general rule is, that 
when it appears that a party charged with crime has 
the power, if innocent, to explain a fact or circum- 
stance tending to show his guilt, and fails to give 
such explanation, such failure may be considered as 
a circumstance against him. In the present case, 
the question is whether his failure to give any ex- 








planation of such a fact or circumstance, which he 
could do if innocent, when testifying in his own 
favor, he having requested to become a witness, 
comes within this general rule. The argument in 
behalf of the accused is, that he cannot be made a 
witness at all except by his own request, and that 
his failure to be a witness shall not create any pre- 
sumption against him, and that if he requests to be 
a witness and becomes such, he need give testimony 
only to such parts of his case as he may choose; and 
as to other parts, as to which he does not request or 
desire to give testimony, no presumption can be cre- 
ated against him for his failure to testify. In this 
construction I cannot concur. True, it is at the op- 
tion of the accused whether or not to become a wit- 
ness. When he has exercised this and become a 
witness he is made competent for all purposes in the 
case,” etc., concluding as first above indicated. 
Three judges concurred, and one concurred in the 
result, but the chief judge and another dissented. 

It has been held error, where the prisoner had tes- 
tified, for the judge to instruct the jury that ‘‘ one 
interested will not usually be as honest and candid 
as one not so.” Veatch v. State, 56 Ind. 584; 26 
Am. Rep. 44. The court quote from a former de- 
cision on the same point: 


‘‘We think the court erred in giving the latter 
part of the charge. The idea is conveyed by the 
charge, that, in a majority of instances, or as a 
usual rule, subject of course to exceptions, persons 
interested will not be as honest and candid as those 
who are not interested. This may be true, in point 
of fact, and if so, it is a sad commentary upon the 
honesty and candor of a majority of mankind. But, 
if the proposition be true, it is not a legal presump- 
tion, but matter of fact, of which the jury were the 
exclusive judges, and concerning which the court 
could not, without going out of its province, under- 
take to instruct them. It was the exclusive province 
of the jury to determine, from their knowledge of 
mankind, from the evidence in the cause, and from 
the appearance and manner of the witness, what 
credit was due to his evidence, and whether any, 
and if so, how much, credence should be withheld 
in consequence of his interest in the cause. It was, 
in short, the exclusive province of the jury to de- 
termine whether one interested would or would not 
usually be as honest and candid as one not inter- 
ested.” 


The prohibition of comment has been held not to 
extend to remarks upon the prisoner’s appearance 
while testifying. Thus, in Huber v. State, 57 Ind. 
341; 26 Am. Rep. 57, the prosecuting attorney had 
said: ‘* The evidences of guilt are stamped upon the 
countenance of the defendant.’’ This was objected 
to, and the court, in the hearing of the jury, said, 
‘‘take your objection.” On review the court said: 


“The prosecutor had the right to refer to the 
countenance of the defendant while testifying as a 
witness, as one of the tests of his credibility. Con- 
sidered as an abstract proposition, aside from the 
defendant’s appearance as a witness, these remarks 
would seem to transcend the limit of legitimate argu- 
ment on the trial of a criminal cause; but the ob- 
jection of the appellant to their utterance, so far as 
we.are enabled to judge of what occurred on the 
occasion, was sustained by the court, and their im- 
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propriety thus brought to the attention of the jury. 
As the proceeding comes to us from the record, we 
cannot hold that it constituted such an error of law 
on the trial as amounted to a sufficient cause for a 
new trial.” 


In Indiana it has been held that where the accused 
has testified, the prosecution may show that his rep- 
utation for truth and veracity is bad, but cannot im- 
peach his general moral character, although the 
Civil Code provides that ‘‘in all questions affecting 
the credibility of a witness, his general moral char- 
acter may be given in evidence.” This is based on 
the common-law doctrine that the inquiry into the 
character of a witness is limited to truth. The 
court say, ‘‘the statute is an innovation upon the 
common law, and should be strictly construed.” 
Fletcher v. State, 49 Ind. 124; 19 Am. Rep. 673. 

But in Massachusetts it is held that the prisoner, 
having testified, may be impeached like an ordinary 
witness. Commonwealth v. Bonner, 97 Mass, 587. 

eetinnillpemnnstens 


ORGANIZATION OF THE SUPREME COURT 
OF JUDICATURE OF THE PROVINCE 
OF NEW YORK. 


BY ROB’T LUDLOW FOWLER. 


XI. 


OVERNOR COSBY did not long survive the trial 
of Zenger; a turbulent and oppressive adminis- 
tration caused him to be detested throughout the 
Province. At no other time in the history of New 
York was popular attention so riveted upon the Su- 
preme Court as during Cosby’s government. Its juris- 
diction was a matter of common discussion, and party 
lines turned upon the controversy. The popular party, 
as we have already seen, maintained that the King had 
no authority to establish courts of justice without the 
consent of the Assembly, while the Governor's 
adherents upheld a contrary doctrine. Shortly be- 
fore Cosby’s death in 1736, Mr. Morris was instru- 
mental in preferring a complaint against him to the 
Board of Trade and Plantations. Lord Mansfield, 
then Mr. Murray, had appeared in support of the com- 
plaint, but the Board decided that the charges did not 
authorize Colonel Cosby’s removal. Perhaps, no great 
English lawyer of his day was so familiar with the law 
of New York as Lord Mansfield, and his opinions con- 
cerning American affairs carried great weight. 
Governor Cosby was succeeded by Mr. Clarke, the 
President of the Council, and a skillful politician. 
During this administration and in the year 1741 many 
persons were tried and executed for complicity in the 
negro plot to burn the city of New York. Among 
those who suffered the death penalty was John Ury,a 
reputed priest of the Romish faith. It is almost a 
certainty that the so-called “‘ plot ’’ existed only in the 
disordered minds of the inhabitants, terrified by ex- 
aggerated rumor. Their blind credulity lent a will- 
ing ear to the extorted confessions of terrified ne- 
groes; and as the accused were without counsel, con- 
fessions were frequently extorted by duress. Itis gen- 
erally a matter of unfavorable comment that no coun- 
sel were allowed to the accused. But in trials for felo- 
nies the prisoners, by the common law, were not per- 
mitted counsel, until the statute 6 and 7 William IV, 
chapter 114, section 1, reversed the law in that respect. 
‘Before the passage of the latter act, when difficult 
matters of law were involved in criminal trials, coun- 
sel were assigned to argue them in behalf of the ac- 
cused. From this practice arose, as a safeguard to the 








defendants, the excessive niceties of criminal pleading. 

A little delay necessary to the orderly administration 
of justice would have calmed the panic-stricken pub- 
lic mind and have prevented the wholesale executions 
by burning and hanging which followed the trials 
of the alleged participants in the so-called “ plot.” 
The justices of the Supreme Court, Messrs. Delancey, 
Philipse and Horsmanden, appear to have been borne 
along by the popular current, for during the course of 
the prosecution, they evinced no superiority to the 
credulous masses, who beset the court. Speedy justice 
was speedy injustice, and the public prosecutors, who 
lent themselves to the will of the clamorous and ter- 
rified populace, were sad commentaries on the dignity 
and generosity of mankind under certain conditions. 
No incident in our own colonial history affords better 
evidence than these prosecutions of the necessity of 
guarding the seats of power over personal rights and 
liberty by an accurate and dispassionate procedure, 
which, as much as the law itself, is an integral part of 
our jurisprudence. 

The greatest mockery of civilization is injustice per- 
petrated under the forms and color of law. If the 
Supreme Court and the bar of the Province had fol- 
lowed, in the prosecutions of Ury and the other puta- 
tive conspirators, the usual sedate course of the com- 
mon law, the chroniclers would not have been under the 
necessity of narrating this dark page in New York his- 
tory. When the public had become calm it was ascer- 
tained that one hundred and seven persons had suf- 
fered banishment or death for their alleged complicity 
in the plot. The evidence against them was of the 
most feeble character, being extorted by threats of 
hanging from terrified women. One witness confessed 
and recanted for six weeks, until ‘* the judges thought 
“themselves under the necessity of ordering her ex- 
“ecution as a last experiment to bring her to a dispo- 
‘sition to unfold this infernal secret.”” Judge Hors- 
manden’s Journal of the Negro Plot, p. 58. 

John Ury, who had a Latin school in New York, was 
convicted of being not only a conspirator, “‘ but for 
officiating as a Popish priest,’”’ under an old law of New 
York, intended to expel the French missionaries from 
the Indian lands in the Province and its dependen- 
cies. On the 29th of July Ury was brought to trial 
before Chief Justice Delancey and puisne Justices 
Philipse and Horsmanden. The Attorney-General 
was assisted by the principal lawyers of New York, 
four in number, but the accused, according to the 
custom of England in trials for felonies, had no coun- 
sel; it was hardly necessary to have preserved the 
semblance of a judicial proceeding; it proved more an* 
inquisition than a trial, and the sequel was a murder 
rather than an execution. The accounts of the trials 
of the plotters fill so many pages of New York His- 
tory (e. g., 1 Dunlap, 327-351) that I am constrained 
to mention them, for most, if not all, of the sen- 
tences were passed by the Justices of the Supreme 
Court, and, therefore, concern an account of it. While 
the incident just narrated does not furnish a flatter- 
ing spectacle in the history of the Supreme Court of 
New York, it has its parallels in England and in the 
other American plantations. The misery and de- 
pravity which attended the prosecutions were, in a 
great degree, attributable to the bane of slavery and 
to the latent fear of the possible desperation of their 
slaves, felt by the master-class. In 1743 Admiral Clin- 
ton, son of the Earl of Lincoln, arrived in New York, 
appointed to the station of Governor. The contest 
between the home government and the Colonies had 
already begun to have an ominous appearance.* The 
dispute between the Crown and the British Parliament, 

* Thomas Jones, a Justice of the Supreme Court in 1773, 


some years later, of the year 1769 (2 Jones’ N. Y. in 
the Revolution, p. 317), says: ‘‘ Everybody could see that a 





quarrel between Great Britain and America was in embryo.” 
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relating to the right to govern the plantations, had 
been solved by a compromise by which, in some re- 
spects, the prerogative was lessened. Lord Mansfield, 
in 1744, declared that an act of Parliament could pre- 
scribe rules of conduct for the plantations, and hence- 
forth this was to be the key note of British action in 
America. Chalmer’s Int., MS., II, 86. The differences 
in England being thus accommodated, New York was 
now chosen as the seat of an experiment, the attempt 
to subvert the Assemblies by bringing about a crisis 
between the Governor and the Legislature. 

Governor Clinton, with the purpose of carrying out 
the British scheme, demanded that the New York 
Assembly should grant a revenue to the King for at 
least five years. But the Assembly resisted the at- 
tempt to subvert what they considered their privileges 
(N. Y. Assembly Journ. ii, 267, 269), and insisted upon 
their right to limit the support to an annual appropria- 
tion. The sequel of the contest we all know. 

About this time (A. D. 1750), Mr. Tappen, a member 
of the Assembly for Duchess county, maintained by a 
writ of habeas corpus issued out of the Supreme 
Court, his immunity from arrest during the session of 
the Legislature. 

In the year 1754, Albany, the pivotal point of the 
thirteen original colonies, was the scene of a congress 
of the commissioners from those of the plantations 
situated north of the Potomac. It was assembled for 
the purpose of framing some plan of united action aud 
defense against the growing power of the French. Then 
it was Benjamin Franklin for the first time foreshad- 
owed the American confederation, but he was not alone; 
Thomas Pownall, an agent of the British sovereign, 
highly connected and gifted beyond his compeers, 
strenuously urged the establishment of some general 
government for the Colonies. The Federal Constitu- 
tion of the American States was no inspiration, it had 
been thought out years before its adoption, and was as 
much the product of the higher common law as was 
Magna Charta or the Bill of Rights. One of the most 
prophetic and interesting of books,of adateearlierthan 
the American Revolution, was Mr. Pownall’s work on 
the Colonies (London ed., A. D. 1768). Its accomplished 
author had occupied various stations of trust under 
the crown in New York, New Jersey, and elsewhere 
in America, and was imbued with the sentiments en- 
tertained by the most exalted Colonists. In England 
it was urged against his proposed form of government 
for America, that it might be instrumental in remov- 
ing the seat of government from England to the new 
world, and his reply was, in substance, that if the 
Americans became more powerful that such would be 
the natural consequence of empire. My object in 
relating the latter incident will be manifest when I 
venture to speak of the jurisprudence of New York in 
connection with the subject of this treatise, for as the 
courts at Westminster Hall were the prototypes of 
those in New York, so the system of law adminis- 
tered in the latter was that English common law, 
which must always be the basis of the jurisprudence 
of English-speaking peoples. 

Before referring to the last legal controversy of 
note in the provincial era, in order to delineate more 
clearly the condition of the Supreme Court of the 
Province, it is necessary to recall some leading facts, 
which took place in the final twenty years of English 
rule in New York. In these last two decades, the 
Stamp Act, the restrictions imposed by Great Britain 
on American commerce, the many designs of subvert- 
ing the Colonial establishments — all — prepared the 
way for the revolution which ensued. 

From 1755-6 until the year 1763, took place the 
struggle between France and England for the mastery 
in America; this, Governor Seymour says in his late his- 
torical paper entitled ‘Influence of NewYork on Amer- 


ican Jurisprudence” (Magazine of American History, 





April, 1879), “concerned the greatest of all questions 
which have been settled on this continent, namely, 
Should its civilization, customs and laws be those of 
France or England?” If France had been the victor, 
the seabord English colonies would have been inclosed 
by the great French power which played so important 
apart in the jurisprudence of the lower Mississippi 
countries. The victory attained by England at a cost 
of men and money greater than that of the Revolu- 
tion (Gov. Seymour, id.), led ultimately to a very 
different result from that increase of territory an- 
ticipated by the English statesmen. The Colonies, 
triumphant over their strongest alien enemy, 
learned their inherent strength, and were thus organ- 
ized for the war of the Revolution. 

Having now briefly outlined the political and inter- 
nal situation for the twenty years preceding the War 
of Independence, we may return to the more legiti- 
mate matters of this treatise. 

Bancroft, alluding to New York in 1754 (IV, p. 145), 
states, ‘‘ England never possessed the affection of the 
country which it had acquired by conquest.’’ This 
statement of the eminent historian is in no manner 
better verified than hy the controversies which took 
place in the Supreme Court of New York. The people 
of this country owe a debt of gratitude to the firm re- 
sistance against tyranny persisted in by New York 
juries, an institution it is now the vulgar and thought- 
less fashion to deride. One of the distinctive features 
of the jurisprudence of the common law is 
its method of determining the fact. The safety 
of the system was in no country better ex- 
emplified than in New York, where through the 
Colonial period it kept in check the attempt by the 
State to subvert the liberties of the people. It isa 
matter of small moment, when compared with the 
inestimable civil safeguards it confers, that this sys- 
tem sometimes, nay often, miscarries in complicated 
civil and commercial cases. 

The aggressive Colonial policy of Great Britain 
was not at once met by overt acts of resistance 
in New York and elsewhere in America, but the 
public was gradually educated to a more perfect 
comprehension of their rights, by means of the legal 
debates in the courts. In this preparation New 
York was far in advance of her sister colonies, a 
fact due, in part, to the bar of the Province, who acted 
as mentors to the people at large. Edmund Burke, in 
his famous speech on ‘* Taxation in America,” deliv- 
ered in 1774, says, ‘‘that in no country in the world 
was the law so general a study as in the Colonies.” 
This is remarkably verified by the interest the people 
of New York took in purely legal questions, seeming, 
as if by instinct, to readily perceive the consequences 
of violations of law, or as Burke strongly expressed it, 
“They augur misgovernment at a distance; and snuff 
the approach of tyranny in every tainted breeze.” 

On the death of Lieut.-Governor Delancey in July, 
1760, Dr. Colden succeeded to the administration in 
the absence of Sir Charles Hardy. King George 
the Second died on the 30th of October, 1760; 
upon the death of the king the commissions of 
the justices of the Supreme and other courts 
were thought to have expired, and they held 
over under an act of Parliament and the new King’s 
proclamation authorizing them to proceed in the ex- 
ecution of their offices for six months after the demise 
of the crown or until newly commissioned or dis- 
placed. 

Atthe time of the death of King George the Sec- 
ond, the junior judges, Messrs. Chambers, Horsman- 
den and David Jones, held their commissions dur- 
ing good behavior (Thomas Jones’ History of N.Y. 
in the Revolution, i, p. 227). The chief justiceship of 
the Supreme Court was vacant upon the death of Chief 
Justice Delancey, who had held the office for twenty 
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years. The chief justiceship of the Province was ‘‘a 

high and honorable station; ‘the salary was large and 

the perquisites great.’”” 1 Jones’ N. Y. in the Rev., 
. 222. 


P 

Dr. Colden offered to renew the commissions of the 
junior judges on the same terms as before, or during 
the King’s pleasure, a tenure most obnoxious to the 
Province, as it was thought to render the judges too 
pliant and subservient to the King. There was much 
excuse for this opinion, more especially as in Engiand, 
since the “Happy Revolution,’’ the judges had held 
their commissions during good behavior. The judges 
in New York declined Lieut.-Governor Colden’s offer, 
and Thomas Jones, referring to this date, says 
(1 Jones’ N.Y. Rev., p. 227), ‘‘Matters were now in 
an odd situation. There were, in short, courts and yet 
no courts, judges and asit were no judges. The courts 
were kept open, common rules were entered. Some 
trifling cases were tried, but as to the trials of crim- 
inals or civil causes of any consequence ” the judges 
refused to take cognizance of them. 

Benjamin Pratt, of Boston, was designated by the 
crown to succeed Delancey as Chief Justice (Colden’s 
Papers, N. Y. Hist. Soc. Pub., 1876); he repaired to 
New York, where he was commissioned by Colden to 
hold office during the King’s pleasure. His associates 
refused to sit with him, and as he was a stranger to the 
practice, his new dignity was not enhanced by the re- 
fusal of the Assembly to grant him a salary. Colden 
Papers, id. 148. Finally Mr. Pratt, who was a man 
of slender means, was obliged to return to Boston. 
2 Smith’s N. Y. 307. Justice Horsmanden seems 
finally to have accepted a new commission ‘‘during the 
King’s pleasure,’’ on condition that no services were re- 
quired of him on the annual river circuit. His 
associates soon after followed his example. Thus 
the crown, through the efforts of Lieut.-Gov- 
ernor Colden, carried its point. The tenure of 
the justices of the Supreme Court remained at the 
King’s pleasure until the establishment of the State 
government. Prior to Delancey’s time the justices of 
the Supreme Court appear generally to have held their 
commissions during ‘‘the King’s pleasure;’’ the first 
departure from this practice was in the case of Delan- 
cey (6 Col. Doc., p. 792), but it does not appear to have 
been questioned until Lieut.-Governor Colden’s at- 
tempt to thwart the wishes of the judges who desired 
to be independent of the crown. 

In the year 1764 the Province was again disturbed by 
legal proceedings of importance, in an action entitled 
Forsey v. Cunningham, the last of the series of cases at- 
tracting general attention by reason of its political sig- 
nificance. On the 26th day of October, 1764, a verdict 
was rendered against the defendant Cunningham for 
£1,500. And costs, for an assault and battery in stab- 
bing and pursuing the plaintiff. Only £500 actual dam- 
age was proven, the balance being “smart money” or 
exemplary damage. A motion was made to set aside 
the verdict as excessive, but it was denied. (See petition 
of defendants’ atty., N. Y. Hist. So. Col., 1876, p. 417.) 
Under the prevailing practice the defendant’s remedy 
by appeal appears to have been by writ of error, to re- 
turn the bill of exceptions into the Court of Appeals, 
composed of the Governor and Council, who could re- 
view the errors of law, but not inquire into the correct- 
ness of the verdict. The defendant’s agent, conceiving 
that the 82d instruction to General Monckton, then the 
Governor of the Province, had changed the practice 
by permitting an appeal from the verdict and judg- 
ment, by which the facts could be inquired into, ten- 
dered a petition for an appeal, together with a bond 
for double the amount of the verdict and the costs if 
finally affirmed. This the judges of the Supreme 
Court refused as impertinent and unprecedented. 
Vol. X Aspinwall’s Papers Mass. Hist. So. Pub., p. 
540. A writ of inhibition, directed to the Supreme 





Court, appears to have been next granted by the 
Lieutenant-Governor (N. Y. Hist. Soc. Pub. 1876, p. 
395), staying all proceedings on the verdict, and subse- 
quently by mandamus and certiorari, the Supreme 
Court were directed to send up all the proceedings in 
the case. No lawyer of note could be found to advise 
or assist the appeal. The instructions to Sir Danvers 
Osborn, the predecessor of Delancey, first directed 
the Governor of New York to permit appeals from 
the common law courts. It is now difficult to com- 
prehend the degree of security afforded to the col- 
onists, against arbitrary prosecutions by the crown, 
in preserving intact the verdicts of juries in common 
law cases. Allthe popular influence was directed 
toward the defeat of the appeal, for if it were allowed, 
the Governor and council might absolutely reverse the 
verdict on its merits, or else it might be reversed by 
the King in council, the court of last resort. This 
would have been a most dangerous and pernicious 
precedent. To yet further illustrate th importance 
of Forsey v. Cunningham, we may a.lude to the 
distinction between an appeal and a review by the 
ancient writ of error, the latter still preserved in the 
most important branch of the practice of this State. 
The proceedings on appeal were borrowed from the 
civilians, with the object of narrowing the powers of 
juries, and for the purpose of rendering the adminis- 
tration of justice controllable by the King. When 
the review was by writ of error, the facts found by 
the jury could not be disturbed, except'by proceedings 
which grew out of the obsolete writ of attaint, the 
progenitor of the motion to set aside the verdict as 
against evidence. To review a verdict by an appeal 
was something new and strange. This innovation fell 
in with the ministerial principle that the King’s will 
was absolute law in the Province. New England sub- 
mitted to it, but New York never could be induced 
to sanction any violation of the principles of the 
common law. The people realized that the pro- 
posed appeal would ultimately prove subversive of 
their liberties, and they were highly incensed at it. 
Lieut.-Governor Colden, a great advocate for the pre- 
rogative, bent all his energies to further and perfect 
the appeal. When the case came on tw be heard be- 
fore the Governor and Council, Chief Justice Hors- 
manden delivered an able argument against the ap- 
peal and the prohibition. Its text may be found in 
the Publication of the New York Historical Society 
for 1876 (Colden Papers). Justice Story, in a note fo 
his work on the Constitution, briefly alludes to this 
case (1 Story’s Const., p. 123). He states that it was 
decided by the justices of the Supreme Court and the 
Council, the Lieutenant-Governor dissenting. The 
great jurist seems to have forgotten the fact that those 
of the Supreme Court justices, who delivered argu- 
ments, were the justices appealed from, and therefore 
had no vote in the Colonial Court of Appeals, a custom 
afterward perpetuated in the Court of Errors of the 
State of New York. The justices of the Supreme 
Court were generally. but not necessarily, members of 
the council. 

The case of Forsey v. Cunningham was concluded 
on the llth day of January, 1765, when the Council 
rendered judgment that no other appeal than by a 
writ of error could be taken from a common law 
court. Colden dissented, stating that he would ex- 
press his reasons to his Majesty’s ministers. These 
may be found at length in the Publications of the New 
York Historical Society for 1876. A printed report of 
the case is in the library of the same society. The 
arguments and opinions reflect much light on the law 
of New York anterior to the Revolution. Judge 
Horsmanden states “that the Supreme Court here 
* proceeds in the mainjaccording to the practice of the 
“courts at Westminster; and the common law of 
“England with the statutes affirming, or altering it,’ 
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“before a Legislature was established here, and those 
“ passed since such establishment expressly extended 
“to us, with our legislative Acts (which are not to be 
“repugnant to the laws of England) constitute the 
“laws of this Colony.’’ Judge Horsmanden’s is the 
most complete authoritative statement of the funda- 
mental law of the Province that has come down from 
the Colonnial period. The Lieutenant-Governor cited 
the practice in Connecticut as a precedent for the ap- 
peal, and the argument of Judge Smith in reply was, 
“that the law of the land and not the practice in the 
other colonies was to be their guide.’”’ This answer 
was an indication of the doctrine of inter-State sover- 
eignty which came in vogue immediately after the 
independence of the Colonies. The case of Forsey v. 
Cunningham is cited by Judge Hoffman in jhis Chan- 
cery Practice (I Vol., p. 13, n. 1). 

In the minutes of the Supreme Court for October 

27, 1765 (County Clerk’s Office, N. Y.), appears the pe- 
tition of Robert Ross Waddel, attorney in fact for 
the defendant Cunningham. From this it appears the 
defendant had petitioned the King to review the pro- 
ceedings in New York. The King, by an order in 
Council, dated the 10th of July, 1765, referred it to the 
Right Honorable the Lords of the Committee of the 
Council for hearing appeals from the plantations, who 
unanimously reported that such appeal ought to be al- 
lowed, and the Governor or Commander-in-Chief in 
New York ordered to remit the record of the case of 
Forsey v. Cunningham to England. This report His 
Majesty, with the advice of the Privy Council, was 
pleased to confirm by order dated the 26th day of July, 
1765. Upon these facts, the defendant’s attorney, 
Mr. Waddel, prayed the Supreme Court to admit 
an appeal to the King in Council. The court directed 
Mr. Waddel to exhibit his authority for making such 
a petition in behalf of Mr. Cunningham, then absent. 
The letter of attorney being exhibited, the court 
unanimously declared it insufficient to support the 
petition, thus defeating Mr. Cunningham’s efforts in 
England. They further declared if it had been suffi- 
cient in form to empower the petition the Supreme 
Court had no authority to send up the record from 
the Court of Appeals, over which they had no juris- 
diction. 
- The decision of the Governor and Council, in this 
important case, fell on most grateful ears throughout 
the Province. In those troublesome times personal 
liberty and security turned on the verdicts of ju- 
ries which never failed to withstand the menaces or 
the beguilements of the Crown agents. The integrity 
of the common law with its appurtenances, the jury 
system and the like, afforded an invincible barrier to 
the progress of monarchical supremacy in New York, 
and as it proved then so it will prove in the future, if 
preserved in its purity, unaffected by the suggestions of 
the doctrinaires, a complete interposition to any at- 
tempt to overthrow free institutions. Three Consti- 
tutions of this State have solemnly declared the com- 
mon law to be the law of New York. Itis probable 
that the jurisdiction of the Supreme Court, as it is 
now fixed by constitutional limitation, cannot soon be 
changed. The component parts of its jurisdiction 
are the product of nearly two centuries of normal 
growth in America, based on all that preceded in Eng- 
land. It would be a miracle if the stroke of a legisla- 
tive pen could define it in the section of a statute. It 
would be supercilious folly to attempt it. 


—_——_>_—__—_. 
The Hon. Charles A. Mason, of Utica, formerly a 


judge of the Court of Appeals, is dangerously ill, and 
there is little hope of his recovery. 


Judge Dillon is to accept a professorship in Colum- 
bia Law School. 





EMINENT DOMAIN—ENTRY BY RAILROAD 
COMPANY WITHOUT AUTHORITY OF 
LAW—DEDICATION OF ERECTION. 
SUPREME COURT OF PENNSYLVANIA, MAY, 1878. 
JUSTICE v. THE NESQUEHONING VALLEY RAILROAD 
CoMPANY. 

A railroad company entered upon land without authority of 

law and constructed its road and placed property thereon. 
In proceedings afterward to acquire titla by eminent do- 
main, held, that although the company entered upon the 
land as a trespasser, it did not thereby dedicate the 
property placed upon the land to the land-owner, and 
that such property could not be included in estimating 
the damage. 
HIS was a proceeding under the petition of the 
Nesquehoning Railroad Company for the assess- 
ment of damages for injury done Justice and others 
in the construction of a railroad over their land. The 
opinion states the case. 


S. Dickson, E. G. Platt, and J. D. Bertolette, for 
plaintiffs in error. The company being a trespasser, 
all structures placed upon the land became part of the 
realty. Minshall v. Lloyd, 2 Mees. & Wels. 459; Davis 
v. Moss, 2 Wr. 346; King v. Johnson, 7 Gray, 239; 
Voorhis v. Freeman, 2 W. & S. 116; Harlan v. Harlan, 
3 H. 507: Heise v. The R. R., 12 Sm. 68. The intention 
was immaterial. Lee v. Risdon, 7 Taunt. 188; Overton 
v. Williston 7 Casey, 155. The measure of damages 
was the value of the land at the time of its lawful occu- 
pation. Graham v. Connersville, etc., R. R. Co., 36 
Ind. 468; S. C.,10 Am. Rep. 56; United States v. Land, 
47 Cal. 515. 

UC. Albright and H. Green, contra. A land-owner’s 
measure of damages in such cases is the difference be- 
tween the value of his property before, and its value 
after the construction of the railroad. Schuylkill Nav. 
Co. v. Farr, 4W. & S. 362; Harvey v. The R.R., 11 
Wr. 428; Hornstein v. The R. R., 18m. 90; P. & N.Y. 
R. R. Co. v. Bunnell, 31 id. 425. The title of the 
company relates back to the commencement of the 
proceedings. Lawrence’s Appeal, 28 Sm. 365. In the 
Pennsylvania cases in which the entry was, as here, 
unauthorized, no such measure of damages as the 
plaintiffs in error contend for was suggested. Harris- 
burg v.Crangle, 3 W. & S. 460; McClinton v. The R. R., 
16 Sm. 409. The Indiana and California cases are 
governed by peculiar State laws. A railroad’s interest 
in a case like this is a mere easement in the land; as 
such it is not the subject of alien, or a sale under ex- 
ecution. And annexation to the easement is impossi- 
ble. Western Pa. R. R. v. Johnston, 9 Sm. 290. 


Aanew, C.J. This was a proceeding to view and 
value land taken by the Neshquehoning Valley Rail- 
road Co. for its railroad, and to assess damages there- 
for. It came into the court below by appeal from the 
finding of viewers, and was tried before a jury. 

As stated in the argument of the plaintiff in error, 
there is a single question raised by all the assignments 
of error, to wit: whether the plaintiffs were the own- 
ers of the ties, rails, and other structures placed on 
the land by the railroad company before the 5th of 
April, 1874, the date of the verdict in ejectment. The 
facts are few and fairly raise the question. The plain- 
tiffs were the owners of a large tract of land lying at the 
entrance or “key” to the valley, and divided by the 
Nesquehoning creek, leaving fifty acres to the south of 
the stream, consisting of valley and timbered hillside. 

The railroad nearly bisects these fifty acres. In 
1869 the railroad company endeavored to purchase the 
whole of this part, but owing to the large number of 
owners failed to do so. The company entered and 
built its road without objection, except it was notified 
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to repair injuries to tenants. A bond was offered to 
the husband of one of the owners, who said he did not 
want it. The facts exhibit no outrage in the taking of 
the property, but the entry was clearly a trespass. 

No bond having been filed and approved according 
to law, the entry was irregular and subjected the com- 
pany to an action of ejectment, in which judgment 
was confessed April 3, 1874, and execution stayed until 
the proceedings to assess the damages should be com- 
pleted. 

The company being a trespasser, and the entry not 
in conformity to law, the question is, whether the ir- 
regular proceedings operated as a dedication in law of 
the ties and rails to the owners of the land so as to 
entitle them to include these things in the assessment of 
the damages under the railroad law, and recover their 
values as au accession to the value of the land taken by 
the company. A careful consideration and analysis of 
the case before us will show that it differs in essential 
respects from that of a mere tort-feasor whose struct- 
ures upon the land of another inure to the benefit of 
the owner of the land. 

The common-law rule is undoubted, that a trespasser 
who builds on another’s land dedicates his structures 
to the owner. 

The reason is obvious, for like him who sows where 
he cannot reap, he can obtain no advantage by his 
wrong, and having affixed his chattels to the realty, 
they become a part of it, and he cannot add further 
injury by tearing them down. Even a tenant is to a 
modified extent affected by the samerule. If he im- 
proves under a covenant, the covenant governs his 
right of removal. 

So if in favor of trade he erects structures for his 
business, doing no unnecessary or irreparable injury 
to the land, yet having done this without consent, he 
must remove his erections before the expiration of his 
term. Otherwise he will be presumed to dedicate them 
to his lessor. There is also to be noticed a clear dis- 
tinction between putting down a railroad track under 
a lease, and an act of appropriation of the land under a 
charter. This is clearly pointed out in Heise v. Penna. 
R. R. Co., 12 P. F. Smith, 67. The very intent of an 
appropriation of land, is to place upon it, and own and 
use the structures necessary to carry out the charter 
purpose. Hence no dedication of the material can be 
inferred in such a case. In this we perceive how differ- 
ently the common law itself must view the application 
of its own rules. The great merit of common law, so 
often commended by jurists, is its plasticity as a sys- 
tem of principles (and not merely of rigid rules) which 
can be adapted to new conditions in the affairs of 
men. 

Modern inventions and discoveries have so far 
transcended the condition of former times, that to 
apply the rule as to a mere trespasser, whose entry is a 
tort pure and simple, to the case of one authorized to 
enter for a great public purpose merely because of an 
irregularity in the manner of proceeding, would be as 
vain as an attempt to dress a full-grown man in the 
garb of his childhood. 

This is not the case of a mere trespass by one having 
no authority to enter, but of one representing the 
State herself, clothed with the power of eminent do- 
main, having a right to enter and to place these materi- 
als on the land taken for a public use, materials essen- 
tial to the very purpose which the State has declared 
in the grant of the charter. It is true the entry wasa 
trespass, by reason of the omission to do an act re- 
quired for the security of the citizen, to wit: to 
make compensation or give security for it. 

For this injury the citizen is entitled to redress. 
But his redress cannot extend beyond his injury. It 
cannot extend to taking the personal chattels of the 
railroad company. They are not his and cannot in- 
crease hisremedy. The injury was to what the land- 





holder had himself, not to what he had not. Then 
why should the materials laid down for the benefit of 
the public be treated as dedicated to him? In 
the case of a common trespasser, the owner of the 
land may take and keep his structures nolens volens ; 
but not so in this case, for though the original 
entry was a trespass, it is well settled, that the com- 
pany can proceed in due course of law to appropriate 
the land, and consequently to reclaim and avail itself 
of the structures laid thereon. Harrisburg v. Crangle, 
3 W. & 8. 464; McClinton v. R. R. Co., 16 P. F. Smith, 
409; Del. R. R. Co. v. Burson, 11 P. F. Smith, 379. 
And in Harvey v. Thomas, 10 Watts, 6%, it was held 
that the subsequent proceeding to assess compensation 
was a protection against a recovery of vindictive dam- 
ages. 

Another evident difference between a mere tort- 
feasor and a railroad company is this: the former nec- 
essarily attaches his structures to the freehold, for he 
has no less estate in himself; but the latter can take 
an easement only, and the structures attached are 
subservient to the purpose of the easement—a railroad 
company can take no freehold title, and when its 
proper use of the easement ceases the franchise is at 
an end. 

There is nointention in fact to attach the structure 
to the freehold. We have, therefore, these salient 
features to characterize the case before us, to wit: 
The right to enter on the land under authority of law, 
to build a railroad for public use, the acquisition 
thereby of a mere easement in the land, the entire ab- 
sence of an intention to dedicate the chattels entering 
into its construction to the use of the land. The ne- 
cessity for their use in the execution of the public 
purpose — and, lastly, the power to retain and possess 
these chattels and the structures they compose, by a 
valid proceeding at law, notwithstanding the original 
illegality of the entry. For the latter the owner has 
his appropriate remedies — his action of ejectment to 
recover and retain his land and its use, until the com- 
pany shall proceed according to law, and his action of 
trespass to recover damages for the injury sustained by 
the unlawful entry, and holding possession, and what- 
ever loss has been caused by these illegal acts. 

There are some analogies bearing remotely on the 
question before us, showing that property is not gained 
by the owner of land because found upon it. Thus 
in the case of property carried off by a flood and 
stranded on the premises of another, the owner may 
follow it, enter, and take it; or, if the owner of the 
land convert it, may recover its value. JForster v. 
Bridge Co., 4 Harris, 395; Etter v. Edwards, 4 Watts, 
63. And even a sale will not carry unknown secreted 
valuables. Huthmacker v. Harris’ Adr., 2 Wright, 
491. 

But a case bearing a close analogy, indeed deciding 
the principle on which this case rests, is Meig’s Ap- 
peal, 12Sm. 28. In the year 1862 the United States, in 
the prosecution of war, erected buildings on the public 
common of York, for military barracks and hospitals. 
After the close of the war the Government was about 
removing the materials, when the borough authorities 
proceeded to enjoin the removal, on the ground that 
the buildings had been affixed to the realty. In that 
case we said, referring to Hill v. Sewald, 3 P. F. Smith, 
271, that the old notion of a physical attachment had 
long since been exploded in this State, and that the 
question of fixture, or not, depends on the nature and 
character of the act by which the structure is put in 
place, the policy of law connected with its purpose, 
and the intentions of those concerned in the act. This 
language applies emphatically to the case now under 
consideration. 

It was further said then: ‘“‘ The nature and character 
of the structure are also to be considered. They were 
not improvements made for objects connected with 
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the soil, neither intended to give value to it, nor to re- 
ceive value from it.” So precisely here, the railroad 
having no connection with the improvement of the 
land orits uses. ‘*The act (says the opinion) is dis- 
tinguishable from that of an ordinary trespasser. 
There was no intent to improve the ground orto make 
it accessory to some business or employment. 

“Tt was not an assertion of title in the soil, or of an 
intention to hold adverse possession. Indeed, there 
was not a single element in the case which character- 
izes the act of a tort-feasor, who anuexes his structure 
to the freehold, and is therefore presumed to intend 
to alter the nature of the chattel and convert it into 
realty, and thereby to make a gift of it to the owner 
of the freehold.’’ This. language strongly character- 
izes the case before us. 

Here as there the purpose is a public use; there was 
no intent to hold adversely as a trespasser, nor to im- 
prove the ground or make it useful and valuable by 
the erection. 

The rails and ties were not intended to be attached 
to the freehold, but were laid down as part of an ease- 
ment under a franchise of the State. There was no 
intent to use the land as an owner would, and no in- 
tent to abandon the materials to the use of the owner, 
but they were subject to a legal proceeding resulting 
in maintaining both ownership and use for the charter 
purpose. We think, therefore, the ownership of the 
rails, ties, etc., did not vest in the plaintiffs in error by 
the mere trespass in the original entry. 

Judgment affirmed. 

Mercur and Gordon, JJ., dissent. 


———_—_———_——— 


NEGOTIABLE INSTRUMENTS — EXECUTION 
IN BLANK—LIABILITY OF MAKER. 
SUPREME COURT OF WISCONSIN, APRIL 22, 1879. 
SNYDER V. VAN DOREN. 

A party who signs a negotiable note in blank makes the person 
to whom it is delivered for negotiation his agent for the 
purpose not only of filling the blanks in the note, but to do 
any other thing necessary to make the note, so signed, 
accomplish the purpose for which it was intended, with the 
limitation that he shall not insert in such note any contract 
or stipulation not usually found in a promissory note. 

A person who signs a note in blank as maker for the accommo. 
dation of the person to whom he delivers it impliedly 
authorized such person to procure the signature of other 
persons as joint makers. 

I ee sped on a& promissory note. 

the case. 

Taytor, J. This action is brought to recover the 
amount of a promissory note bearing date June 5, 1875, 
payable to the plaintiff or bearer, two years after date 
with interest at ten percent perannum. The note on 
its face purports to be signed by all the defendants in 
the following order: A. J. Van Doren, J. D. Van 
Doren, I. O. Van Doren. 

The note is the joint note of the makers. 

The evidence shows that the appellant I. O. Van 
Doren and J. D. Van Doren signed the note in blank 
something over a year before the date of the same. 
The note when signed by the appellant was a printed 
form, blank as to date, amount, time of payment, rate 
of interest and payee, and there was also a blank to be 
filled for the purpose of making it a joint or several 
note. The evidence also shows that the note was so 
signed in blank by the appellant for the purpose of en- 
abling J. D. Van Doren to raise money on the same 
for his own use, and that the appellant was simply an 
accommodation maker. It also shows that before the 
note was negotiated or delivered to the plaintiff it was 
filled up and signed as it appeared at the trial; and for 
the purposes of this case it must be held that the plain- 
tiff knew that the name of A. J. Van Doren was not 


The opinion states 





signed to the note at the time it was signed by the ap 
pellant and J. D. Van Doren. The evidence also 
shows that there was no express authority given by 
the appellant that the note might be so signed before 
the same was negotiated. 

Upon this evidence the learned counsel for the appel- 
lant insists that there can be no recovery against the 
appellant. Counsel admits that by signing the note in 
blank for the accommodation of J. D. Van Doren, the 
appellant authorized him to add the date, amount, 
time of payment, rate of interest, name of payee, to 
make it a joint and several or joint or several note, 
and to make it negotiable or otherwise; but denies that 
by so doing he authorized him to procure any third 
person or persons to sign the same as joint or several 
makers with him. The real questian to be determined 
in this case is whether a person who signs a note in 
blank as maker for the accommodation of the person 
to whom he delivers it must be held, as between him 
and a bona fide holder for value, to have impliedly 
authorized the person to whom the same is delivered, 
to have the same signed by another party or parties as 
joint makers with him. We think both upon principle 
and authority the person for whose accommodation 
such note is signed may before the same is negotiated 
by him procure the same to be so signed by another per- 
son or persons without vitiating such note in the hands 
of a bona fide holder. Ifthe party signing the note in 
blank expressly stipulates that the same shall not be 
signed by any other person, there is probably no doubt 
but that the note would be void in the hands of any 
one who took the same so signed by another knowing 
that the accommodation maker had expressly stipu- 
lated against such further signature. 

We think the rule is that a party who signs a note in 
blank makes the person to whom it is delivered for ne- 
gotiation his agent for the purpose ‘not only of filling 
the blanks in the note, but to do any other thing neces- 
sary to make the note so signed accomplish the pur- 
pose for which it was intended, with the limitation 
that he shall not insert in such note any contract or 
stipulation not usually found in a promissorynote. It 
was not even argued by the learned counsel for the ap- 
pellant, that in such case the party holding the note 
could not, forthe purpose of negotiating the same, 
have it indorsed by a third person or persons, or have 
a third person guarantee the payment of the same by a 
written guaranty on the back thereof, and it seems to 
us that if he may do that, there is no objection to his 
accomplishing the same purpose by having such third 
person sign the same as a joint or several maker. 

It is not a question of alteration of the note, but a 
question of implied agency on the part of the holder. 
The note in the hands of the holder before negotiation 
by him is not a binding contract between him and the 
accommodation maker. To have any validity as a 
contract, it must be negotiated by the holder, and un- 
tilsuch negotiation takes place, the contract is im- 
perfect and may be filled up and perfected in any 
manner by such holder which is not inconsistent with 
the implied agency given by the accommodation ma- 
ker. There can be no doubt that the holder might 
fill up the same with an amount, date and time of 
payment, and then alter the same in either of these 
respects before he negotiated the same, without viti- 
ating the note in the hands of a bona fide holder. The 
person to whom the same was delivered in blank being 
agent of the maker for the purposes above specified, 
any alteration made by him in that respect before ne- 
gotiation would no more affect the validity of the note 
than if made by the maker himself. Chitty on Bills 


of Exchange, 215. The cases cited below show the ex- 
tent of the implied agency of the party to whom a bill 
of exchange or promissory note signed in blank is de- 
livered. There are two classes of cases illustrative of 
the subject: First, the cases in which a party writes 
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his name on a piece of blank paper, and delivers it to 
another person with intent that such other person may 
use such name, as the drawer of a bill of exchange or 
maker of a promissory note, or where the name is so 
written as to indicate that the writer is to be the indor- 
ser of apromissory note or the acceptor ofa bill of ex- 
change and with the understanding that a promissory 
note or bill of exchange may be written on such blank 
paper. In such cases the courts hold that a note or 
bill of exchange for any amount, in favor of any per- 
son and payable at any time, may be written over such 
name, and when negotiated a bona fide holder may re- 
cover on the same; and that in such case it is no de- 
fense that the party to whom the same was delivered 
in blank exceeded his actual authority. The same 
rule applies in the case of a person signing as an in- 
dorser or an acceptor. In the case of Russell v. Lang- 
staffe, 2 Doug. 514, Lord Mansfield says: ‘‘The in- 
dorsement on a blank note is a letter of credit for an 
indefinite sum. The defendant said ‘ Trust Gally to 
any amount and I will be his security.’ It does not 
lie in his mouth to say the indorsements were not 
regular.” In the case of Violett v. Patton, 5 Cranch 
(U. 8.), 142, which was the case of an indorsement 
upon a blank piece of paper, Chief Justice Marshall 
says: “The objection certainly comes with a very bad 
grace from the mouth of Violett. He indorsed the 
paper with the intent that the promissory note 
should be written on the other side; and that he 
should be considered as the indorser of the note. It 
was the shape he intended to give the transaction; 
and that he is now concluded from saying or proving 
that it was not filled up when he indorsed it. It would 
be to protect himself from the effect of his promise 
by alleging a fraudulent combination between him- 
self and another to obtain money for that other 
from a third person.” 

The case of Putnam et al. v. Sullivan et al., 4 Mass. 
45, was a case of indorsements made upon blank paper 
with intent that they should be used by the person 
with whom they were left in a certain specified way, 
and athird person by fraudulent representations pro- 
cured some of these blank indorsements from the per- 
son in whose custody they were left, and wrote his 
own promissory note, payable to a third person on the 
blank paper, and negotiated such notes, with such 
blank indorsements on the back of the same and it 
was held that the holders who purchased the same for 
value could recover on the same against the indorsers. 
See, also, Collis v. Emett, 1 H. Bl. 313. Daniels on 
Negotiable Instruments, § 142, speaking of such signa- 
tures in blank, says: “It is a settled principle of 
commercial law, that when such instruments are 
afterward completed by the holder of such} blanks, 
to whom they are loaned, such parties become as ab- 
solutely bound as if they had signed them after 
their terms were written out; and further, that the 
presence of their names upon blanks purports an au- 
thority granted to the holder to fill them for any sum 
and with any terms as to time, place and conditions 
of payment. And that although the party may pre- 
scribe limits to the holder, a bona fide transferee 
from him, ignorant of such limitation of authority, 


when he takes an instrument which has exceeded it, 


may recover upon it.” 

Story on Bills, § 222, lays down the samerule. The 
law, as declared in the foregoing cases, was commented 
upon and approved by this court in Walker v. Ebert, 
29 Wis. 194. 

The second class of cases are those in which the 
party sought to be charged as maker, indorser or ac- 
ceptor, signs, or indorses a note or bill of exchange in 
blank, either written or printed, but not filled up so 
as to make it a perfect note or bill at the time it is so 
signed. In these cases the same rule as above stated is 
applicable, with perhaps the limitation, that no mate- 





rial alteration can be made in those parts of the note or 
bill which were printed or written thereon at the time 
it was signed or indorsed in blank. In cases of this 
kind the rule as to the extent of the implied agency of 
the person to whom the same is delivered in blank, is 
very clearly and briefly stated in Bank v. Neal, 22 
How. (U. 8.) 107, as follows: ‘‘ When a party to a ne- 
gotiable instrument intrusts it to the custody of 
another, with blanks not filled up, whether it be for 
the purpose to accommodate the person to whom it 
was intrusted, or to be used for his own benefit, such 
negotiable instrument carries on its face an implied 
authority to fill up the blanks, and perfect the in- 
strument; and as between such party and innocent 
third parties, the person to whom it was so intrusted 
must be deemed the agent of the party who commit- 
ted such instrument to his custody; or in other 
words it is the act of the principal and he is bound 
by it.’’ The same rule has been laid down in nearly 
every casein which the question has been raised. 
Mitchell v. Culver, 7 Cow. 336; Bank v. Kimball, 10 
Cush. 373; Montague v. Perkins, 22 Eng. Law and Eq. 
516; Davidson v. Lanier, 4 Wall. 457; Orrick v. Cals- 
ton, 7 Gratt. 189; Schultz v. Astley, 29 Eng. C. L. R 
414; Schryver v. Hawkes, 22 Ohio St. 308; Redlich v. 
Doll, 54 N. Y. 238; Cruchley v. Clarance, 2 M. & S. 90; 
Crutchly v. Mann, 5 Taunt. 529; Ives v. Bank, 2 Allen, 
236; Insurance Co. v. Leavenworth, 30 Vt. 11; Doug- 
lass & Scott v. Fry, 8 Leigh, 43; Elliott v. Chesnut, 30 
Md. 562; Brummel v. Enders, 18 Gratt. 897; Bell v. 
Bank, 7 Blackf. 458; Holland v. Hatch, 11 Ind. 500, 
501; Daniels on Negotiable Instruments, §$ 143, 144; 
Story on Bills of Exchange, § 222, and notes. 

These cases and many more which might be cited 
fully establish the rule as above stated, and they all 
hold that the implied agency of the person, to whom . 
the note or bill signed in blank is delivered, is of the 
most general and absolute nature and that he may bind 
such signer to any extent, so long as he does not change 
the nature of the instrument indicated by the blank so 
signed, nor erase or change the parts of the instrument 
which were written or printed at the time of signing. 
In the great number of cases to be found in the books 
upon the subject, I have been unable to find one which 
presents the exact point made in the case at bar, and 
but one where a similar question was determined, and 
that we think is conclusive against the position taken 
by the appellant in this. In the case of Schultz v. Ast- 
ley, 29 Eng. C. L. R. 375, it was held by the Common 
Pleas, Tindal Chief Justice delivering the opinion, that 
when the defendant wrote an acceptance on a blank 
piece of stamped paper, and delivered the same to H. 
to raise money for the use of the acceptor, and a bill of 
exchange was afterward drawn upon such blank by C, 
a stranger to H., as drawer and indorser by C, that the 
defendant was liable to a bona fide holder of the bill for 
the amount of the same. In the statement of the case 
it is said, ‘‘ that it was objected that the bills purport- 
ing to be drawn by C, having been drawn by astranger 
to the acceptor, after the acceptor’s and drawer’s name 
had been written in blank, were not drawn according 
to the custom of merchants, and were therefore 
void.”” I do not think, however, that the evidence 
showed that any other name than (’s had ever been 
written on the bill as acceptor. 

Chief Justice Tindall, in passing upon this objection, 
says: “The second ground of nonsuit rests upon the 
invalidity of the two bills of exchange. As to the bill 
drawn by Clissold, the objection is that, admitting a 
party must be bound by his acceptance written on a 
blank piece of stamped paper to theextent of such sum 
as the stamp will cover, yet that this giving of a blank 
acceptance authorizes only the party to whom it is 
given to draw the bill; or at all events does not au- 
thorize Clissold, a stranger,to sign his name on the same 
blank piece of paper as drawer, the bill itself being 
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subsequently written upon the paper by some other 
person. No authority has been cited to us for any re- 
striction of the general doctrine above admitted; nor 
can we see any distinction in principle, when the bill 
has passed into the hands of third persons, between 
holding the acceptor liable to a given amount, when 
the bill is afterward drawn in the name of the party 
who has obtained the acceptance, and when it is drawn 
by a stranger who becomes the drawer at the instance 
of the party to whom the acceptance is given. The 
blank acceptance is an acceptance of the bill which is 
afterward put upon it; and it seems to follow from the 
doctrine of Lord Mansfield in Russell v. Langstaffe, 2 
Douglass, 514, that it does not lie in the mouth of the 
acceptor to say that the drawing or indorsing of the 
bill was irregular. The acceptor was a stranger to the 
party to whom he handed over his blank acceptance, 
and as all that he desired was to raise the money it 
could make no difference to him either as to the extent 
of his liability, or in any other respect whether the bill 
was drawn in the name of one person or another.” 
The cases cited by the learned counsel for the appel- 
lant do not conflict with the rule as above stated. They 
are all cases in which the note or contract was perfect 
when the signature of the party objecting to its validity 
was affixed thereto, except the case of Holland v. Hatch 
and others, 11 Ind. 497, and in that case there was a 
stipulation inserted in the note, signed in blank, which 
was not usual, and was outside of the ordinary obliga- 
tions contained in such instruments. In noneof these 
cases, except the one in Indiana, was there any ques- 
tion as to the extent of the power of the party for 
whose benefit a note or bill of exchange was executed 
in blank, to fill up the blanks or alter the same before 
negotiation. They all present the simple case of a party 
who had placed his name to a perfect contract in all its 
parts and who consequently placed no trust in and gave 
no agency to the party holding his signature to such 
contract, to shape or perfect the sameforhim. At the 
time he gave his signature he is supposed to have under- 
stood the exact contract he signed and by which he was 
to be bound, and there was therefore neither an ex- 
press nor implied agency given tothe party to whom 
such contract was delivered to alter or change the 
same. In the case of Holland v. Hatch, supra, the 
court recognizes the doctrine of the cases above cited, 
but held the party who executed the note in blank not 
bound, because the party to whom the same was de- 
livered added to the note when filled up a clause waiv- 
ing the appraisement laws. In the opinion the court 
says: ‘The legal effect of the instrument as signed by 
the defendant was to permit the holder to fill up all 
the blanks as to sums, times of payment, payees, etc., 
as he might choose, and make the bills complete; but 
more than this, neither Tyner uor any one else had the 
right to do; and we think the insertion of the clauses 
waiving the appraisement laws either by Tyner or any 
other holder so essentially changes the character of the 
bills as to render them void.’’ In this case the holders 
knew that the bills were signed by the defendant in 
blank, and that the blanks when so signed did not con- 
tain the clause waiving the appraisement laws. Had the 
bills been filled up and the appraisement clause inserted 
by the person to whom the blanks were delivered be- 
fore he negotiated them, and he had then negotiated 
them to a bona fide holder for value, having no knowl- 
edge that the defendant had executed them in blank, 
the decision would probably have been the other way. 
See Putnam v. Sullivan, 4 Mass. 45, and Schryver v. 
Hawkes, 22 Ohio St. 308. The decision in 11 Ind. simply 
holds that a party, who executes a note or bill in blank, 
does not thereby authorize the person to whom he de- 
livers the same, to insert any stipulations or clauses 
therein, not necessary to perfect the note or bill, or 
which are not usually inserted in such instruments. 
We can see no reason why a party who signs his 





name to a blank note or bill, and delivers the same to 
a third person for the purpose of enabling such person 
to raise money thereon for his own use, should be 
heard to object to the payment of such note or bill, 
because it is afterward and before the same is negoti- 
ated signed by another person or persons. By his sig- 
nature he is in law presumed to have intended to hold 
himself bound to any person who may thereafter re- 
ceive the same for value for any sum, payable at any 
time and place and to any person or persons, at the 
discretion of the party to whom he delivers the game 
for negotiation. In the language of Chief Justice 
Tindall above quoted: ‘‘It can make no difference to 
him either as to the extent of his liability or in any 
other respect, whether the bill or note be signed by 
another person or not.’’ He certainly cannot be in- 
jured thereby. As he has giventhe credit of his name 
for the purpose of enabling the person to whom he 
gives it, to raise money upon the instrument to which 
it is affixed, he must be held to have authorized such 
person to make use of the same in any way which may 
be reasonably necessary to accomplish the purpose for 
which it was given with the limitations above noticed, 
that he shall not change the nature of the contract he 
has signed nor increase the liability which in law he 
has assumed by such signature. All the cases hold 
that a note signed in blank may be filled up with the 
name of any person as payee and may be made pay- 
able to order or bearer, and consequently may be in- 
dorsed by the person to whose order it is made pay- 
able either at or before its negotiation; and if the 
holder may make the instrument available for the pur- 
pose for which it is given by procuring the indorse- 
ment of a third person which will give the instrument 
greater credit, there does not seem to be any good 
reason why such greater credit may not be given to it, 
by adding the name of another maker. It does not 
seem to us that the law will permit this defendant, 
who has voluntarily signed the note in controversy 
and voluntarily made himself liable to the holder for 
the full amount thereof, to say that he will not pay the 
same, because some other person has also bound him- 
self for its payment. This case does not raise the 
question as to what might be the effect of procuring 
an additional accommodation maker to a note, which 
had been signed in blank, at the same time or by mu- 
tual agreement, by two or more joint accommodation 
makers who in case of payment by one or more of 
them would be liable to contribution as between them- 
selves, and this decision is limited by the facts to the 
case of asingle accommodation maker signing alone 
without any express agreement that the same shall be 
signed by any other, and in such case we hold that 
unless expressly prohibited by the person signing as 
such maker the holder to whom the same is deliv- 
ered may before negotiations procure the same to be 
signed by another accommodation maker or makers, 
without vitiating the note or bill, and that the same 
may be enforced by a bona fide holder for value, even 
though he knew that the same had been so signed in 
blank by the party against whom he seeks to enforce 
the same. Mere knowledge of the fact that the bill 
was signed in blank by the defendant will not defeat 
a recovery on the same even when the person to whom 
the same was delivered has exceeded his authority or 
appropriated the note or bill to a purpose for which it 
was not intended. To defeat a recovery in case of 
misappropriation or excess of authority expressly 
given, knowledge of such misappropriation or the 
limited authority must be broughtghome to the holder 
who seeks to recover on the same. Story on Bills of 
Exchange, § 222 and notes; Daniels on Negotiable 
Instruments, § 143, and notes. 

In view of the above opinion as to the liability of 
the appellant upon the note upon which this 
action was brought, there was no litigated fact to 
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submit to the jury and therefore no right on the 
part of the defendant to demand a special verdict, and 
the court was clearly right therefore in directing a 
verdict in favor of the plaintiff for the amount 
of the note and interest. Furlong v. Garrett, 44 
Wis. 111, 125. The signature of the defendant to the 
note was not in issue on the trial for the reason that 
the defendant had not made an affidavit denying the 
same as required by section 92, chapter 137, R. S. 1858. 
The affidavit of the appellant made and found in the 
recqrd denies that he executed the note set out in the 
complaint, but he does not deny his signature to the 
note. State v. Homey and another, 44 Wis. 615; 
Schwalm v. McIntyre, 17 id. 232. These cases hold 
that the statute requires a denial of the signature in 
order to put the party to the proof of the same. This 
is undoubtedly the construction which should be given 
to it, otherwise it would require every defendant who 
desired to defend against a written contract purport- 
ing to be signed by him to make an affidavit denying 
the execution thereof, no matter what the ground of 
defense. It would apply equally to a defense on the 
ground of fraud, duress, or that the contract which he 
did sign had been altered after signature. In the case 
cited from the 17th Wis., it was held that the latter 
defense could be made without making the affidavit 
required by statute, and undoubtedly the other de- 
fenses above named could be made without making 
the statutory affidavit. The only office of the statu- 
tory affidavit is to put in issue the signature and noth- 
ing else; that was not done by the affidavit in this 
case. But if the signature of the appellant was in is- 
sue, we do not think there was sufficient evidence on 
that issue to sustain a verdict in favor of the defend- 
ant, and the court below was right therefore in taking 
it from the jury. 
The judgment of the Circuit Court is affirmed. 








NEW YORK COURT OF APPEALS ABSTRACT. 


ACTION—BILL OF PEACE— INTERKPLEADER.— The 
complaint shows that each of the fifty-three defend- 
ants is holder of one or more notes, purporting to be the 
notes of Saratoga county, issued by Henry A. Mann, 
county treasurer, in 1875, and signed by him in his 
official capacity, and amounting in the aggregate to 
$138,631. The notes on their face refer to a resolution 
of the board of supervisors, passed in November, 1874, 
as the authority for issuing them. The board of su- 
pervisors in that month directed the county treasurer 
to procure an extension of a county debt of $12,800.44, 
maturing on or before February 12, 1875, and also au- 
thorized him, by another resolution, to borrow on the 
credit of the county $8,000, payable in one year with 
interest. The last resolution was the only authority 
ever given to the treasurer to borrow. The treasurer, 
pretending to act on the authority of that resolution, 
on the 15th February, 1875, issued notes, dated that 
day, to an amount exceeding $50,000, and from time to 
time during that year issued other notes, seventy-three 
in all, to the above aggregute amount. From the 
avails he paid said debt of $12,800.44. The complaint 
charges that said notes are not legal or valid, except to 
the amount of $20,800.44, and concedes the liability of 
the county to that amount. Thirty-one of the de- 
fendants had brought separate suits against the county 
on those notes, and the other defendants intended so 
todo. The plaintiff alleged that it had been unable 
with due diligence to ascertain who were the rightful 
owners of the debt owing from the county, or how 
much is due to either of defendants, but was ready 
and willing to pay its debt to the true owner, and that 
separate suits would subject the county to great and 
unnecessary expense and trouble. The complaint 
charged all the foregoing matters, and demanded an 


injunction against the prosecution of such or any suits 
on such notes by defendants or any of them, and judg- 
ment establishing which of such notes were valid and 
which invalid, and that the invalid be surrendered 
and that defendants interplead. The defendants de- 
murred. Held, that the demurrer must be overruled. 
The demurrer admits that the actual authority was 
that conferred by the resolution of the board, and that 
the county is not liable beyond the sum admitted in 
the complaint. The defendants’ claim is, therefore, 
substantially equivalent to a claim by each that his 
note represents a part of that sum. The county can- 
not distinguish the true from the false, and a judg- 
ment in any one action would not determine the rights 
of any other claimant. Judgment to the extent of the 
conceded debt would not prevent a recovery by the 
other claimants on a subsequent trial, on the dis- 
closure of other facts or different inferences by an- 
other jury from the same facts. If the suits are sep- 
arately prosecuted the county may be compelled to 
pay the whole sum represented by the notes, although 
its legal liability is only $20,800.44. Convenience and 
justice will be subserved by a trial of the whole con- 
troversy in one action. In such an action each claim- 
ant may support his own claim and resist the claims 
of others. There is no exact precedent, but the case 
is anomalous. The prevention of multiplicity of suits 
is favored. Brinkerhoff v. Brown, 6 Johns. Ch. 151. 
The great number of parties and threatened or actual 
suits sometimes justifies a resort to a court of equity, 
even when the subject is not equitable. N. Y. & N. 
H. R. R. Co. v. Schuyler, 17 N. Y. 608. Thisis the basis 
of bills of peace. Ho. Eq. Jur., § 858; Mitf. Eq. Pl. 145. 
The hazard of a double recovery justifies the same re- 
sort. Badeau v. Rogers, 2 Paige, 209; Bedell v. Hoff- 
man, id. 199; 2 Dan. Chy. 1562. Judgment reversed 
and demurrer overruled, with liberty to answer on pay- 
ment of costs. Board of Supervisors of Saratoga County 
v. Deyoe. Opinion by Andrews, J. Danforth, J., dis- 
senting; Miller, J., not voting. 

(Decided May 20, 1879.] 


AGENCY — DUTY OF AGENT IN COLLECTING NEGOTIA- 
BLE PAPER — MEASURE OF DAMAGES FOR NEGLECT.— 
On the 22d of March, 1866, the National Bank of Craw- 
ford county, Pennsylvania, made and delivered to 
plaintiff a sight draft for $6,000 upon Culver, Penn & 
Co., of New York city. The plaintiff indorsed it and 
sent it by mail to defendant, its corresponding bank 
in that city, for collection and credit. Defendant re- 
ceived it on the morning of March 26, presented it on 
the same day, received the drawee’s check upon the 
Third National Bank of New York, and delivered up 
the draft. The check was not presented for payment 
until the next day, and that through the Clearing House. 
The drawees failed on the latter day, and the bank re- 
fused to pay the check. The defendant on the same 
day returned it and received back the draft, formally 
demanded payment of the draft, protested it for 
non-payment, and the next day mailed notice 
thereof to plaintiff and the drawer. This was sufficient 
to charge the drawer. Turner v. Bank of Fox Lake, 
4 Abb. Ct. App. Dec. 434; Burkhalter v. Second Nat. 
Bank, 42 N. Y. 538. But this did not constitute defend- 
ant’s whole duty. It should have presented the check 
thesame day it received it. It is the collecting agent’s 
duty so to act as to secure and preserve the liability of 
all the parties to his principal; and if he fails to do so, 
and such failure causes loss to his principal, he is liable 
for such loss. But his duty to his principal is not al- 
ways measured by this rule. For example, if he 
should hear that the drawee was about to fail, it would 
become his duty to his priucipal to present the draft 
the same day he received it, although presentation on 
the next day would bind tbe parties to it. Allen v. 
Suydam, 17 Wend. 368; 20 id. 321; Smith vy. Miller, 43 





N.Y. 172; 52 id. 545. Bank of Washington vy. Triplett, 1 
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Pet. 25, and West Branch Bank v. Fulmer, 3 Penn. St. 
402, distinguished. The mere fact that the drawee’s 
account was largely overdrawn on the 26th would not 
justify the finding that the check would not have been 
paid if then presented, because the bank had been in 
the habit of allowing such overdrafts for a month, the 
drawees making their account good on the next day, and 
the bank puid all their checks drawn that day, and 
some drawn later than the one in question, and con- 
tinued to do so down to the failure on the next day. 
But a recovery of the whole amount of the draft with 
interest was erroneous. The actual loss is the measure. 
The amount of the bill is prima facie the measure of 
recovery, but evidence is admissible to reduce it to a 
nominal sum. Dan. Neg. Inst., §329; Borup v. Nininger, 
5 Minn. 323. The recovery might be mitigated by show- 
ing the solvency of the drawer, the insolvency of the in- 
dorser, that the paper was secured, etc. When the agent 
so deals as to secure and preserve to his principal all his 
rights and remedies against the prior parties, he is 
liable only for actual or probable damages in conse- 
quence of his negligence. Van Wart v. Woolley, 5 
Dowl. & Ryl. 374. The presumption in the absence of 
proof, under such circumstances, is that the drawer is 
solvent. Ingalls v. Lord, 1 Cow. 240; Allen v. Suy- 
dam, supra. Here the complaint alleges that the 
amount could have been collected from the drawer if 
it had been properly charged. The draft is not trans- 
ferred to defendant, and it is not subrogated to plain- 
tiff's rights against the drawer, and the plaintiff still 
holds, and for aught that appears, can enforce, or has 
enforced it. The plaintiff should have shown the in- 
solvency of the drawer, or that for some reason it 
could not hold the drawer. The plaintiff is entitled 
only to indemnity. In absence of proof, it must be 
assumed that the common-law rule as to notice pre- 
vails in Pennsylvania. For the error as to the dam- 
ages, judgment reversed. First Nat. Bank of Mead- 
ville v. Fourth Nat. Bk. of the City of New York. Opin- 
ion by Earl, J. 

(Decided May 20, 1879.] 


CONTRACT — APPOINTMENT AS COURT ATTENDANT .— 
The plaintiff sued to recover for services as attendant 
of the New York Court of Common Pleas. He was 
appointed by the Comptroller, in writing, October 1, 
1870, by virtue of Laws of 1870, chap. 382, § 9, which 
vested the appointing power iu him, but prohibited 
the appointment of ‘“‘a greater number than at pres- 
ent.” By Laws of 1853, chap. 529, the Court of Com- 
mon Pleas was vested with the power of appointing 
all its officers; and by the Constitution, art. 6, § 12, as 
amended in 1869, the court was vested with the powers 
and jurisdiction which it then possessed, By Laws of 
1872, chap. 438, the appointing power was vested in the 
judges of that court. Whether that appointment was 
unconstitutional, it is unnecessary to consider, for the 
matter will turn on the question whether the plaintiff 
had any authority to act during the period for which 
he claims to recover. The comptroller asked the judges 
how many attendants they needed, and they replied 
on the 17th of October, 1871, that twenty would an- 
swer, and named the candidates, and the plaintiff was 
not among them. The persons thus named were re- 
cognized by the judges and clerk, as such attendants, 
their names were entered on the pay roll by the clerk, 
and they were assigned to duty, and with some others 
designated by the comptroller, were the only persons 
paid between January 1, 1872, and the passage of the 
act of 1872. Those persons acted virtually by author- 
ity of the comptroller, and his request and the letter 
of the judges constituted a valid appointment under 
the act of 1870, and cancelled the plaintiff's appoint- 
ment. If the judges alone had the authority, they 
might waive it and acquiesce in the comptroller’s au- 
thority; and if the comptroller alone had the author- 
ity, he had adopted the selection of the judges. Judg- 





ment affirmed. Genet v. Mayor of New York. Opin- 
ion by Miller, J. 
[Decided April 1, 1879.] 


CONTRIBUTION—DEBT OF CO-SURETY TO PRINCIPAL. 
—In an action for contribution between co-sureties, 
the defendant cannot avail himself of an indebted- 
ness of the plaintiff to the principal as a defense. 
O’Blenis v. Karing, 57 N. Y. 649; Lasher v. Williams, 
55 id. 619; Springer v. Dwyer, 50 id. 19. If the plaintiff 
had received any money or property as payment, or 
security from the principal, he must have accounted 
for it, but a simple indebtedness from him to the prin- 
cipal cannot be availed of. Judgment affirmed. Davis 
v. Toulmin. Opinion by Church, C. J. 

[Decided May 20, 1879.] 
—_—- > -——-—— 
UNITED STATES SUPREME COURT 
ABSTRACT. 


JUDICIAL ACTS IN CONFEDERATE STATES DURING 
THE CIVIL WAR.— “‘ It is now settled law in this court 
that during the late civil war ‘the same general form 
of government, the same general law for the adminis- 
tration of justice and the protection of private rights, 
which had existed in the States prior to the rebellion, 
remained during its continuance and afterward. As 
far as the acts of the States did not impair or tend to 
impair the supremacy of the national authority, or the 
just rights of the citizens, under the Constitution, they 
are in general to be treated as valid and binding.’ 
Williams v. Bruffy, 96 U. S. 192; Horn vy. Lockhart, 17 
Wall. 570; Sprott v. United States, 20 id. 459; Texas 
v. White, 7 id. 700. The appointment by the President 
of a military governor for the State at the close of hos- 
tilities did not of itself change the general laws then in 
force for the settlement of the estates of deceased per- 
sons, and did not remove from office those who were 
at the time charged by law with public duties in that 
behalf.’’ In error to the Supreme Court of Alabama. 
Ketcham v. Buckley. Opinion by Waite, C. J. 


MINING LAW — LOCATION OF MINE — TRESPASS.— A 
location of a mining claim upon a lode or vein of ore, 
should be laid along the same lengthwise of the course 
of its apex at or near the surface, as well under the 
mining act of 1866, as under that of 1872. If located 
otherwise, the location will only secure so much of the 
lode or vein as it actually covers. Each locator is en- 
titled to follow the dip of the lode or vein to an in- 
definite depth, though it carries him outside of the 
side lines of the location; but this right is based on 
the hypothesis that the side lines substantially corre- 
spond with the course of the lode or vein at the sur- 
face; and it is bounded at each end by the end lines 
of the location, crossing the lode or vein, and ex- 
tended perpendicularly downward, and indefinitely 
in their own direction. If a location be laid cross- 
wise of a lode or vein, so that its greatest length crosses 
the same instead of following the course thereof, 
it will secure only so much of the vein as it actually 
crosses at the surface, and the side lines of the loca- 
tion will become the end lines thereof, for the pur- 
pose of defining the rights of the owners. A locator 
working subterraneously into the dip of the vein be- 
longing to another locator, who is in possession of his 
location, is a trespasser and liable to an action for tak- 
ing ore therefrom. Judgment affirmed. In error to 
the Supreme Court of the Territory of Utah. The 
Flagstaff Silver Mining Co. v. Tarbet. Opinion by 
Bradley, J. 

NEGOTIABLE BONDS— DEFENSE TO, IN HANDS OF 
BONA FIDE HOLDER — SIGNATURE BY OFFICER AFTER 
EXPIRATION OF TERM.—A town voted to issue bonds 
in aid of a railroad company which were to be signed 
by the chairman of the board of supervisors and the 
town clerk. The bonds were lithographed with the 
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names of the chairman and the town clerk in, but 
before they were signed by the town clerk, he resigned 
his office and another clerk was appointed and quali- 
fied. To save the expense of a new lithograph the old 
clerk fixed his signature to those already printed after 
he had so resigned, and they were delivered to the 
railroad company and afterward purchased by the de- 
fendant in error for value and without notice of any 
defect. Held, that the town was estopped fromf{prov- 
ing that the clerk in fact signed the bonds after he 
went out of office. The court said: “If Ayling (the 
purchaser) had put himself on inquiry when he made 
his purchaSe he would have found, 1, that the town 
had authority to vote the bonds; 2, that the necessary 
vote had been given; 3, that at the date of the bonds 
Verke was clerk and Fenelon was chairman; 4, that 
their signatures were genuine; and 5, that the bonds 
had actually been delivered to the railroad company 
by Fenelon, who was at the time chairman. Ifa bank 
puts out a note for circulation bearing the signature of 
one who was in fact president of the bank when the 
note bore date, no one will pretend that it could be 
shown as a defense to the note when sued upon by a 
bona-fide holder, that the signature of the person pur- 
porting to be president was affixed after he went out 
of office. So if one put ouf a note purporting to be 
signed by himself, but which was in fact signed by 
another having at the time no authority from him, he 
cannot prove the forgery or want of authority in the 
signer as against a bona fide holder. The reason is ob- 
vious. The bank by issuing the note and the indi- 
vidual by delivering the paper which purported to be 
his obligation, adopted what they thus put out as their 
own, and became bound accordingly. The same prin- 
ciple applies in this case. There is no pretense that 
the obligation of these bonds is other or different 
from that authorized by the voters. So far as the rec- 
ord shows the town has received and retains the con- 
sideration for which they were voted. No bad faith 
is imputed to any one. It is true the chairman alone 
made the actual delivery to the railroad company, but 
the presumption is that what he did was assented to 
by the clerk in office at the time. Certainly it could 
not have been contemplated that to make a binding 
obligation both the chairman and clerk must have 
been present when the delivery to the railroad com- 
pany was made, and as the presumption always is, in 
the absence of any thing to the contrary, that a pub- 
lic officer while acting in his official capacity is per- 
forming his duty, it must be assumed for all the pur- 
poses of this case that the bonds were delivered to the 
railroad company by the chairman with the assent of 
the clerk, and, therefore, that they were issued as ne- 
gotiable instruments by the proper officers of the 
town. If the fact was otherwise it was incumbent on 
the town to make the necessary proof.” Judgment 
affirmed. In error to the Circuit Court of the United 
States for the Eastern District of Wisconsin. Town 
of Weyanwega v. Ayling... Opinion by Waite, C. J. 
TENDER — WHEN GOOD— PLEA or.— Tender, when 
the demand is of money, for a definite sum or for an 
amount capable of being made certain, may, at com- 
mon law, be made on the very day the money becomes 
due, but it will constitute a defense only when made 
before the action is brought. Chitty on Cont. (10th 
ed.) 733; 2 Pars. on Cont. (6th ed.) 637; 9 Bac. Abr., 
Tender D., 321, Bank v. Bank, 5 Pick. 108; Pitcher v. 
Bailey, 8 East, 171; Briggs v. Calverly, 8 Term, 630. In 
actions of debt and assumpsit the principle of the plea 
of tender is that the defendant has always been ready 
to perform the contract and that he did perform it as 
far as he was able by tendering the requisite money, 
the plaintiff himself having prevented a complete per- 
formance by his refusal to accept the tender. Such a 
tender and refusal do not discharge the debt, and 
hence the plea must proceed to allege that the defend- 





ant is still ready to perform, and it must contain a 

profert in curia of the money tendered. Dixon y. 

Clark, 5 M. G. & 8. 377; Ayres v. Pease, 12 Wend. 396. 

Judgment affirmed. Error to the Circuit Court of the 

United States for the Eastern District of Wisconsin. 

Colby v. Reed. Opinion by Clifford, J. 
—_—_ 


GENERAL TERM ABSTRACT—NEW YORK 
COMMON PLEAS. 


OPINIONS FILED APRIL 7, 1879. 


ACCOMMODATION NOTE— UsURY.—The action was 
upon a promissory note made by the defendant for the 
accommodation of Hazen Bros., payable to their or- 
der. The defenses were usury in its inception, and 
that the plaintiff was not the owner and holder of the 
note, and that it was without consideration. It ap- 
peared that Hazen Bros. indorsed the note and deliy- 
ered it to the plaintiff as collateral security for a much 
smaller amount, and when the note became due sued 
for the full face of it. After the defendant rested, the 
court directed a verdict for the plaintiff for the full 
amount of the note. Held, that if a mere acccom- 
modation note given for the purpose of being used as 
collateral security for a loan and made payable to the 
party for whose accommodation it is given be trans- 
ferred to one who advances money upon the faith of 
it, the holder may bring suit upon such note when- 
ever by its terms it is due, whether the money loaned 
has become due and payable or not; and may recover 
the whole amount specified in the note, although it 
may exceed the amount loaned. Agawam Bank v. 
Strever, 18 N. Y. 506. Judgment and order affirmed. 
Berenbroick v. Stephens. Opinion by Van Hoesen, J. 
Daly, C. J., concurred. 


CLAIM AND DELIVERY OF PERSONAL PROPERTY — 
UNDERTAKING.— The defendants entered into an un- 
dertaking and for the breach of which they are sued 
in this action, they became bound in the sum of $900 
for the delivery of the property to the plaintiff, if such 
delivery should be adjudged, and for the payment to 
him of such sum as might for any cause be recovered 
against the defendant in the action of Jaggor v. Cun- 
ningham. A delivery of the property was not ad- 
judged in the action in which the undertaking was 
given, nor was a delivery of it claimed in the com- 
plaint, which was simply for a recovery of damages 
for the taking and detaining of personal property. The 
complaint on the undertaking was dismissed. Held, 
that the judgment must be affirmed, citing Gallarati v. 
Orser, 27 N. Y. 324. Jaggor v. The Lalance & Grosjean 
Mfg. Co. Opinion by Daly, C. J. Van Hoesen, J., 
concurred. 

LANDLORD AND TENANT— PARTIES TO SUMMARY 
PROCEEDINGS.— A warrant in summary proceedings 
to recover the possession of certain premises, required 
the removal of “all persons”’ from the premises, and 
that King, the landlord, should be put in full posses- 
sion. The plaintiff in this action was an under-tenant 
of Becker, who was made a party, but the plaintiff was 
not made a party and had no notice of the proceedings 
against Becker. She was turned out by the marshal 
under the warrant, and she sued the landlord for dam- 
ages therefor. Her complaint was dismissed in the 
Marine Court. Held, that the warrant was in due form 
and was not broader than the statute permits. Ten- 
ants, their assigns, their under-tenants and their legal 
representatives ought properly to be made parties to 
summary proceedings, but many other persons need 
not be. It was not for the marshal to inquire whether 
the plaintiff was an under-tenant. His duty was to 
put ber out and to put Kingin possession. This he did. 
This plaintiff ought to bave been joined in the proceed- 
ings, and it was a trespass to dispossess her without 
giving her an opportunity to make her defense. The 
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statute gave her a right to a hearing and the landlord 
ought to answer for the wrong. The judgment of the 
Marine Court should be reversed, with costs to the 
plaintiff to abide event. Croft, as Admw., v. King, as 
Ex. Opinion by Van Hoesen, J. Daly, C. J., con- 
curred. 

NEGLIGENCE—NONSUIT—JURY TRIAL.—In an action 
for damages caused by a collision with a locomotive 
on defendant’s railroad, in which the case presented 
on the plaintiff's own showing and on facts which were 
undisputed, that the horse plaintiff was driving was 
all right until he got frightened when within four or 
five feet of the engine, and that the engineer up to that 
time had no reason to suppose there was any danger of 
collision, and at that time it would not have been pos- 
sible to stop the car, which could have been stopped 
only within a distance of twenty-two feet. On the 
close of plaintiff's case, a motion was made to dismiss 
the complaint. The motion was denied, and the case 
was submitted to the jury, who rendered a verdict for 
the plaintiff. On appeal, held, that it appears that the 
accident arose from the plaintiffs attempt to drive an 
unmanageable horse toward an approaching engine, 
and that the collision which occurred was attributable 
to his want of skill or want of judgment; that upon 
the undisputed facts the jury was not warranted in 
finding that the accident was caused solely by the de- 
fendant’s negligence; that a party is answerable only 
for the consequences caused by an accident where it 
was produced solely by his negligence; that no cause 
of action was established against the defendant and 
the complaint should have been dismissed on the mo- 
tion. Judgment reversed. Fastnasht v. N. Y.C. & 
H.R. R. R. Co. Opinion by Daly, C.J. Van Hoe- 
sen, J., concurred. 


VERDICT — APPEAL FROM ORDER SETTING IT ASIDE. 
—A verdict was rendered for the plaintiff on the trial. 
Onamotion made before the judge who tried the cause 
it was set aside upon the ground of prejudice and mis- 
take on the part of the jury. Plaintiff appealed. Held, 
that it is a very grave thing to ask an appellate court as 
matter of error to reverse such an order made by the 
judge who tried the cause. The point is whether we 
can, as an appellate tribunal, hold that the discretion 
of the court was unreasonably exercised in the present 
case and should reverse the order and direct the ver- 
dict to stand. The case turned upon the veracity of a 
single witness whose oral testimony by which the ver- 
dict avoided the written instrument signed by her and 
outweighed the testimony of three witnesses who di- 
rectly contradicted her and supported the written in- 
strument. That upon all the evidence and circum- 
stances in the case it appeared that the conviction 
upon the mind of the judge who tried the cause, of 
“the inherent improbability of the story of the wit- 
ness,’’ was so strong that he was confident that injus- 
tice had been done by the verdict, and as a tribunal 
sitting in review we cannot say that the discretion 
which he had was capriciously, inconsiderately or im- 
properly exercised by directing the cause to be tried 
over again. Order affirmed. Hermann et al. v. Krep- 
peletal. Opinion by Daly, C. J. Larremore. J., con- 
curred. 

Pe ee 


RECENT ENGLISH DECISIONS. 





EASEMENT — LATERAL SUPPORT OF HOUSE BY AD- 
JOINING SOIL—TWENTY YEARS’ UNINTERRUPTED 
ENJOYMENT WITHOUT GRANT BY ADJOINING OWNER 
— PRESUMPTION OF GRANT MADE AND LOST IN MOD- 
ERN TIMES — PRESCRIPTION ACT (2 & 3 Wo. 4, c. 71) — 
EMPLOYER AND CONTRACTOR—LIABILITY OF EM- 
PLOYER FOR INJURY CAUSED TO NEIGHBORING 


PROPERTY BY THE EXECUTION OF WORK DANGEROUS 





IN ITS NATURE.— The right to the support of a build- 
ing by the adjacent soil of ay adjacent owner is not a 
natural right of property; it is an easement which 
may be acquired by prescription from the time of legal 
memory, or by grant express or implied, but it is 
not an easement within the Prescription Act (2&3 
Wm. 4, c. 71). It may also be acquired by the circum- 
stance that the building has stood for twenty years, if 
during that period the owner of the adjacent soil knew 
or might have known that the building was thereby 
supported, and if he was capable of making a grant; 
aud (by Cotton and Thesiger, L.JJ., as to this Brett, 
L.J., dissenting), after twenty years’ enjoyment in 
point of fact of the support to the building the claim 
to it as a matter of right will not be defeated by 
proof that no grant of the easement was ever made. 
By Cotton and Thesiger, L.JJ., affirming Bower vy. 
Peate, 1 Q. B. D. 321, where a contractor has been em- 
ployed to do work which in its nature is dangerous to 
a neighboring property and damage results from the 
work, the employer is liable to compensate the owner 
of the neighboring property, although the contractor 
is competent and he has been directed by the employer 
to take proper precautions in executing the work. 
For more than twenty years before 1849 two dwelling- 
houses of considerable age had stood side by side; in 
that year one of them was converted into a factory, 
the internal walls being removed, and the girders, 
which supported the upper floors of the factory, being 
let into a large chimney-stack, the foundations of 
which being in contact with the soil under the adjoin- 
ing house, the lateral pressure upon that soil was ma- 
terially increased. The owner of the adjoining house 
did not assent to these alterations. The plaintiff be- 
came possessed of the factory, and after it had stood 
for twenty-seven years, the defendant C. contracted 
with the defendant D. to pull down the adjoining 
house and to excavate the soil forming its site. D. 
employed N. to do the excavations; in consequence of 
these excavations, which, however, were not done 
negligently, the foundations of the chimney-stack of 
the plaintiffs’ factory, being deprived of the support 
of the adjacent soil, gave way. An action having 
been brought to recover damages for excavating with- 
out leaving sufficient support to the chimney-stack, 
the foregoing facts were proved, but it did not appear 
that the owner of the house pulled down by the de- 
fendants had been aware of the*precise nature of the 
alterations made when the building occupied by the 
plaintiffs had been converted into a factory, and it 
was admitted that since the conversion he had not by 
deed granted any easement of support in respect of 
the factory. At the close of the plaintiffs’ case, the 
judge held that the defendants C. and D. were liable 
for the acts of N., and that, as more than twenty years 
had elapsed since the conversion of the building occu- 
pied by the plaintiffs into a factory, it had acquired an 
absolute right to the support of the adjacent land, 
whether or not the owner of the house pulled down 
by the defendants had had notice of the alterations, 
and that the right of support did not depend upon the 
implication of a grant, and he directed the jury to 
find for the plaintiffs. Held, by Cotton and Thesiger, 
L.JJ., overruling the judgment of the majority of the 
Queen’s Bench Division, Brett, L.J., dissenting, that 
upon these facts the defendants were not entitled to 
judgment, for the enjoyment during more than twenty 
years of the support in point of fact raised a presump- 
tion that the occupiers of the plaintiff's factory were 
entitled thereto as matter of right, and the circum- 
stance that no grant of the easement of support had 
been made was not material; but that the defendants 
were entitled to a new trial on the ground that they 
might rebut the presumption by evidence either that 
the owner of the house pulled down by the defend- 
ants did not know the nature of the alterations made 
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when the building occupied by the plaintiffs was con- 
verted into a factory, or that he was incapable of 
making a grant. By Brett, L.J., that as it had been 
admitted that no grant by deed of the right of sup- 
port for the factory had ever been made, no easement 
had ‘been acquired from the enjoyment in fact for 
twenty years of the support of the adjacent soil, and 
that the defendants were entitled to judgment. Angus 
v. Dalton, 4Q. B. D. (C. A.) 162. 


EXTRADITION — WARRANT — SUFFICIENCY OF DE- 
SCRIPTION OF OFFENSE — “CRIMES AGAINST BANK- 
RUPTCY LAW”’—EXTRADITION ACTS, 1870 (33 and 34 
vicT. c. 52), s. 8, AND SCHEDULE, AND 1873 (36 and 37 
vict. c. 60), s. 1, AND SCHEDULE.—By the Extradition 
Acts, 1870 and 1873, indictable offenses under the laws 
for the time being in force in relation to bankruptcy 
may be made the subject of extradition treaties. By 
such a treaty, among other crimes fur which extradi- 
tion was to be granted, were “crimes against bank- 
ruptcy law.’’ A warrant for the apprehension of a 
fugitive criminal by virtue of such treaty described the 
offense as *“‘the commission of crimes against bank- 
ruptey law’’ within the jurisdiction of the foreign 
power demanding the extradition. Held, that the 
description was sufficient, and that the warrant was 
good. Ew parte Terraz, 4 Ex. D. 63. 

—_——_@—_——_—— 
CRIMINAL LAW. 

INDICTMENT — PLEAS IN ABATEMENT AND MOTIONS 
TO QUASH— OBJECTIONS TO GRAND JURY —SUFFI- 
CIENCY FOR OBSTRUCTING OFFICER. —In criminal 
practice objections to the constitution of the grand 
jury should be taken by plea in abatement. Pleas in 
abatement and motions to quash the indictment must 
precede the general issue and not follow it. Refusal to 
quash an indictment for a fatal defect apparent on the 
record, is ground for an exception. Refusal to compel 
a@ prosecutor to elect upon which of several counts he 
will go to trial is not ground for an exception. An in- 
dictment charged that the defendant “did obstruct 
one A., he, the said A., then and there being a civil 
officer, to wit, a police constable of said Lincoln, and 
then and there being in the execution of his said 
office, against the form of the statute,” etc. 1 Bishop’s 
Crim. Proc., §§ 730, 756; People v. Robinson, 2 Park 
Cr. 235, 311; State v. Carver, 49 Me. 588, 591. 
Held bad, because it contained no averment that the 
defendant knew the official character of A. Com. v. 
Kirby, 2 Cush. 577; Com. v. Cooley, 6 Gray, 350; State 
v. Downer, 8 Vt. 424, 429; Kernan v. State, 11 Ind. 471; 
United States v. Tinklepaugh, 3 Blatchf. 425; United 
States v. Keen, 5 Mason, 453; Com. v. Israel, 4 Leigh, 
675; State v. Hilton, 26 Mo. 199. Also because it did 
not set forth the official duty performed by A., and 
what was done to obstruct him. State v. Downer, 8 
Vt. 424; State v. Burt, 25 id. 373; Lamberton v. Ohio, 
11 Ohio, 282; Faris v. State, 3 Ohio St. 159; Com. v. 
Stout, 7 B. Monr. 247. Rhode Island Sup. Ct., Jan., 
1879. State v. Maloney. Opinion by Durfee, C. J. 

LARCENY — EVIDENCE OF — POSSESSION OF STOLEN 
PROPERTY.— The defendants were charged with lar- 
ceny. There was evidence of two witnesses that they 
found the property in the possession of the defendant 
a few days after the tarceny, and made arrangements 
with him to carry it out of the State, sell it and divide 
the proceeds, but there was no evidence that defend- 
ant admitted the larceny. On behalf of defendant 
there was evidence of an alibi. The court instructed 
the jury that if they found that the defendants had 
the possession of the stolen property, as testified to 
by the two witnesses, and such possession was unex- 
plained, they must find the defendants guilty. Held, 
to be erroneous, ‘because it excluded all the other evi- 





dence in the case, of alibi, or of other facts, from the 
consideration of the jury. The court said: “‘ Even if 
it be a correct statement of the law that such unex- 
plained possession is presumptive evidence of the lar- 
ceny, which, to say the least, is very doubtful (see 
Graves v. The State, 12 Wis. 591), such a presumption, 
like other mere presumptions, might be overcome by 
evidence, but when the jury are told that if they find 
the defendants so in possession of the stolen property, 
they must find them guilty, then, what by the first in- 
struction was a presumption merely, and whether of 
law or fact, is immaterial, becomes absolute certainty, 
and an unalterable conclusion. * * * * Persons 
guilty of buying, receiving or aiding in the conceal- 
ment of stolen property, knowing it to have been sto- 
len, were formerly treated as accessaries after the fact, 
but now by statute they are chargeable with a sub- 
stantive offense. 2 Bish. on Crim. Law, § 1137. Per- 
sons whose will contributes to a felony, committed by 
another as principal, while themselves too far away to 
aid in the felonious act, are accessaries before the fact. 
Bish. on Crim. Law, § 673; Connaughty v. The State, 
1 Wis. 159. When such persons are not either actually 
or constructively present, acting or abetting in the 
commission of the felony, or in the conspiracy to com- 
mit it, they are not chargeable as principals, but only 
of the substantive offense of being accessaries, if guilty 
of any offense. Ogden v. The State, 12 Wis. 532; Mil- 
ler v. The State, 25 id. 384. In this case, then, if the 
only proof wus that the defendants were found soon 
after the larceny in the unexplained possession of the 
stolen property, and that they were so far away at the 
time that they could not have been guilty of the lar- 
ceny as principals, would not such unexplained pos- 
session, if evidence at all in such a case, be more pre- 
sumptive of their having been accessaries, either be- 
fore or after the fact, than of their having committed 
the act itself, when such latter presumption would be 
rebutted by proof of an alibi.’’ Wisconsin Sup. Ct., 
April 22, 1879. Stute v. Snell. Opinion by Orton, J. 


MURDER—WHEN HOMICIDE PERPETRATED DURING 
AN ALTERCATION IS—DANGERKOUS WEAPONS.—De- 
fendant was indicted for murder. It appeared that he 
sought the deceased at his place of business, and the 
evidence tended to show that he, defendant, then had 
an open knife in his hand; an altercation arose be- 
tween defendant and deceased, when defendant stab- 
bed the deceased with the knife. The defendant was 
convicted of murder. Held, no error. The court 
said: ‘“‘If a party enters into a contest dangerously 
armed, and fights under an undue advantage, though 
mutual blows pass, it is not manslaughter, but murder, 
if he slay his adversary pursuant to a previously 
formed design, either special or general, to use his 
weaponin an emergency. None but a wicked and de- 
praved heart will deliberately determine on the death 
of an assailant, unless it becomes necessary to do so 
in defense of his own life, or to avert impending 
grievous bodily harm, as the law defines that phrase. 
See Judge v. State, at the present term. See, also, 
Rex v. Thomas, 7 Car. & P. 817; State v. Craton, 6 
Ired. 164. Our statutes have classified murders, but 
in no instance have they reduced a common-law mur- 
der to a lesser offense. Code of 1876, § 4295. Every 
murder at common law is murder under our statutes. 
If it now requires a higher degree of criminality to 
secure a conviction of murder than it did at common 
law, the fault is not in the law; it is in its lax and 
falsely merciful administration. The cases, Rex v. 
Thomas and State v. Craton, supra, precisely define 
our views. In Com. v. Keeper of the Prison, 2 Ashm. 


227, 234, a case of primary trial on application for bail, 
the court said: ‘It is difficult to lay down any precise 
rule for judicial government in such a case; but it 
would seem a safe one, to refuse bail in a case of ma 
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licious homicide, where the judge would sustain a cap- 
ital conviction, pronounced by a jury, on evidence of 
guilt, such as that exhibited on the application for 
bail; and to allow bail, where the prosecutor's evi- 
dence was of less efficacy.’ State v. Summons, 19 Ohio, 
141; Ex parte McAnally, 53 Ala. 495. It is our 
purpose to adhere to these rules, although we are aware 
they are somewhat in conflict with other decisions. 

Ex parte Bryant, 34 Ala. 270; Ex parte Heffren, 27 Ind. 

92; McCoy v. State, 25 Tex. 33; Ex parte Miller, 41 id. 
213.’ Alabama Sup. Ct. Ex parte Nettles. Opinion 
by Stone, J. 


—\—__—_—_——_ 


INSURANCE LAW. 





CANCELLATION OF FIRE-POLICY — NOTICE OF — RE- 
FUNDING PREMIUM.—Notice of the cancellation of a 
policy of insurance is sufficient if given either to the 
owner of the insured property or to the mortgagee, to 
whom, by the terms of the policy, the loss, if any, was 
payable; notice to both is not requisite; the cancella- 
tion took effect from the service of such notice upon 
the latter. When a policy has in it a condition reserv- 
ing to the insurers the right to terminate the risk at 
any time on giving notice and refunding a ratable 
portion of the premium, and where there has been a 
note given for the premium, which note was not paid 
at maturity and protested, and notice of cancellation of 
the policy given, the insured is not entitled to claim 
the refunding of aratable portion of the premium as 
provided in the policy. Pennsylvania Sup. Ct., Nov., 
1878. The South Side Fire Ins. Co. v. Mueller. Opinion 
by Trunkey, J. 


FIRE POLICY—-PRODUCTION OF BOOKS AND ACCOUNTS 
AFTER LOSS.— A policy contained the condition the 
assured would after a loss produce, whenever re- 
quired, the books of account, bills of purchase or du- 
plicates thereof, and other vouchers, and permit 
extracts and copies thereof to be made, and until 
compliance the loss was not to be paid. Held, ‘the 
insured was not only bound to produce and exhibit to 
the company or its agent, upon being required so to 
do, the bills of purchase, if within his power or control, 
but, if they were destroyed, as he himself proved, he 
was bound to produce duplicates thereof if it were pos- 
sible for him so todo. And it was no excuse for his 
failure to produce such duplicates that they were not 
in his possession or at his command at the time of the 
demand made; if they could have been had by applica- 
tion to those who could have furnished them, he was 
bound to procure and exhibit them as required. Com- 
pliance with this condition, if required by the company; 
was indispensable to the assured’s right of action, and 
there is no answer to the objection that he had failed 
to comply, unless he could show, either that the com- 
pliance had been waived, or that performance of the 
condition had become impossible without fault of his 
own. This construction is not only reasonable, but it 
would seem to be the only one of which the condition is 
susceptible.’’ A condition substantially in the same 
terms as the present has received a similar construction 
to that here adopted, in the Court of Appeals of New 
York, in the recent case of O’Brien v.-Commercial 
Fire Insurance Co., 63 N. Y. 108. Maryland Sup. Ct., 
Oct., 1878. Farmers’ Fire Ins. Co. v. Mispelhorn. 
Opinion by Alvey, J. 


WAIVER OF CONDITION PRECEDENT TO PAYMENT OF 
Loss.—Where no word or act has been said or done by 
the assurer to mislead the insured or throw him off his 
guard, mere silence is not enough to infer waiver of 
a condition of the policy requiring the production of a 
certificate of an officer before the loss was payable. 
Beatty v. Lycoming Mut. Ins. Co., 16 P. F. Smith, 9. 
Ib. 





NEW BOOKS AND NEW EDITIONS. 


XXX New Jersey Equity yo 


Reports of Cases Decided in the Court nd 
Prerogative Court, and on A 1 in af Court of 
and Appeals of the State of New Jersey. John H. Stew- 


art, Reporter. Vol. III. Trenton: 1879. Pp. xxvi, 786. 
To is one of a series of model reports of very 

learned and excellent courts. We note the follow- 
ing cases. Although by the terms imposed upon a de- 
fendant let in to answer in foreclosure, he is prohibited 
from pleading usury, yet if usury is proved, the com- 
plainant will be allowed to recover only the amount 
equitably due. Powers v. Chaplain, p. 17. A direction 
to invest ashare “in productive funds upon good se- 
curities,’’ means those designated by law; and a disre- 
gard of such requirement renders the executor person- 
ally liable in case of loss or depreciation. Ward 
v. Kitchen, p. 31. Parcel grantees of grantees of mort- 
gaged premises are liable for their respective propor- 
tions of the mortgage debt in the inverse order of con- 
veyance to them. Hiles v. Coult, p. 40. A_ bill of 
peace can only be maintained after the complainant 
has satisfactorily established his right at law, or when 
the persons who controvert it are so numerous as to 
render the intervention of equity necessary to save 
multiplicity of suits. Lehigh Valley R. R. Co. v. Me- 
Farlan, p. 135. Equity has exclusive jurisdiction of a 
case involving the relative rights of two corporations, 
under their charters, to the use of the same stream of 
water. Lehigh Valley Railroad Co. v. Society for Estab- 
lishing Useful Manufactures, p. 145. Where a wife 
expends her money in improving and adorning her 
husband’s homestead, and he wrongfully drives her 
from his house, equity willrelieve her; but otherwise 
when she leaves voluntarily or without cause. Black 
v. Black, p. 215. A court of equity will not sit as the 
divider of gains illegally and secretly made by one 
partner, on the complaint of his copartner. Todd v. 
Rafferty's Administrators, p. 254. The defense of 
usury is valid against a mortgage to several executors, 
where one made the loan and appropriated the excess- 
ive interest. O’Neil v. Cleveland, p. 273. A junk 
dealer, by fraudulent collusion with the employees of 
a corporation, obtained large quantities of old iron, 
belonging to it, at an inadequate price, and threw it 
indiscriminately on his own, so that it was indistin- 
guishable. Held, that he must forfeit the whole mass 
to the corporation. Jewett v. Dringer, p. 291. New 
Jersey does not possess the crown’s common law pre- 
rogative to have its debts paid in preference to those 
of other creditors. Freeholders v. State Bank, p. 811. 
A grantee assuming the payment of a mortgage on 
lands conveyed to him by a grantor not himself liable 
for its payment is not liable for deficiency to the 
mortgagee. Norwood v. De Hart, p. 412. <A legacy to 
‘*be divided between the children of John and James” 
is a legacy to James and the children of John, and the 
donees take per capita and not per stirpes. Declara- 
tion of a will before signing satisfies the statute. 
Errickson v. Fields, p. 634. If directors are employed 
in the business of their corporation, and agree to pay 
themselves a certain sum, such agreement is void, and 
no recovery can be had upon such contract, but they 
may recover upon the quantum meruit. Gardner v. 
Butler, p. 702. The volume contains a number of use- 
ful and elaborate notes, but the arrangement of them 
at the foot of the pages. isa blemish upon the other- 
wise admirable typographical execution of it. 


MriLis’ EMINENT DOMAIN. 


A Treatise upon the Law of Eminent Domain. 
Mills. St. Louis: F. H. Thomas & Company, 1879. 
Ixvii, 404. 


By Henry E. 
Pp. 


This seems a very well-considered book. The sub- 
ject is one of vital importance, and although of com- 
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paratively modern origin, has given rise to a great 
deal of litigation. The author assures us that he cites 
more than 3,200 decisions; and yet so carefully has he 
dwelt upon his materials that he has reduced this mass 
to a very moderate compass. Among the subjects re- 
lated to his precise topic he considers the acquisition 
of rights in real property by dedication; the acquisi- 
tion of prescriptive rights by the public, or by corpo- 
rations authorized to hold property for quasi public 
uses; and the assessment of benefits for local improve- 
ments. The author justly remarks: 


“The history of the exercise of the power of Emi- 
nent Domain in the United States is the history of the 
materia) development of the count The great bulk 
of the cases have appeared within the last forty years. 
Prior to that time, the opening of highways and the 
erection of mills gave rise to an occasional discussion 
of this branch of the law. The era of railroad and 
canal building has thronged the courts with cases; and 
the magnitude of the interests involved has demanded 
and secured for them the attention of counsel of great 
ability, as well as the careful consideration of the 
most learned judges on the bench. Later legislation, 
and constitutional enactments, have somewhat simpli- 
fied the law and settled doubtful questions; but, not- 
withstanding this assistance, the law, as declared by 
oe courts, is far from being uniform or symmetri- 
cal.” 


The author has given a good analysis and division. 
In respect to the all important details of law-book 
making, the volume is a model. The arrangement by 
chapters and sections, with the striking catch-words of 
each section, makes the use of the book convenient, 
and the text is not lumbered with titles of cases and 
quotations, but the substance is pithily expressed, and 
reference is made to foot notes. The book ought to 
find a place in every law library, and by the skill with 
which the subject is treated the author has probably 
secured a monopoly of the field. In typography the 
volume is one of the most elegant of the day. 


a 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tues- 
day, May 27, 1879: 

Judgment affirmed, with cost — Comer v. Cunning- 
ham; Nathans v. Hope.—Judgment reversed and 
new trial granted, costs to abide event — The Nutional 
Trust Company of New York v. Gleason. udgment 
affirmed—Morris v. The People; Seller v. The People. 
——Order affirmed and judgment absolute for défend- 
ant on stipulation, with costs—Smith v. Frankfield.—— 
Orders of General Term and Special Term reversed, 
with costs—O’ Gara v. Kearney.-——Order of General 
Term and Special Term reversed and motion to vacate 
order of arrest granted, with costs—Hennequin v. 
ee. — aoe dismissed, with costs—Phelaun v. At- 
lantic and Gulf Railroad Company and ano.—Mo- 
tion denied without prejudice to an application for 
restitution in court below, without costs of motion— 
People ex rel. Dusenbury v. Spier.—Motion for re- 
argument denied, with $10 costs—Scully v. Sanders. 
—Motion to amend remittitur denied, without costs 
—The West Side Savings Bank v. Newton.—Motion 

nted that cause be put at head of day calendar for 
une 9, 1879, without costs of motion—The Farmers 
and Mechanics’ National Bank of Buffalo v. Hazeltine. 


——>_ 


NOTES. 


HE London Law Magazine and Review, for May, 
contaius articles on The Treaty Making Power of 
the Crown; Legal Fictions; the Case of Angus v. Dal- 
ton; the Simplification of the Marriage Laws of the 
Kingdom; the Jurisdiction of the High Court of Jus- 
tice in Divorce (Niboyet v. Niboyet), and other impor- 
tant matter. Our readers will find the criticisms on An- 





gus v. Dalton and Niboyet v. Niboyet very interesting. 
In an article on The Proposed Extension of County 
Court Jurisdiction, the writer says: ‘It is undesira- 
ble that a judge should be too familiarly known by the 
suitors, or by the bar, or the solicitors in his court; he 
ought not to have opportunities of hobnobbing with 
his people.” This view would make it necessary to 
educate men for judges apart from the rest of man- 
kind. It might not be any better for justice, and 
would certainly make it very unpleasant for the 
judges. 


In a case of Bartleit v. Burrowes, before the Com- 
mon Pleas Division on Friday, counsel moved to quash 
a conviction by the Mayor of Bodmin of three gentle- 
men for the offense of standing still on the pavement, 
and not moving on when desired by the police. The 
by-law under which the conviction took place was to 
the effect that ‘‘ every person who shall stand, loiter, or 
remain on or near any pavement, * * * tothe an- 
noyance of any passenger, * * * and shall refuse 
to disperse on being required,” * * * shall be fined. 
Mr. Justice Denman, recalling the observation of Syd- 
ney Smith, that a regiment of cavalry had in a par- 
ticular riot dispersed ‘‘ one woman,’’ quashed the con- 
viction, not on the grammatical solecism involved in 
the language used, but on the ground that as a fact 
there had been no request and no refusal to move on. 
— London Law Journal. 


Some cases of an unusual character have been on 
trial during the week before Judge Hughes, of the 
United States Circuit Court, at Richmond. They 
were brought by the United States against ex-State 
officers in authority at the time of the evacuation 
of Richmond. It is claimed that the Confederate 
government of Virginia had in the treasury on 
April 2, 1865, a quantity of gold and silver with 
which the officers of that government paid them- 
selves and their soldiers in advance, Gov. William 
Smith taking $5,000, most of it in advance. By the 
public law the conqueror is entitled to the property of 
the conquered and to the rights of action of the con- 
quered power due from its debtors. The United States 
government brings suit as the conquering power against 
these officers, but does not claim any thing that be- 
longs to the State of Virginia as a State. The United 
States government only claims what belonged to the 
Confederate government of Virginia, which was over- 
thrown by its armies in April, 1865. This specie be- 
longed to the Confederate government of Virginia as 
such. The officers of that government as such took 
this money, and the United States government sues 
them as debtors of the Confederate government over- 
thrown by the Union army. 


Mr. Justice Miller, of the Supreme Court, is quoted 
as relating a story told him of Daniel Webster by the 
late Judge Curtis. It illustrates Webster's care in the 
construction of his addresses. Early in Curtis’s pro- 
fessional life he had been employed as a junior counsel 
to Mr. Webster in an important case. A consultation 
being necessary, Mr. Webster invited him to call at his 
office at as early an hour after day-light as he could find 
convenient. When he arrived he found Mr. Webster, 
with the papers on the table before him, a penin hand, 
and several sheets of paper written over. ‘‘ [am very 
glad to see you,”’ said Mr. Webster. ‘‘ I have been tax- 
ing my brain for the last five minutes for the proper 
word in the sentence I am just writing, and can’t call 
itup. Perhaps you can assist me.” After some sug- 
gestions the proper word was found, to Mr. Webster’s 
delight, and th: consultation proceeded. 
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CURRENT TOPICS. 


HE action of the Governor in vetoing the ‘‘ Civil 
Code” is denounced even in communities not 
especially favorable to codification. The English 
law periodicals have copied, with approbation, the 
recent article in the Law JouRNAL on the Governor 
and the Codes, and the American legal press is 
equally emphatic in favor of the views therein con- 
tained. The following is an extract from a letter 
written by one of the professors in the law school of 
Yale college: 


‘‘T hope you will not consider it impertinent if I 
express my great regret that the ‘Civil Code’ failed 
to receive the approval of the Governor. I watched 
the proceedings at Albany with great interest, and 
hoped that the three Codes prepared by the commis- 
sioners would be adopted this session. If New 
York should codify the whole body of the law I 
have no doubt other States would follow as they 
have done in regard to Procedure, I dare say you 
are aware that Connecticut, during the present year, 
has adopted a new system of Procedure, based upon 
the New York Code, The adoption of the Codes 
by the two Houses is certainly a very hopeful sign. 
I did not suppose the movement was so strong; in- 
deed, it seemed to me that the prospect for any 
extensive and systematic scheme of codification was 
at present almost hopeless. The evils of the pres- 
ent system are understood by only a few, and the 
public generally is apathetic. Again, the adoption 
of a Code would afford an inviting opportunity for 
changing the existing law in a multitude of partic- 
ulars, and I suppose every legislator would have his 
little scheme for amendment and reform. It did not 
occur to me that a legislative body existed with 
wisdom enough to take a Code prepared by a com- 
petent commission and enact it into law without 
tinkering and mutilation. I should think the advo- 
cates of codification in New York would lose pa- 
tience when they reflect how near they were to suc- 
cess, and that so great a reform was blocked by a 
veto based upon such trivial objections.” 


The Nation informs its readers that “of all the 
acts of the present Legislature none was more reck- 
less than the passage of what is known as the Field 
Code;” that “the Legislature made no pretense of 
ascertaining what the Field Code actually con- 
tained; ” and that “it is safe to say that no one 
knows at all what is in it; but it is known that it 
makes extensive and sweeping changes in the set- 
tled law of the State, and that no proper inquiry 
has been made as to whether the changes are needed 
or what they are.” It is barely possible that our 
‘impeccable ” contemporary can defend the last 
quotation from the charge of Hibernicism, but ‘‘it 
is safe to say ” that in the sense in which it is meant, 
it asserts that which is incorrect. The radical 


changes in the Field Code are very few, and have 
been long and well known and widely discussed, 
Von. 19.— No. 23. 





although quite possibly Zhe Nation’s omniscient 
glance has not embraced them. The Field Code has 
been printed for nineteen years, has been before al- 
most every Legislature, and has been discussed up 
and down and all around. In one year more it will 
have earned a prescriptive right to be a Code, or at 
least to be known and understood, even by newspa- 
pers which speak thus flippantly and ignorantly 
of it. 


The absurd attacks made upon Judge Dillon in 
consequence of the Iowa Central Railroad litiga- 
tions have indirectly come again to the surface. 
Judge Cole, late a judge of the Iowa Supreme 
Court, one of the counsel in those litigations, is 
charged with having written letters to his client, 
Cate, not only impugning Judge Dillon’s motives, 
but also urging Cate to attack Judge Dillon through 
the press. Proceedings having been taken in the 
United States Circuit Court to disbar Judge Cole on 
this account, he insisted that the communications 
were privileged, and that no such action could be 
predicated of them. Mr. Justice Miller has decided 
that the communications were not privileged, and 
that if Judge Cole’s conduct was reprehensible and 
unprofessional, he must take the consequences. The 
matter, however, stands over till October, when 
Judge Dillon will no longer be on the bench. One 
of the hardest ordeals to which a pure, high-minded, 
and sensitive judge, such as we believe Judge Dil- 
lon to be, is called on to undergo, is the imputation 
of improper motives in judicial action, cast by hon- 
est but over-zealous counsel, such as we presume 
Judge Cole to have been. Such were the senseless 
assaults upon our own Court of Appeals during the 
Tweed litigations. No wonder that such a judge 
sometimes chooses to abandon a position where hon- 
ors are so uneasy for the quiet and usefulness of such 
a post as Judge Dillon has accepted. 


Our great law schools have need of just such men, 
who have added to the learning of their profession 
a long practical experience, and who will devote 
themselves to the task of teaching. The teaching 
of the law schools is too much in the hands of two 
classes: first, mere theorists, doctrinaires, men of 
great learning, but without the requisite practical- 
ness; and second, actively practicing lawyers, who 
“lecture” now and then, but who do not make 
teaching the business of their lives. Teaching is a 
profession apart, not to be taken up and laid down, 
and resumed. It requires the exclusive appropria- 
tion of the best talents. The schools of divinity 
and medicine are superior to those of law in this 
respect. We feel that there is no class of profes- 
sional men who are on their entry upon professional 
life so poorly taught as our own. It is a wonder to 
us, after a considerable experience, how any young 
man ever learns the law except at the expense of 
his clients. Such men as Judge Dillon and Judge 
Cooley are those who will elevate the character and 
usefulness of our law schools, and who will become 
the fit successors of Gould, Kent, 2nd Story. Where 
such men teach, law students should flock. 
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It is doubtful that the history of criminal law can 
furnish a parallel to the crime for which Dye and 
Anderson were hanged at Sacramento, last week. 
Dye was public administrator of Sacramento county, 
and, in conjunction with Anderson and one Lawton, 
plotted the murder of several wealthy old residents 
of that county, supposed to be without heirs and 
intestate, in order that he might possess himself of 
their estates through the manipulations of his office. 
Killing a man in order to administer upon his es- 
tate is certainly a novelty. The scheme failed in 
execution in one instance, and through the discov- 
ery of a will or of heirs in others. At length the 
conspirators actually murdered one Tullis, who was 
thought to answer the requirements, but who turned 
out, like most men of property, to have heirs, 
namely, an afflicted brother and nephew waiting for 
his money. The discovery of the crime was equally 
singular. It was ascertained that the murderers had 
used a boat to go to the victim’s residence, and on 
the boat, evidently a new one, were found pencilled 
figures and computations which proved to be the 
computation of the amount of lumber necessary to 
construct such a boat. Inquiry among the lumber- 
yards soon exposed the recent purchase of the exact 
kind and quality of lumber by the guilty parties, 
and Dye soon confessed. It is to be hoped that the 
new Constitution of California has made the office 
in question a salaried one, rather than dependent as 
formerly solely on the fees and perquisites derivable 
from the estates administered, and thus taken away 
such a fearful inducement to official diligence. 


In speaking of the decision of the General Term 
of the Third Department in the Anneke Jans case, 
we alluded to the opinion of Justice Learned, but 
omitted to mention that the principal opinion was 
written by Justice Bockes. We have found it a 
learned and interesting production. 


> 


NOTES OF 


PROPOS the decision of the Supreme Court of 
the United States in The Congress and Empire 
Spring Co. v. Edgar, published ante, page 413, is the 
decision of the Supreme Court of Massachusetts in 
Linnehan v. Sampson, 8 Cent. L. J. 442, wherein it 
was held, in an action to recover damages for inju- 
ries occasioned to the plaintiff, by a bull belonging 
to the defendant, and which, at the time of said in- 
juries, was being led through the streets of a city 
by the defendant’s servant, if the evidence shows 
that the injuries were caused by propensities usual 
and ordinary in such animals as that of the defend- 
ant, and also that in so leading said animal, the de- 
fendant’s servant was negligent in view of such pro- 
pensities, the plaintiff is entitled to recover, although 
no specific evidence of any exhibitions of vicious- 
ness or unruliness in said animal has been brought 
to the knowledge of the defendant. At the trial it 
was ruled that the plaintiff must prove that the bull 
had such propensities, known to the defendant, as 
caused him to be a dangerous animal when led by 
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one man through a city. The court said on this 
point: ‘‘It might well be that previously to the in- 
jury the defendant had had no trouble in managing 
the animal, and no knowledge of any thing specially 
or peculiarly vicious in his habits or inclinations, 
But the jury may well have believed that he knew 
what is a matter of common knowledge, that a bull 
is an excitable and powerful animal, and that, if from 
any accidental or unexpected cause he should be- 
come excited while led or driven through a public 
street, he might be dangerous. Hudson v. Roberts, 
6 Ex. 697. It is impossible to say upon the evidence 
reported that the jury would not be justified in 
finding that the knowledge, which by the ruling of 
the court was necessary to the maintenance of the 
action, was satisfactorily proved. There was testi- 
mony to the effect that defendant had said that it 
was careless so to lead the bull through the streets, 
and that he ought to have been tied behind a wagon 
as he had been ever before. The jury, if they be- 
lieved this evidence, might well have considered it 
as an admission that he knew that the animal needed 
to be kept under control, and also that he knew that 
the control which his servant had applied for the 
purpose of leading him through the streets was in- 
sufficient. In Lyons v. Merrick, 105 Mass. 71, it 
was held that the owner or keeper of animals, of a 
vicious disposition or mischievous habits, of which 
the owner had previous actual or implied notice, is 
bound at his peril to keep them at all times and all 
places properly secured, and is responsible to any 
one who, without fault on his part, is injured by 
them. The case of Hewes v. McNamara, 106 Mass. 
281, is to the same effect. If the jury were satis- 
fied that the defendant knew or ought to have known 
that the bull had dangerous propensities, it is unne- 
cessary to prove that on any previous occasion he 
had actually endangered the life or limb of any per- 
son. Worth v. Gilling, L. R.,2 C. P. 1.” 


In Fegley v. McDonald, 7 Weekly Notes, 71, the 
Supreme Court of Pennsylvania decided that where 
property of the principal debtor sufficient for the 
payment of the debt is so within the control of the 
creditor that, by the exercise of reasonable diligence 
he may realize the sum due him, and he voluntarily 
and by supine negligence relinquishes it, the surety 
is discharged. The case was this: A and B were 
joint obligors in a bond conditioned for the faithful 
performance by A of his duties as treasurer of a 
masonic lodge. A was directed by the lodge to pay 
from moneys in his hands $920 due the Grand Lodge 
for rent and dues. He gave the Grand Lodge his 
personal check, dated May 27, for this amount, hav- 
ing in bank on the day it should have been pre- 
sented a sum sufficient to meet it; but the officers of 
the Grand Lodge did not present the check until 
June 4, and the bank having on that day appropri- 
ated the money for a debt due itself, there were no 
funds in the bank to A’s credit. A never accounted 
to the lodge for the $920, and the lodge paid subse- 
quently, under threat of expulsion, from other funds, 
the sum due the Grand Lodge, Held (affirming the 
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judgment of the court below) that B as surety was 
discharged from liability on his bond by the delay 
in the presentation of the check. Mercur, J., in the 
course of his opinion remarked: ‘‘ A check is gen- 
erally designed for immediate payment, and not for 
general circulation. It is the duty of the holder 
to present it for payment as soon as he reasonably 
may, and if he does not, he keeps it at his own risk.” 
The rule is well settled that when a creditor has in 
his hands the means of paying his debt out of the 
property of his principal debtor, and does not use 
it up, the surety is discharged. It need not be act- 
ually in the hands of the creditor, if it be within 
his control, so that by the exercise of reasonable 
diligence he might have realized his pay out of it, 
yet voluntarily and by supine negligence relinquished 


it, the surety is discharged. Commonwealth v. Van-. 


derslice, 8 S. & R. 452; Ramsey v. Westmoreland 
Bank, 2 Penn. 203; Hverly v. Rice, 8 Harris, 297; Bos- 
chert v. Brown, 22 P. F. Smith, 372. We have never 
been able to appreciate the correctness of the de- 
cision in Clark v. Sickler, 64 N. Y. 231; 8. C., 21 
Am. Rep. 606, where the principal debtor upon an 
overdue promissory note went with the money to 
pay it to the holder, who declined to receive pay- 
ment and requested the debtor to keep the money, 
which he did, and it was held not to discharge a 
surety on the note though the principal debtor was 
then solvent and became afterward insolvent. 


In Pettilon v. Hipple, decided by the Supreme 
Court of Illinois in January last, it was held that a 
court of equity could enjoin a stakeholder on a 
wager or bet from paying money in his hands to the 
winner where complaint shows that the money is still 
in his hands. The same court has held that where 
the money has been paid over by the stakeholder 
it cannot be recovered of him. Gregory v. King, 
58 Ill. 169; 8. C., 11 Am. Rep. 56. In Bawden v. 
Shadwell, Amb. 269, Lord Hardwicke held under the 
statute of 9 Anne, making all securities for money 
at play void, that chancery would take jurisdiction 
and afford relief. In that case Shadwell had won 
£500 of complainant at back-gammon for which he, 
sometime afterward, gave his bond and subsequently 
paid a part of the money. The report of the case 
states that the chancelior ‘‘ decreed with great clear- 
ness and said by statute 9 Anne, all securities for 
money won at play are made void, consequently the 
payment under any such security cannot be sup- 
ported.” In the case of Downs v. Quarles, Littell’s 
Select Cases, 489, it was held that a court of equity 
would not, under the statute of Kentucky, sustain 
a bill for the recovery of money paid on a gaming 
contract on the mere ground that it was so lost. 
But it was said that anterior to any legislation on 
the subject of gaming which was not prohibited by 
the common law: “Chancery watched gaming con- 
tracts with a jealous eye and would frequently lay 
hold of slight circumstances to set them aside, such 
as the enormity of the demand, from which imposi- 
tion would be presumed, or the fact that the sum 
won or lost was beyond the estate and degree of the 





parties, would frequently induce the chancellor to 
interfere. 7 “3 * Since the passage of 
the statutes of Virginia and this country upon the 
subject, all such contracts are treated as they ought 
to be, and are placed upon the grade of base con- 
tracts, infected with a turpitude of consideration 
and are declared void. Hence, equity has frequently 
set them aside when they are executory only, and 
has perpetually enjoined judgments founded upon 
securities given on such consideration.” Numerous 
authorities are cited in support of the proposition 
which fully sustain it. Nor does the fact that both 
parties are guilty of a breach of a penal statute mat- 
ter. See Davidson v. Givins, 2 Bibb, 200, where 
this question is discussed and the court holds that 
on principle independent of precedent the court 
should exercise jurisdiction, but refers to adjudged 
cases which sustain the jurisdiction. 


In Comstock v. City of Grand Rapids, 40 Mich. 
397, it was held that a legally elected officer, duly 
qualified and standing ready to perform the duties 
of his office, is entitled to the salary, if it has not 
been paid, even though debarred from the perform- 
ance of his duties by an intruder acting in good 
faith. But after the salary has been paid toa de 
facto officer while he was in possession of the office, 
the de jure officer cannot, afters he has gained pos- 
session, maintain an action against the municipality 
to recover salary for the same time. Dolan v. The 
Mayor, 68 N. Y. 274; 8. C., 23 Am. Rep. 168 ; 
Auditor of Wayne Co, v. Benoit, 20 Mich. 176; 8. C., 
4 Am, Rep. 382. In the first of these cases the 
plaintiff was appointed to a municipal office and 
entered upon the discharge of his duties. After- 
ward K. was appointed to the same office, and he 
excluded plaintiff therefrom and discharged its 
duties until he was himself removed by a judg- 
ment of ouster, and plaintiff restored. The salary 
of the office was by statute made payable monthly, 
and during the time of plaintiff’s exclusion had 
been paid to K. It was held that plaintiff could 
not compel the city to again pay the salary for the 
same period. In the other case B. and M. were 
opposing candidates for county treasurer. M. was 
declared elected by the county canvassers and 
entered upon the duties of the office. The election 
was contested, and B. was finally declared entitled 
to the office by the judgment of the Supreme Court. 
The county auditor in settling with M. allowed 
him the salary for the time he held the office. Held, 
that B. could not recover of the county salary for 
the time M. was actually in office, but that his 
remedy was against M., Cooley, J., dissenting. 
But the officer de jure may recover the salary of the 
de facto officer without deduction for the services of 
the incumbent (People v. Miller, 24 Mich. 458 ; 8. 
C.,9 Am. Rep. 131) ; but in Mayfield v. Moore, 58 
Ill. 428 ; S. C., 5 Am. Rep. 52, it was held that the 
incumbent was entitled to deduct the necessary 
expenses of the office. So it is held that a de facto 
ofier cannot maintain an action against the muni- 
cipality for the salary of compensation attached 
to the office. Matthews v. Supervisors of Copiah 
County, 53 Miss. 715 ; 8. C., 24 Am. Rep. 715. 
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TWENTY-SIXTH AMERICAN REPORTS. 


HIS volume contains 169 cases, selected from 18 
volumes of reports of the States of Connecti- 
cut, Florida, Indiana, Iowa, Kansas, Kentucky, 
Louisiana, Massachusetts, Michigan, New York, 
Texas and Virginia. The characteristics of the vol- 
ume are the same as those of the 25th, except that 
it contains a table of cases overruled, doubted or 
denied, There are extensive notes on the subjects 
of Labor by mistake on another's property; Distinc- 
tion between adultery and fornication; Alteration 
of notes; Unintentional assault; Certification of 
checks; Contempt; Judgments of Divorce in other 
States; Ferry franchises; Gift of bank deposits; 
Waiver of condition in insurance policy by knowl- 
edge of agent; Judicial sales; Druggist’s license; 
Assumption of mortgage by grantee; Liability of 
municipal corporation for injury by changing grade 
of street ; Liability of owner of dangerous premises ; 
Form of notice of dishonor of negotiable paper; 
State regulation of form of patent right notes; 
Photographs as evidence; Common-law dnty of 
railroad company to give signals at crossings; No- 
tice of and effect of mistake in record of convey- 
ances; Rewards; Tenancy by entirety; Implied 
revocation of wills by subsequent birth. 

As a whole, the volume is of greater interest than 
_ the 25th. We have spoken of a number of the 
cases, especially of those in Massachusetts, and 
those pertaining to the rights of prisoners as wit- 
nesses. We now note a few of the most peculiar 
and important decisions. 

Accession.— Where one by mistake, and in good 
faith, cut cord-wood on the land of another, and 
hauled it to a landing and piled it, it was held 
that the owner was not liable for the value of such 
labor. The Isle Royal Mining Co. v. Hertin (37 Mich. 
332), p. 520. The distinction made in this case is 
that, while accession can be used as a shield, it can- 
not be wielded as a sword. Although the plaintiff 
could not maintain an affirmative recovery under 
such circumstances, yet if he had stood on the de- 
fensive, the true owner could not have recovered 
the increased value of the wood. 

ASSAULT AND Bartery.— A boy 13 years old, 
sportively but wantonly, threw a piece of mortar at 
another boy, which accidentally hit a third boy, and 
injured his eye. Held, that he was liable in dam- 
ages to the latter. Infancy is no defense to such 
action. Peterson v. Haffner (57 Ind. 130), p. 81. 

ASssESsMENT.— Where one on presentation and de- 
mand pays, under protest, an assessment, regular on 
its face, made by a municipal corporation for a local 
improvement, and the assessment is afterward set 
aside and adjudged void, he may recover the amount 
so paid. Peyser v. Mayor (70 N. Y. 497), p. 624. 

CARRIER.—A common carrier is bound to carry 
for a reasonable remuneration, but is not bound to 
carry at the same price for all. Johnson v. Pensacola 
and Perdido R. R. Co. (16 Fla. 623), p. 731. 

Assumpsit will not lie to recover damages for the 
negligent loss of baggage gratuitously carried. 


Flint and Pere Marquette Railroad Co. v. Wier (37 
Mich. 111), p. 499. 

ConstrTtuTIoNAL Law.—A statute forbidding any 
person to carry on the stabling business within a 
given distance of the grounds of a specified agri- 
cultural society, during the continuance of its fairs, 
and imposing a penalty for any breach of the law, 
is an unconstitutional interference with the right of 
enjoyment of private property. Commonwealth v. 
Bacon (13 Bush, 210), p. 189. 

A colored man, excluded from a theater solely on 
account of his color, may maintain an action of dam- 
ages therefor. Joseph v. Bidwell (28 La. Ann. 382), 
p. 102. 

ContemptT.—An attorney sent to a judge, out of 
court, a letter containing the following: ‘‘ The rul- 
ing you have made is directly contrary to every prin- 
"ciple of law, and everybody knows it, I believe;” 
and “it is our desire that no such decision shall 
stand unreversed in any court we practice in.” 
Held, a contempt of court, and summarily punisha- 
ble. Jn re Pryor (18 Kans. 72), p. 747. 

Where upon proceedings for contempt the moving 
party tenders an issue of law, which is tried, a writ 
of error will lie upon that adjudication. Tyler v. 
Hammersley (44 Conn. 393), p. 471. 

Contrract.—A sculptor agreed to make a bust, 
and that the customer need not accept it unless she 
was satisfied with it. The bust was a good piece of 
work, but the customer was not satisfied. Held, that 
no action would lie for the price. Zaleski v. Clark 
(44 Conn. 218), p. 446. 

DamaGes.—In an action by a wife, under the 
civil damage act, her anxiety, mortification, sorrow, 
and loss of her husband’s society, cannot form an 
item of damage. Koerner v. Oberly (56 Ind. 284), 
p. 34. 

Drvorce.—Adultery is sexual intercourse of a 
married woman with any other man than her hus- 
band; fornication is the like intercourse of an un- 
married woman with any man. This definition is 
criticised in the note. Hood v. State (56 Ind. 263), 
p. 21. 

Infant children of divorced parents cannot. set 
aside the decree of divorce. Baugh v. Baugh (37 
Mich. 59), p. 495. 

A decree of divorce cannot be founded on con- 
structive service of process on the wife, when she is 
confined in a lunatic asylum in another State, by 
the husband’s procurement, and such decree may 
be collaterally impeached, there being no right to 
appeal, or move to vacate, or fora new trial. New- 
comb v. Newcomb (13 Bush, 544), p. 222. 

Evipence.—In an action for damages for mali- 
ciously burning a barn, evidence of defendant’s 
good character is not admissible under the general 
denial. Gebhart v. Burkett (57 Ind. 378), p. 61. 

Whenever the truthfulness of a witness is assailed 
either directly or by cross-examination, or by evi- 
dence of inconsistent acts or statements, or by con- 
trary evidence as to the matters testified to by him, 
his reputation for truth may be sustained by direct 
evidence adduced for that purpose. George v. 





Pilcher (28 Gratt. 299), p. 350. 
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On an indictment for rape, the testimony of the 
* complainant may be confirmed not only by evidence 
that she had communicated her complaint to per- 
sons out of court, about the time of the offense, but 
the details of such communication may be given by 
the witnesses. State v. Kinney (44 Conn. 158), p. 436. 

On a question of handwriting, photographic copies 
of the disputed writing, attached to commissions 
executed in other States, the original being on file 
in this State, cannot be received in evidence. Hborn 
v. Zimpleman (47 Tex. 503), p. 315. 

ExEMPTION.—Horses and carts of one engaged in 
carting coal are not exempt as implements of trade. 
Enscoe v. Dunn (44 Conn. 93), p. 480. 

Household furniture, otherwise exempt, is not de- 
prived of that character by the fact that it is not all 
necessary for the debtor’s personal use, but is kept 
for the use of guests and boarders for hire. Rasure 
v. Hart (18 Kans. 340), p. 772. 

A homestead exemption cannot be claimed as 
against a fine due to the Commonwealth for a viola- 
tion of its criminal laws. Whiteacre v. Rector (29 
Gratt. 714), p. 420. 

InsuRANCE.—Patterns for iron castings, used by 
the hands of a single person, are “tools ” within a 
policy insuring against fire “fixed and movable 
machinery, engine, lathes, and tools,” of a man- 
ufacturer of machinery; and are not within an 
exception of ‘‘jewels, plate, watches, ornaments, 
medals, patterns, printed music,” etc. Lovewell v. 
Westchester Fire Ins. Co, (124 Mass. 418), p. 671. 

An assignee of a life policy, who has no interest 
in the life insured, cannot recover on the policy. 
Missouri Valley Ins. Co. v. Sturges (18 Kans. 93), p. 
761. 

An anchor is not necessary to the seaworthiness 
of a Mississippi flat-boat. Donnally v. Merchants’ 
Mut. Ins. Co. (28 La. Ann. 939), p. 129. 

InTEREST.—A note upon a conventional rate of 
interest draws that rate until payment, although not 
paid at maturity. Cecil v. Hicks (29 Gratt. 1), p. 
391. 

Jury.—An instruction by a sheriff, on a matter 
of law to his jury, after their retirement and in the 
absence of the counsel, will invalidate the verdict, 
although after verdict he submitted it to both coun- 
sel, and they approved it. ead v. Cambridge (124 
Mass, 567), p. 690. 

JuDGMENT.—A domestic judgment may be im- 
peached collaterally by proof that the defendant 
was not served, and did not appear, although the 
record recites a service and contains an apparent 
appearance by attorney. Ferguson v. Crawford (70 
N. Y. 253), p. 589. 

NEGLIGENCE.—The owner of a tenement-house is 
under no duty to his tenants to keep the fire-escapes 
in repair so as to be safe for small children to play 
onthem. McAlpin v. Powell (71 N. Y. 126), p. 555. 


LicensE.— Where a druggist’s license is required, 
one cannot sell drugs and medicines under a license 
as a retail merchant. 
765), p. 110. 

MALictous ProsEecuTion.—An action for malicious 
prosecution will lie for maliciously and without 


State v. Holmes (28 La. Ann. 








probable cause instituting or instigating proceedings 
to have the plaintiff declared insane. Lockenour v. 
Sides (57 Ind. 360), p. 58. 

MucnicrpaL CorPpoRATION. — Where a municipal 
corporation, in raising the natural grade of a street, 
accumulates earth upon the lot of an adjacent owner 
and thus injures his property, it is liable in damages 
therefor. Hendershott v. City of Ottumwa (46 Iowa, 
658), p. 182; contra, Fellowes v. City of New Haven 
(44 Conn. 240), p. 451. 

A municipal corporation is not liable for a per- 
sonal injury caused by the negligence of its firemen 
in the discharge of their duty. Greenwood v. Louis- 
ville (13 Bush, 226), p. 263. So of its police offi- 
cers. Pollock’s Adm’r v. Louisville (id. 221), p. 260. 

NEGOTIABLE InsTRUMENTS.—A letter addressed 
by the holder of a note to the indorser, describing 
it, and stating that it had not been paid, and that 
the holder looked to him for payment, is a valid no- 
tice of dishonor. Cromer v. Platt (37 Mich. 182), 
p. 503. 

Nuisance.—A plank-road company was forbid- 
den to erect gates in a city. The city limits were 
extended so as to comprehend -one of its gates. 
Held, that the gate did not thereby become a nui- 
sance subject to injunction. Chope v. Detroit and 
Howell Plank-Road Co. (37 Mich. 195), p. 512. 

OrricE.~—Where duelling disqualifies from office, 
one may be removed from office therefor by guo war- 
ranto without previous conviction. Royall v. Thomas 
(28 Gratt. 130), p. 335. 

Patents.—-A statute requiring patent right notes 
to state the particular consideration is unconstitu- 
tional. Cranson v. Smith (37 Mich. 309), p. 514. 

Persury.—An action will not lie for damages in 
consequence of the defendant’s perjury in a former 
suit, whereby the plaintiff failed to recover. Gus- 
man Vv. Hearsey (28 La. Ann, 709), p. 104. 

Ramroav.—It is a nuisance for a railroad to neg- 
lect to give signals of approaching trains at cross- 
ings, although none are required by statute. Lowis- 
ville, etc., R. R. Co. v. Commonwealth (13 Bush, 388), 
p. 205. 

Sunpay.--To haul to market on Sunday one’s 
dead-ripe crop of melons, which would otherwise 
spoil, is a ‘‘ work of necessity ” within the statute. 
Wilkinson v. State (59 Ind. 416), p. 84. 

Taxation. — One may lawfully change his resi- 
dence to avoid taxation. Thayer v. Boston (124 
Mass. 132), p. 650. 

Wuu.—A will is impliedly revoked at common 
law by the subsequent birth of a child to the testa- 
tor. Negus v. Negus (46 Iowa, 487), p. 157. 

One who purchases real estate from the devisee 
under an invalid will is not a bona fide purchaser as 
to the lawful heir. Fallon v. Chidester (46 Iowa, 
588), p. 164. 

Wrrvess.—A physician is not punishable for con- 
tempt for refusing to testify as an expert, in a crim- 
inal case, without being paid as for a professional 
opinion. Buchman v. State (59 Ind. 1), p. 75. 

The admission or rejection of a witness under the 
age of 14 is discretionary. State v. Richie (28 La, 
Ann, 827), p. 100. 
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It will be seen from the foregoing that the volume 
presents an extraordinary number of interesting 
cases, and many which cannot pass unchallenged. 
The notes illuminate the doubtful or disputed cases. 


—_——_>—___——_ 


TAUTOLOGY IN DEEDS AND MORTGAGES. 

** What's the first excellence mhetengert Tautology. What's 
the second? Tautology. What's the third? Tautology. 
—{Steele’s Comedy, “ Tae FunERAL.”” 


URING the year 1878, there were recorded in the 

Register's office in New York city, about twelve 
thousand deeds, including thereunder leases, con- 
tracts, or other instruments, and about six thou- 
sand mortgages. The average cost of recording a 
deed was $2.25; of a mortgage, $2.75. So that during 
one year about $40,000 was paid to the Kegister for re- 
cording instruments in his office. Paid to what pur- 
pose? Largely for copying into books a vast mass of 
superfluous words. Words, words, words. Old set 
phrases ‘which have come down to us from by-gone 
times when as Steele says, tautology was the first, the 
second, the third excellence ina lawyer. ‘ The uni- 
versal practice is to extend a deed by means of repeti- 
tions, tautology and circumlocution. The origin of 
this abuse is to be traced to the cupidity of convey- 
ancers.’’ Walker’s Amer. Law, 399. 

Stop and think. Eighteen thousand times in one 
year in one office, were written and paid for, these 
words, “hath granted, bargained, sold, aliened, re- 
mised, released, conveyed and confirmed, and by these 
premises doth grant, bargain, sell, alien, remise, re- 
lease, convey and confirm.” 

Quere, will any lawyer who may chance to read this 
article define for us without looking it up, the legal 
scope and effect of the word ‘“‘ remise ”’ as distinguished 
from the other shibbolettis just recited? Here are 
twenty-four words, which, if written eighteen thousand 
times, make 432,000 words, for copying which owners of 
real estate paid some $900. Of what use are they? 
None whatever say 1 Rev. Stat. 748,§1. It is there 
provided “‘every grant or devise of real estate or any 
interest therein hereafter to be executed shall pass all 
the estate or interest of the grantor or testator unless 
the intent to pass a less estate or interest shall appear 
by express terms, or be necessarily implied in the terms 
of such grant.”’ Why then is it necessary to use more 
than one word, John Doe “ grants” to Richard Roe? 
Instead of twenty-four words, one. Instead of 432,000 
only 18,000; instead of $900, less than $50. The word 
“grant ’’ would suffice for a mortgage as well as a deed, 
for the qualification of the estate would ‘“‘ appear by 
express terms.’’ Still, as there is in common speech, 
the words, deed, mortgage, which have a well-recog- 
nized legal meaning. Why notusethem? John Doe 
“deeds”? to Richard Roe, John Doe “ mortgages” to 
Richard Roe. 

The foregoing is an illustration drawn from only one 
part of adeed. It could be drawn from any and every 
part. Useless repetition, which day after day, year 
after year, is being accumulated in our record offices, 
necessitates the use of thrice as many books as need 
be. Cuibono? Copying clerks, none else. It is in- 
juring our profession. Every dollar given to mechani- 
cal labor therein is a dollar taken from brain labor. 
Every dollar of useless expense attending the transfer 
of real estate, fetters it just so much, and in the end 
we lose by it. This is an age that demands practical 
common-sense performances, stripped of useless forms. 

Whether we be conservative or not, is immaterial. 
We cannot stem the tide. The proportion of husk to 


kernel in the ponderous, dusty, worn-out tomes in our 
halls of record is amusing, when one thinks of it in 
any spirit but that of blindly following precedent be- 





cause fearing to go astray. It is appalling if one stops 
to reflect. The drawing of a deed has come to be 
wholly a perfunctory thing, except the filling up of the 
blanks properly. We no longer charge for the printed 
part. Why then continue the use of words, for which 
we are not paid, when the only reason they were orig- 
inally used was to getanincreaseof pay? Oh, but we 
must follow precedent. Well, if you cut them out, you 
will follow precedent. Have you never heard of the 
maxim ratio cessante, lex cessit? apply it here. The 
reason, that is, the pay having ceased, the law, that is, 
this mass of verbiage, ought to cease also. Mr. Barbour, 
in his Chancery Practice, recognizes the force of this 
rule in an amusing way. In one of his later editions, 
in a note to a form for a creditor’s bill, he naively says 
that, the compensation per folio for drafting bdills in 
equity having been abolished, he has shortened the 
form as much as possible. 

There are in « full covenant warranty deed of acity 
lot, under our present forms, about a thousand words 
in a mortgage, containing interest and insurance 
clauses, about seventeen hundred words. The descrip- 
tion of a city lot rarely takes over one hundred and 
fifty words. Deducting these which are a constant 
quantity I venture to affirm that just as valid instru- 
ments, containing all the essence, but stripped of the 
verbiage, can be drawn with a fourth of the words, 
making a saving of three-fourths. Is such saving 
worth attempting? This question must be answered by 
the profession some day. For the purpose of making 
good my assertion, and to engage attention, and pro- 
voke discussion, I beg to submit the following form for 
a full covenant warranty deed, and ask any one to 
point out wherein it fails as a muniment of title. 

“This Instrument Witnesseth: John Doe, and Mary, 
his wife, of the city and State of New York, of the first 
part, hereby deeds (or grants) unto Richard Roe of 
same place, of the second part, for the sum of one 
thousand dollars, the receipt of which is hereby ac- 
knowledged, the following real estate (description), to- 
gether with all the privileges and appurtenances 
thereunto belonging, to hold the same in fee simple 
absolute, free of dower. 

“Said John Doe covenants with said party of the 
second part, that heis seized in fee simple absolute of 
said premises, that he has full right to deed the same as 
he hereby does; that said party of the second part shall 
at all times quietly enjoy the same as against all per- 
sons lawfully claiming or to claim the same; thal 
the same are free of all incumbrances; that whenever 
thereunto reasonably required, he will execute such 
further assurance of the same, as may be necessary to 
vest in said party of the second part, the fee simple 
absolute privileges and appurtenances of the same, and 
that said premises to said party of the second part 
against all persons lawfully claiming or to claim the 
same, he will warrant and forever defend. 

‘In witness whereof, said parties of the first part 
have hereunto set their hands and seals, this nineteenth 
day of March, one thousand eight hundred and seventy- 
nine.” 

Two hundred and thirty-two words, with the descrip- 
tion, say four hundred words, to record which the legal 
fees would be forty cents. Let me refer any one dis- 
posed to carp at this form to Walker's American Law, 
lecture 31, pp. 398 to 413. He will then see that there 
is nothing particularly original in this article, but the 
same views were advocated by Prof. Walker, one of 
our best text writers forty years ago, and he will there 
find answered all the objections he can probably raise 
to this form. Lastly, let me close with a quotation from 
the address of Mr. David Dudley Field to the law stu- 
dents of Buffalo, see page 195 of the current volume of 
this Journal, in speaking of ‘ the inexorable logic of 
events.”” He closes with words pertinent to my posi- 
tion, that our profession must bestir themselves in the 
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direction of simplicity. ‘‘ Fortunate will he be who 
foresees it, prepares for it, and helps its coming; un- 
fortunate he who shall resist and be overcome.” 

J.B. L. 





INDICTMENT OF WHITE PERSON AND 
NEGRO FOR INTERMARRYING. 


SUPREME COURT OF ALABAMA, DECEMBER, 1878. 


GREEN V. THE STATE. 

Section 4189 of the Code, which makes it an offense for a white 
person and negro tointermarry, and inflicts upon persons 
of the different races living togetherin adultery, equal, 
though severer punishment than where that offense is,com- 
mitted by persons of the same race—is a valid law of this 
State, and not violative of the Constitution or law of the 
United States. Overruling Byrnes v. The State, 48 Ala. 195. 

Marriage is not a mere contract, but a social or domestic in- 
stitution, upon which are founded all society and order, to 
be regulated and controlled by the sovereign power for the 
good of the State; and the several States of the Union, in 
the adoption of the recent amendments to the Constitution 
of the United States, designed to secure to citizens rights 
of a civil or political nature only, did not part with their 
hitherto unquestioned power of regulating, within their 
own borders, matters of purely social and domestic con- 
cern. 


|g seg from Circuit Court of Butler. Tried before 

Hon. John K. Henry. 

The indictment in this casecharged that before the 
finding thereof, “Aaron Green, a negro man, and 
Julia Atkinson alias Green, a white woman, did inter- 
marry with each other against the peace,”’ etc. 

The defendant, Julia, demurred to the indictment, 
on the ground that it charged no offense; but her de- 
murrer was overruled, and the trial proceeded on plea 
of not guilty. The bill of exceptions recites “ the facts 
were undisputed and admitted by the defendant, 
which established all the allegations of the indictment. 
It was further admitted, and undisputed by the de- 
fendant, that the marriage took place in Butler county, 
Alabama, on the 13th day of July, 1876. Thereupon, 
the court charged the jury, if they believed the evi- 
dence, they must find the defendant guilty. The de- 
fendant excepted to this charge.”’ 

The jury found the defendant guilty, and the court 
thereon sentenced her to imprisonment in the peni- 
tentiary for two years, and she appealed. 


P. O. Harper, for appellant, cited and relied on the 
case of Burns v. The State, 48 Ala. 195. 


John W. A. Sanford, Attorney-General, contra — 
The case of Burns v. The State should be overruled. 
It is not supported by reason or authority. See Ellis 
v. The State. 42 Ala. 525, and Gibson v. The State, 36 
Ind. 404. This last case contains a very exhaustive dis- 
cussion of the question. 


MANNING, J. The question this record presents is, 
whether or not the State may make the marriage of a 
white person with a person of the negro race, a punish- 
able offense. The statute is as follows: ‘‘If any white 
person and any negro, or the descendant of any negro 
to the third generation inclusive, though one ancestor 
of each generation was a white person, intermarry, or 
live in adultery or fornication, with each other, each 
of them must, on conviction, be imprisoned in the pen- 
itentiary, or sentenced to hard labor for the county, 
for not less than two, nor more than seven years.” 
§ 4189 (3602) of Code of 1876. 

This statute was assailed, so far as it concerned the 
living “in adultery or fornication,” of a man and 
woman of the different races, in Ellisv. The State, 42 
Ala. 525, and Ford v. The State, 53 id. 150. For the 
like offense between a man and woman of the same 
race, a penalty less severe was denounced—§ 4184 (3598). 
And this inequality of punishment was supposed to 





bring the section first quoted above into conflict with 
the “civil rights act ’’ of Congress, enacted to prevent 
certain discriminations against persons of African de- 
scent, on account of race, color or previous condition of 
servitude. But this court, in both the cases, held the 
law in question to be valid. 

In Burns v. The State, 48 Ala. 195, according to the 
fourth head-note, the decision in Ellis v. The State, 
supra, was overruled. Burns, a justice of the peace, 
had as such performed the rites of matrimony between 
a white person and a negro, contrary to a statute; and 
having been convicted of and fined for the offense, our 
immediate predecessors reversed the judgment, hold- 
ing, that the section first above cited, and that under 
which the conviction was had, were in conflict with 
the act of Congress referred to, and therefore void. 

The argument in support of this decision was as fol- 
lows: “ Marriage is a civilcontract, and in that charac- 
ter alone is dealt with by the municipal law. The 
same right to make a contract as is enjoyed by white 
citizens—means the right to make any contract which 
a white citizen may make. The law intended to de- 
stroy the distinction of race and color, in respect to the 
rights secured by it.”” And again: ‘ One of the rights 
secured by citizenship, therefore, is, that of suing any 
other citizen. The civil rights bill now confers this right 
upon the negro in express terms, as also the right to 
make and enforce contracts’’ (neither of which was 
ever denied to a free person of any color, in the courts 
of this State), “‘amongst which is that of marriage 
with any citizen capable of entering into that relation.” 

This seems to us a very narrow and an illogical view 
of the subject. And it might, perhaps, be a sufficient 
answer to it to say: What the law declares to be a pun- 
ishable offense, is, marriage between a white person and 
anegro. And it no more tolerates it in one of the parties 
than the other, in a white person than a negro or 
mulatto; and each of them is punishable for the offense 
prohibited, in precisely the same manner and to the 
same extent. There is no discrimination made in 
favor of the white person, either in the capacity to 
enter into such arelation, or in the penalty. Moreover, 
at the time of the passage of the so-called “ civil rights 
act,’’ similar laws to those of Alabama existed against 
such intermarriages in several, perhaps in nearly all, of 
the Northern States, whose representatives in Congress 
voted for that act; and as no mention was made in the 
act, or in any other act of Congress, of such intermar- 
riages, the presumption is that it was not intended to 
secure to persons of the negro race any greater rights 
in those Northern States, or consequently in any other, 
than they already enjoyed in them. It is apparent, 
therefore, that the statute of Alabama is not ip con- 
flict with the act of Congress, if that be consistent to 
the extent supposed with the Constitution of the 
United States. 

But the subject should be regarded with a broader 
view. Is marriage, as the argument objected to as- 
sumes, nothing more than a civil contract? Is it, *‘in 
that character alone,’ dealt with by the municipal 
law? 

Doubtless, it is by a contract—that is, by the agree- 
ment of the parties—that they enter into the state of 
marriage. But, as was said by the Supreme Court of 
Delaware, it is a contract ‘‘ of a peculiar character and 
subject to peculiar principles. It may be entered into 
by persons who are not capable of forming any other 
lawful contract; it can be violated and annulled by law, 
which no other contract can be; it cannot be deter- 
mined by the will of the parties, as any other contract 
may be; and its rights and obligations are derived 
rather from the law relating to it, than from the con- 
tract itself.’’ Townsend v. Griffin, 4 Har. 440. Accord- 
ing to Judge Story, “‘ Marriage is not treated as a mere 
contract between the parties, subject as to its continu- 
ance, dissolution and effects, to their mere pleasure 
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and intentions. But it is treated as a civil institution, 
the most interesting and important in its nature, of 
apy in society.” Confl. of Laws, § 200. C. J. Robert- 
son, of Kentucky, said of it: “‘ As every well-organized 
society is essentially interested in the existence and har- 
mony and decorum of all its social relations, marriage, 
the most elementary and useful of them all, is regu- 
lated and controlled by the sovereign power of the 
State, and cannot, like mere contracts, be dissolved by 
the mutual consent only of contracting parties, but 
may be abrogated by the sovereign will, either with or 
without the consent of both parties, whenever the 
public good, or justice to both or either of the parties 
will be thereby subserved. Such a remedial and con- 
servative power is inherent in every independent na- 
tion, and cannot be subjected to political restraint or 
foreign control, consistently with the public welfare. 
And, therefore, marriage, being much more than a con- 
tract, and depending essentially on the sovereign will, 
is not, as we presume, embraced by the constitutional 
interdiction of legislative acts impairing the obligation 
of contracts."” Maguire v. Maguire,7 Dana, 181. And 
Mr. Bishop (from whose work on Marriage and Divorce, 
the foregoing extracts are taken, and who insists that 
marriage is not a contract, but a status) says: “The 
fact that parties enter into marriage only over the 
threshold of a contract, furnishes all the foundation 
there exists for the exceedingly loose definition which 
terms it a contract.’’—1 vol., § 12 (36 a). 

This institution is, indeed, “‘the most interesting 
and important in its nature of any in society.” It is 
through the marriage relation that the homes of a peo- 
ple are created—those homes in which, ordinarily, all 
the members of all the families of the land are, during 
a part of every day, assembled together; where the 
elders of the household seek repose and cheer, and re- 
paration of strength from the toils and cares of life; 
and where, in an affectionate intercourse and conver- 
sation with them, the young become imbued with the 
principles, and animated by the spirit and ideas, which 
in a great degree gives shape to their characters and de- 
termine the manner of their future lives. These homes, 
in which the virtues are most cultivated and happiness 
most abounds, are the true officine gentiwm—the nurser- 
ies of States. Who can estimate the evil of introduc- 
ing into their most intimate relations elements so 
heterogeneous that they must naturally cause discord, 
shame, disruption of family circles and estrangement 
of kindred? While with their interior administration, 
the State should interfere but little, it is obviously of 
the highest public concern that it should, by general 
laws adapted to the state of things around them, 
guard them against disturbances from without. 

Hence it is, that, if not in every State of the Union, 
in all of them in which any considerable numbers of the 
negro race resided, statutes have been enacted pro- 
hibiting marriages between them and persons of the 
white race. Said the Supreme Court of Pennsylvania, 
in a recent case: ‘‘ Why the Creator made one white 
and the other black, we do not know; but the fact is 
apparent, and the races are distinct, each producing 
its own kind and following the peculiar law of its con- 
stitution. Conceding equality, with natures as perfect 
and rights as sacred, yet God has made them dissimi- 
lar. * * * * The natural law, which forbids their 
intermarriage and that amalgamation which leads toa 
corruption of races, is as clearly divine as that which 
imparted to them different natures.”’ Phila. & W. 
Chester R. R. Co. v. Miles, 2 Am. L. Rev. 358 (cited in 
State v. Gibson, 36 Ind. 404). 

It depends very much, of course, upon the relative 
proportions and condition of the two races in any 
State, whether legislation of the kind in question is 
necessary there or not. It is, also, a fact not always suffi- 
ciently felt, that the more humble and helpless families 
are, the more they need this sort of protection. Their 





spirits are crushed, or become rebellious, when other 
ills besides those of poverty are heaped upon them. 
And there are (we presume) but few localities anywhere 
in the United States, in which the conviction has not 
obtained, and been approved by minds the most sedate, 
that the law should absolutely frustrate and prevent 
the growth of any desire or idea of such an alliance, 
and all the secret arts, practices and persuasions of 
servants or others upon the weak-minded or froward, 
to bring it about —by making marriage between the 
two races legally impossible, and severely punishing 
those who perform, and those who, with intent to be 
married, go through the ceremonies thereof. Mani- 
festly, it is for the peace and happiness of the black 
race, as well as of the white, that such laws should 
exist. And surely there cannot be any tyranny or 
injustice in requiring both alike, to form this union 
with those of theirown race only whom God hath 
joined together by indelible peculiarities, which de- 
clare that He has made the two races distinct. 

How, then, can it be maintained that the States of 
this Union, in adopting amendments which make no 
allusion to such intermarriages, intended to deprive 
themselves of the important power of regulating mat- 
ters of so great consequence and delicacy within their 
own borders for themselves, as it always was their un- 
doubted right to do. In an able and emphatic opinion, 
the Supreme Court of Indiana unanimously decided, 
that this had not been done. State v. Gibson, 36 Ind. 
389. A similar decision has been lately made in Texas, 
in acase of Frasher v. The State, according to a note 
in the Central Law Journal (vol. 6, p. 1). We have not, 
however, any report of the case. The jurisdiction of 
the State of North Carolina over the same subject, and 
the validity of her laws prohibiting such intermar- 
riages, are assumed to be beyond question, by the Su- 
preme Court of that State, in the cases of The State v. 
Ross and The Same v. Kennedy, 76 N. C. 242 and 251. 
And, in a case on habeas corpus, before him, Judge 
Duval, a Federal judge, holding the District Court of 
the United States at Austin, Texas, commenting on 
the same statute of Texas which was held valid by the 
Supreme Court of that State, as mentioned above, 
said: ‘Marriage between the two races is wholly ab- 
horrent te my sense of fitness and propriety; and I 
presume it would be no violation of the Constitution 
and laws of the United States—inasmuch as marriage 
is but a civil contract, to be regulated by the laws of the 
several States—were the State of Texas now to pass a 
law forbidding such marriages, under penalties extend- 
ing to both races alike.’’ But he thought the law under 
consideration void, ‘‘ because it would visit a heavy 
penalty upon a white citizen, and none whatever upon 
a colored citizen, for doing a certain act.’’ 5 Cent. Law 
Jour. 149. 

The amendments to the Constitution were evidently 
designed to secure to citizens, without distinction of 
race, rights of acivil or political kind only—not such 
as are merely social, much less those of a purely do- 
mestic nature. The regulation of these bélongs to the 
States. It is a satisfaction to find this recognized, im- 
pliedly, in an opinion of the Chief Justice of the 
United States, announcing the recent decision of the 
Supreme Court upon the civil rights act of Louisiana. 
This statute required those engaged in the transporta- 
tion of passengers to carry colored persons in the same 
cars, cabins, etc., as whites. And the Supreme Court 
decided that so far as it applied to foreign and inter- 
State commerce, it was void, because the regulation of 
such commerce was, by the Constitution, reserved to 
the Congress of the United States. Of the statute, 
the Chief Justice said: “It does not act upon the 
business, through the local instruments to be employed 
after coming within the State, but directly upon the 
business as it comes into the State from without, or 
goes out from within. * * * A passenger in the 
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cabin, set apart for whites without the State, must, | 


when the boat comes within, share the accommodations 
of that cabin, with such colored persons as may come 
* * 
The river Mississippi passes through, or along the bor- 
ders of ten different States, and its tributaries reach 
many more. The commerce upon these waters is im- 
mense, and its regulation clearly a matter of national 
concern. If each State was at liberty to regulate the 
conduct of carriers while within its jurisdiction, 
* * * jt could prescribe rules by which the carrier 
must be governed within the State, in respect to pas- 
sengers and property brought from without. On one 
side of the river, or its tributaries, he might be re- 
quired to observe one set of rules, and on the other 
another Commerce cannot flourish in the midst of 
such embarrassments. No carrier of passengers can 
éonduct his business with satisfaction to himself, or 
comfort to those employing him, if on one side of a 
State line, his passengers, both white and colored, must 
be permitted to occupy the same cabin, and on the 
other kept separate.’”’ 

For these reasons, and to the extent mentioned, the 
“civil rights’? law of Louisiana was declared to be 
unconstitutional and void. 6 Cent. Law Jour. 102. 

It will be observed, that it is not asserted by the 
court, that Congress bas any authority over such mat- 
ters by virtue of the 14th, or any other amendment to 
the Constitution. Nor is it intimated that those 
amendments secured the objects which the Louisiana 
act was designed to effect. On the contrary, it seems 
to be admitted that but for the clause, which was in 
the Constitution from the beginning, giving to the 
general government the power ‘to regulate com- 
merce with foreign nations and among the several 
States,”’ the States might, respectively, enact such laws 
ag to them should seem expedient in respect to the so- 
cial intercourse, while travelling, of their own citizens 
of the two races; and that these laws might be very 
different on one side of a river or of an imaginary line 
across it. 

Noamendment to the Constitution, nor any enact- 
ment thereby authorized, is in any degree infringed 
by the enforcement of the section of the Code, under 
which the appellant in this cause was convicted aud 
sentenced. 

{In view of the decision made by our predecessors 
in Burns v. The State, supra, which is hereby over- 
ruled, we trust that the executive of the State will find 
just reasons in this case, why appellant should receive 
a pardon. 2 

In performance of our duty, the judgment of the 
Circuit Court must be affirmed. 


————_ >-—_———_ 


EVIDENCE OF PRIOR FRAUDS OF AGENTS 
IN ACTION AGAINST PRINCIPAL. 
ENGLISH COMMON PLEAS DIVISION—NOV., 26, 1878. 

« maine 


BLAKE Vv. THE ALBION LIFE ASSURANCE SOCIETY. 


In an action for the return of money paid by the plaintiff to 
the defendant through the fraud of the defendant’s agent, 
evidence that by the same false pretenses, as in the par- 
ticular case, the defendant's agent had induced other per- 
sons to pay money to the defendant is admissible to prove 
either the agency or the fraud, and defendant’s knowledge 
of it. 


CTION to recover money paid by the plaintiff to 
the defendant through the alleged fraud of the 
defendant’s agent. The judgments state the case. 
The jury on the trial gave a verdict for the plaintiff, 
a rule for a new trial having been granted on the 
ground of misconception of evidence. 


Willis, Q. C., and Tindal Atkinson, showed cause. 





Mclntyre, Q. C., and Patchett, Q. C., in support of 
the rule. 

Grove, J. In this case I regret that I have to give 
judgment first, as the evidence is voluminous, and my 
Lord who tried the case would have been better able 
to state it. I rather expected that when the argument 
came to be heard two objections would have been 
taken to the admissibility of this evidence—one treat- 
ing it as a totality, and the other splitting it up and 
objecting to particular parts. But there has been no 
argument on the latter alternative; and, therefore, all 
I have to consider is whether this evidence, taking it 
as a whole, is admissible. The action was brought by 
the plaintiff to recover back money’ paid to the defend- 
ant company, which it was alleged had been obtained 
from him by their agent fraudulently. The nature of 
the alleged fraud is this: The plaintiff says that he 
saw an advertisement of one Howard offering to lend 
money on personal security. He wrote to Howard, 
asking for a loan, and received a favorable answer, the 
only condition being, ‘‘ You will have to insure your 
life in an office to be selected by me.” The plaintiff 
proposed to borrow £1,500 on these térms, insured his 
life with the defendants at the instance of Howard, 
and paid to them £59 odd by way of premium. He 
did not, however, get the £1,500, various other condi- 
tions being proposed to him which he refused. He 
could not get back the monéy which he had paid; he, 
therefore, only got a policy of insurance, which might 
or might not be worth any thing. The plaintiff's case 
was that, under pretense of a promised loan, Howard 
was to inguce persons to insure their lives in an office 
with which he was connected, and by this means was 
enabled to pocket their money without giving any cof- 
sideration. In his statement of claim the plaintiff 
says that ‘‘the defendants and the said H. Howard, 
by the contrivance in this statement of claim men- 
tioned, fraudulently induced the plaintiff to pay the 
£59 6s. 3d. upon the pretense that the sum of £1,500 
should be advanced to him upon the terms agreed and 
hereinbefore s@t forth, whereas, in fact, they never 
intended that the sum should be advanced, and always 
intendedy without any notice to the plaintiff, to de- 
mand securities which they knew he would not give or 
agree to;’’ and then he claims, not damages for the 


r fraud, but, practically, a rescission of the contract. 


This is, therefore, an action for money had and re- 
ceived by the defendants without consideration, and 
obtained from the plaintiff by the fraud of the defend- 
ant company, or of its agents. Whether an action for 
deceit can or cannot be maintained against a company, 
where a company has obtained money through the 
fraud of its agerfts, such money can undoubtedly be 
recovered back by the person from whom it has been 
so obtained. That is the case here; the money was 
clearly obtained from the* plaintiff by fraud, and it 
went into the coffers of the defendant company. How 
is the plaintiff to prove the fraud? Here is a man, 
giving the name of Howard, which, as far as the trans- 
action with the plaintiff goes, might be his real name, 
who by requiring further secyrities than he originally 
stipulated for, virtually broke his undertaking to grant 
a loan, and received from the company, in return for 
introducing the insurer, fifty per cent of the premium. 
These are all the elements of fraud in the transaction ; 
and there is nothing on the face of them conclusive of 
fraud. Then other evidence was tendered te show 
that this was a fraud; that the policy was a sham 
policy; and that the loan was never intended to be 
made. The plaintiff says, I will show that there is no 
such person as Howard, and that exactly analogous 
transactions had been carried out with ten or a dozen 
other persons. The defendants contend that the plain- 
tiff cannot show general transactions on the part of 
this company in this and other cases in which they 
have put forward a fictitious name, and obtained 
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money on the faith of exactly similar promises of 
loans which they have never advanced to the persons 
to whom they promised them. I am of opinion that 
this evidence was admissible for the purpose of estab- 
lishing fraud, which you can only prove by showing 
what was behind the ostensible transaction. The only 
way to prove that acts are fraudulent is to show the 
intent, the motive, the design, that is to be coupled 
with these acts. Therefore, were we to hold other- 
wise, and such evidence was not admissible, fraud 
could never be proved at all. Totake the common in- 
stanee of fraud committed by means of begging let- 
ters. If a single letter to one individual only were 
proved, the evidence would probably be ihsufficient 
for a conviction; but the particular transaction is 
shown to be a guilty one by proving that the person 
charged has done the same thing twenty times before, 
and that in each case be has told false stories, and 
given fictitious names. Then is there any rule of law 
to exclude this evidence? I am of opinion that there 
isnot. Where the act itself does not per se show its 
nature, the law permits other acts to be given in evi- 
dence for the purpose of showing the nature of the 
particular act; as for instance, in cases of uttering 
counterfeit coin, even in some cases of murder, and, 
generally, wherever it is necessary to show the intent 
with which an act was done. There is no difference 
between the rules of the civil and the criminal law in 
this respect;* if any thing, the criminal law of evi- 
dence, which deals with cases where life and liberty 
are in dispute, is more strict than the civil. There- 
fore, supposing this action was brought against How- 
ard, and it was doubtful whether his acts were fraudu- 
sent, you might give evidence of other acts to show 
that he did intend fraud. Now, that being so, can 
this evidence be given as regards a third person? 
Now I will assume that if such third person had been 
charged with frauds similar to the particular act by 
Howard, but unconnegted with it, they would not 
have been admissible. But cannot you give such evi- 
dence, when you identify these fraud® with the per- 
son by whom the particular fraud was committed? 
Suppose Howard to be a fictitious name, aad that the 
defendants perfectly well knew that these transac- 
tions were fraudulent, and that they were committed 


by Howard, and the defendants got the benefit of 4 


them; then it appears to me that this evidence is ad- 
missible. If you show similar shams, carried out un- 
der the same false name, and that the defendants are 
the people who put the money in their pocket in each 
case, the difficulty arising from any possibility of mis- 
take in the case is removed, and the jury may reason- 
ably be called upon to infer that the defendants in- 
tended to pocket the money of the plaintiff in the 
particular case. The instances that I have cited from 
the criminal law show that this evidence is admissi- 
ble; and I know of uo case the other way. Suppos- 
ing Howard to be a fictitious person, then the evidence 
would be admissible in order to satisfy the jury that 
the defendants had used a fictitious name for the 
purpose of fraudulently getting morfey. To show that 
Howard was only one of ten fictitious names, was to 
show that the use of that pseudonym was a fraudulent 
fiction and not a mistake. How could that be shown 
except by the fact that they did transact business un- 
der various fictitious nanies? The very same man 
whom they called Howard, they called Gard and other 
names. [am at a loss to see how that evidencecan be 
thought to be inadmissible. Every fraud must con- 
sist of a number of acts all calculated to further the 
fraudulent design. Is the plaintiff not entitled to 


* R.v. Burdett, 4 B. & A. 9, 122, per Best, J.; Attorney-Gen- 
eral v. Le Merchant, 2 T. R. 201, n.; R. v. Murphy, 8C. & P. 
297, 306; Leach v. Simpson, 5 M. & W. 309, 312, per Parke, B.; 
Stone’s Case, 25 How. St. Tr. 1314; Melville’s Case, 29 id. 764.— 
(Nore sy REPoRTER.]) 








show that the company entered in their books a series 
of fictitious names? Suppose that there was no per- 
son at all acting as agent of the company, and How- 
ard, Gard, Wood, and the rest were names and noth- 
ing more; then the plaintiff would be entitled to show 
that the real persons he was dealing with were these 
directors, Who put forward fictitious names in order 
to get letters into their own hands surreptitiously; he 
would be entitled to connect those fictitious names 
with the defendants, and to show that the insurance 
company, with whom the plaintiff insured, was con- 
nected with the name of the person who had adver- 
tised for persons wishing for loans. It would bea 
natural supposition of the plaintiff that Howard de- 
sired an insurance ina good, solvent company,and that 
there was nothing novel in his making it a condition 
of the loan that the plaintiff should insure in a coms 
pany to be named by him. I think that the plaintiff 
was entitled to show that the insurance company were 
really the principals and had no agents. It is very 
doubtful whether an action for deceit will lie against 
acompany. All that we have to decide, however, is 
that the plaintiff can bring this action, which is for the 
return of money paid without consideration, and that 
the benefit which the company derived from the frauds 
of their agent, if they had one, must be givenup. It 
follows that the only evidence by which it could be 
shown that the money was obtained by fraud, and that 
the company benefited by it, was admissible. 

LinDLeEy, J. I am of the same opinion, and after 
the exhaustive judgment of my brother Grove, I have 
very few words toadd. The plaintiff's case is: I was 
induced by the fraud of Howard to pay certain money 
to you, the defendants, and, at the time [ paid it, you 
knew it was obtained by the fraud of Howard. How 
is that case to be proved? We are asked to exclude all 
the evidence that was given as to the mode in which 
the defendant company carried on its business; in 
other words, all the evidence that throws light on this 
particular transaction. It is said by the plaintiff 
that this transaction of which he complains is only 
one of aclass, and that a fraudulent class. Let it be 
shown that a fraud on A is one of a class of similar 
frauds upon B, C and D, and the frauds upon B, C and 
D at once become evidence in an action by A. It comes 
to this—is the plaintiff to be at liberty to show that 
this money was obtained from him by false pretenses? 
He can only show that the pretense made to him was 
fraudulently false, by showing a series of similar pre- 
tenses similarly falsified. If that evidence is to be 
excluded, it must be by some very strict rule that I do 
not know of. The true answer to such a suggestion is 
that the rule that excludes evidence of transactions 
other than the one that is being inquired into does 
not apply where the transaction that is the subject of 
the inquiry is one of a class. It does not appear to 
me to be necessary to decide the point as to the lia- 
bility of companies for frauds of agents. 

Lord CoLeripeGr, C. J. I am of the same opinion. 
Many questions have been raised in this ca8e which I 
do not think it necessary to decide now. The simple 
question raised by this rule is whether certain evi- 
dence was properly received atthe trial. Now it is ob- 
vious that in order to discover whether evidence is ad- 
missible at Nisi Prius the statement of claim has to 
be looked at. Objections might possibly have been 
taken to the statement of claim; but that question 
does not arise now. The general outline of the fraud, 
alleged in the claim is this: A person called Howard 
offers by advertisement a loan of money, and the 
plaintiff answers the advertisement. Howard makes 
it one of the terms of the loan that the plaintiff shall 
insure his life in the defendant company’s office. The 
negotiation is effected, and the premium is paid; out- 
wardly there is no connection between the company 
and Howard. Afterward exorbitant conditions are 
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added to the terms on which the money was to be ad- 
vanced, which condition the plaintiff refuses, and no 
money is advanced. Obviously, so stated, there is 
nothing in the transaction which may not be bona fide. 
Suppose the office selected by Howard had been one of 
undoubted character, no jury upon thése facts alone 
would find complicity between the office and Howard, 
and a verdict for the plaintiff. But, on inquiry, it was 
found from other cases that there was the most inti- 
mate connection between Howard and the defendants, 
and that the transaction between the plaintiff and 
Howard was quite well known to thé defendants; 
offers of loans having been made for years under vari- 
ous names upon condition of insuring in the defend- 
ants’ office, and upon the premium having been paid, 
the loan being in each case refused. It is not diffi- 
cult, to see that the obtaining of these premiums on 
policies of which there were no renewals, and upon 
which nothing was ever paid, was greatly to the bene- 
fit of the directors of this company. Such a state of 
facts, if proved, would show a gross and abominable 
fraud; but the proposition is that, though those facts 
would disclose a gross and abominable fraud, and 
though they could only be proved by giving in evi- 
dence the other cases that had been discovered, yet the 
rules of evidence prevent that being done. If that 
proposition were correct, many claims perfectly just 
and fair must fail by reason of it. There was a time 
when that would have been no argument against the 
correctness of the proposition; but that time has 
passed; and now the general rule is that almost every 
thing that can throw light upon the matter is admitted. 
In any but an English court, and to any one but an 
English lawyer, the controversy whether this evidence 
is admissiblé or not would seem, I imagine, supremely 
ridiculous; because it is admitted that it is most co- 
gentand material to the plaintiffs claim. Some legal 
ground having, however, to be shown fer receiving it, 
I thinkat is receivable on two distinct legal grounds. 
Two things are necessary to be established here, 
agency and fraud. It was necessary to show that those 
who effected the contract were agents of the defend- 
ants, and that what was done was done with fraud. 
Now, except as to. Howard, the agency was clear. The 
secretary, manager, and others, were manifestly agents 
to effect insurances for the company. It is, therefore, 
clear that the company would be responsible for acts 
done by them in the course of their duty. As regards 
Howard, this was not so manifest; and, therefore, 
this evidence was receivable to prove the agency of 
Howard. It would not be the less receivable on this 
groun@, because it would prejudice the defendants in 
another way. There is no such rule of evidence. This 
evidence does clearly go to prove Howard’s agency. 
Evidence—in many cases conclusive evidence — was 
given that Howard and all these other names that 
were used were aliases of Wood; that Wood was in 
intimate connection with the company, through its 
managing director and secretary; and that Wood re- 
ceived half of the premium paid to the company on an 
insurance being effected. Now it is clearly evidence 
of Howard’s agency to show that this man who called 
himself Howard was Wood, that he was in intimate 
connection with these directors, and that they were re- 
peatedly benefiting by his frauds; because the moment 
that you establish that all these names were aliases of 
one person, and that under those names this business 
was donducted for the benefit of the company, it seems 
to me that you establish also that that person was an 
agent of the company. This evidence is, therefore, 
receivable on that ground. But, secondly, you must 
also show that these acts were fraudulent. Supposing 
that this case had stood alone, there was certainly no 
conclusive evidence of fraud on the part of the com- 
pany, byt when it appears that the various names are 
aliases of one and the same agent, and that these re- 
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peated acts of getting moffey from persons who receive 
no corresponding benefit were known to the defendants, 
I think it is proved that the acts were fraudulent in 
their nature. Then the facts that the plaintiff had to 
establish, viz., that Howard was the agent of the de- 
fendants, that he had committed frauds, and that by 
those frauds the defendants had benefited, are made 
out. 1 think that this evidence does not fall within 
the rule, Res inter alios acta alteri nocere non debet; 
because the facts given here in evidence are necessary 
links in the chain of proof in the particular case. As 
to the previous decision of this court in the same case 
(35 L. T. Rep. [N.S.] 269), by which certain paragraphs 
were struck out from the claim, I think that does not 
conflict with our present decision, because they con- 
tained statements of res inter alios acte without any 
attempt to connect them with the res inter partes acta. 
As to the observations of two of the judges in that 
case, it is not necessary to decide whether they can all 
be supported. They had reference only to the subject 
then before the court. I am of opinion, therefore, 
that this evidence was admissible, and that the rule 
should be discharged. . : 
° Rule discharged. 


J. Robinson, solicitor for plaintiff. 


Phelps, Bennett and Woodforde, solicitors for de- 
fendants. 


Notre sy REPoRTER.— Where, in action against A, to recover 
the value of work done by the plaintiff to certain houses on 
the order of B, the question was, whether A or B was liable as 
principal; evidence was held to be admissible to prove that A 
had given orders to persons, other than the plantiff, to do 
work at the same houses. Woodward v. Buchanan, L. R., 5Q. 
B. 285; 22 L. T. Rep. (N. 8.) 123. See, also, Reg. v. Francis, L. 
R., 2 C. C, 128, 131; 30 L. T. Rep. (N. 8.) 503. 





MUNICIPAL CORPORATION—FIRE DEPART- 
MENT—CONTROL OF, AND LIA- 
BILITY FOR ACTS OF. 

NEW YORK COURT OF APPEALS, MARCH 25, 1879. 
SmirH v. Ciry or ROCHESTER. 

The common council of a city directed the fire department of 
the city to assemble at midnight on the 3ist of December, 
1875, and to take part in the celebration of the incoming 
centennial year. Plaintiff, while passing along a public 
street, was injured by a hose cart through the negligence 
of the driver, while acting in pursuance of said order of 
the common council. Held, that the common council had 
no authority to order the fire department to so assemble 
and parade, and that the city was not liable. 

CTION for injuries received by the plaintiff 
through the alleged negligence of a driver of a 
hose cart belonging to the fire department of the de- 
fendant. At the time of the injury the hose-cart was 
being driven along a public street of the city of Roch- 
ester in pursuance of an order of the common council 
requiring the fire department to assemble at midnight 
of December 31, 1875, and take part in the celebra- 
tion of the centennial year. The plaintiff was non- 
suited. A motion for a new trial heard in the first in- 
stance at General Term was denied and judgment 

ordered for the defendant on the merits. 13.Hun, 214. 

Plaintiff appealed. 

John H. Martindale, for appellant. 
James Breck Perkins, for respondent. 


Muuuer, J. The doctrine is well settled that muni- 
cipal corporations are within the operation of the gen- 
eral rule of law, that the superiér or employer must 
answer civilly for the negligence or want of skill of 
their agent or servant in the course of their employ- 
ment, by which another is injured. It is essential, 
howevgr, to establish such a liability, that the act 
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complained of must be wit@in the scope of the corpo- 
rate powers as provided by charter or positive enact- 
ment of law. If the act done is committed outside 
of the authority and power of the corporafion, as 
conferred by statute, the corporation is not liable, 
whether its officers directed its performance or it was 
done without any express direction or command. It is 
ultra vires and cannot be made the basis of an action 
for damages for that reason. These general principles 
are fully sustained by the authorities.» See Dill. on 
Mun. Corp., §§ 766, 767, aud authorities cited. 

The liability of the defendant is sought to be main- 
tained upon the ground that, although the defendants’ 
horses and hose cart were purchased and designed for 
public service in the fire department, and were gener- 
ally employed in that service, it was competent for the 
defendant to employ them in some other service, not 
of a public but purely of a private character, so as to 
render the defendant liable for damages arising from 
their negligence. This position rests upon the ground 
that the corporation is liable wherever it uses the 
property in a service which is not of a public nature 
authorized by law, and its orders impose upon servants 
who have the charge and control of such property the 
duty of obedience, and render the corporation respon- 
sible for the negligent misconduct of the servant, as 
much as that of any other superior, or as for any other 
malfeasance. 

We are referred to some authorities which, it is 
claimed, uphold the doctrine contended for; but we 
think that they do not sanction any such principle, as 
is manifest from an examination of the same. In 
Eustman v. Meredith, 836 N. H. 285, the action was for 
an injury caused by the giving away of the flooring of 
atown house erected by the town, which was imper- 
fectly constructed; and it was held that no action 
would lie against the town. The dictum of Perley, 
C. J., in the opinion, as to the liability of corporations 
for private injuries, caused by improger management, 
does not go to the extent of holding that they are lia- 
ble for acts done by its officers or managers beyond 
the scope of the powers conferred by law; nor was it 
intended, we think, to hold that in the latter case the 
corporation were liable when the property was not 
employed for thé purposes and objects for which it was 
designed. So alsothe remarks in Bailey v. The Mayor, 
8 Hill, 531, of Nelson, C. J., which are cited to the 
effect that municipal corporations in their private 
character as owners and occupants of land, must be 
regarded the same as individual owners and dealt with 
accordingly, must be restricted, I think, to apply only 
to cases where the officers do not exceed their powers. 
Ini the case of Neuert v. Gity of Boston, 120 Mass. 338, 
where the corporation was held liable for damages oc- 
casioned by the negligent suspension of a telegraph 
wire for the use of the fire department, the wire was 
for the benefit of and used by the corporation, at- 
tached to a building belonging to the city, and was 
owned and maintained for the use of the fire depurt- 
ment. It had also caused or authorized its removal, 
and hence the injury occurred while the city had con- 
trol over it and its agehts were acting by its authority. 

In Lee v. The Village of Sandy Hill, 40 N. Y. 442, 
the town officers were acting under a resolution of the 
board of trustees to remove obstructions from the 
street. They made a mistake and committed a tres- 
pass, but acted in entire good faith in the performance 
of a public duty. As they exceeded their powers 
while engaged in an act lawful in itself, it was held 
that the corporation was liable, whether the trustees 
were regarded as mere agents of the corporation, or 
the trespass was déemed the act of the cerporation 
itself. The case differs from one where there is an ab- 
sence of authority from the beginning and the agents 
were acting entirely beyond their powers. The rule 
lgid down in Dillon on Corporations, § 780, that muni- 





cipal corporations are ligble for the improper manage- 
ment and use of property in the same manner as pri- 
vate corporations and natural persons, must be 
regarded as relating to acts done which are lawful in 
themselves, where a liability is created by reason of 
the result whieh flows from the manner in which such 
acts are performed or for a neglect of duty in the law- 
ful care and management of the public property, and 
not to cases where there is no authority whatever to 
bind the corporation, the injury done is caused by an 
act which is not sanctioned by law. The remarks 
cited from Jewett v. The City of New Haven, 38 Conn. 
386, that where the question is whether the principle 
of respondeat superior applies to a municipal corpora- 
tion, it should distinctly appear, in order to hold them 
liable, that the services in which the party doing the 
mischief was engaged at the time was private and not 
public, were not required for the decision of the case; 
and if they can be considered as sustaining the doc- 
trine contended for, cannot be regarded as sound law. 
No reported case sustains the principle, that when the 
common council of a municipal corporation exceed 
the powers conferred by the charter of the city they 
represent by using the property of the city, as was 
done in this case, for purposes not recognized by law, 
that the corporation is answerable for negligence in 
the managerhent of such property. Such arule would 
place in the hands of the members of the common 
council of a municipal corporation a power to create 
liabilities of the tax payers, which is without any pre- 
cedent or authority of law and which might be liable 
to great abuse. The decisions of the courts are, we 
think, in a contrary direction, and the cases establish 
beyond question that to authorize the conclusion that 
the order to the driver of the hose cart was justified 
by the common council, it should appear that there 
was express authority in the charter, or that it was 
done in pursuance of some general authority to act for 
the corporation in reference to the matter. Thg rule on 
the subject is well stated in the opinion of Shaw, C. J., 
in Thayer v. The City of Boston, 19 Pick. 516, as follows: 
“As ageneral rule the corporation is not responsible for 
the unauthorized and unlawful acts of its officers,though 
done colore officii; it must further appear that they 
were expressly authorized to do the acts by the city 
government, or that they were done bona fide in pur- 
suance of ageneral authority to act for the city on 
the subject to which they relate, or that in either case 
the act was adopted and ratified by the corporation.” 
This rule is upheld in Lee v. The Village of Sandy 
Hill, supra, in the opinion of the court as well as in 
other decisions. - See, also, The Mayor v. Bailey, 2 
Den. 433; Buffalo & Hamburgh Turnpike Co. v. The 
City of Buffalo, 58 N. Y. 659; Anthony v. Inhabitants 
of Adams, 1 Mete. 284; The Mayor V. Cunliff, 2 Comst. 
15; Ham v. The Mayor, 70 N. Y. 459; Morrison v. 
Lawrence, 98 Mass. 219. The case last cited is directly 
in point. The action was for an injury sustained by 
the plaintiff's intestate by the negligent firing.of a 
rocket by the defendant’s servant. <A resolution had 
been passed by the common council under a statute 
authorizing the celebration of the Fourth of July, and 
the yeas and nays were not taken as required by law; 
and it was held, upon this ground, that there was no 
claim against*the corporation, without passing upon 
the question, whether the city- could be held liable, 
even if the purchase of the fireworks was duly author- 
ized. If the corporation would not be liable Sunder 
such circumstances no liability would be incurred 
in the case at bar, where there is an entire want of au- 
thority. If it had power to ordér the driver of the 
hose cart, it could only do so in accordance with the 
statute granting such power; and if it had no such 
power, the order was clearly void, and the corporation 
was not liable for the consequences arising,from its 
being carried into effect. 
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In this case ‘no power was conferred upon the com- 
mon council to employ the hose cart of the corporation 
for any such purpose, nor do we think that it could be 
justified in pursuance of any general authority relating 
to the subject. Certain provisions of the city charter 
are relied upon as containing such authority, and it is 
claimed to exist under section 40, sub. 4, which con- 
fers power to regulate sports. We think that it is 
quite obvious that it was not intended by the Legisla- 
ture to authorize the common council to do any thing 
more in this respect than to provide regulations for 
such amusement as would be likely to be given in the 
city by other parties. It clearly could not have been 
designed to authorize this body to participate in or to 
conduct such amusements on behalf of the corpora- 
tion, nor does the control vested under this section 
over the personal property of the city with power to 
make such orders as the common council deemed 
proper, confer any authority to perform any act which 
was not essential for the preservation and lawful use 
of such property. The provisions in the charter con- 
tained in §$ 222, 223, and 224, relating to the fire de- 
partment, also fall far short of conferring any such 
authority. 

Assuming, however, that the defendant, in making 
an order for a midnight parade of the fire depart- 
ment to celebrate the centennial anniversary of the 
nation, had authority under the provisions last cited, 
the difficulty in maintaining the plaintiff's action is 
the well-settled rule, that a municipal corporation is 
not liable for the negligence of firemen while engaged 
in the line of their duty. Dill. on Mun. Corp., § 774; 
Hafford v. New Bedford, 16 Gray, 297; Fisher vy. Bos- 
ton, 104 Mass. 87; Jewett v. City of New Haven, 38 
Conn. 368; O’ Meara v. The Mayor, 1 Daly, 425. 

The exemption from liability, in most of the cases 
last cited, is placed upon the ground that the service is 
performed by the corporation for the public good, in 
obedience to law, in which it has no particular interest 
and from which it derives no particular benefit in its 
corporate capacity; that the members of the fire de- 
partment are not the agents and servants of the city 
for whose conduct it is liable, but act as officers charged 
with a public service, for whose negligence in the 
discharge of official duty no action lies against the 
city, and the maxim of respondeat superior has no ap- 
plication. 

It follows that the common council exceeded its 
power in requiring that the fire apparatus and hose 
cart belonging to the city should be driven along the 
streets at midnight, and the negligence of the driver 
in causing the injury to the plaintiff was an’act for 
which the defendant was not responsible. 

The judgment should be affirmed. 

Church, C. J., Folger and Danforth, JJ., concur. 
Rapallo, Andrews, and Earl, JJ., dissent. 

—————_—»>—___—_—_ 
NEW YORK COURT OF APPEALS ABSTRACT. 

EVIDENCE—LIBEL—OBJECTION—REMARKS OF COURT 
TO COUNSEL. — In the trial of an action of slander 
or libel, evidence that defendant has repeated the 
words since the commencement of the action is im- 
proper. Frazier v. McCloskey, 60 N. Y. 337; Distin v. 
Rose, 69 id. 122. But an objection to such evidence to 
be available must point out that the words were subse- 
quent to the commencement of the action. That they 
were subsequent to those set up in the complaint is 
not enough to render their admission improper. A 
mere general objection is unavailing, unless it appears 
that if it had been properly made, it would have been 
decisive, and could not have been obviated. Levin v. 
Russell, 42 N. Y. 251. The reason of objecting should 
be stated to notify the party offering to withhold, or 
the court to exclude, the testimony. Fountain y. 








Pettee, 38 N. Y. 184. The above rule was narrowed a 
little in Tooley v. Bacon, 70 N. Y. 34, by adding the 
words, ‘‘or unless the evidence in its essential nature 
be incompetent.’’ In this action any thing was essen- 
tially competent to show malice. Repetitions of the 
libel would show malice. Such repetitions are not in- 
competent essentially, but because of their tendency 
to aggravate damages, while the plaintiff might still 
maintain another action on account of them. If the 
subsequent repetitions had been rejected,malice might 
have been proved by other means. Hence, as the 
objection was one to the means, and could have been 
obviated, the grounds should have been declared 
more particularly. Matters passing exclusively be- 
tween court and counsel are not subject of exception. 
So a reason addressed by the court to counsel for the 
rejection of evidence, and an expression of opinion of 
the need of delaying the trial to send for witnesses 
upon acertain issue, are not exceptionable. And the 
mode of review of such matters is not by exception. 
Caldwell v. Steamboat Co., 47 N. Y. 298; Ginna v. 
Second Ave. R. R. Co., 67 id. 596. Judgment affirmed. 
Daly v. Byrne. Opinion by Folger, J. 

[Decided April 25, 1879.] 


EVIDENCE — PAROL— RULE LIMITED TO PARTIES— 
DECLARATIONS IN ONE'S OWN FAVOR. — Defendants, 
as judgment creditors of Healy, a retail liquor dealer, 
levied upon and sold ale in his possession. When Healy 
obtained the ale from the vendors he receipted for it: 
“To remain the property of A. A. Brown until paid 
for.’’ It not having been paid for, Brown sued de- 
fendants for conversion. On the trial defendants’ 
counsel, on cross-examination of plaintiff, asked him, 
“State to me, if you know, what Healy said to you 
when he called at your brewery iu Brooklyn, just prior 
to the Ist of May, 1872, in reference to these particular 
ales.’’ Objected to on the ground that the agreement 
was in writing, and objection sustained. Held, error. 
The rule that when an agreement is reduced to writing 
it cannot be contradicted by parol, applies only to par- 
ties to the agreement. At the same time the plaintiff 
was permitted, under objection, to show that he kept a 
storage book, in which these ales were entered, and 
that his storage-book was a mere memorandum of ales 
stored. These entries were no part of the res geste, 
but simply declarations of the plaintiff in his own 
favor, and incompetent. Order affirmed, and judg- 
ment absolute for defendants. Brown v. Thurber. 
Opinion per Curiam. Earl, Folger, Rapallo, and An- 
drews, JJ., concur; Miller, J., reads for affirmance; 
and Church, C. J., and Danforth, J., dissent. 
(Decided May 20, 1879.] 


EXECUTOR—CLAIM AGAINST ESTATE— DEMAND, OF- 
FER — REFUSAL TO REFER.— Claims against an estate 
may be presented at any time after the executors 
qualify and enter on the discharge of their duties and 
their decision thereon, before publication of notice to 
present claims, has the same effect as if made after 
such publication. There is nothing in the statute re- 
quiring presentation and rejection and refusal to refer, 
pending publication of notice, to entitle the claimant 
to costs. The notice is to protect the executors, and 
need not be given at all. Bullock v. Bogardus, 1 Den. 
276; Russell v. Lane, 1 Barb. 519. A request to refer 
is equivalent to an offer to refer. The question 
whether an offer2was made to refer is one of fact, and 
although this court may pass upon it as an original 
question in this class of appeals, it is usual to adopt 
the finding of the court below. But where the plain- 
tiff’s attorney swears to the request and refusal, and 
the only other evidence is the defendant’s testimony 
that he did not recollect it and did not understand 
such a proceeding, and did not intend to refuse, there 
is hardly a conflict of evidence. An amendment of 
the complaint so as to demand a larger recovery for 
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the same items, does not change the claim from that 
originally presented. Order affirmed. Field v. Field. 
Opinion by Church, C. J. 

[Decided May 20, 1879.] 


FORMER ADJUDICATION—BREACH OF CONTRACT TO 
CARRY—RECOVERY FOR FREIGHT.— Action for dam- 
ages for breach of contract to transport apples to New 
York by canal and river, it being alleged that the 
apples were frozen by reason of a delay of four days 
beyond agreed time for starting. The carriage was 
only partly performed when the canal froze. The de- 
fendant had previously sued the plaintiff for his freight 
for such carriage, and recovered. Held, that the former 
judgment was a bar to this action. A judgment or 
decree of a court having jurisdiction of subject and 
parties is conclusive as to matters which were actually 
involved and litigated, or which were necessarily in- 
volved er might have been litigated therein. Embury 
v. Conner, 3 N. Y. 511; Collins v. Bennett, 46 id. 
490. Generally a party may recoup or bring a cross 
action. Gillespie v. Torrance, 25 N. Y. 309. Any fact 
or allegation expressly or impliedly involved in a 
judgment is merged in it, and cannot again be litigated. 
Gates v. Preston, 41 N. Y. 113; Bellinger v. Craigue, 
81 Barb. 534; Blair v. Bartlett, not reported. It was 
there held that the question of a physician’s care and 
skill is necessarily adjudicated in an action to recover 
compensation for the services rendered, and a judg- 
ment for such services is a bar to an action for mal- 
practice therein. The action for freight adjudged that 
the plaintiff had performed his contract except to the 
extent that he was excused by the freezing of the 
canal. The present cause of action was an essential 
part of the contract of shipment, because the time for 
starting was fixed. If the present matters had been 
pleaded to the former suit, they would have defeated 
it, and the defendant in that suit might then have 
sued for damages. A right to freight, and a right to 
damages for the destruction of the property carried, 
cannot co-exist. When property is accepted by the 
owner in a damaged condition, a different question is 
presented. Dakin v. Oxley, 33 L. J. C. P. 115, 119; 
Gleason v. Clark, 9 Cow. 57. The contract requiring 
transportation to New York was not fulfilled. Irre- 
spective of the injury to the property, freight could 
not have been recovered for such partial carriage. The 
judgment established performance except as excused. 
In the former action the former plaintiff could not 
have legally recovered for freight if these matters had 
been set up, and that recovery therefore adjudged 
that the defendant here never made the agreement 
alleged here, or had performed it. Those questions 
were necessarily involved and are merged in the former 
judgment. Judgment affirmed. Dunham v. Bowers. 
Opinion by Church, C. J. 

{Decided April 15, 1879.] 

INSURANCE—CONDITION—WAIVER.—A policy of life 
insurance required payment of the premiums asa con- 
dition predecent. The first year’s premium was paid 
January 22, 1859, by the notes of the insured, for 
which he received a receipt signed ‘‘ Knickerbocker 
Life Insurance Co., by Hobart Ayres, general agent.” 
In April, 1860, he went to defendant’s office, and there 
found the president and Ayres. He told them he 
wanted to give up the policy, that he could not pay 
the premiums, and one or both said he must not 
do so; that he must keep it alive; and if he could not 
pay the premiums when due, “ we will give you what 
accommodation is necessary,’’ and finally ‘‘ they agreed 
by having accommodations to keep it alive and carry 
it along.’’ He then gave a note for the premium which 
had fallen due December 22, 1859. For fifteen years he 
paid his annual premiums, sometimes in note and 
sometimes in cash, but without uniform regard to the 
day of maturity, four before maturity, four at matur- 





ity, and seven from one to eight days after maturity. 
On December 24, 1875, he sent his clerk to pay the 
premium which fell due December 22, 1875, and it was 
refused. He went himself and tendered it; it was re- 
fused. He was soon after fatally shot, and died Janu- 
ary 1, 1876. In an action on the policy, the judge sub- 
mitted to the jury the question whether the conversa- 
tion with the president in 1860 constituted an 
agreement relating to that particular time alone, or 
covered successive payments, instructing that if no 
such agreement was made, the policy was void; and 
that if it related only to that particular time it could 
not extend to the subsequent years; and that these 
were the only questions forthem. He also charged 
that unless a binding and valid agreement was made 
after issue of the policy, giving the insured a right to 
pay premiums within a reasonable time after they be- 
came due, the defendant was entitled to a verdict. A 
verdict for the plaintiff was held supported by the evi- 
dence. The president and general agent must be held 
to have had authority to make such agreement. Bliss 
on Life Ins., § 275; Trustees of First Baptist Ch. v. 
Brooklyn F. Ins. Co., 19 N. Y. 305; 8. C., 28 id. 153; 
Howell v. Knickerbocker Life Ins. Co., 44 id. 276; 
Marcus vy. St. Louis Mut. Life Ins. Co., 68 id. 625; 
Leslie v. Knickerbocker Life Ins. Co., 63 id. 27. The 
arrangement was properly shown by parol, notwith- 
standing the language of the policy about a writing. 
Carroll vy. Charter Oak Ins. Co., 10 Abb. Pr. (N. 8.) 
166; Kolgers v. Guardian Life Ins. Co., id. 176; How- 
ell v. Knickerbocker Life Ins. Co., 44 N. Y. 285. The 
agreement was supported by sufficient consideration. 
Bodine v. Ex. Fire Ins. Co., 51 N. Y. 117; Dean v. 
Etna Life Ins. Co., 62 id. 642; Howell v. Knicker- 
bocker Life Ins. Co., 44 id. 276. It warranted a con- 
clusion that the arrangement extended to the life of 
the policy or notice of revocation. Baptist Church v. 
Brooklyn Fire Ins. Co., 28 N. Y. 153. The conduct of 
the parties strengthens that inference. The defendant 
could not, when its own interest seemed to demand it, 
waive a condition, and after reliance upon it by the 
insured, withdraw the waiver without notice. Judg- 
ment affirmed. Dilleber v. Knickerbocker Life Ins. Co. 
Opinion by Danforth, J. 

[Decided April 1, 1879.] 

PRACTICE — ORDER FOR EXAMINATION OF DEFEND- 
anT. — After service of the summons a motion was 
made at Special Term for an order requiring the two 
individual defendants to appear and be examined, as 
provided in article 1, title 3, chapter 9 of the Code of 
Procedure, for the purpose of enabling the plaintiff to 
make his complaint. The order was granted, return- 
able before the judge holding that term. Defendants 
appealed, and the General Term affirmed the order, 
adding a direction that they appear personally at a 
Special Term, to be held, etc., and submit to the ex- 
amination in accordance with the previous order. 
Held, that the order was void, because granted by the 
court and not by a judge of the court or by a county 
judge. Code, §§ 872, 873, 876, 880. There is no power 
in the court to make such order or take such examina- 
tion. There being no power to make the order, orders 
of Special and General Terms reversed, and motion 
denied, with ten dollars costs of motion and the ap- 
peal. Heishon v. Knickerbocker Life Ins. Co. Opin- 
ion per Curiam. 

[Decided May 20, 1879.] 

TRESPASS—INJUNCTION.—Action for damages for in- 
jury inflicted upon him as owner of a cider mill of great 
antiquity and erected by his ancestors and those of 
defendant’s grantors, and foran injunction against re- 
moving it. These parties derive under the will of 
Alexander Hawkins. The mill was sold on the 4th of 
September, 1869, in pursuance of an order of the Su- 
preme Court in an action of partition between these 
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parties. The plaintiff purchased and took possession. 
Shortly after the defendant, while the plaintiff was 
making cider, stopped him, forcibly prevented him 
from using the mill, and carried away a part of it. 
Judgment of twenty-five dollars damages was awarded 
but the injunction was refused. The partition judg- 
ment expressly provided that it did not affect the title 
to the land on which the mill stood. The defendant 
claimed title-to the land and notified the plaintiff to re- 
move the mill in seven days, or he should himself pro- 
ceed to remove it, and the plaintiff not complying, he 
proceeded to remove it. These facts he set up as jus- 
tification inthis action. The burden was on the defend- 
ant to show title in himself. The referee found that the 
defendant did not show title, and this is affirmed on the 
facts. Judgment affirmed. Hawkins v. Macy. Opin- 
ion by Danforth, J. 

(Decided April 22, 1879.] 

VENDOR AND PURCHASER—MISTAKE.—In Novem- 
ber, 1873, the parties made a verbal agreement for an 
exchange of lands, and the plaintiff by consent entered 
into possession and made valuable improvements. The 
deeds were to convey good title free from incum- 
brances, and to contain covenants of warranty. In 
December, 1873, the plaintiff delivered his deed with 
warranty. In January, 1874, the defendant sent to 
plaintiff by mail a quit-claim deed, which plaintiff re- 
turned by mail for a verbal correction, at the same 
time requesting a warranty deed. The correction was 
made and the same deed was returned, the defendant 
declining to give a warranty deed. The plaintiff ac- 
cepted the quit-claim deed and hadit recorded. At 
that time the defendant supposed he had good title, 
free from incumbrance, and the plaintiff accepted the 
quit-claim deed in that belief, induced by the defend- 
ant so to believe. Afterward it was discovered that 
the premises conveyed by defendant were, at the time 
of the agreement and of the delivery, subject to a 
mortgage unknown to both parties. In an action to 
compel the defendant to undo the transaction or can- 
cel the mortgage, held, that in the absence of fraud on 
the part of the defendant the plaintiff could have no 
relief. At law no legal liability would rest upon the 
defendant. Bates v. Delavan, 5 Paige, 300, 307; Bur- 
well v. Jackson, 9 N. Y. 535. In absence of fraud or 
covenants a purchaser takes title at his own risk. 
The acceptance of the deed cannot be set aside on the 
ground of mistake and the contract treated as execu- 
tory, because there was no mistake as to the character 
of the deed accepted, and its delivery and acceptance 
constituted a full execution of the prior parol contract. 
After a contract has once been thus fully performed 
there is no jurisdiction in equity to decree a second 
performance. To warrant the interference of equity 
there must have been a mutual mistake as to the char- 
acter of the instrument sought to be reformed, or 
mistake on one part and fraud on the other. Wilson 
v. Deen, 1879. Order of General Term affirmed and 
judgment absolute for defendant. Whittemore v. 


Farrington. Opinion by Rapallo, J. Earl, J., not 
voting. 
[Decided March 18, 1879.] 
————_< 
UNITED STATES SUPREME COURT 
ABSTRACT. 


OCTOBER TERM, 1878. 


INTEREST ON JUDGMENTS AGAINST THE UNITED 
Srates.—On the 18th day of June, 1869, the relator 
recovered a judgment in the Circuit Court of the Uni- 
ted States for the District of South Carolina against 
T. C. Callicott, a supervising special agent of the 
Treasury Department, for the sum of $11,700.68, be- 
On the 5th of July next fol- 


sides $119.30 for costs. 





lowing, a fi. fa. was issued upon this judgment. The 
execution, however, was suspended by a writ of error 
sent from this court to the Circuit Court, sued out by 
direction of the Secretary of the Treasury. But the 
writ was dismissed on the 17th day of February, 1871. 
Nothing further appears to have been done until June 
8, 1874, when the relator applied to the Circuit Court 
for a certificate of probable cause under the act of 
Congress of March 3, 1863 (12 Stats. 741), and the act of 
July 28, 1866 (14 Stats. 329, § 8), and the court certified 
‘that on the trial of said cause (in the Circuit Court), 
it appeared there was probable cause moving the de- 
fendant (Callicott), for the acts done by him whereon 
the judgment was had and recovered against him,’’ 
“and further, that the said acts were done under the 
direction of the Secretary of the Treasury.”’ The cer- 
tificate thus obtained was then brought to the Treas- 
ury Department, and on the 4th of November next 
following, the first auditor adjusted the account and 
certified that there was due from the United States to 
the relator the sum of $12,039.50, the amount of the 
judgment recovered in the Circuit Court, with interest 
from June 8, 1874, the time when the certificate of 
probable cause was given. No interest was allowed for 
the time between the rendition of the judgment and 
the date of the certificate of probable cause. This ad- 
justment was confirmed and certified by the comp- 
troller, and that sum was received by the relator on 
the 9th of the same month. The relator brought ac- 
tion to recover the interest on the judgment from its 
rendition to the date of the certificate of probable 
cause. Held, that the relator could not recover. **The 
‘amount recovered’ spoken of in the acts of 1863 and 
1866, is the sum for which judgment was given, and it 
does not include the interest which the judgment may 
bear prior to the time when the certificate of probable 
cause is made.’”’ In error to the Supreme Court of the 
District of Columbia. United States ex rel. McLeod v. 


Sherman, Secretary of the Treasury. Opinion by 
Strong, J. 
MARINE INSURANCE — POLICY ON ACCOUNT OF 


WHOM IT MAY CONCERN. —A policy of insurance in 
the name of a specified party, ‘‘on account of whom 
it may concern,” or with other equivalent terms, will 
be applied to the interest of the persons for whom it 
was intended by the person who ordered it, provided 
the latter had the requisite authority from the former 
or they subsequently adopted it. 1 Phillipson Ins., §383. 
This is the result, though those so intended are not 
known to the broker who procures the policy or to the 
underwriters who are bound by it. Id., § 384. One 
may become a party to an insurance effected in terms 
applicable to his interest, without previous authority 
from him, by adopting it either before or after the loss 
has taken place, though the loss may have happened 
before the insurance was made. Id., § 388. The adop- 
tion of the policy need not be in any particular form. 
Any thing which clearly evinces such purpose is suf_i- 
cient. It is now clearly established that an insurable 
interest, subsisting during the risk and at the time of 
loss, is sufficient, and that the assured need not also 
allege or prove that he was interested at the time of ef- 
fecting the policy; indeed, it is every day’s practice to 
effect insurance in which the allegation could not be 
made with any degree of truth; as, for instance, where 
goods are insured on a return voyage long before they 
are bought. 1 Perkin’s Arnould, 238. Where money 
is advanced for repairs and supplies to enable a vessel 
to proceed on her voyage, the lender has a lien, not on 
the cargo, but upon the vessel, and the amount of the 
debt may be protected by insurance upon the latter. 
Ins. Co. v. Baring, 20 Wall. 163, and the authorities 
there cited. If the owner of the vessel, being also the 
owner of the cargo, or the owner of the cargo, not 
being the owner of :he vessel, procures a third person 
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to make such advances upon an agreement that he 
shall be repaid from the cargo, and a bill of lading is 
furnished to him, he has a lien on the cargo for the 
amount of his advances, and may insure accordingly. 
Clark v. Mauran, 3 Paige, 373; Dows v. Greene, 24 N. 
Y. 638; Holbrook v. Wright, 24 Wend. 169. The as- 
signment of a bill of lading passes the legal title to the 
goods. Chandler v. Belden, 18 Johns. 162. The assign- 
ment of a debt, ipso facto, carries with it a lien and 
all other securities held by the assignor for the dis- 
charge of such debt. The Hull of a New Ship, 2 Ware, 
209; Pattison v. Hull, 9 Cow. 747; Langdon v. Buel, 9 
Wend. 84. And where a lien subsists either on the 
vessel or cargo a third party may pay the debt, and, 
with the consent of the debtor and creditor, be substi- 
tuted to all the rights of the latter. Dixon on Subro- 
gation, 163; Garrison v. Ins. Co., 19 How. 312; The 
Cabot, 1 Ab. 150. Where there is neither an agreement 
nor an assignment there can be no subrogation unless 
there has been a compulsory payment by the party 
claiming to be substituted. Sanford v. McLean, 3 
Paige, 122. Hooper & Co., the agents in Baltimore of 
a British vessel, made advances for the repairs of the 
vessel in Baltimore, and received from the captain a 
draft onan English firm for the amount with direc- 
tions to protect the drawees by insurance. Thereupon 
Hooper & Co. procured from the plaintiffs in this ac- 
tion a policy for the amount of advances, running to 
“Hooper & Co., on account of whom it may concern 
in case of loss to be paid to their order.’”’ No inquiry 
was made of Hooper & Co. by the underwriter as to 
whom they were insuring for and no representations 
were made by them other than disclosed by an indorse- 
ment on the policy as follows: ‘ Paid advances to 
cover disbursements and repairs.’’ The captain’s 
draft was accepted and paid by the drawees. The ves- 
sel was lost; the insurance was paid to Hooper & Co. 
and by them the money was forwarded to the drawees 
of the captain's draft, for whose benefit the insurance 
was intended. More than a month after, the under- 
writers made particular inquiry of Hooper & Co., 
““who owed them for advances,’”’ when all the facts 
were disclosed. The underwriters thereupon, without 
tendering back the premium, brought action against 
Hooper & Co. to recover the money paid on the policy. 
It nowhere appeared who was the owner of the in- 
sured vessel. Jield, that the underwriters could not 
recover; there was no evidence of bad faith on the 
part of Hooper & Co., while the underwriters had, if 
they desired it, a clear right to know for whom they 
were asked to insure, yet, as they made no inquiry, 
Hooper & Co. were not bound to volunteer the in- 
formation; the burden was upon the plaintiff to show 
that the drawees of the draft had no insurable interest 
in the vessel; Hooper & Co. having received the money 
for the drawees and through the laches of the plaintiff 
having paid it over in good faith were not liable even 
though a case had been made against the drawees. In 
error to the Circuit Court of the United States for the 
District of Maryland. Judgment reversed. Hooper 
v. Robinson. Opinion by Swayne, J. 


PARTNERSHIP BETWEEN LAWYERS AND CLAIM- 
AGENTS — SETTLEMENT OF ACCOUNTS.—A partnership 
of attorneys made an agreement that the partnership 
should terminate; that the business then in hand 
should be closed up by the members of the firm ‘“‘as 
partners under their original terms of association and 
in the firm name,” and that in case of the death of any 
one of the partners, his heirs or personal representa- 
tives should receive one-third of the fees in cases 
nearly finished, and twenty-five per cent in other part- 
nership cases. Hughes, one of the partners, died 
shortly after, and this suit was brought by his executor 
for a discovery, and to recover his testator’s share of 
the fees derived from the business unfinished when 








the partnership was dissolved. Held, that the suit 
was well brought by the executor against the surviving 
partners. As to other points the court spoke as fol- 
lows: ‘‘An objection raised by several other assign- 
ments of errors (particularly the 6th, 7th, 8th, 9th, 18th 
and 19th) is, in substance, that the court erred in ap- 
plying to a partnership between lawyers and claim- 
agents the principles of the law of commercial partner- 
ships, in regard to the modes of settlement of the same 
after the death of a partner, and in regard to the neg- 
lect of the business of such a firm by a partner; that 
by the decree no compensation is allowed to the sur- 
vivors for carrying on the unfinished business, but 
that they are required to continue it as well for them- 
selves as for the benefit of the deceased partner's 
estate. We think these objections to the decree 
ought not tobe sustained. Weare not convinced that 
during his life Mr. Hughes (except perhaps in reference 
to a single case in charge of the firm) was guilty of 
such neglect, or violation of his duty to his partners, 
as should deprive him, or his personal representative, 
of a right to share in the profits of the partnership. In 
regard to the work done and the fees received after his 
death, the parties, by their agreements, prescribed the 
rule for determining their rights as against each other. 
Having jointly undertaken the business intrusted to 
the partnership, all the parties were under obligation 
to conduct it to the end. This duty they owed to the 
clients and to each other. And as to the unfinished busi- 
ness remaining with the firm on the 18th day of March, 
1869, the duty continued. The agreement provided 
for that. Now,in reference to this duty the law is 
clear. ‘ As there is an implied obligation on every part- 
ner to exercise due diligence and skill, and to devote 
his services and labors for the promotion of the com- 
mon benefit of the concern, it follows that he must do 
it without any rewards or compensation, unless there 
be an express stipulation for compensation.’ Story on 
Partnership, §§ 182, 331; Colwell v. Leiber, 7 Paige, 483. 
So it is held that where partnerships are equal, as was 
true in the present case, and there is no stipulation in 
the partnership agreement for compensation to a sur- 
viving partner for settling up the partnership business, 
heis entitled to no compensation. Brown v. McFar- 
land, 41 Penn. St. 129; Beatty v. Wray, 19 id. 518; John- 
son v. Hartshorne, 52 N. Y. 173. This is the rule in 
regard to what are commonly called commercial part- 
nerships, and the authorities cited refer to those. 
There may possibly be some reason for applying a dif- 
ferent rule to cases of winding up partnerships between 
lawyers and other professional men, where the profits 
of the firm are the result solely of professional skill 
and labor. No adjudicated cases, however, with which 
we are acquainted, recognize any such distinction. 
And in the present case, as we have said, the parties 
made arrangements for the work and results of work 
after the death of any of their number. The agree- 
ment of August 13, 1869, provided that in case of the 
death of any partner one-third of the fees in cases 
nearly finished, and one-quarter of the fees in other 
partnership cases should belong to the representatives 
of the decedent. Of course it was contemplated that 
the surviving partners should finish the work, and 
that no allowance should be made to them beyond the 
share of the fees specified in the agreement.’’ Appeal 
from the Supreme Court of the District of Columbia. 
Denver and ano., appellants, v. Roane, Ev’r. Opinion 
by Strong, J. 





——___¢—___—— 
OREGON SUPREME COURT ABSTRACT. 


SPECIFIC PERFORMANCE — POSSESSION.—A court of 
equity will not be justified in decreeing the specific 
performance of a parol contract for the sale of land 
unless such contract is explicit in its terms; nor unless 
the boundaries of the land are already defined. Where 
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possession is relied on as an act of part performance 
of a parol contract in order to take the case out of the 
operation of the statute requiring contracts in relation 
to the sale of lands to be in writing, such p« ion 


against a landlord for an injury occasioned by a defect 
in a platform in front of premises consisting of three 
shops or tenements, it appeared that the several shops 





must be visible, notorious and exclusive on the part of 
the vendee, and must have been taken under and in 
pursuance of the parol agreement. Decree of the 
court below reversed and complaint dismissed. Brown 
v. Lord. Opinion by Kelly, C. J. 


WITNESS—IMPEACHMENT OF CHARACTER—SLANDER. 
—A statute provided that a witness may be im- 
peached by contradictory evidence, or by evidence 
that his general reputation for truth is bad, or that 
his moral character is such as to render him un- 
worthy of belief, but not by evidence of particular 
wrongful acts. Held, that a party being a witness 
in her own behalf cannot be impeached by a letter 
written by her to another person, containing lan- 
guage which would indicate she was unchaste. The 
moral character of a witness cannot be impeached by 
showing particular act of immoral conduct. In an ac- 
tion for slander it is proper for the court to charge that 
they could consider the acts and manner of the de- 
fendant at the time of speaking the words complained 
of, both on the question of malice and as to the amount 
of damages. That the manner and acts of defendant, 
at the time of speaking the words complained of, may 
be considered to explain the words. Leverich v. Frank. 
Opinion by Boise, J. 

siete lthalitidintsiaaisin 
MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 
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BOND OF MUNICIPAL OFFICER— REVISION OF OR- 
DINANCES—LIABILITY OF SURETIES.—A “ water regis- 
ter” of a municipal corporation was elected in 1867 
and duly gave bonds under an ordinance providing 
that ‘‘the water board shall elect a water register who 
shall hold office during the pleasure of the board,” and 
give bonds, etc. In 1870 there was a general revision 
of the city ordinances wherein was re-enacted the old 
above provision relating to the water board without 
any material alteration, and former ordinances were 
repealed, saving ‘‘any right accrued, accruing or es- 
tablished, the tenure of office of any person holding 
office,” etc. There was no change in the water regis- 
ter after the appointment in 1867, nor any new or other 
election, nor was any new bond given. In 1874 the 
water register made default in paying over moneys, 
and an action was brought on his bond. The sureties 
claimed that they were relieved from further liability 
after the adoption of the new ordinances, or at least af- 
tera reasonable time to elect a new register. The judge 
ruled otherwise. Held, correct. The court said: 
“Under the revision the water board was not abol- 
ished, but it continued to exist and its old members 
held their old office until it expired and new mem- 
bers were elected in their places. The water regis- 
trar continued to hold his office by the same tenure 
by which he had held it since his appointment, viz. : 
at the pleasure of the water board. There was no 
necessity for a new appointment, because by the ef- 
fect of the revised ordinances the tenure of his office 
was not affected, but he continued to hold it according 
to its original tenure. The revision did not in any way 
enlarge or change the responsibility of the sureties on 
his bond, and we are of opinion, therefore, that such 
sureties were not discharged but remained liable upon 
his bond, and were responsible for the defalcations of 
the principal obligor occurring after the enactment of 
the revised ordinances. City of Cambridge v. Fifield 


et al. Opinion by Morton, J. 


LANDLORD AND TENANT — LIABILITY FOR INJURIES 
FROM DEFECT IN LEASED PREMISES.—I» an action 





or t ts were leased to different tenants and the 
evidence was conflicting upon the question whether by 
the terms of the lease the landlord was to keep the plat- 
form in repair, or each tenant was to keep in repair the 
part infront of his shop. There was evidence which 
would justify the jury in finding that the platforms 
were not leased to the several tenants, but that the 
understanding was that they were constructed and 
were to be kept open and controlled by the landlords 
for the common use of the occupants of all the shops 
and of the public. Held, that if they so found, the 
tenants would not be liable for defects in the platform, 
but the responsibility therefor would remain upon the 
landlords. Kirby v. Boylston Market Association, 14 
Gray, 249; Milford v. Holbrook, 9 Allen, 17; Shipley v. 
Fifty Associates, 101 Mass. 251. Readman v. Conway. 
Opinion by Morton, J. 


MUNICIPAL CORPORATION — SEWER — OBSTRUCTIONS 
IN—SET-BACK OF SEWAGE—INJURY TO PRIVATE PROP- 
ERTY.—In an action against a city for damages occa- 
sioned to plaintiff's premises by an alleged obstruction 
in a common sewer, whereby the water and sewage 
were set-back through a drain leading from said prem- 
ises into the sewer, it appeared that the sewer was built 
by the city, and part of the cost assessed upon the then 
owner of the premises under whom plaintiff claimed and 
the assessment was by him paid; that afterward such 
prior owner laid a private drain from his cellar and en- 
tered the same into the said sewer, but there was no evi- 
dence that he had any authority from the city so to do; 
nor did it appear thatthe existence of the drain was 
known to the city or any ofits officers until the injury 
complained of. The plaintiff offered evidence that the 
overflow was caused by obstructions in the sewer, and 
was the result of negligence on the part of the defend- 
ant. But the judge ruled that the plaintiff could not re- 
cover in the absence of evidence of permission or au- 
thority to enter the drain into the sewer, and directed 
a verdict for the defendant. Jleld, no error. The 
court said: according to the ordinance of the city, the 
land-owner, in order to connect his own private drain 
with the main sewer, was required to obtain the writ- 
ten consent of the mayor and aldermen; to pay his 
assessment; and in the materials and construction of 
his drain to comply with the directions and conditions 
that the mayor and aldermen might prescribe. We see 
nothing unreasonable or contrary to the general policy 
of the law in any of the provisions of this ordinance. 
As the case was presented to us, there was no evidence 
that the former owner of the land now occupied by the 
plaintiffs ever obtained the written consent of the 
mayor and aldermen, or any consent of the city or any 
of its officers to enter the sewer with his private drain ; 
nor did it appear that the defendant or any of its offi- 
cers knew of its existence. So far, therefore, from 
having a right in the main sewer, he was a mere tres- 
passer to whom the defendant owed no duty whatever. 
As the plaintiffs derive their title from him, they have 
no right of action forthe cause alleged in their declara- 
tion. Raulett v. City of Lowell. Opinion by Ames, J. 





FINANCIAL LAW. 

PROMISSORY NOTE — PRESENTMENT FOR PAYMENT— 
WHERE TO BE MADE—PLEADING.—Where the drawee 
of a note has his home or domestic establishment in 
one town and his place of business is in another town 
a presentment made at either place will be good. So if 
the drawee has his dwelling-house or home in one part 
of the same town, and his place of business in another 
part, a presentment may be made at either at the op- 
tion of the holder. In an action against the indorser 
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of a promissory note it is sufficient if the complaint 
alleges in general words “that payment of the note 
was duly demanded at maturity,’’ without any further 
statement as to time or place of demand or of the per- 
son of whom such payment was demanded. Story on 
Bills of Exch., § 286; Shed v. Brett and Trustees, 1 
Pick. 413; Williams v. Bank of the United States, 2 
Pet. 96; Ogden v. Cowley, 2 Johns. 274. Wisconsin 
Sup. Ct., April 22,1879. Wallace v. Crilley. Opinion 
by Taylor, J. 

Novice OF PROTEST — WAIVER OF AGREEMENT BY 
INDORSER TO TAKE UP NOTE.—If, by a prior arrange- 
ment between the parties toa bill or note, the neces- 
sity of notice has been expressly or impliedly dispensed 
with as between these parties, no notice need be given 
and the want of it is entirely excused. When an ar- 
rangement with the maker is entered into by an in- 
dorser by which he was to take up the note, it is a 
sufficient waiver of notice of non-payment. Marshall 
v. Mitchell, 35 Me. 221. Wisconsin Sup. Ct., April 22, 
1879. Hale v. Danforlh. Opinion by Orton, J. 

STATUTE OF LIMITATIONS — PART PAYMENT BY 
JOINT MAKER.— Payments of interest and of part of 
the principal of a promissory note, and which were 
indorsed thereon by one of the joint makers before 
the said note was barred by the statute of limitations, 
do not deprive the other joint maker of his defense 
under the statute where the latter had no knowledge 
of such payments and had not assented thereto. The 
court said: ‘‘ It is now well understood that the mere 
acknowledgment of a debt is not sufficient to take it 
out of the statute. There must be circumstances 
from which a new promise may be presumed. The 
debt is no longer demandable and there must be a new 
promise, either express or implied, in order to revive 
it. The acknowledgment must be accompanied by 
expressions showing a willingness to pay it. Such is 
the current of the modern decisions, and this new 
promise is now the real cause of action where the 
statute has otherwise run upon the demand. Now, 
can it be possible that a joint contractor, by his own 
act and at his own pleasureand without the knowledge 
or consent of his co-contractor, can enter into a new 
liability which will be binding upon them both? To 
state this proposition is to refute it. Nor in principle 
can it make any difference whether the payment 
claimed to revive the liability was made before or after 
the statute had attached. In other words, a joint con- 
tractor is not an agent for the others unless there is 
an arrangement to that end, and cannot bind the co- 
contractors without their consent.’’ Citing Bell v. 
Morrison, 1 Pet. 351; Van Keuren v. Parmelee, 2 N. Y. 
525; Shoemaker v. Benedict, 11 id. 176; Dean v. 
Hewit, 5 Wend. 257; Tompkins v. Brown, 1 Denio, 
247. Sup. Ct., District Columbia, 1879. Miller v. Mil- 
ler. Opinion by MacArthur, J. 


>———— 


PARTNERSHIP LAW. 

ACTION BY ONE PARTNER AGAINST ANOTHER —An 
action at law can be maintained by one partner against 
another to recover a balance due whenever the adjust- 
ment of the matter in controversy does not involve 
the settlement of any partnership account. A partner- 
ship between W. and L. was dissolved by mutual con- 
sent, W. agreeing to take the partnership property and 
the book accounts, aud to pay L. therefor $300. After 
payment of this sum, W. discovered that many of the 
book accounts had been paid to L. prior to the disso- 
lution, and that he had failed to credit them. W. 
brought action against L. to recover the amount so 
paid to L. Held, that the action was well brought. 
The court said: ‘‘ Appellant claims that plaintiff could 
only recover, if at all, by instituting proceedings in a 





court of equity to repudiate his contract of purchase, 
and to open up and settle the accounts between the 
partners. This position is not, in our opinion, tenable. 
In order to enable one partner to maintain an action at 
law against his copartner for a balance due on settle- 
ment of accounts, it is necessary that there should have 
been a balance found and agreed upon by both parties. 
Ross v. Cornell, 45 Cal. 136; Ridgway v. Grant, 17 Il. 
118; Parsons on Partnership, 278. The testimony offered 
upon the part of the respondent shows that both part- 
ies examined the books and accounts kept by the firm; 
that Wicks believed, and had good reason to believe, 
that the accounts sued for had not been paid; and that 
there was fraud and deception upon the part of Lipp- 
man in failing to give the proper credits, or to notify 
Wicks that the accounts had been paid. It is expressly 
averred in thecomplaint that a final balance was struck 
and ascertained, and this allegation is not denied in the 
answer. We are of the opinion that the facts of this 
case bring it substantially within the rule above stated. 
The accounts are shown to have been ‘cut out from 
the partnership,’ and this is all that the law requires, 
Parsons on Partnership, 282. An action at law can 
always be maintained by one copartner against another 
fur any money that has been withdrawn by him in ex- 
cess of his share. Wiggin v. Cumings, 8 Allen, 354. In 
the present case it appears that Wicks, in ignorance of 
the true state of the accounts, was induced by the de- 
ception of Lippman to pay more than he would have 
paid had he been informed of the true state of the 
facts, and inasmuch as the adjustment of the matters 
in controversy does not involve the settlement of any 
partnership accounts, the plaintiff is, upon well-settled 
principles, entitled to maintain this action.’’ Parsons 
on Partnership, 284; Adams v. Funk, 53 Ill. 219; Rus- 
sell v. Grimes, 46 Mo. 411; Crosby v. Nichols, 3 Bus. 
450. Nevada Sup. Ct., October, 1878. Wicks v. Lipp- 
man. Opinion by Hawley, C. J. 


RIGHTS OF PARTNERS INTER SESE—PURCHASES BY 
ONE PARTNER WITH PARTNERSHIP FUNDS.— When 
property is purchased with partnership funds it inures 
to the benefit of the partnership. Each partuer is a 
principal, and also is agent for every other member of 
the firm, and a purchase made by one partner with the 
funds of another partner inures to the benefit of such 
partner, and cannot be applied by the agent to his own 
personal profit. Thus C. and 8S. were partners, C. 
managing the business and receiving the money. C., 
having partnership funds in his hands and being about 
to make large sales of the firm property, purchased a 
claim against S. for 25 per cent of its face and in his 
settlement with S. sought to apply the account against 
the partnership funds in his hands. In an action on 
the claim, held, that C. could recover no more than he 
had paid for the claim. The court said: ‘*The rule is 
well settled that the authority of a partner to dispose 
of the partnership funds extends only to the business 
of the partnership itself; and any disposition of these 
funds by any partner beyond said purpose is in excess 
of his authority as a partner, and a misappropriation 
of the funds, for which the partner is responsible to 
the partnership. Rogers v. Batchelor, 12 Pet. 230; 
Dob v. Halsey, 16 Johns. 34; Gram v. Cadwell, 5 Cow. 
489; Homer v. Wood, 11 Cush. 62; Purdy v. Powers, 6 
Barr. 492; Greeley v. Wyeth, 10 N. H. 15; Sauntry v. 
Dunlap, 12 Wis. 464; Vilas v. Bangs, 36 id. 136. Let us 
apply this principle to the case at bar. Here, during 
the existence of the partnership, and while one of the 
partners was holding a large surplus of profits in his 
bands belonging to his copartner, he purchases a claim 
against his copartner for a little more than twenty- 
five cents on the dollar of its face value, and seeks to 
set it up against his copartner for the entire sum due 
on the face of the contract. Where a transaction is 





carried on with partnership funds, it inures to the 
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benefit of the partnership. No partner has a right to 
use the partnership stock or funds for his own private 
benefit. The law of partnership is but a branch of the 
law of principal and agent. Each partner isa princi- 
pal, and each is an agent for every other partner, and 
within the scope of the partnership all are bound by 
the contracts of one. Partners owe to each other the 
most perfect good faith, reasonable diligence, and the 
exercise of their best judgment and discretion. Profits 
made by an agent inure to the benefit of his principal. 
Story on Agency, § 210, and cases cited. And why should 
not the same rule obtain in cases of partnership, par- 
ticularly where the partner is holding back the propor- 
tion of funds due his copartner. In sucha case it is 
safe to assume that the purchase was made with funds 
belonging to his copartner, it being sought to apply 
the claim in satisfaction of the amount due. Ne- 
braska Sup. Ct., April 9, 1879. Catron v. Shepherd. 
Opinion by Maxwell, C. J. 


——__¢— 


NOTES OF RECENT DECISIONS. 

ACTION AGAINST A JUDGE, WHEN WILL NOT LIE.— 
A civil action will not lie against a judge of a superior 
court of general jurisdiction for acts done in his judi- 
cial capacity; nor where he has jurisdiction of the 
subject-matter for errors of judgment in determining 
that the facts of a particular case bring it within that 
jurisdiction. The courts of the United States are of 
limited, but not of inferior, jurisdiction; and the same 
principles which forbid the judges of superior courts 
of general jurisdiction from being called in question 
ina civil action, for acts done ina judicial capacity, 
apply with equal force to the judges of the courts of 
the United States. The District Court of the United 
States is a court of record of high dignity, having 
jurisdiction of nearly all crimes against the United 
States, and among them of violations of the “* Act to 
enforce the rights of citizens of the United States to 
vote in the several States,’ etc.; and it being within 
the cognizance of the judge thereof to investigate a 
charge of such offense, his error in determining that 
an affidavit charged an offense under that act, and 
thereupon causing the accused to be arrested on war- 
rant, will not subject the judge to a civil action for 
false imprisonment. Alabama Sup. Ct. To appear in 
54 Ala. Rep. Busteed v. Parsons. Opinion by Mann- 
ning, J. 

ASSIGNMENT FOR BENEFIT OF CREDITORS — WHEN 
vorip.— An assignment for the benefit of creditors 
which does not embrace all the property of the as- 
signor is void as to creditors under statute 13 Eliz., 
but it is valid as to the assignor. Whenever the effect 
of a conveyance is to hinder and delay creditors, it 
will be held void as to creditors, whatever was the 
actual intention of the grantors. A married woman 
filed a bill to set aside an assignment which she had 
executed with her husband, for the benefit of cred- 
itors, on the ground that the assignment did not 
embrace the entire property of the assignors. Held, 
that the assigument was valid as to complainant. 
The court said: ‘It is conceded that the assignment 
does not embrace all the property of the grantors, real 
and personal, and is, therefore, void under the statute 
13 Eliz. It is nevertheless binding on the grantors. 
Stewart v. Iglehart,7 G. & J. 132; Freeman v. Sed- 
wick, 6 Gill, 28; Dorsey v. Smithson, 6 H. & J. 61; 
Cheesman v. Exall, 6 W. H. & G. Ex. R. 341; Cushwa 
v. Cushwa, 5 Md. 44; Newson v. Douglass,7 H. & J. 
417. The statute of Elizabeth was passed for the pro- 
tection of creditors, and it declares accordingly that 
all conveyances, etc., ‘‘ with intent to delay, hinder or 
defraud ”’ creditors shall be void. Its provisions, how- 
ever, do not in any manner affect the rights of the par- 
ties to the conveyance, and these must, therefore, be de- 








termined by the principles of the common law. By the 
common law it is well settled that no one shall be per- 
mitted to take advantage of his own wrong. In such 
cases the maxim of in pari delicto applies, and the 
grantor is not permitted to retain the property, not 
from any merit of his own, but because the law will 
not lend its aid to a party seeking to set aside his own 
fraudulent fact. Nellis v. Clark, 4 Hill, 424; Stewart 
v. Kearney, 6 Watts, 453; Murphy v. Hubert, 16 Penn. 
St. 50. Butalthough a fraudulent conveyance is bind- 
ing on the grantor, yet it is declared by the statute to 
be void as to creditors, and as against them it has been 
repeatedly held that no title passes to the grantee. 
Bridges v. Hindes, 16 Md. 101; Ins. Co. v. Wallis, 23 id. 
173; Rosenberg v. Moore, 11 id. 377; Barnitz v. Rice, 
14 id. 24. Nor is it necessary, in order to bring the 
conveyance within the spirit of the statute, that there 
should be an “actual intent’? on the part of the 
grantor to perpetrate a fraud. If the necessary effect 
and operation of the instrument be to hinder, delay 
or defraud creditors, the legal presumption is that it 
was made for that purpose. Goever v. Wakeman, 11 
Md. 187; Sturdivant v. Davis, 9 Ired. 365; Enders v. 
Swayne, 8 Dana, 103; Nicholson v. Leavitt, 6 N.Y. 510; 
Janes v. Whitbread, 20 L. J. C. P. (N. 8.) 217. When- 
ever, then, the effect of the conveyance is upon its 
face to hinder and delay creditors, it will be construed 
as void against such creditors, without stopping to in- 
quire what may have been the actual intention of the 
grantor. Nor does the fact that the appellant is a mar- 
ried woman affect the question. Under the laws of 
this State she may make an assignment of her prop- 
erty for the benefit of creditors, and when made, such 
assignment is subject to and governed by the same 
principles that govern and control assignments made 
by her husband.’’ Maryland Ct. App., 1879. Schuman 
v. Peddicord. Opinion by Robinson, J. 


NEGLIGENCE—IN CROSSING STREET— CITY ORDI- 
NANCE — PRESUMPTION.—A_ person about to cross a 
street of a city, in which there is an ordinance against 
fast driving, has a right to presume, in the absence of 
knowledge to the contrary, that others will respect and 
conform to such ordinance; and it is not negligence on 
his part to act on the presumption that he is not ex- 
posed to a danger which can only arise through a dis- 
regard of the ordinance by other persons. Jetter v. 
N. Y. & H. EA. R. Co., 2 Keyes, 154. But where he 
knows that others are driving along the street, at the 
place of crossing, at a forbidden rate of speed, and he 
has full means of seeing the rate at which they are 
driving, the existence of such ordinance will not au- 
thorize a presumption which is negatived by the evi- 
dence of his senses. If the attempt to cross the street, 
under the circumstances, would be negligence on his 
part, the fact of the existence of such city ordinance 
is not evidence tending to free him from culpability. 
Ohio Sup. Ct. Comm. Baker v. Pendergrass. Opin- 
ion by Scott, J. (Cent. L. J.). 

—_—___—___—___ 
NEW BOOKS AND NEW EDITIONS. 


LXI INDIANA REPORTS. 

Reports of Cases Argued and Determined in the Supreme 
Court of Judicature of the State of Indiana, with Tables 
of the Cases reported and Cases cited and an Index. By 
Augustus N. Martin, Official Reporter. Vol. LXI. Con- 
taining cases decided at the May term, 1877, not reported 
in vol. tx. Indianapolis: 1879. Pp. xiii, 644. 

HIS title is misleading, for the cases are those de- 
cided at May term, 1878, not 1877. We note a 
few of the more important. Injunction is the proper 
remedy to restrain the collection of an illegal tax, in 
this State, where there is no separate tribunal for 

equitable administration. City of Delphi v. Bowen, p. 

29. A voluntary conveyance by parent to child is pre- 
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sumed an advancement, but the presumption may be 
rebutted. Dille v. Webb, p. 85. A note secured by 
mortgage and indorsed by a responsible person, 
although made by an insolvent maker, is a ‘“ good in- 
dorsed note.’’ Polk v. Frash, p. 206. A township 
trustee is not a mere bailee of the funds of the town- 
ship, but is absolutely liable for a loss thereof under 
any circumstances, as for example, by the failure of 
the bank of deposit. Inglis v. State, p. 212. The fact 
that an applicant for a liquor license “ occasionally in- 
dulges himself in a drink,’’ does not constitute such 
immorality or unfitness as disqualifies him as a licensed 
dealer. (‘Who drives fat oxen, should himself be 
fat.’’) Calder v. Sheppard, p. 219. A verdict may be 
received, and it seems an additional instruction given 
to a hesitating jury on Sunday. Jones v. Johnson, p. 
257. A stipulation for attorney’s fees in a promissory 
note is valid. Sniker v. Fletcher, p.276. The addition 
of a surety to a promissory note, without the knowl- 
edge or consent of the original surety, is not a fatal 
alteration. Crandall v. First Nat. Bank of Auburn, p. 
349. A charge that the value o1 attorney’s services 
“can best be shown by the evidence of persons engaged 
in the same profession,” is erroneous. (This was put 
on the ground that the charge made the test active 
practice rather than knowledge.) Blizzard v. Apple- 
gate, p. 368. A told B to let C have what goods he 
wanted and he would pay for them; B according'y de- 
livered and charged goods to C; held that B couid not 
recover goods against A therefor without showing C’s 
assent to the arrangement and his discharge from lia- 
bility. Lomax v. McKinney, p. 374. On quo warranto 
either party is entitled to a jury trial. Reynolds v. 
State, p. 392. Evidence of the larceny of a “Smith & 
Wesson ”’ revolver will not justify conviction under a 
charge of larceny of a “Smith & Weston” revolver. 
Morgan v. Slate, p. 447. A bankruptcy discharge can- 
not be collaterally attacked by showing the fraudulent 
omission of the claim insuit. Wiley v. Pavey, p. 457. 
A common carrier is not bound to provide other means 
of transportation than such as it owns, uses, or holds 
out to the public on its own route. Pittsburgh, etc., R. 
R. Co. v. Morton, p. 540. 


——_—_-—_—__—. 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tues- 
day, June 3, 1879: 

Judgment affirmed, with cost — Van Gelder v. Van 
Gelder; Walsh v. The N. Y. Floating Dry Dock Co.; 
Blaut v. Gabler ; Strause v. Jasphthal; Smith v. Erwin. 
—Judgment reversed and new trial granted, cost to 
abide event—The Hercules Mutual Life Assurance So- 
ciety of the United States vy. Brinker; Butter v. Butter. 
—Order affirmed, with costs—People ex rel. Parmen- 
ter v. Glidden, clerk, etc.; The First National Bank of 
Cooperstown v. Tarnajo; Randall y. Sackett; Bensen 
v. Perry.— Judgment on demurrer affirmed, with 
costs, with leave to defendant to apply to court below 
for leave to withdraw demurrer and to answer—Fisher 
v. Gould.——The court declines to hear this appeal, as 
by lapse of time it cannot now make a decision which 
will be of practical effect—The People ex rel. The Board 
of Public Instruction of the City of Albany v. The 
Common Council of the City of Albany.—Motion 
granted, without costs—Riggys v. Pursell. Motion to 
dismiss appeal denied, without costs—Conger v. Con- 
ger.——Motion granted on payment of costs of appeal 
to time of motion and $10 costs of motion—The City 
of Cohoes v. Cary. 

—_—___——_——. 


NOTES. 


\ EORGE 8S. DIOSSY has in press and will shortly 
publish an American edition of Fisher’s Common 
Law Digest. This Digest comprises the cases decided 
in the English Courts of Common Law, Divorce, Pro- 
bate, Admiralty and Bankruptcy, and is a work of ex- 





ceptional merit. The American editor, Mr. E. A. 
Jacob, has incorporated in his edition Mr. Fisher’s 
Annual Digests since 1870, so that it will present a 
complete digest of English decisions to the present 
time.—— Messrs. Bangs & Co., of New York, announce 
for sale on the 12th inst. a law library of exceptional 
interest. The catalogue is unusually complete in Eng- 
lish, Irish and Scotch reports. 


An ancient saw, relating to the results of referring 
to a personage supposed at the time to be distant, was 
illustrated at the Rolls on Tuesday last. The learned 
Master of the Rolls, in the course of a case relating to 
infringement of a design, had just been remarking 
that no decision of the English courts was reported on 
the point before him, while there appeared to be nu- 
merous decisions of the American judges directly 
bearing upon it. Hereupon a gentleman came into 
court, sent up his card, and was requested to take a 
seat on the bench. After shaking hands with the 
visitor, the Master of the Rolls announced that he 
was Mr. Justice Treat, an American judge, and at once 
proceeded to avail himself of the legal knowledge of 
the assessor so opportunely and unexpectedly provided. 
—Solicitors’ Journal. 

In an * Index of Municipal Offices,’’ compiled by Mr. 
G. iL. Gomme for the Index Society, the following 
offices, says the Solicitors’ Journal, are enumerated: 
* Aleconner, bellman, breadweigher, aulnager, bea- 
coner, bearward, bellringer, billet master, blower of 
the burghmote horn, bridge sweeper, brook warden, 
claviger, cleaner of the castle walks, cleaner of chan- 
delier in town hall, coal meter, conduit warden, cook, 
corn measurer, corn prizer, town corporal, deacon of 
the shambles, dog whipper, egg collector, fen reeve, 
flesh taster, gasher of hides, haymaker, hayward, hog 
driver, horn blower, keeper of the pans aud pumps, 
bucket keepers, mole catcher, moormen and mossmen, 
presenter of butchers, quickener of the city’s tenants, 
sample man, swine catcher, tender of the town wood, 
and weeder of footpaths.” 


Up to 1874 it was competent to each canton in Switz- 
erland to use the penalty of death at its discretion. 
The central authority then abolished the punishment 
throughout the country. Since that date there has 
been a re-action in public opinion; and now, fourteen 
out of twenty-two cantons, and a majority of the 
whole mass of voters, have pronounced in favor of a 
measure to restore the right of discretion to the sev- 
eral cantons. Increase in the number and enormity 
of crimes of violence is said to have brought about 
this change of opinion; but it is probably to be at- 
tributed to that reflux in thought, which is almost an 
inevitable law in the early stages of big controversies. 
Believers in the march of civilization do not doubt 
that at some future date Europe will bid farewell to 
capital punishment; but, at present, the majority of 
people hold that the example of sparing life should be 
set by malefactors, and not by legislators or judges. 


Ex-Judge Charles Mason, Clerk of the United States 
Circuit Court for the Northern District of New York, 
died in Uticaon Saturday last. He was born in Platts- 
burgh; was appointed district attorney of Madison 
county in 1845; was elected a Justice of the Supreme 
Court in 1847, and was twice thereafter re-elected to 
the same position. In 1868 he was appointed a Judge 
of the Court of Appeals to fill the vacancy occasioned 
by the death of Judge William B. Wright. In 1830 he 
was appointed Clerk of the Circuit Court of the United 
States for the Northern District of New York, which 
position he held at the time of his death. 
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CURRENT TOPICS. 


GREAT lawsuit concerning public interests, 
which has been going on in a quiet way for 
several years, has just now come into general no- 
tice. In 1854 or 1855 the State Inebriate Asylum 
at Binghamton was incorporated by our Legislature. 
Every person contributing $10 became a stockholder. 
Through the efforts of Dr. Turner subscriptions of 
money and land were obtained to the amount of 
some $350,000. The charter was for 20 years, at 
the end of which term the buildings and grounds 
were to be ceded to the State. The citizens of 
Binghamton gave 500 acres asa site. Among the 
subscribers were two ex-presidents, the present Fed- 
eral Secretary of State, two Federal Supreme Court 
judges, and five members of our present Court of 
Appeals. Subsequently an act was passed provid- 
ing that any person subscribing a certain amount 
should be entitled to a free bed in the asylum for- 
ever, and repealing all inconsistent acts. In 1867 
an act was passed entitled substantially an act re- 
lating to the board of supervisors of the county of 
New York, which enacted that ten per cent of the 
excise money should be paid to the trustees of the 
asylum, provided they would convey the asylum to 
the State, and authorizing them to do so. Without 
the knowledge or consent of the stockholders, the 
trustees so conveyed in that year, for one dollar, and 
the Governor appointed new trustees. On the 12th 
of May last, the Legislature abolished the Inebriate 
Asylum, and converted it into an asylum for the 
chronic insane. Two years ago, Dr. Turner having 
become owner of most of the stock, filed a bill in 
the Federal Circuit Court for the Southern District 
of New York, to annul the conveyance of 1867 as 
unconstitutional, and for a receiver and restitution ; 
and just now, the trustees being about to convey to 
the new trustees of the proposed Insane Asylum, 
Judge Blatchford granted an injunction. 


It is claimed by Dr. Turner that the legislation 
of 1867 was unconstitutional and fraudulent, and 
fraudulently executed. It is said that the act of 
1867 was a local act and that its title did not dis- 
close the purpose in question. Proofs have been 
taken to show that the transfer was surreptitious, 
and among others the five above-mentioned judges 
of our Court of Appeals have been examined to 
show that it was without notice to them and with- 
out their knowledge or consent. In respect to the 
lapse of the property to the State, it is claimed that 
the subsequent free bed act abolished that lapse, 
because it is manifestly inconsistent. The defend- 


ants claim, substantially, that the institution was 
eleemosynary, and therefore the subscribers acquired 
no interest of pxoperty in it; and that the State has 
sovereign power to take away such charters. These 
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are apparently very pretty questions, and doubtless 
the eminent counsel engaged will find out irrefuta- 
ble arguments on either side. 


The subject of colored men as jurors is now re- 
ceiving a good deal of attention in the courts and 
in Congress, and is giving rise to interesting dis- 
cussions concerning constitutional construction. A 
petition of colored persons was lately presented to 
Judge Christian, of the Hustings court at Rich- 
mond, asking him to summon as jurors all persons 
entitled to serve, without discrimination of color. 
To this Judge Christian replies, recognizing the 
equality of the colored race before the law and their 
liability to serve on juries, and announcing that he 
shall summon them whenever he deems it best for 
the enforcement of the laws. He quotes from the 
chief justices to show that the mode of selecting 
jurors is properly vested in the State, and declares 
that the State has imposed on him the duty of selec- 
tion, and that he shall be governed only by the de- 
sire to secure the best material. He says: ‘‘ When 
I find that I can best do this by selecting colored 
juries, I will do so, but not till then.” ‘‘If I were 
to select some colored jurors, with the hundreds of 
more intelligent white persons liable to jury duty 
that I know of to select from, such selections would 
be made simply because they were colored, and I 
would then be applying a test of qualification con- 
demned by the spirit, at least, of the Fourteenth 
Constitutional Amendment and the Civil Rights 
bill.” ‘* Education, elevation of character, and the 
legal qualifications are the only things that I know 
of necessary to render any persons ‘liable’ to such 
duty in this court.” It was held by the Supreme 
Court of West Virginia, in 1877, in State v. Strau- 
der, 11 W. Va. 745, that a colored man cannot re- 
move an indictment against him into the Federal 
court for trial, upon the allegation that under the 
State law none but white men can sit on the jury. 
The court there say, ‘‘ it is doubtful whether in the 
future any action of a State is likely to occur which 
will ever be held to come within the purview of this 
last clause of the ist section of the Fourteenth 
Amendment, prohibiting a State to deny to any per- 
son the equal protection of its laws;” citing the 
Slaughter House cases, 16 Wall. 81, and Blyew v. U. 
S., 13 id. 581. 


In the Federal Senate, Senator Bayard has intro- 
duced a bill to repeal sections 801, 820, and 821 of 
the Judiciary Act. Section 801 provides that in the 
district of Pennsylvania jurors in the Federal courts 
shall be selected in the mode practiced before the 
act of 1840. Section 820 disqualifies from jury ser- 
vice in the Federal courts all persons who partici- 
pated in the rebellion against the United States; and 
section 821 provides the jurorstest oath. Senator 
Edmunds moved to amend by striking out the clause 
repealing section 821. This was rejected, and he 
then moved to amend by adding the following: 
“That no citizen possessing all the other qualifica- 
tions which are or may be prescribed by law, shall 
be disqualified for service as a grand or petit juror a 
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in any court of the United States or any State on 
account of race, color, or previous condition of 
servitude. Any officer or other person charged with 
any duty in the selection or examination of jurors 
who shall exclude or fail to examine any citizen for 
the cause aforesaid, shall, on conviction thereof, be 
deemed guilty of misdemeanor, and be fined not 
more than $5,000.” Senator Thurman significantly 
inquired how Congress could regulate juries in 
State courts; which Senator Edmunds seemed to 
think more easily answered in jest than in earnest, 
by saying that it came under the trading clause. 
Senator Hill was willing to vote for the amendment, 
striking out the words ‘‘or any State,” but others 
objected to that concession, and the amendment was 
rejected. Ona renewal of the amendment without 
that clause, Senator Hill offered to vote for it if 
Conkling, who proposed it, would say he thought 
the law, as it stands, excludes from the Federal 
juries persons, otherwise qualified, simply on ac- 
count of race or color. Senator Conkling would 
not say so, although Senator Edmunds argued that 
the bill repeals the law of 1875, which secures to 
colored men the right to serve on juries. The 
amendment was again defeated, and the bill was 
passed. In order to provide that it should not have 
the effect of repealing the law of 1875, a motion 
was made to recommit, but it was defeated by the 
Republicans, although some Democrats voted for it. 
Thus the matter at present stands. 


Bennett is about to exchange ‘‘ Cupid’s Yokes ” 
for the yoke of thirteen months’ imprisonment and 
a fine of $300, the rulings of Judge Benedict hav- 
ing been sustained on the review before Judges 
Blatchford and Choate. Among these rulings, that 
seem to astonish the newspapers, were rulings that 
the defense could not show that the book was sold 
by reputable book-sellers; that in the opinion of ex- 
pert book-sellers it is not immoral; and that it is no 
more immoral than some standard literature. The 
extreme penalty is ten years’ imprisonment and a 
fine of $500. When Judge Benedict was about to 
pronounce sentence, Bennett asked to be heard, but 
the judge declined the pleasure, as Bennett had al- 
ready been fully heard by counsel. We must say 
this seems a little severe. The Judge is a little too 
apt to strike before hearing, as in the Lange sen- 
tence, for example. But we have nothing to say 
against Bennett’s sentence. 


Mr. Standing Bear seems to have got his muzzle 
off. His habeas corpus came up before Mr. Justice 
Miller on appeal, but Mr. Bear and his fellows hav- 
ing been discharged without bond for their appear- 
ance, were naturally not in court. The court con- 
sequently declined tS hear the case. The district 
attorney thought he might remedy the defect, and 
obtained a continuance; but it looks much more 
like a conclusion, for we do not see any practicable 
method of prevailing on a person of Mr. Bear’s per- 
ambulatory habits to re-appear. It may confidently 

- be announced as his last appearance in any court. 








The decision of our Court of Appeals in Henne- 
quin v. Clews, reported in another column, is some- 
what important. It holds that the ‘‘ fraud” which 
prevents the discharge of a debt in bankruptcy, 
means an affirmative, positive, intentional fraud, 
implying moral turpitude, and not a mere implied 
fraud; and that the “ fiduciary character” in the 
same connection means a technical and not a quasi 
trust. In addition to the cases cited by the court, 
we would mention Woolsey v. Cade, 54 Ala. 378; 8. 
C., 25 Am. Rep. 711, where the court say that as 
the Federal Supreme Court adopted this construc- 
tion of the Bankrupt Act of 1841, Congress in the 
substantial re-enactment in the present law must 
be presumed to have adopted that construction. 


The new Constitution of California has abol- 
ished the grand jury. This innovation has received 
some applause in some influential newspapers. The 
time has gone by when any institution is held sa- 
cred from criticism simply on account of its vener- 
ableness, but it seems to us somewhat undesirable 
to part with the grand jury. The chief objections 
made to it are quite inconsistent with each other, 
namely, the ease with which malicious and trifling’ 
complaints may be erected into crimes, and the ease 
with which grave and well-founded complaints may 
be ignored. If we grant that both these objections 
are substantial, the difficulty still seems to be to in- 
vent any scheme which will be free from them. If 
complaints are brought in the first instance before a 
petit jury for trial, the publicity, and the stigma, if 
there is any, is the same, and a petit jury may be 
as easily approached with improper solicitations as a 
grand jury. The objections reach to human nature 
rather than to this particular institution. On the 
other hand, as a matter of convenience and economy, 
the grand jury is desirable, if not quite indispensa- 
ble. The time of the public is now sufficiently 
taken up with the trial of frivolous criminal issues, 
and if we make every complaint equivalent to a 
public trial, we shall have to educate and pay jurors 
as a profession, or jury duty would be more shirked 
than at present. 





NOTES OF CASES. 





[* Simmons v. The State, which we find in the ad- 

vance sheets of 34 Ohio St., it was held that 
the force necessary to push open a closed, but un- 
fastened, transom, that swings horizontally on hinges 
over an outer door of a dwelling-house, is sufficient 
to constitute a breaking in burglary under a statute, 
which requires a forcible breaking. The rule is clear 
at common law that only a slight degree of force is 
necessary to constitute a burglarious breaking. So 
long ago as Hale’s time, opening a casement, or 
putting back the leaf of a window, or unlatching a 
door that was only latched, was sufficient. 1 Hale’s 
P. C. 552. In Brown’s case, 2 East’s P. C. 489, lift- 
ing a trap-door, which remained closed only by its 
own weight, was held to constitutesa breaking. So 
in 1 Moody’s C. C. 377, the lifting of the flap of a 
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cellar.” So in Rev v. Hall, 2 R. & Ry. C. C. 855, 
pushing open a window hung upon hinges and 
fastened only by a wedge, and in Rex v. Haines, id. 
450, pulling down the sash of a window, was held 
a breaking, though it had no fastening and was 
kept in place only by the pulley weight; so in Rex 
v. Hyams, 7 Car. & P. 441, was held the raising of 
a window not fastened. To the same effect are the 
American cases of State v. Boon, 13 Ired. 244; Frank 
v. State, 39 Miss. 705; People v. Edwards, 1 Wheel- 
er’s C. C. 3871. In Dennis v. People, 27 Mich. 151, 
an entry into a building by raising a transom win- 
dow, attached by hinges above, and arranged to 
fall into the frame by its own weight, when the 
window was shut into the frame, so as to require 
some force to open it, was held a sufficient break- 
ing. So in State v. Reid, 20 Iowa, 413, it was held 
that the pushing open of a closed door, with the in- 
tent expressed in the statute, is a sufficient break- 
ing, within the meaning of the law, to constitute 
burglary. In Tickner v. People, 6 Hun, 657, it was 
held burglary to open a door that was tightly closed 
without being either bolted, locked, or fastened. 


In Potter v. Casterline, which we take from Part 1 
of 12 Vroom, the Supreme Court of New Jersey 
held in a very well considered opinion by Wood- 
hull, J., that, in an action for malicious prosecution, 
the plaintiff must show that the prosecution or pro- 
ceeding of which he complains, is legally at an end, 
and that it was instituted maliciously and without 
probable cause; that the legal termination of the 
prosecution is sufficiently shown by the refusal of 
the grand jury to find a bill, without a formal or- 
der of discharge by the court; that a rejection of 
the complaint by the grand jury is prima facie evi- 
* dence of want of probable cause; that there is no 
error in refusing to nonsuit, if, from the facts 
proved, the jury might infer that the defendant had 
no actual belief or suspicion of the plaintiff's guilt, 
and that a defendant in such an action cannot ex- 
cuse himself by showing that he acted under the 
advice of an unprofessional person. As was re- 
marked by the court, all the authorities agree that 
in actions of this sort the plaintiff, in order to re- 
cover, is bound to show (1) that the prosecution or 
proceeding of which he complains is legally at an 
end; and (2) that it was instituted maliciously and 
without probable cause. 2 Greenl. Ev., §§ 452, 453, 
and cases cited; Roscoe’s Dig. Law of Ev. 770, 771, 
and cases cited; Clark v. Cleveland, 6 Hill, 344, and 
cases; Burlingame v. Burlingame, 8 Cow. 141, note 
1; Munns v. Dupont et al., 1 Am, Lead. Cas, 249, 
(*200,) 280, (*225.) But there is less harmony as 
to what constitutes a legal ending of the malicious 
prosecution. Mr. Greenleaf said that ‘‘if the”party 
has been arrested and bound over on a criminal 
charge, but the grand jury did not find a bill against 
him, proof of this fact is not enough without also 
showing that he has been regularly discharged by 
order of the court; for the court may have power 
to detain him fér good cause until a further charge 
is preferred for the same offense. But in other cases 








the return of ignoramus on a bill by the grand jury 
has been deemed sufficient.” 2 Greenl. Ev., § 452. 
The doctrine first stated in this quotation is sup- 
ported by reference to Thomas v. De Graffenreid, 2 
Nott & McC. 143, which went upon the ground that 
the rejection of a bill by the grand jury was not in 
South Carolina the legal end of a prosecution, un- 
less the party has been regularly discharged there- 
from by order of the court. This view Woodhull, 
J., regards as involving “a double fallacy in assum- 
ing (1) that what the rule requires to be at an end 
is not the particular proceeding complained of, but 
the plaintiff's liability to be prosecuted for the same 
offense charged in that proceeding; and (2) that a 
discharge by order of the court would relieve him 
from such liability. The question being whether 
or not, by the entry of a nolle prosequi, the rejection 
of a complaint by the grand jury, or the return of 
an ignoramus, a particular prosecution alleged by the 
plaintiff to be false and malicious and injurious to 
his rights is at an end in the sense of the rule, the 
answer of the court in effect is that the prosecution 
is not at an end in that sense, and cannot be with- 
out a discharge by order of the court, for the reason 
that without such a discharge the plaintiff might 
still be prosecuted. Another complaint might be 
made; another bill might be preferred for the same 
offense. But manifestly this may be done just as 
well after as before a formal discharge by the court. 
And it is equally clear that the fact that the plain- 
tiff may still be prosecuted for the same offense can 
have no pertinence to the question as to the termi- 
nation of the prosecution or proceeding complained 
of, except upon the wholly untenable theory that an 
action for a malicious prosecution cannot be main- 
tained so long as the plaintiff remains liable to be 
prosecuted for the same matter with which he al- 
leges himself to have been falsely and maliciously 
charged.” In Brown v. Randall, 36 Conn. 56; 8. 
C.,4 Am. Rep. 35, it was held that it was not neces- 
sary that a prosecution should terminate in an ac- 
quittal of the accused in order to sustain an action 
for malicious prosecution; that the termination by 
a nolle prosequi or abandonment is sufficient. The 
court in that case remarked: ‘‘The possibility that 
the plaintiff may be again prosecuted for the same 
alleged offense is not inconsistent with an entire 
want of probable cause in the first prosecution.” 
So in Cardival v. Smith, 109 Mass, 158; S. C., 12 id. 
682, a declaration alleging that defendant mali- 
ciously, and without probable cause, procured the 
arrest and holding to bail of the plaintiff on a writ 
in acivil action returnable at a certain time, at 
which this plaintiff appeared, but defendant did 
not nor was said writ ever returned, was held good. 
In that case Gray, J., in the course of his argu- 
ment, said: ‘‘If the accused, after being arrested, 
is discharged by the grand jury’s finding no indict- 
ment, that shows a legal end to the prosecution,” 
citing Jones v. Givin, Gilb. 195, 220; Buller, J., in 
Morgan v. Hughes, 2 T. R. 225, 232; Freeman v. 
Arkell, 2 B. & OC. 494; 8. C., 3D. & R. 669; Michell 
v. Williams, 11 M. & W. 205; Bacon v. Waters, 2 
Allen, 400. : 
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CHAMPERT Y. 


EVERAL recent decisions on the subject of 
champerty deserve special examination. The 
decision most important to the lawyers of our own 
State is Coughlin v. N. Y. Cent. d H. R. R. R. Co., 
71 N. Y. 443; 27 Am. Rep. 75. It was there held 
that an attorney may stipulate with his client for 
an agreed compensation, and may make it absolute 
or contingent, but he cannot advance the money needed 
to carry on a prosecution as an inducement to the plac- 
ing of aclaim in his hands for prosecution. Ac- 
cordingly, where one having a claim against a rail- 
road corporation for damages resulting from negli- 
gence, accepted the proposition of attorneys that 
they would take the claim for collection, pay all ex- 
penses attending its prosecution and divide the recov- 
ery, and where after service of summons, defendant, 
having notice that the attorneys had an interest in 
the cause of action, settled with plaintiff and ob- 
tained a release; held, that the release was a bar to 
the action; and that the attorneys could not prose- 
cute it, to give them the benefit of the agreement. 
The opinion was pronounced by Judge Earl, and 
was put on two grounds, First, on the ground that 
the cguse of action not being assignable in its na- 
ture, the contract of employment gave the attorney 
no absolute right of enforcement. The opinion 
says on this point: 


‘*A person owning a judgment for the recovery 
of money may give his attorney, or any other per- 
son, by ey rights and equitable interests 
therein, which the defendant therein charged with 
notice must respect. So if the cause of action be- 
fore judgment be in its nature assignable, the 
owner of it may assign and, by agreement, create 
legal and equitable interests therein, and such agree- 
ments may now be made with his attorneys as well 
as with other persons, and when such interests have 
been created and notice given of them they must be 
respected. But what I maintain is, that -before 
judgment, in the absence of any agreement, the 
attorney has not now and never had any lien upon, 
or interest in, the cause of action; and*when the 
cause of action is like this, such as by its nature is 
not assignable, the party owning it cannot by any 
agreement give his attorney or other person any in- 
terest therein.” 


Second: On the ground that the provision of our 
Code, repealing all restrictions on agreements of 
party with attorney for compensation, and leaving 
the compensation to express or implied agreement, 
does not repeal the provisions of our statutes pro- 
hibiting attorneys from buying claims for prosecu- 
tion, and from lending or advancing, or agreeing to 
lend or advance, means for the purpose of inducing 
a party to place a claim in his hands for collection. 
The opinion says: 


‘*Now what was done here? One of the attor- 
“- went to the plaintiff, and, for the purpose of 
inducing him to place the claim in his hands for 

sution, agreed not only to render the services, 
it also to advance all the money needed to carry 





on his suit. This, within the meaning of the stat- 
ute, was an agreement to advance money to the 
plaintiff. The agreement was a plain violation of 
the statute, and if such agreements are allowed, the 
ee of the statute will be in a great degree de- 
eated.” ; 


In the decision only five judges took part with 
Judge Earl. Judges Rapallo and Andrews con- 
curred; Judge Folger concurred on the first ground ; 
Chief Judge Church concurred in the result. Al- 
though not, therefore, very authoritative on the first 
point, it will afford a wholesome warning to that 
class of attorneys, happily smail, who lie in wait for 
railroad accidents in order to bring suits for the 
survivors on shares. 

The Supreme Court of Iowa, in Adye v. Hanna, 
47 Iowa, 264, held, that an agreement by an attor- 
ney to pay any judgment that should be finally ren- 
dered against his client in a certain suit, in consid- 
exation that the latter would appeal the case and 
pay the attorney a fee for conducting the same, was 
void as against public policy, and could not be en- 
forced by either attorney or client. The court ob- 
serve: 


‘¢In another respect it is in conflict with the pol- 
icy of the law which promotes and upholds purity 
and justice in the administration of remedies in the 
courts. The attorneys bound by the contract be- 
come liable in the place of their client. They have 
the most powerful motive to pervert justice and 
corrupt its source, in order to escape the liability 
they have assumed. They are officers of the court, 
and as such ought to be trusted by judges as well 
as clients. Their duty does not require them to 
pervert the law, or deceive those clothed with the 
power to administer it. On the contrary, it forbids 
them, under the heaviest penalties, to do any act 
that may have such an effect. They are to aid the , 
courts in the administration of justice. Their duty 
requires them to endeavor to secure to their client 
his rights under the law, and nothing more. For 
such services the law will secure them compensation 
from their clients. It requires neither arguments 
nor explanations to show what great temptations 
would be placed before the attorney to violate his 
duty, and to endeavor to corrupt the foundation of 
justice, were he to take the place of his client, and 
become responsible for all liabilities incident to a 
decision adverse to him. The law will not permit 
members of the legal profession to be assailed with 
temptations so dangerous in their character. They 
have the most grave duties to perform in the ad- 
ministration of justice; they stand before the world, 
as a Class, distinguished for honor, integrity, and 
public virtue. The law will be careful to recognize 
no rules or principles, which in their application to 
the practice of courts or business of attorneys, may 
tend to corrupt the legal profession, or rob it of the 
high character it has always maintained.” 


In Schomp v. Schenck, 40 N. J. L. R. 195, an attor- 
ney, not a counsellor, undertook to set aside a will 
for a client, upon the agreement that he was to have 
five per cent of the recovery, in case of success, and 
his expenses and such allowance @s the court might 
make him out of the estate, in case of defeat. The 
Supreme Oourt, in an elaborate opinion, sustain the 
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agreement, declaring that the law of champerty 
and maintenance does not prevail in that State. 
The court make a distinction between attorneys and 
counsellors, saying: 


“T do not find anywhere that it was the common- 
law rule that, irrespective of the law of maintenance, 
an attorney at law could not stipulate for his compen- 
sation. Such contracts were undoubtedly regarded 
with great jealousy by the courts, and were very 
generally discountenanced by the legal profession, 
and were seldom enforced, and were not unfre- 
quently set aside by courts of equity. But the idea 
that attorneys were subject to the same disability 
that an advocate was in regard to contracting with 
their clients for their remuneration, has no founda- 
tion in legal history or adjudged cases,” 


In the leading case of Kennedy v. Broun, 13 C. B. 
(N. 8.) 677, Chief Justice Erle confined his propo- 
sition of incapacity to make contracts for compen- 
sation to advocates, while the New Jersey court ad- 
mit that the weight of American doctrine is against 
this incapacity, yet they say they cannot concur in 
that view, as the only foundation of the rule “ was 
its supposed efficacy in sustaining the honorable 
standing of the advocate.” This, of course, is obiter, 
and besides, in our opinion, is* one of the greatest 
pieces of nonsense ever uttered. Why should an ad- 
vocate be any more apt faithfully to discharge his 
duty when he knows he cannot enforce payment 
for it? Asa rule there is little virtue in gratuitous 
services. We never hear the judges talking in that 
way about their own services. They have always 
expected to be paid for them, and have never seen 
any thing indelicate in the idea, 

On the point of champerty, it was argued ‘‘ that a 
stipulation to bear the expenses of the litigation is 
an essential ingredient in the offense of champerty.” 
But the court say ‘‘the authorities do not sustain, 
but, on the contrary, they overthrow this conten- 
tion.” ‘‘The consent of the attorney to give his 
services is, in effect, a stipulation to contribute 
largely to the ordinary expense of a suit, and conse- 
quently it would seem to follow, reasoning upon 
general principles, that such an amrangement must 
be deemed illegal wherever the statutes in question 
are in force.” After an examination of the causes 


which led to the adoption of the doctrine, they con-” 


clude: “It is obvious that the system that had 
grown up under these laws relating to maintenance 
was not altogether in harmony with the habits, 
needs, and business of modern life, and this consid- 
eration has helped me to the conclusion to which I 
have arrived that the doctrine of maintenance has 
never had a foothold in the jurisprudence of this 
State.” 

In Duke v. Harper, 66 Mo. 51, it is held that in 
Missouri champertous contracts are void; but a con- 
tract between attorney and client is not champert- 
ous, because the attorney agrees to receive, as a 
compensation for his services, a portion of the 
property in controversy; it is an essential element 
in a champertous contract, that he also agree to pay 
some portion of the costs or expenses of the litiga- 





tion. This flatly disagrees.with Schomp v. Schenck 
on this point. 

Bouvier defines champerty: “A bargain with a 
plaintiff or defendant, campum partire, to divide the 
land or other matter sued for between them, if they, 
prevail at law,-the champertor undertaking to carry 
on the suit at his own expense. This offense differs 
from maintenance in this, that in the latter the per- 
son assisting the suitor receives no benefit, while in 
the former he receives one-half or other portion of 
the thing sued for.” While Coke in 2 Inst. 564, 
says ‘‘an apprentice or attorney cannot contract to 
have any part of thing in demand, after the recov- 
ery;” and in Bow v. Barnaby, Hob. 117, it is said. 
‘“‘Thold that if an attorney follow a cause to be 
paid in gross, when it is recovered, that is cham- 
perty.” There seems to be a distinction between a 
layman and a lawyer as the champertor. To con- 
stitute the offense on the part of a layman he must 
contribute in money to the expenses; but the law- 
yer is held to contribute by his services. 





TRIAL BY JURY. 


rent prey outlive their times. They are es- 
tablished for a purpose, they serve that purpose, 
and then, unfortunately, do not die. They cling to 
the people who adopt them as the Old Man of the Sea 
clung to Sinbad, refusing to be shaken off; and their 
otd age is often not only useless, but dangerous. 

One of the most striking examples of this superan- 
nuation is found in the institution known as “trial by 
jury.” Itis impossible to trace its origin definitely ; 
but it is certain that it existed among the nations of 
the north for some centuries before the Norman con- 
quest. It wasa shield forged by the people for pro- 
tection against the oppression of the great and the pow- 
erful nobles whose escutcheons boré mottoes like that 
of the baron whom Thackeray mentions, ‘non rogo, 
sed capio,”’ or like that of the laird of Teviotdale, 
“Thou shalt want, ere I want.’’ In times when might 
made right, when strength was justice, when the abil- 
ity to take possession was more than nine-tenths of 
the law, people felt the need of a tribunal which should 
secure to them their rights. In war, the commons 
united against the nobles, or the nobles united against 
the monarch, could obtain justice; but in peace the 
weak was at the mercy of the strong. Even when the 
form of a trial was preserved justice was rare. While 
the nobility was striving to crush the peasantry and 
the peasantry to destroy the nobility, an individual of 
one class had small hope of fair treatment at the hands 
of a tribunal composed of members of the other class; 
and so manifold wrongs led to war, and war gradually 
insured the protection of rights in peace. Thus, from 
the soil of oppression, grew the system of trial bya 
jury of one’s peers; until, in the reign of King Ethel- 
red, it was firmly established. But it should always 
be remembered that this system belongs to a state of 
inequality, to a state of ranks and grades, to a state 
where some possess many rights and others few; and 
is not needed where each man enjoys all the rights 
which every other man enjoys. 

Keeping this fact in view we shall be able to give the 
jury system a fair consideration; and at the outset it 
may be well to define that system. Briefly, under 
the common law, it is this: the system by which a 
man, threatened with the loss of life, liberty or prop- — 
erty, ia entitled to a trial by twelve of his peers or 
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equals, and is not to be deprived of life, liberty or 
property, except by the unanimous decision or verdict 
of these twelve men. 

It is important that a man’s rights should be passed 
upon by his equals, and that those equals should be 
pen of intelligence and integrity, unbiassed and un- 
prejudiced. But what more is necessary? Is there 
any greater virtue in twelve than in three, six or nine? 
And what reason is there for requiring absolute unan- 
imity in the decision? Why should not the majority 
control in law as in politics; in juries as in appellate 
courts? The number twelve, when unanimity is es- 
sential, is too large for the purposes of justice. Too 
often some fool or knave will find a place on the jury, 
who, through intellectual opacity or from pecuniary 
considerations, will be “faithful unto death,” and 
prevent a verdict. 

Disagreements are sadly frequent —more frequent 
than just verdicts. Indeed, trial by jury has become 
such a lottery that it has given rise to this maxim: “If 
you have a strong case, try it before a judge or referee; 
if you havea weak case, try it before ajury.’’ And this 
is with reason; for the jury is as likely to decide in 
opposition to, as in accordance with the facts, and to 
mistake the arguments of counsel for evidence; while 
a judge or referee, if he be impartial, decides on the 
merits of the case. Might not incompetency be 
avoided and justice more surely obtained by com- 
mitting to the judges the decision of questions of fact 
as well as questions of law? 

This would necessitate an increase in the number of 
judges; but to this there could be little objection. If 
the number of judges was so increased that at every 
court for the trial of issues of fact three or five judges 
should sit instead of one, the expense would still be 
less than the expense of the jury system. The amount 
of money actually expended every year for jururs and 
the amount lost by those who are forced to neglect 
their business in order to act as jurors, if it were com- 
puted, would be found sufficient to pay for seven 
judges at every court. 

If then three or five judges of ability and with a 
knowledge of the principles of law, are as likely to 
decide questions of fact correctly as twelve jurors, 
without ability and*ignorant of the principles of law, 
and the expense of the former system would be less 
than that of the latter, it remains to consider only one 
question — the question of price. Will it cost more to 
buy a judge than a juror? And this question is not 
unworthy of consideration. The maxim of Bias, 
which was inscribed in the temple at Delphi, is still 
true: ‘*Most men are bad.”’ Men are merehandise; 
almost all of them are for sale. But what are the 
relative money values of the judge and the juror? 
The judge is dependent upon the people; he is their 
servant, and the dignity of that service, the honor of 
the office, the responsibilities of the position, the fear 
of detection and disgrace, all tend to render him in- 
vulnerable to bribery and to place him above suspic- 
ion. If, however, as is sometimes the case, a man of 
low character is raised to the bench and is induced to 
sell himself, he at least sells himself dearly. On the 
other hand, a juror can often be bought for a few dol- 
lars, and the purchase of a juror defeats justice as 
completely as the purchase of a judge. 

If the fairest form of trial which the civilized 
world can devise is by jury, logic would demand its 
universal adoption in all manner of courts in which 
questions of fact are to be decided. Why should not 
the surrogate be assisted by twelve good men and 
true? Consider, too, the danger of submitting equit- 
able causes to a single judge. Certainly if the bless- 
ings of an infallible trial are conferred on those who 
seek relief in law, they ought not to be denied to those 
who seek relief in equity. 

The jury system, as it now exists, is beneficial to 
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only two classes — professional jurors and j law- 
yers. Men of the first class owe to it their subsistence; 
and, when placed upon the jury, they maintain the 
cause of those who employ them with a tenacity which 
insures victory. Men of the second class exist by 
reason of the system. They pilot a weak case into the 
harbor of success on waves of talk. They are guiltless 
of sound reasoning; but they understand how to play 
upon the jury and draw forth whatsoever music they 
please. Their existence proves the defects of the jury 
system. Before the higher courts they are powerless, 
for the higher courts are swayed by logic rather than 
language, while the jury regards logic with the same 
feelings which the devil is supposed to entertain con- 
cerning holy water. 

This then is the theory. Courts for the trial of issues 
of fact should be held by three or five judges, by a 
majority of whom questions of fact as well as of law 
are to be decided. There would doubtless be objec- 
tions to such a system, but they would be neither as 
many nor as great as those which can be urged against 
the jury system. Every long-established institution has 
had its admirers, who have insisted on a postponement 
of the funeral services. The divine right of kings, the 
inquisition, slavery, all have died hard and have been 
accompanied to the grave by the lamentations of 
friends. It would be interesting to see what argu- 
ments can be advanced in favor of trial by jury, with- 
out appealing to the past, and an appeal to the past 
will not answer. Institutions, like political parties, 
must be judged by whai they are doing, not by what 
they have done. 

The jury is the clown of the law. It is constantly 
inventing new and ingenious tricks for the evasion of 
duty. It is the patron of the joke called ‘“ temporary 
insanity ’ and the author of numberless other jests of 
a like character. It is a never-failing source of amuse- 
ment to all except its victinis. There is nothing cer- 
tain about it but its uncertainty. It has been sneered 
at and satirized and lampooned and caricatured. 
Judges have snubbed it, and legal wits, like Curran, 
have riddled it with sarcasm in open court. Yet a mis- 
taken conservatism suffers it to continue its blunder- 
ing way, unchallenged. 

I have been unable, without occupying too much 
space, to state all the objections to the institution of 
trial by jury, or even to enlarge upon those which 
have been stated, and have sketched merely a rough 
outline of what I believe to be a better system. Yet 
such is the reverence for antiquity that any change or 
improvement in the jury system is, to say the least, 
improbable for many years to come. It has gained 
too great a reputation as “the palladium of liberty” 
to be hastily abandoned. But the reverence due to 
long established institutions ought not to degenerate 
into blind worship. However venerable a system 
may be, those defects which mar it should be eradi- 
cated, and if it is wholly bad it should be abolished. 
Trial by jury belongs to past ages and to other coun- 
tries. In a state of barbarism or semi-civilization, 
where the rights of the feeble are disregarded, where 
some possess privileges which are denied to others— 
under a monarchy or an oligarchy, which seeks to es- 
tablish its power at the expense of the people—the 
jury system promotes justice. Under a republic, 
where a state of equality prevails, it promotes injus- 
tice. In that it once was a bulwark for the oppressed, 
in that, ages ago, it actually did serve as a “ palladium 
of liberty,” it deserves commendation. It comes up 
for trial with a character, which, good in its infancy, 
has not yet perhaps become utterly bad; but it must 
stand or fall on its present, not on its past. Judge it 
fairly then. Crown it for what it has been; crucify it 
for what it is. J. H. Hopxyys. 


RocHEsTER, May 17, 1879. 
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DRAWING-ROOM CARS—LIABILITY OF 
RAILROAD COMPANY FOR ACTS 
OF PERSONS IN CHARGE OF. 


NEW YORK COURT OF APPEALS, MARCH 18, 1879. 


TuHorPE v. N.Y. C. & H.R. R. R. Co., appellant. 


The person in charge of drawing-room and sleeping cars, 
in a train, are to be regarded and treated, in respect of 
their dealings with passengers, as the servants of the 
railroad company, and thé latter is responsible for their 
acts to the same extent as if they were directly employed 
by the company, notwithstanding the fact that such 
drawing-room and sleeping cars are owned and such 
persons employed by another. 

A passenger, on defendant’s railroad, passed through two 
ordinary cars attached to the train but found no vacant 
seat; there were a few seats occupied each by one per- 
son and his baggage, but there were several persons 
standiag for want of seats. He thereupon passed into 
a drawing-room car attached to the train and took a 
seat. When called upon by the porter for the extra sum 
demanded for riding in that car, he declined to pay for 
the reason that he could find no seat elsewhere, but ex- 
pressed his willingness to leave the car whenever he 
could get a seat in the other cars. The porter, there- 
upon, attempted to eject him, and for such assault this 
action was brought against the railroad company. The 
drawing-room car was owned and the porter was em- 
ployed by Wagner, he paying the company a certain 
part of his receipts for hauling his drawing-room cars. 
Held, (1) that the defendant was liable for the act of the 
porter to the same extent as for an act of its own ser- 
vants; (2) that the plaintiff was not bound, under the 
circumstances, to apply to the conductor for a seat be- 
fore entering the drawing-room car. 


PPEAL from a judgment of the General Term of 
the Third Department, affirming a judgment 
entered on a verdict in favor of the plaintiff. The 
case is reported below, 13 Hun, 70. The opinion states 
the facts. 


ANDREWS, J. The defendant’s counsel, upon the 
conclusion of the evidence, moved for a nonsuit, on 
the ground that it appeared from the proof presented 
that the porter, by whom the alleged assault was com- 
mitted, was not the servant of the defendant, and 
that the defendant was not, therefore, responsible for 
his acts. 

The plaintiff was a passenger on the defendant’s 
train. He entered the cars at Syracuse, with the in- 
tention of riding in one of the ordinary cars to Au- 
burn. He passed through the two ordinary cars at- 
tached to the train, and finding no vacant seat, passed 
into the drawing-room car, and when called upon by 
the porter to pay the extra charge for a seat in that 
car, declined to pay the sum demanded, for the reason 
that he could find no seat elsewhere, but expressed a 
willingness to leave the car whenever he could get a seat 
in the other cars. The porter thereupon attempted 
to eject the plaintiff from the car, and for this assault 
the action is brought. 

The proof shows that all the seats in the two ordi- 
nary cars were occupied, and that several persons were 
compelled to stand in the passage-way, and others 
were seated on the wood box, for want of other ac- 
commodation. The ground upon which the motion 
for nonsuit was made assumes that, under the circum- 
stances, the plaintiff was justified in going into the 
drawing-room car, and that the act of the porter, in 
attempting to eject him, was an unjustifiable assault, 
but the claim is made, and the exception to the refusal 
to nonsuit is sought to be supported, on the ground 
that the porter was the servant of Wagner, the owner 
of the drawing-room car, and was not, in fact or law, 
the servant of the defendant. 

If the right of the plaintiff to maintain this action 








depends upon the existence of the conventional rela- 
tion of master and servant, between the defendant ~ 
and the porter at the time of the transaction in ques- 
tion, the action cannot be maintained. 

The porter was, in fact, the servant of Waguer. 
Wagner employed him, paid him, and could at any 
time discharge him. His duty was to take charge of 
the drawing-room car on the train, assign seats to pas- 
sengers desiring seats therein, and collect and receive 
the sums charged therefor. He was instructed by 
Wagner to remove from the car persons who refysed 
to pay the extra fare, and looking at the contract of 
employment only, he was, in {attempting to remove 
the plaintiff, acting as Wagner’s servant. 

The general principle is well settled that to make 
one person responsible for the negligent or tortious 
act of another, the relation of principal and agent, or 
master and servant, must be shown to have existed at 
the time, and in respect to the transaction between 
the wrong-doer and the person sought to be charged. 
Upon this relation the doctrine of respondeat swperior 
rests. Laugher v. Pointer, 5 B. & C. 547; Blake v. 
Ferris, 1 Seld. 48. The defendant relies upon the ab- 
sence of this relation between the porter and the com- 
pany as conclusive against its liability for his act. But 
we are of opinion that this defense is not available to 
the defendant, or rather that the persons in charge of 
the drawing-room car are to be regarded and treated, in 
respect of their dealings with passengers, as the servants 
of the defendant, and that the defendant is responsi- 
ble for their acts to the same extent as if they were 
directly employed by the company. 

The contract between the company and Wagner was 
proved. By this contract Wagner agreed, at his own 
cost, to place upon the defendant’s road as many draw- 
ing-room cars as should berequired for the accommo- 
dation of the defendant’s traffic, and to do certain 
specified repairs, aud provide conductors and porters, 
who were to have charge of the distribution of com- 
partments and seats therein, free from interference by 
the conductor of the train. The train conductors, by 
the terms of the agreement, are entitled at all times 
to enter the cars for the purpose of collecting fares of 
passengers, or for auy purpose connected with the 
management of the train, and it is made the duty of 
the conductors and porters of the drawing-room cars 
to assist the train conductors in enforcing the order 
and discipline of the road. The contract provides 
for amonthly accounting by Wagner to the defendant 
of the receipts and earnings of the business, and the 
payment by him to the defendant of twenty per cent 
of the gross earnings, after deducting license fees 
paid for any patented inventions used in the cars, 
which payment is expressed to be in consideration of 
the service performed by the defendant in hauling the 
cars, furnishing fuel and lights theréfor, and repairing 
the trucks, brakes and exterior of the cars, as provided 
in the agreement. The’ agreement reserves to the de- 
fendant the right to determine the location of the 
drawing-room cars in its trains. 

The business of running drawing-room cars in con- 
nection with ordinary passenger cars has become one 
of the common incidents of passenger traffic on the 
leading railroads of the country. These cars are min- 
gled with the other cars of the company, and are open 
to all who desire to enter them and who are willing to 
pay a sum in addition to the ordinary fare, for the 
special accommodation afforded by them. They are 
put on, presumably, in the interest of the road. They 
form a part of the train; and the manner of conduct- 
ing the business is an invitation by the company to 
the public to use them, upon the condition of paying 
the extra compensation charged. Passengers cannot 
know what private or special arrangement, if any, ex- 
ists between the company and third persons, under 
which this part of the business is conducted; and they 
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have, we think, in taking one of these cars, a right to 
assume that they are ‘there under a contract with the 
company, and that the servants in charge of the draw- 
ing-room cars are its servants. Otherwise there 
would be two separate contracts in the case of each 
passenger in these cars, one with the company, and 
one with Wagner. Such a condition of things would 
involve aconfusion of rights and obligations, and di- 
vide a responsibility which ought to be single and 
definite. Take the case of a passenger in a drawing- 
room car who should be burned by the negligent up- 
setting or breaking of a lamp by the porter; or the 
case of a passenger in a sleeping car, injured by the 
negligence of a porter, allowing a shelf to fall upon 
the passenger. Is the passenger, in these or other 
similar cases which might be supposed, to be turned 
over, for his remedy, against Wagner, on the ground 
that the servant who caused the injury was his ser- 
vant, and not the defendant’s? The public interests 
and due protection to the rights of passengers require 
that the railroad company which is exercising the 
franchise of operating the road for the carriage of pas- 
sengers, should be charged with and responsible for 
the management of the train, and that all persons em- 
ployed thereon should, as to passengers, be deemed to 
be the servants of the corporation. 

The statute for the incorporation of railroad com- 
panies contains various provisions regulating the man- 
ner in which the discipline of the train and the rights 
of the companies against passengers are to be en- 
forced, and they assume that the servants employed 
on the train are the servants of the company. The 
30th section (Laws of 1850, chap. 140) requires that all 
servants of the corporation employed on a passenger 
train shall wear a badge, which shall indicate his office, 
and prohibits any officer Dr servant, without such 
badge, from meddling or interfering with any passen- 
ger, his baggage or property. The 36th section author- 
izes the conductors or servants of the corporation to 
put passengers off the cars who shall refuse to pay 
their fare. These sections imply that the persons 
charged with the duty of enforcing the discipline of 
the train are the servants of the corporation. The ser- 
vants employed in the Wagner car are, by the contract 
between him and the defendant, required to assist 
the train conductors in enforcing the discipline of the 
road. 

It is not contended, indeed the inference from the 
evidence is clear, that the practice is for the conductor 
and porter of the drawing-room cars to enforce the 
regulations under which passengers are permitted to 
use them, and that they act, in so doing, with the 
knowledge of the defendant. Their acts, in the exe- 
cution of this duty, upon every reason of policy and 
propriety, should be deemed to be the acts of the com- 
pany. 

The Legislature, in 1858, authorized sleeping cars to 
be put upon a railroad by a patentee, with the éonsent 
of the company, and an extra charge to be made to 
passengers using them; but the act carefully provides 
that it should not be construed to exonerate the com- 
pany from the payment of damages for injuries, in the 
same way and to the same extent as if the cars were 
owned and provided by the company. Laws of 1858, 
chap. 125. 

We are of opinion that the ¢laim of immunity from 
responsibility for the acts of the porter, urged on be- 
half of the defendant, cannot and ought not to be al- 
lowed, and that the motion for nonsuit was, therefore, 
properly overruled. 

A single additional question remains to be consid- 
ered. The defendant’s counsel requested the court to 
charge the jury that if the plaintiff, when he passed 
through the cars, saw that seats were occupied with 
luggage, it was his duty, when he met the conductor, 
to ask him for a seat, before passing into the drawing- 





room car. The court declined to so charge, and the 
defendant’s counsel excepted. 

We are of opinion that, in view of the facts in the 
case, the request was properly refused. 

There is some evidence tending to show that one or 
more of the seats in the ordinary cars were occupied 
by one person with his luggage, but it does not appear 
that if the luggage from the seats so occupigd had 
been removed there would have been sufficient seats 
for the passengers standing in the passage way when 
the plaintiff passed through the cars. The inference 
from the evidence is that there would not have been. 
Under these circumstances the plaintiff cannot be 
deemed a wrong-doer in passing into the drawing-room 
car and taking a seat, until seats in the other cars 
should be vacated. It was the duty of the defendant 
to furnish him aseat. His omission to speak to the con- 
ductor and ask for a seat, when he first met him, may 
reasonably be accounted for on the ground that he sup- 
posed that such arequest, at that time, would be un 
availing. So far as appears, there was no regulation — 
at least none known to the plaintiff— prohibiting a 
passenger not intending to ride in a drawing-room car 
from entering it for a temporary purpose, under cir- 
cumstances such as existed in this case. 

If the plaintiff was mistaken as to the rules, his 
mistake did not convert him into a trespasser, and 
on the first opportunity after entering the car, he in- 
formed the servant in charge that he would leave the 
car as soon as a seat in the other car was provided. 
See Willis v. Long Island R. R. Co., 34 N. Y. 670. 

We think there was no error committed on the trial, 
and the judgment should, therefore, be affirmed. 

All concur, except Rapallo, J., not voting. 


——$———< 


MUNICIPAL CORPORATION — DEFECTS IN 
STREETS— RUNAWAY HORSE. 





NEW YORK COURT OF APPEALS, APRIL 15, 1879. 


Rive v. THE City or CoHOEs, appellant. 


When two causes combine to produce an injury to a trav- 
_eller upon a highway, both of which are in their nature 
proximate, the one being a culpable defect in the high- 
way and the other some occurrence for which neither 
party is responsible, the municipality is liable provided 
the injury would not have been sustained but for such 
defect. 

Semble, Where, without any fault of the driver, a horse 
becomes uncontrollable or runs away, and in this con- 
dition comes upon aculpable defect in the highway by 
which an injury is occasioned, the municipality is lia- 
ble provided the injury would not have happened but 
for such defect. 

Plaintiff's horse ran away in the streets of defendant’s city, 
and plaintiff was injured. The referee found that the 
injury resulted from two defects in the street, to wit: a 
pile of ashes and a hydrant in the curb. Held, that the 
finding as to the hydrant was erroneous, and as it did not 
appear that the injury would have been caused by the 
other defect alone the judgment for the plaintiff must 
be reversed. 


PPEAL by the defendant from a judgment of the 
General Term of the Supreme Court for the Third 
Department, affirming a judgment for the plaintiff 
entered upon the report of a’referee. The opinion 
states the case. The judgment below is reported 13 
Hun, 76. 


Samuel Hand, for appellant. 
N. C. Moak, for respondent. 


Earu, J. A municipal corporation, bound to keep 
its streets in repair, does not become an insurer of 
travellers thereon. It is bound to use reasonable skill 
and diligence in making its streets safe and convenient 




















THE ALBANY LAW JOURNAL. 


473 








for travel. It is under no obligation to provide for 
every thing that may happen upon its streets, but only 
for such use of them as is ordinary or as may reason- 
ably be expected. It is not bound to keep its streets 
in such condition that a traveller thereon may with 
safety run his horses at a furigus rate of speed or drive 
thereon safely unmanageble horses; neither is it bound 
to keep its streets in such condition that damage may 
not be caused thereon by horses which have escaped 
from the control of their driver and are running away. 
In Massachusetts, Maine and Wisconsin, it is held that 
municipal corporations are not bound so to make their 
roads that travellers shall be safe when their horses 
are frightened, unmanageable or running away. Moul- 
ton v. Inhabitants of Sanford, 51 Me. 127; Nichols v. 
Inhabitants of Athens, 66 id. 402; Perkins v. Inhabit- 
ants of Fayeite, 68 id. 152; Davis v. Inhabitants ef Dud- 
ley, 4 Allen, 558; Titus v. Inhabitants of Northbridge, 
97 Mass. 258; Fogg v. Inhabitants of Nahant, 98 id. 578; 
Murdock v. Inhabitants of Warwick, 4 Gray, 178; Dreher 
v. Inhabitants of Fitchbury, 22 Wis. 675; Houfe v. 
Inhabitants of Fulton, 29 id. 296. In Titus v. Inhabit- 
ants of Northbridge, Chapman, J., said: ‘“‘When a 
horse, by reason of fright, disease or viciousness, be- 
comes actually uncontrollable, so that his driver can- 
not stop him or direct his course, or exercise or re- 
gain control over his movements, and in this condi- 
tion comes upon a defect in the highway, by which an 
injury is occasioned, the town is not liable for the in- 
jury, unless it appears that it would have occurred if 
the horse had not been so uncontrollable.”’ In such 
cases, it is said that the conduct of the horse is the 
primary cause of the accident; that there are t wo effi- 
cient, independent proximate causes, the primary 
cause being one for which the corporation is not liable, 
and as to which the traveller himself is in no fault, 
and .the other being a defect in the highway; and 
hence, that it is impossible to determine that the acci- 
dent would have happened but for the primary cause. 
But within the rule laid down in those States, a horse 
is not to be considered uncontrollable that merely 
shies, or starts, or is momentarily not controlled by his 
driver. Titus v. Inhabitants of Northbridge, supra; 
Stone v. Inhabitants of Hubbardston, 100 Mass. 54. But 
in Vermont, New Hampshire, Connecticut, Missouri, 
Pennsylvania and Upper Canada, a different rule pre- 
vails upon this subject. Baldwin v. Turnpike Co., 40 
Conn. 238; Hull vy. City of Kansas, 54 Mo. 601; Hunt 
v. Town of Pownal, 9 Vt. 411; Winship v. Enfield, 42 
N. H. 197; Hey v. City of Philadelphia, 81 Penn. St. 
44; Sherwood v. City of Humilton, 37 Upper Can. Q. B. 
410. In these States it is held that when an accident 
happens from a negligent defect in the highway, the 
fact that the horse was at the time uncontrollable or 
running away, furnishes no defense to an action for the 
injury. In Baldwin v. Turnpike Co., Minor, J., said: 
“The failure of a traveller to be continually present 
with his team up to the time and place of injury, when 
that failure proceeds from some cause entirely beyond 
his control, and not from any negligence on his part, 
ought not to impose upon him the loss from such in- 
jury, particularly when the direct cause of the same is 
the negligence of some other party; the loss should be 
charged upon the party guilty of the first and only 
negligence with reference to the matter.’’ And in the 
same case the rule is said to be this: ‘‘ If the plaintiff is 
in the exercise of ordinary care and prudence, and the 
injury is attributable to the negligence of the defend- 
ants, combined with some accidental cause, to which 
the plaintiff has not negligently contributed, the de- 
fendants are Mable. Nor will the fact that the horse 
of the plaintiff was uncontrollable for some distance 
before the injury, change or in any way affect the lia- 
bility of the defendants.’”’ When, without any fault 


of the driver, a horse becomes uncontrollable or runs 
away, it is regarded as an accidental occurrence for 





laid down in the cases just cited, may be formulated 
thus: When two causes combine to produce an injury 
to a traveller upon a highway, both of which are in 
their nature proximate, the one being a culpable de- 
fect in the highway, and the other some occurrence 
for which neither party is responsible, the munici- 
pality is liable, provided the injury would not have 
been sustained but for such defect. This appears to 
us to be the reasasonable rule. It exacts no duty from 
municipalities which has not always rested upon them. 
They must use proper care and vigilance to keep their 
streets and highways in a reasonably safe and conven- 
ient condition for travel. This is an absolute duty 
which they owe to all travellers; and when the duty 
is not discharged, and, in consequence thereof, a trav- 
eller is injured, without any fault on his part, 
they incur liability. They are not bound to furnish 
roads upon which it will be safe for horses to run 
away, but they are bound to furnish reasonably safe 
roads; and if they do not, and a traveller is injured 
by culpable defects in the road, it is no defense that 
his horse was at the time running away or was beyond 
his control. 

Now what were the main facts of this case? The 
plaintiff was driving a blind horse, harnessed to a 
sleigh, upon one of the streets of the city. The street 
was tffirty feet wide between the curbs. At the place 
of the accident, on the west side of the street, there 
was a heap of ashes about twenty feet long, three feet 
high, and extending from the westerly curb into the 
street about eleven feet, leaving a roadway between 
the heap of ashes and the easterly curb of about nine- 
teen feet. At the same time, a loaded wagon was 
coming southerly, next to the heap of ashes, leaving 
a road-way between that and the easterly curb of 
about twelve feet wide. Plaintiffs horse, coming 
from the south, became frightened and commenced to 
run; the plaintiff was unable to restrain him, or to 
guide or direct him with any precision; and after run- 
ning about five seconds, he ran so near to a hydrant, 
on the easterly side of the street, opposite the wagon 
going south, as to strike the nozzle of the same with 
the cross-bar of the sleigh, and plaintiff was thrown 
against the hydrant and sustained the injury com- 
plained of in this action. The referee was authorized 
to find, upon the evidence, that the plaintiff was free 
from fault; and that the city was in fault for permit- 
ting the street to be incumbered with the heap of ashes. 
His finding upon the defendant’s negligence is as fol- 
lows: ‘‘The defendant was guilty of negligence in al- 
lowing and permitting said pile of ashes and cinders to 
accumulate and remain in said street, and in erecting 
and maintaining said hydrant so that the same and the 
nozzle thereof projected into the portion of the street 
between the two curbs, and that such negligence con- 
tributed to the accident and injury to the plaintiff 
above described; that by reason of such negligence of 
the defendant and of such accident and injury to 
the plaintiff, the plaintiff has suffered damage,”’ etc. 

It will be observed that the referee found the de- 
fendant negligent, both as to the heap of ashes and 
the hydrant, and that such negligence contributed to 
the accident; and he finds against the defendant on 
account thereof. He based his judgment upon two 
defects in the street; and how,much he was influenced 
in reaching his conclusion by either, we cannot tell. 
He certainly erred in finding that the defendant was 
negligent as to the hydrant. That was of iron, erected 
by the city in the curb, about eight inches in diame- 
ter and two and ahalf feet high, with a nozzle about 
six inches from the top, projecting over the gutter 
about four inches. The gutter was at least a foot 
wide. There was no evidence that this hydrant was 
not properly constructed, or that it was not properly 
placed where it was. 1t would seem that it could be 
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placed in no position where it would be less inconven- 
ient than in the curb. There it was, as much as pos- 
sible, out of the way of pedestrians upon the sidewalk 
and vehicles upon the street. A bydrant answers a 
useful and necessary purpose, and it is required to be 
placed somewhere in the street; and when the public 
authorities determine to place one in the curb, it can- 
not besaid that they have done a negligent act. If so, it 
would be negligent to permit awning or hitching posts 
to be placed, or trees to grow on the edge of a side- 
walk, extending partly, as they frequently do, into the 
gutter. Itis true, that inacity the whole roadway must 
generally be kept suitable for travel. But the gutter 
is not properly for travel; it is made for another pur- 
pose. The finding, therefore, that the city was negli- 
gent as to this hydrant, was without any evidence to 
support it. 

The liability of the city must, therefore, rest en- 
tirely upon the obstruction caused by the heap of 
ashes. If it carelessly permitted that to remain there, 
obstructing to some extent the roadway, it would be 
responsible for any accidents caused by it, but only for 
such accidents as would not have occurred but for such 
obstruction. 

We cannot say, upon the evidence, that that obstruc- 
tion caused the accident, and the referee has not found 
that it did. He found that that and the other obstruc- 
tion, as to which the city was not in fault, did. @hen 
several proximate causes contribute to an accident, and 
each is an efficient cause, without theoperationof which 
the accident would not have happened, it may be attrib- 
uted to all or any of the causes; but it cannot be attrib- 
uted toa cause, unless without its operation the accident 
would not have happened. We cannot say, from the evi- 
dence or the findings of the referee, that the heap of 
ashes was the cause of the accident, without which it 
would not have happened. 

The referee erred in finding that the city was negli- 
gent as to the hydrant; and we cannot say that this 
error was not harmful to the defendant. 

The judgment must, therefore, be reversed and a 
new trial granted, costs to abide event. 

All concur. 

> —_—_— 


CONTRIBUTORY NEGLIGENCE — WHEN A 
DEFENSE AND WHEN NOT. 





SUPREME COURT OF INDIANA, NOV., 1878. 


Tue PENNSYLVANIA COMPANY y. SINCLAIR, 
Administrator. 


In an action by the administrator of a decedent, against a 
railroad company, to recover for the alleged negligent 
killing of said decedent, by the servants of the defend- 
ant, while running a locomotive and train of cars 
across a public street in a populous part of the city, 
the complaint alleged, that, when the decedent was run 
over and killed, the defendant was running such loco- 
motive and train “ at a recklessly and grossly negligent 
and dangerous rate of speed, to wit, at the rate of forty 
miles per hour,” in violation of an ordinance of such 
city, limiting the rate of speed to six miles per hour. 
Held, it being admitted that the decedent was guilty of 
contributory negligence in stepping upon the track in 
front of the engine, that evidence that the defendant 
had willfully committed the injury is not admissible 
under the complaint. 

Where an intent, either actual or constructive, to commit 
an injury, exists at the time of its commission, such 
interest ceases to be a merely negligent act and becomes 
one of violence or aggression. 

Contributory negligence is a complete defense to an action 
for damages for a merely negligent injury. 

It is only when the injury sued for is alleged, in terms 
or substance, to*have been willfully committed, that 
eontributory negligence ceases to be a defense. 





= the Allen Circuit Court. 


J. Brackenridge, A. Zollars and F. T? Zollars, for 
appellant. 
R. S. Robertson and L. M. Ninde, for appellee. 


Nrexuack, J. This wa an action by Thomas Sin- 
clair, administrator of the estate of John Sinclair, de- 
ceased, against the Pennsylvania Company, for dam- 
ages for killing the said deceased. 

The complaint was in two paragraphs. 

The first stated in substance, that on the 29th day of 
October, 1873, the defendant was running and operat- 
ing alocomotive and train of cars on and over the 
track of the Pittsburgh, Fort Wayne & Chicago Rail- 
way Company, where said track crosses Fairfield 
avenue, a public street in the city of Fort Wayne; 
that said street was in a populous part of said city, 
and was used by persons on foot and otherwise; that, 
on that day, while the said John Sinclair was passing 
along and upon said street and over said track, with 
due caution on his part, the defendant, by its servants 
and agents, so carelessly ran and operated said loco- 
motive and train of cars, that the same were run upon 
and over the said John Sinclair, thereby causing his 
death; that the plaintiff had been duly appointed ad- 
ministrator of the estate of said deceased, and that 
he and William Sinclair and Jane Brunskill were the 
children and heirs at law of said deceased, concluding 
with ademand for damages in the sum of five thou- 
sand dollars. 

The second paragraph set out again the same facts 
substantially, but averred that the defendant was 
running said locomotive and train of cars ‘at a reck- 
lessly and grossly negligent and dangerous rate of 
speed, to wit, at the rate of forty miles an hour,” 
when the said John Sinclair was run over and killed; 
that, by an ordinance of said city, no train of cars 
was allowed to be run through that city at a greater 
rate of speed than six miles an hour; that, by the 
same ordinance, it was provided that a watchman 
should be kept at the said crossing of said railway and 
said avenue, to protect persons passing along said 
avenue and over said railway track from danger that 
might result from passing trains; that the defendant 
had notice of the passage of said ordinance, but had 
failed to comply with the same. 

A demurrer to each paragraph of the complaint was 
overruled, and the defendant answered in general de- 
nial. 

The jury trying the cause returned a verdict in favor 
of the plaintiff, assessing his damages at one thousand 
dollars, and, with the overruling of a motion for a 
new trial, judgment followed upon the verdict. 

No question is made in the argument here as to the 
sufficiency of the complaint. We therefore assume 
that the demurrer to it was correctly overruled. 

All the questions which we are required to consider 
are such as have arisen out of the causes assigned for 
a new trial by the defendant after the verdict, and re- 
late principally and almost exclusively to the suffi- 
ciency of the evidence to sustain the verdict. We 
may say, generally, that it was made to appear by the 
evidence, that, when the alleged injury sued for was 
inflicted, Fairfield avenue was a public street in the 
city of Fort Wayne, of considerable importance, run- 
ning from north to south, and used as such by the 
public in passing and repassing ovér the same; that 
the track of the Pittsburgh, Fort Wayne and Chicago 
Railway, running from east to west, crossed said 
avenue at right angles, where there were but few 
houses in the immediate vicinity; that the said rail- 
way track also crossed Broadway avenue several hun- 
dred feet west of where it crossed Fairfield avenue; 
that, with the exception of some apple trees standing 
near Broadway avenue and the railway there was an 
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open area between Fairfield avenue and Broadway, 
south of the railway extending south perhaps near, if 
not quite, two hundred feet; that certain railway 
shops, known as the Wabash shops, were located a 
short distance from, and immediately south-east of, 
the crossing of Fairfield avenue; that John Sinclair, 
the decedent, for whose death this suit was prosecuted, 
was an old man, one hundred and two years old, and 
resided with the plaintiff, who was his son, in Fort 
Wayne, on the north side of the railway so run and 
operated by the defendant; that the plaintiff was at 
the time employed in the Wabash shops, and for that 
reason, and possibly for others, the decedent was in 
the habit of frequently crossing and recrossing said 
railway track, at its junction with Fairfield avenue; 
that he was a remarkably active, sprightly and well- 
preserved man for one of his age, walking usually 
erectly and briskly, and in full possession of both the 
senses of hearing and seeing; that, on the 29th day of 
October, 1873, the decedent, at near two o’clock, and 
at about the time one of the defendant’s trains was 
due from the west, was on the south side of the rail- 
way track, aud at some distance from it, and, becom- 
ing seemingly desirous of crossing back to the north 
side, on which he resided, started immediately in a 
northern direction along Fairfield avenue toward the 
track; that, about the time the decedent was first 
seen walking in the direction of the track, the train 
then due from the west came in sight; that the en- 
gineer, while somewhere in the vicinity of Broadway 
avenue, probably one hundred and fifty feet west of 
the crossing, saw the decedent approaching the track, 
without apparently observing the train, and caused 
the locomotive to give several sharp, quick whistles, 
indicative of danger, but the decedent, seeming not 
either to see or to hear the train, except as may have 
been indicated by a hastened movement, stepped 
on the track immediately in front of the locomo- 
tive, by which he was thrown with great force against 
an adjacent telegraph pole and almost instantly 
killed. 

The witnesses differed as to whether the bell was 
rung before reaching the crossing, and there was a 
sharp and material conflict in the evidence as to the 
rate of speed at which the train was running when the 
collision with the decedent occurred. 

We think the evident inference from the evidence 
is, that the decedent did not exercise due care in at- 
tempting to cross the railway track as he did when he 
went upon it, and that he, therefore, negligently con- 
tributed to the injury which resulted in his death. It 
is not insisted by the appellee, that the evidence justi- 
fies us in concluding that the decedent was without 
fault on his part. The Terre Haute, etc., R. R. Co. v. 
Graham, 46 Ind. 239; The St. Louwis, etc., Ry. Co. v. 
Mathias, 50 id. 65. 

We need not, for that reason, furtler and more par- 
ticularly refer to the evidence tending to establish the 
want of ordinary prudence and care on the part of the 
decedent. Waiving all discussion as to whether or not 
the decedent was guilty of contributory negligence, 
the appellee contends, that it was shown upon the 
trial by at least a fair preponderance of the evidence, 
that, when the train struck the decedent, it was run- 
ning at arate of speed which, under the circumstances, 
amounted to such gross negligence and to such a 
willful disregard of the public safety, and even hu- 
man life itself, as to authorize a recovery by the ap- 
pellee, under the second paragraph of the complaint, 
notwithstanding there may have been contributory 
negligence on the part of the deceased. 

Those portions of the evidence which tended to 
show that at the time of the accident the train was 
running at a high and dangerous rate of speed, and 
that the decedeut was struck with great force, are 
brought specially to our attention as sustaining that 





view of the evidence, but the conclusion at which we 
have arrived concerning the notice of the averments 
in the second paragraph of the complaint renders it 
unnecessary that we shall review that branch of the 
evidence. 

There isa manifest want of uniformity in the au- 
thorities, in their attempts to define the precise cir- 
cumstances under which a plaintiff may recover for 
an injury, when it isshown that he, by his negligence, 
contributed to the injury for which he sues, and it is 
to be regretted that this want of uniformity pervades 
some of the cases heretofore decided by this court, but 
we think many of the apparent differences which have 
arisen on this subject result more from an inapt use of 
words and phrases than from any difference in the 
ideas intended to be expressed. There has been of late 
a very strong tendency of judicial opinion, adverse to 
the distinction between gross negligence and ordinafy 
negligence, in the sense in which those terms are used 
in the class of cases to which we have above referred, 
and with that tendency the doctrine has been gaining 
ground in this, and at least some of the other States, 
that something more than mere negligence, however 
gross, must be shown, to enable a party to recover for 
an injury when he has been guilty of contributory 
negligence; that in such a case something more ag- 
gressive than mere negligence must be alleged and 
proved. Strictly speaking, negligence is a non-feas- 
ance, uot a malfeasance. It is an act of omission 
rather than commission. In its secondary meaning it 
muy be said to include every omission to perform a 
duty imposed by law forthe avoidance of injury to 
person and property. Where an intention to commit 
the injury exists, whether that intention be actual or 
constructive only,the wrongful act ceases to be merely 
negligent injury and becomes one of violence or ag- 
gression. Shearman & Redfield on Negligence, § 2; 
Wharton's Negligence, § 22 et seq.; The Ohio, etc., R. 
W. Co. v. Selby, 47 Ind. 471; Railroad Co. v. Lockwood, 
17 Wall. 357. 

When, therefore, the injury complained of is a neg- 
ligent one merely, contributory negligence is a good 
defenge to the action. It is only when the injury sued 
for is alleged, either in terms or in substance, to have 
been willfully or purposely committed, that contribu- 
tory negligence ceases to bea defense. By contribu- 
tory negligence in this connection, we, of course, mean 
such negligence as has materially or substantially con- 
tributed to bring about the injury set up in the com- 
plaint. Asa matter of evidence, proof that the mis- 
conduct of the defendant was such as to evince an 
utter disregard of consequences so as to imply a 
willingness to inflict the injury complained of, may 
tend to establish willfulness on the part of the de- 
fendant; but, to authorize a recovery on such evidence, 
there must be suitable allegations in the complaint 
to which it is applicable. The case of The Cincinnati 
& Martinsville Railroad Co. v. Eaton, 53 Ind. 307, fully 
sustains the views we have enunciated in this 
opinion. 

Tested by the rules above laid down, we have come 
to the conclusion that the second paragraph of the 
complaint in this case did not do more than charge a 
negligent killing of the decedent, and, hence, that its 
allegations were not sufficient to justify a recovery 
over proof of contributory negligence on the part of 
the deceased. 

We are aware that there is a line of decisions estab- 
lishing what is known as the English doctrine, to the 
effect that a plaintiff may recover, notwithstanding his 
own negligence exposed him to the risk of injury, if 
the defendant, after becoming aware of the plaintiff's 
danger, could, by the exercise of ordinary care and 
diligence, have avoided injuring him. Radley v. The 
Directors L. & N. W. R. W. Co., 18 Eng. Rep. with 
Moak’s Notes, 37; Shearman & Redtield on Negligence, 
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§ 36; Whart. on Negligence, § 388. But we do not 
feel justified in disturbing what has been long accepted 
in this State as the better doctrine, after much discus- 
sion and consideration. 

For theerror of the court, in overruling the appel- 
lant’s motion for a new trial, the judgment must be 
reversed. 

The judgment is reversed with costs, and the cause 
remanded with instructions to grant a new trial and 
for further proceedings. 

Petition for a rehearing overruled. 








——$ 


CONTRACT BY LETTER— WHEN COMPLETE. 


ENGLISH COMMON PLEAS DIVISION. 


Tue Hovsenoutp Fire AND CARRIAGE ACCIDENT 
InsuRANCE CoMPANY (Limited) v. GRANT. 


A contract is binding upon the proposer as soon as a letter 
of acceptance, properly directed to him, has been posted 
by any person to whom tbe proposal has been made, 
notwithstanding such letter never reaches him, pro- 
vided that there is no unreasonable delay in accepting 
the proposal, and that the ordinary and natural mode 
of transmitting the acceptance is through the post. 

A, who resided at Swansea, handed a written application 
for one hundred shares in the B company to the man- 
ager of the company, on the 30th September. On the 
20th October the B company, whose office was ip Lon- 
don, posted a letter of allotment of one hundred 
shares to A, directed to the address at Swansea that A 
had gtven in his form of application. This letter of 
allotment never reached A. 

Held, in an action by the B company against A for the 
amount of a call due in respect of the one hundred 
shares allotted to him, that A was liable to pay the 
call. 


HES wasan action for £94 15s. claimed as due in re- 
spect to a call on 100 shares alleged to be held by 
the defendant in the plaintiffs company. The defend- 
ant denied that he was a shareholder. At the trial 
before Lopez, J., it appeared that the defendant, who 
resided at Swansea, and who was afterward appdéinted 
agent for the plaintiffs’ company at Swansea, applied 
in September, 1874, for one hundred shares in such 
company, with a view of his being appointed such 
local agent. The application was sent through the 
manager of the company, and was in the usual form, 
of which the following is a copy: 


Application for shares. 

Liability limited to £2 per share, interest at the rate of 
£5 per cent per annum from the date of allotment. 
The Household Fire Insurance Company (Limited). 

Offices: 4 St. Paul’s Churchyard, London, E. C., and 56 

George street, Edinburgh. 


To the Directors: 

Gentlemen—Having paid to your bankers the sum 
of £5 beinga deposit of 1s. per share on 100 shares in 
the above company, [ hereby request that you will 
allot me that nnmber, and I agree to accept such 
shares or any less number you may allot me, and I 
agree to pay the further sum of 19s. per share within 
twelve months from the date of the allotment, and I 
authorize you to insert my name on the register of 
members for the number of shares allotted to me.—I 
am your obedient servant, 

Name in full, Alexander Grant. 

Address, 16 Herbert Place, Swansea, Glamorgan. 

Occupation, Commission and Insurance Agent. 

Date, September 30, 1874. 

Usual signature, A. Grant. 


The shares so applied for were allotted to the de- 
fendant, and a letter of allotment in tbe usual form, 
directed to the defendant according to the address he 
had so given, was posted on the 20th October, 1875. 
The following is a copy of such letter: 








Allotment Letter. 
Household Fire Insurance Company (Limited), 4 St. 
Paul's Churchyard, London, E. C. 
20th Oct. 1874. 
Sir— In reply to your application for 100 shares in 
this company the directors have allotted you 100 shares, 
the payments on which are as follows: 
Deposit of 1s. per share on 100 shares allot- 
Pitatkndrntasdehnrdadensnscebneeastehinate £00 
Deposit received from you on application.. 
Balance due by you now (on allotment) .... 


£ 

A further sum of 19s. per share, namely £95, will be 
due from you on the 23d day of October, 1875. 

Certificates of shares when ready (of which due no- 
tice will be given) will be delivered in exchange for the 
banker’s receipt for the deposit money, and the re- 
ceipt for the further payment.—I am, Sir, your obedi- 
ent servant, . Henry HARE, Secretary. 

To Alexander Grant, Esq., 16 Herbert Place, 

Swansea. 


The defendant swore that he had_ never received this 
letter, and that he had had no letter about the shares 
until March, when he received the following: 

19th March, 1877. 

Sir — The following amounts being due from you in 

respect of 100 shares held by you in this company: 
£5 due 23d Oct., 1874; 

£95 due 23d Oct., 1875; 
I am instructed by the directors to require you to pay 
these amounts at this office on or before the 19th day 
of April next, and to inform you that in the event of 
your not doing so the said shares will be forfeited.—I 
am, Sir, yours truly, 

(Signed) J. E. RepMonp, Secretary. 

Mr. A. Grant, 7 Herbert Place, Swansea. 

Credit, however, was given in this action for £5 5s., 
that sum being found entered in the books of the com- 
pany as having been paid by the defendant on the 
100 shares. The jury found that the letter of the 20th 
October, 1874, had been posted, but that it had never 
been received by the defendant. On these findings 
the learned judge reserved judgment, and the case 
now came before him on further consideration. 


W. G. Harrison, Q. C., and Wilberforce, for plain- 
tiffs. 


Finlay and Dillwyn, for defendant. They cited Tay- 
lor v. Jones, L. R., 1 Ch. Div. 87; 34 L. T. Rep. (N. 8.) 
131; The Imperial Land Company of Marseilles, Wall's 
case, L. R., 15 Eq. 18; Redpath’s case, L. R., 11 Eq. 86; 
23 L. T. Rep. (N. S.) 834; Finucane’s case, 20 L. T. Rep. 
(N. S.) 729; Adams v. Lindsell, 1 B. & Ald. 681; Hig- 
gins v. Wilson & Co., 6 Scotch Sess. Cas. (2d ser.) 1407; 
Taylor v. The Merchants’ Fire Ins. Co., 9 How. (Am.) 
390; Dunmore v. Alexander, 9 Shaw & Dunlop, 190, 
in addition to the authorities referred to in the judg- 
ment. . Cur. adv. vult. 


Lopez, J. This action is brought to recover £94, 
15s. fur balance due on 100 shares in plaintiffs’ com- 
pany applied for by the defendant. The defendant 
denies his liability. On the 30th September, 1874, the 
defendant, who acted for the plaintiffs at Swansea, ap- 
plied through the manager for 100 shares, and handed 
him a written application for shares in the usual form. 
The manager laid the application before the plaintiffs, 
and an allotment letter was prepared in the usual 
form. The defendant swore he never received this 
letter, or any notice of calls or dividends. His name 
was duly entered on the list of shareholders. Evi- 
dence was given on behalf of the plaintiffs to prove 
the postage of the allotment letter of the 20th Octo- 
ber. The defendant swore he had not received any 
letter about the shares until the 19th March, 1877. 1 
asked the jury if they thought the letter of allot- 
ment of the 20th October was in fact posted; they 
replied in the affirmative. I also asked them if they 
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+ thought the letter of allotment was in fact received 
by the defendant; to this they replied in the nega- 
tive. It was urged by Mr. Finlay, for the defend- 
ant, that the letter of application was sent by hand, 
and there was no request to be answered by post. 
The letter of application, it will be observed, is in 
the usual form, and contains the usual particulars of 
name and address, and having regard to the posi- 
tion of the plaintiffs’ office and the defendant’s resi- 
dence, the ordinary and natural mode of transmis- 
sion of the allotment letter would be through the 
post. The question raised in this case is, whether the 
contract between the plaintiffs and the defendant was 
complete when the letter accepting the defendant’s 
offer was put into the post by the plaintiffs, or not 
until it was actually received by the defendant. The 
question is difficult, and the decisions are conflict- 
ing. It appears to me, however, that regard being had 
to the general inclination of the authorities and to 
mercantile convenience, the plaintiffs are entitled to 
succeed. I will refer only to a few of the leading 
cases. In Dunlop v. Higgins, 1 H. L. Cas. 381, the pro- 
posal did not prescribe any time, but the nature of it 
implied the answer must be speedy. The acceptance 
was not posted by the earliest post. The court decided 
that the contract was binding on the proposer. Lord 
Cottenham appears to have thought that the contract 
was absolutely concluded by the posting the accept- 
ance (within the prescribed, namely, a reasonable 
time), and that it mattered not what became of it 
afterward. In Duncan v. Topham, 8 C. B. 225, 
not long afterward, Wilde, C. J., Maule, J., and 
Cresswell, J.; seem to have so understood it, so 
that the contract would be binding, though the 
letter did not arrive at all. In the case of The 
British and American Telegraph Company v. 
Colson, L. R., 6 Exch. 108; 23 L. T. Rep (N.S.) 
868, it was found as a fact that the letter of allot- 
ment was never received. The court held the defend- 
ant was not bound, and endeavored to restrict the 
effect of Dunlop v. Higgins. In the Imperial Land 
Company of Marseilles, Harris’s case, L. R., 7 Ch. 

7; 26L. T. Rep. (N. 8S.) 781, the letter of allotment 
was duly received, but in the meantime the applicant 
had written a letter withdrawing his application on 
the ground of the delay in answering. The lords jus- 
tices held the applicant was bound on the authority of 
Dunlop v. Higgins, with which they thought it diffi- 
cult to reconcile The British and American Telegraph 
Company v. Colson. In the case of Brogden v. The 
Metropolitan Railway Company, L. R., 2 H. of L. 
691, Lord Blackburn says: ‘‘So again when in Harris's 
case @ person writes a letter and says, ‘I offer you an 
allotment of shares,’ and he expressly or impliedly 
says, ‘if you agree with me, send an answer by post,’ 
then as soon as he has sent that answer by the post, 
and put it out of his control, and done an extraneous 
act which clenches the matter, and shows beyond all 
doubt that each side is bound, I agree that the con- 
tract is perfectly plain and clear.’”’ And again, at 
page 692: ‘I take it that that which was said 300 years 
ago and more is the law to this day, and is quite what 
Mellish, L. J., in Harris’s case accurately states, that 
when it is expressly or impliedly stated in the offer 
that you may accept the offer by posting a letter, the 
moment you post this letter the offer is accepted.” 
Acting upon these cases, I came to the conclusion that 
the contract here was complete on the posting of the 
allotment letter, and that it is immaterial whether the 
defendant actually received that acceptance of his 
offer. There is doubtless hardship caused to the pro- 
poser if the acceptance does not come to hand, but 
against this he may guard himself by making the pro- 
posal expressly conditioned on the arrival of the 
auswer within a definite time. It would be difficult to 
exaggerate the mischievous consequences to the com- 





mercial world which would follow if it were held that 
a contract was not complete until the letter accepting 
the offer had reached the proposer, and that it might 
be revoked at any time until the letter accepting it 
had been actually received. 

Judgment for plaintiffs. 


——_+—_—-. 


NEW YORK COURT OF APPEALS ABSTRACT. 
BANKRUPTOY — DISCHARGE — FRAUD — FIDUCIARY 
CHARACTER.—Appeal from order refusing to vacate 
order of arrest. Action for converting bonds deliv- 
ered as collateral security for a letter of credit, and 
wrongfully hypothecated by the defendant. The de- 
fendant was discharged in bankruptcy. Held, that 
the debt was not one created by fraud or in a fiduciary 
character within the meaning of the Bankrupt Act, and 
was therefore discharged. The term “fraud” being 
used in connection with ‘‘embezzlement’’ means some- 
thing more than such a mere violation of commercial 
duty. It imports an affirmative and intentional fraud- 
ulent act; positive fraud, moral turpitude, and not 
mere implied fraud. Neal v. Clark, 95 U. 8. 704. Nor 
was the debt created while acting in a fiduciary char- 
acter. Factors, brokers, and agents are not within the 
exception. Inve Kimball, 6 Blatchf. 292, was the other 
way, but Chapman v. Forsyth, 2 How. 202, supports 
the present view. The Bankrupt Act of 1867 omits the 
particular trusts specified in the act of 1841, and uses 
only general words, but this does not change the case. 
The Supreme Court of the United States having de- 
termined that the general words meant only trusts 
specified in the act of 1841, Congress deemed it neces- 
sary toinsert them. The case last cited is controlling 
on this subject. Cronan v. Cotting, 104 Mass. 245; 
Grover v. Clinton, 8 N. B. Reg. 312; Owlsley v. Corbin, 
15 id. 489; Kenne v. Graf, 5 Rep. 489; In re Smith, 18 
N. B. Reg. 24. Where consignments are made with 
power to sell, as in these cases, the trust is still greater 
than where the power is wanting, and they are not 
distinguishable on that ground. The Bankrupt Act 
applies to technical, and not to quasi trusts. Orders 
reversed and motion to vacate granted. Hennequin v. 
Clews. Opinion by Church, C. J. 
[Decided May 27, 1879.] 


INSURANCE—MORTGAGEE—INFORMATION — FRAUD— 
LIMITATION.—Plaintiff had an insurance from defend- 
ant on her interest as mortgagee to the amount of 
$2,500; subsequently she loaned the mortgagor $500 
more, and took a new mortgage for $3,000, and applied 
to defendant for a renewal of the first policy for $3,000. 
A new policy was issued containing a clause not in the 
first, to the effect that in such acase the insurer should 
be subrogated to the mortgage, and the policy should 
not be enforced until the mortgage had been exhausted 
and only for deficiency. The plaintiff was ignorant of 
the new clause, until a loss had occurred, and then 
sued for a reformation of the policy by striking out 
that clause and for the amount of the policy. Held, 
that she was entitled to that relief. An agreement to 
renew a policy implies a renewal with the terms of the 
old policy. The first policy containing no proviso for 
subrogation, and the mortgagors paying the premium 
with the agreement that the insurance was to be for 
their benefit, the amount received on the policy would 
go to reduce the mortgage debt. Kernochan v. Bow- 
ery Fire Ins. Co., 17 N. Y. 428; Excelsior Ins. Co. 
v. Royal Ins. Co., 55 id. 343. The clause inserted 
makes the defendant a mere guarantor of the collection 
of the mortgagor, and insurer of the debt; a contract 
of no practical benefit te insured or mortgagor. The 
plaintiff had no right under his arrangement 
with the mortgagor to accept it, and under the 
last case defendant had probably no right to 
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make it. It was in bad faith on defendants’ part. 
Equity will reform in case of mistake on one side and 
fraud on the other. Welles v. Yates, 44 N. Y. 525; Rider 
v. Powell, 28 id. 310. The negligence and laches of 
plaintiff are matters subject to the discretion of the 
court below. The limitation of twelve months within 
which suit must be brought does not apply. Theclause 
sought to be struck out is entirely inconsistent with it, 
because a compliance with that clause would ordinar- 
ily occupy most if not all of that period. Again, the 
action is not for a “claim by virtue of this policy,”’ 
but to compel the issuing of a policy according to the 
agreement. Defendant cannot take advantage of a 
condition the performance of which it has prevented. 
Ames v. N. Y. Union Ins. Co., 14 N. Y. 253-264. The 
limitation was not in the old policy. The limitation 
should be construed to commence when the loss was 
due and payable. The words ‘after the loss shall oc- 
cur”’ refer to the time when the loss has become a fixed 
demand, and not to the time of the actual destruction. 
The parties could not have intended to fix a limitation 
so that by a compliance with other conditions the 
whole time might elapse and thus result in depriving 
the party of any right of action. Limitations of ac- 
tions never commence until the cause of action accrues. 
It will not be presumed that the parties intended to 
violate this universal rule. Ames vy. N. Y. Union Ins. 
Co., supra; Mayor v. Hamilton Fire Ins. Co., 39 N. Y. 
46. In the last case the language was, ‘six mouths 
after any loss or damage shall accrue.’’ That case is 
decisive of this point. Judgment affirmed. Hay v. 
Star Fire Ins. Co. Opinion by Church, C. J. Earl, J., 
dissents. 

(Decided May 20, 1879.] 


PARTIES TO PROCEEDINGS TO WIND UP INSOLVENT 
CORPORATION.—A receiver of an insurance company 
had been appointed on the application of the attorney- 
general, pursuant to chapter 902, Laws of 1869. By 
order of the court leave was given to B. & H., attor- 
neys, to appear for B., a policy-holder, or for other 
policy-holders in the company, and it was required 
that notice of all proceedings by the attorney-general 
or receiver should be given to B. & H. Held, that such 
order was regular, and by virtue of the standing thus 
given the policy-holders in court, they had a right to 
appeai from an order confirming the actuary’s report, 
notice of motion for such confirmation having been 
given to B. & H. The policy-holders were parties 
aggrieved, within section 1294 of the Code. Order of 
General Term dismissing appeal reversed, and case re- 
mitted for hearing and decision on the merits. In the 
Matter of the Attorney-General v. The North America 
Life Ins. Co., Pierson, Receiver, etc. Opinion by An- 
drews, J. 

[Decided May 20, 1879.] 


PLEADING — STATUTORY CONSTRUCTION — SURRO- 
GATE’S COURT — JURISDICTION. — By chapter 359 of 
Laws of 1870, entitled ‘‘ An act in relation to proceed- 
ings in the Surrogate’s Court of the county of New 
York, and to the powers and jurisdiction of the surro- 
gate thereof,” it was enacted that such surrogate 
should have power and jurisdiction to issue all lawful 
process upon allegations duly verified, aud to make all 
lawful orders and decrees in proceedings in that court, 
and that the objection of want of jurisdiction should 
only be taken to such orders and decrees by appeal or 
in a direct proceeding to set aside, etc., and the surro- 
gate was vested with the powers of courts of general 
jurisdiction to set aside, etc. A complaint set forth 
orders of the surrogate lawful for him to make on the 
presentation of the proper facts, but did not set forth 
the facts. Held, that the complaint was not defective 


in not showing jurisdiction. Theact put the orders on 
the footing of orders of a court of general jurisdiction, 





and the necessary facts are presumed. This effect is 
not confined to proceedings before the surrogate, but 
extends to proceedings based on the surrogate’s orders 
in all other courts. Citing Seaman v. Duryea, 11 
N. Y. 324; Thomas v. Bennett, 56 Barb. 197; Baggott 
v. Bulger, 2 Duer, 160. Judgment affirmed with leave 
to defendant to apply below to withdrawn demurrer 
and answer. Bearns v. Gould. Opinion by Rapallo, 
J. Miller, Earl, and Danforth, JJ,, concur; Church, 
Cc. J., and Fowler, J., dissent; Andrews, J., absent. 
(Decided June 3, 1879.] 


SALE BY SAMPLE—‘‘ CHOICE NAPANEE BARLEY.’’— 
Action for damages for breach of contract for sale of 
barley. The defendant’s agent visited the warehouse 
of plaintiff's assignor and was shown a sample of the 
barley, took it to New York, and delivered it to de- 
fendant. The defendant then telegraphed to plaintiff's 
assignor, ‘‘ will give one twenty for your thirty thou- 
sand choice Napanee afloat in N. Y.;’’ and he replied 
by telegraph, ‘‘ Will accept your offer of one twenty. 
Can give you ten thousand more if you wish. An- 
swer.’’ The dispatches constituted the entire negotia- 
tion. It did not appear that plaintiff's assiguor knew 
of the delivery of the sample to defendant. In pur- 
chasing the barley plaintiff's assignor selected the best, 
rejecting the inferior. Held, that this was not a sale 
by sample. The referee’s finding that “the contract 
had reference to choice Napanee barley, then owned 
by Dettor, and equal and similar to a sample thereof 
exhibited by the agents of Dettor to the agent of the 
defendant prior to the contragf of purchase,’’ must be 
construed as a finding that the contract had reference 
to the choice Napanee barley then owned by Dettor, 
of which a sample had been exhibited to defendant. 
There was no finding that Dettor had agreed that the 
barley should be equal to the sample. ‘‘ Choice Nap- 
anee barley ’’’ meant barley grown in the vicinity of 
Napanee and selected as being of superior quality. It 
must have been better in consequence of the selection. 
The evidence warranting the finding that the barley 
was so selected, such a finding will be implied, although 
none was expressly made. Judgment affirmed. Ames 
v. Jones. Opinion by Earl, J. 

[Decided May 20, 1879.] 


TRESPASS— LEVY ON ENTIRE PROPERTY TO REACH 
PARTNER’S INTEREST — DISSOLUTION AND DIVISION — 
FRAUD.—The levy and seizure by the sheriff of an en- 
tire property as the sole property of the judgment 
debtor is not justified by showing that the debtor had 
an interest therein as a copartner. The right to sell 
the partner's individual interest in partnership prop- 
erty is undoubted, and he may seize and deliver the 
whole property to the purchaser, who takes it subject 
to an accounting to the other partner. The right to 
seize and deliver is incidental to the right to reach the 
interest, and is to be exercised only as a means to that 
end. If the sheriff undertakes to interfere with the 
rights of the other partners to an unnecessary extent, 
as for example, if he sells the entire property, although 
his act is nugatory, be is liable as a trespasser ab initio. 
Waddell v. Cook, 2 Hill, 47. So where the sheriff does 
not sell, but levies, not on the individual interest, but 
on the entire property,he is liable asa trespasser. Smith 
v. Acker, 23 Wend. 653. In the case under conusidera- 
tion the firm was dissolved and the partner whose inter- 
est was in question was insolvent and was the husband 
of the plaintiff, his copartner, and a division of the part- 
nership effects was made, and her part set off to her, 
she receiving no more than her share. The defendant 
had seized a portion of the part so set off to her as the 
property of her husband. The court charged that if 
the jury were satisfied that there was a nominal as- 
signment or disposition of his interest to the plaintiff 
with intent to defraud his creditors, and with knowl- 
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edge on her part that the property was liable _to the at- 
tachments in question, then the property wa liable to 
the attachments. Held, erroneous, because such a 
transfer as the facts exhibited was not fraudulent, and 
at all events only the husband’s interest, and not the 
whole property,was liable to seizure. A fraudulent in- 
teut cannot be predicated of an equal division of part- 
nership property. The transaction was not a transfer 
of the husband’s interest, but simply a separation of 
the interests of the partners. Judgment reversed and 
new trial granted. Atkins v. Saxton. Opinion by 


Rapallo, J. 
(Decided May 20, 1879.] 
—_.___— 
UNITED STATES SUPREME COURT 
ABSTRACT. 


INTERNAL REVENUE — SEIZURE OF HIGHWINES IN 
BONDED WAREHOUSE FOR TAX ASSESSED AFTER THEIR 
SALE.—In May, 1875, plaintiff in good faith purchased 
certain high wines of the distiller. They had been pro- 
duced at the distillery of the seller and were regularly 
deposited in a bonded warehouse, the tax not having 
been paid, and it appears that the purchaser paid for 
the spirits twenty-six cents for each proof gallon, sub- 
ject to tax. Purchases of the kind had frequently 
been made by the plaintiff, and the bill of exception 
states that it is the custom to make such purchases 
subject to tax, the purchaser withdrawing the same 
from time to time on payment of tax, as fast as the 
spirits are wanted in his business. Written notice of 
the sale and purchase was given to the collector ou the 
same day, and the statement is that the notice has 
ever since remained on file in his office. In June sub- 
sequent to the purchase, and while said highwines re- 
mained in the bonded warehouse the commissioner, 
pursuant to the provision contained in section 3309 of 
the Revised Statutes, assessed the distiller and vendor 
of the plaintiff the sum of two thousand eight hundred 
and fifty-seven dollars and sixty-eight cents as an inter- 
nal revenue tax on four thousand eighty-two proof gal- 
lons of highwines distilled by the said distiller at his 
said distillery between the sixth of January and the 
eighth of March of the same year the purchase of the 
distilled spirits was made by the plaintiff. This tax 
having been duly demanded of the distiller and pay- 
ment being refused, the highwines so sold to plaintiff 
were seized and sold to make the money. The plain- 
tiff brought trover. Held, that he could not recover. 
The court said: ‘ Nothing can be plainer in legal 
decision ‘han the proposition that the lien in such a 
case attaches to the distillery, the distilled spirits, and 
to the real and personal property used in connection 
with the distillery, and that it may be enforced 
against the distilled spirits at any time before the pur- 
chaser of the same withdraws the spirits from the 
bonded warehouse, which is all that is necessary to 
decide in the case before the court. Dobbins v. U.S8., 
6 Otto, 401. Concede that the owner of the distilled 
spirits may sell the same while the spirits are depos- 
ited in the bonded warehouse, still his sale must be 
regarded as subject to the tax, as the purchase was in 
this case, which means that the purchaser takes the 
property subject to the lien in faver of the United 
States that is created by the act of Congress; nor is it 
any hardship upon the purchaser, as he as well as the 
distiller knows that the act of Congress makes it the 
duty of the commissioner to examine the monthly 
returns of the distiller, and that if he finds that the 
distiller has not accounted for all the spirits produced, 
he must assess the delinquent for the excess produced 
beyond the amount reported.’’ Error to the Circuit 
Court for the Eastern District of Wisconsin. Hart- 
man vy. Bean, collector. Opinion by Clifford, J. 





SPECIFIC PERFORMANCE OF CONTRACTS OF CORPORA- 
TIONS—ACTION FOR, AGAINST RECEIVER—INCORPORA- 
TION, HOW PLEADED—ULTRA VIRES.— Bill against the 
receiver of a railroad corporation to enforce specific 
performance of a contract between the plaintiff—The 
Southern Express Co., and the railroad company, 
whcreby the latter agreed to give to the former the ne- 
cessary facilities for the transaction of all its business 
upon the road, forward without delay by the passen- 
ger trains both ways all the express matter that should 
be’ offered, do all in its power to promote the conve- 
nience of the express company, both at the way and 
terminal stations, and carry free of charge the messen- 
gers in charge of the express matter, and the officers 
and agents of the express company passing over the 
road on express business. The considerations for these 
stipulations was a loan by the express company to thé 
railroad company of $20,000, to be expended in fepairs 
and equipments for the road, the loan to bear interest 
at the rate of six per cent per annum, and the payment 
of fifty cents per hundred pounds for all express mat- 
ter carried overthe road. The latter was to be applied 
in the discharge of the loan and interest. The con- 
tract was to continue for one year from the first day 
of January, 1866, and until the principal and interest 
of the debt were fully paid. The bill averred that the 
receiver had refused to carry out the contract, and 
that the principal of $20,000 and a part of the interest 
were unpaid. The bill alleged that the plaintiff was a 
‘‘corporation of the State of Georgia.”’. Held, (1) the 
citizenship of the plaintiff corporation is sufficiently 
averred. Express Co. v. Kountz Brothers, 8 Wall. 351. 
Such a plaintiff need not prove its existence unless the 
fact is directly put in issue by the defendant. Society, 
etc. v. The Town of Paulet, 4 Pet. 480; (2) that the 
necessary corporate powers of each corporation to 
make the contract was to be presumed until the con- 
trary was made to appear. 2 Wait’s Act. & Def. 334; 
(3) that no party defendant was necessary but the re- 
ceiver. He was in the possession of the property and* 
effects of the railroad company, subject to the order of 
court, and could have specifically performed the con- 
tract or paid back the money loaned if the court had 
so directed. The presence of the other parties was im- 
material, and the bill might well have been dismissed 
as tothem. Davis v. Gray, supra; Doggett, Receiver, v. 
The Florida R. R. Co., recently decided by this court 
and not yet reported. But (4) that the plaintiff was 
not entitled toa decree of specific performance. On 
this point the court said: ‘‘A court of equity never 
interferes when the power of revocation exists. Frye 
on Specif. Perform. 64. The contract stipulates that 
after the first year it shall cease upon the payment of 
the $20,000 and interest. This might be made imme- 
diately upon the rendition of the decree. The action 
of the court would thus become a nullity. There is 
another objection to the appellant's case which is no 
less conclusive. The road is in the hands of the re- 
ceiver appointed in a suit brought by the bondholders 
to foreclose their mortgage. The appellant has no lien. 
The contract neither expressly nor by implication 
touches that subject. It is not a license as insisted by 
counsel. It is simply a contract for the transportation 
of persons and property over the road. A specific per- 
formance by the receiver would be a form of satisfac- 
tion or payment which he cannot be required to make. 
As well might he be decreed to satisfy the appellant’s 
demand by money as by the service sought to be en- 
forced. Both belong to the lien-holders, and neither 
can be thus diverted. The appellant can, there- 
for, have no locus standi ina court of equity. Both 
these objections appear by its own showing. It was, 
therefore, competent and proper for the court below, 
sua sponte, to dismiss the bill for the want of equity 
upon its face.’”’ Brown v. Piper, 91 U. 8. 37. Ap- 
peal from the Circuit Court of the United States for 
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the Western District of North Carolina. The Southern 
Express Co. v. The Western North Carolina R. R. Co. 
etal. Opinion by Swayne, J. 


TRUST — DISCHARGE OF, IN CONFEDERATE MONEY — 
LIABILITY OF TRUSTEE— DUTY OF EXECUTOR. —A 
testator, who died in 1856, a resident of, and owning 
real and personal property in South Carolina, directed 
his executors to sell all his real estate and to hold the 
proceeds in trust for the benefit of his widow, etc. 
The executors sold the real estate to Ball, and received 
part of the purchase-price in money, and took bond 
and mortgage thereon for the balance. In 1863, and 
while the civi] war was flagrant in South Carolina, 
Ball sold the property to H. & Co., who paid for it in 
Gonfederate currency. Ball thereupon paid in the 
same money, the bond and mortgage to the executors, 
and the mortgage was discharged. It appeared that 
this payment and discharge of the mortgage was in 
pursuance of an agreement, plan or *‘ plot,” as the court 
termed it, between Balland H. & Co. The cestué que 
trusts under the will filed a bill against the executors, 
Ball and H. & Co., to set aside the satisfaction of the 
mortgage as fraudulent and void. Held, that the com- 
plainants were entitled to a decree. The court, after 
stating and commenting on the facts, said: “If the 
case stopped here we could not hesitate as to what our 
judgment should be. But in its strictly legal aspect it 
is equally free from doubt. In Ward v.Smith, 7 Wall. 
451, this court held that a valid payment could not be 
made to an agent in the Confederate States during the 
rebellion in any thing but lawful money of the United 
States, or bank notes of the current value of their face, 
without the consent of the creditor. In Horn v. Lock- 
hart, 17 Wall. 580, an executor had sold property, in- 
vested the proceeds in Confederate bonds, and his 
conduct had been approved and ratified by a decree of 
the probate court. It was held by this court that the 
investment was void, that the decree of the probate 
court was a nullity, and that the executor was liable 
to the distributees in good money for the full amount 
involved. Fretz v. Stover, -22 Wall. 198, in its most 
prominent features is not unlike the case before us. 
There a citizen of Pennsylvania, just before the break- 
ing out of the war, took the bond of a citizen of Vir- 
ginia, secured by a deed of trust upon real estate. The 
attorney of the creditor was the trustee in the deed. 
During the war the attorney received payment in 
Confederate notes, and Virginia bank notes of no 
greater value, the entire capital of the bank having 
been converted into Confederate bonds. After the 
close of the war the creditor sued for his debt. This 
court adjudged that the transaction between the attor- 
ney and the creditor was illegal, fraudulent and void, 
and decreed the enforcement of the bond and deed of 
trust. The question has been raised whether Robert- 
son [one of the executors of the will] acted, touching 
the bonds and mortgage of Ball, as executor or trustee. 
The matter is immaterial in this case. An executor 
guilty of a devastavit, whereby assets are diverted from 
their proper application, and a trustee guilty of a 
breach of trust, and their accomplices, if they have 
any, are held liable upon the same principle and to the 
sawe extent. Field v. Schieffelin, 7 Johns. Ch. 150; Hill 
v. Simpson, 7 Ves. 166. There can, however, be no 
doubt upon the point suggested. ‘* Where the will 
contains express directions what the executors are to 
do, an executor who proves the will must do all which 
he iz directed to do as executor, and he cannot say that 
though executor he is not clothed with any of those 
trusts.’ 3 Williams on Executors, 1796. Proving the 
will is an acceptance of the trust. Mucklow v. Fuller, 
3 Jacobs, 198. Where a trust is created by a willand 
no trustee appointed, “‘ the executor is bound to act as 
such trustee.”” Holbrook v. Harrington and others, 16 
Gray, 102. In suchcase thesureties in the bond of the 





executor gre liable for his defaults, whether in one 
sphere of duty or the other. Newcomb v. Williams, 9 
Metce. 534; Prior v. Talbott, 10 Cush. 1; Poor v. Wain- 
right, 13 Pick. 328; Town v. Amedon, 20 Pick. 535. In 
error to the Circuit Court of the United States for 
South Carolina. McBurney v. Cassen. Opinion by 
Swayne, J. 
—_—_ ——_—_ 


NEW YORK SUPERIOR COURT ABSTRACT. 


(Opinions filed May 16, 1879.) 

AWARD FOR STREET IMPROVEMENT — APPROPRIA- 
TION OF, FOR ASSESSMENTS— PARTIES. — An action 
was brought against the mayor, etc., and the chamber- 
lain of the city of New York to recover the amount of 
an award of $1,560 made to the board of assessors for 
damages done to the plaintiff and his assignor who 
owned the premises when the work wasdone. He 
then conveyed it away and it passed through several 
owners’ hands until it became vested, in March, 1873, 
in Bowes, one of the defendants, who owned it 
when the award was made and it was made to 
him. In the years 1874, 1875, 1876 there were 
assessments laid upon said property, the last one being 
for the improvement by which the damage was sus- 
tained in which the award was made. Before this ac- 
tion was commenced the sum of $1,223 61-100 of the 
award was applied to the said assessment for the three 
years, and the balance of $336 39-100 of the award 
was paid into the hands of the chamberlain and was 
there when the action wascommenced. The substance 
of the complaint is reported in Hatch v. Bowes, 54 
How. 439, on demurrer. Judgment was given in favor 
of the plaintiff against the chamberlain for the amount 
in his hands and the action was dismissed against the 
mayor with costs. From this latter judgment the 
plaintiff appealed on the facts found and the conclu- 
sion of law. Held, that the judgment was right; that 
the chamberlain only was liable for the amount in his 
hands. Laws 1852, chap. 52,84. Hatch v. The Mayor, 
etc., et al. Opinion by Spier, J. Van Vorst, J., con- 
curred. 


EVIDENCE — EXPERT TESTIMONY.—The action was 
to recover for the contract price of ice which was to be 
delivered to the defendants in Havana, Cuba. It was 
to be *‘ good clear ice.’’ The defendants claimed that the 
ice was not according to the contract. The questions 
submitted to the jury were: (1) Whether the ice was ac- 
cepted by the defendants unconditionally, and, (2) if it 
was not so accepted, whether the ice was such as the 
contract called for. The first was answered in the 
negative and the second in the affirmative for the 
plaintiff. On the trial plaintiff called witnesses to 
show the condition of the ice when it was loaded in 
Maine, but it did not appear by their evidence what 
the condition of it was when it arrived in Havana, the 
voyage taking about two weeks. Two surveyors at 
the port of Havana reported that the ice was not in a 
merchantable condition, and one surveyor reported 
that it was merchantable when it arrived. The captain 
and the mate of the vesse] and Drew, the agent of the 
plaintiff'at Havana, testified that the ice was in a good 
merchantable condition on its arrival. The two sur- 
veyors and six witnesses testified on the part of de- 
fendants that the ice on its arrival was not such as 
the contract called for, but was soft, full of air-holes, 
and rotten. These witnesses did not give any testi- 
mony as to the condition of the ice when placed on 
board the vessel in Maine. The defendants offered 
evidence to show that ice harvested as an article of 
merchandise is subject to a change of condition called 
“ striking,”’ which was objected to by the plaintiff and 
the objection was sustained. The only expert who 
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gave testimony was Drew, on behalf of the plaintiff. 
Held, that such evidence offered by defendant should 
have been admitted that it clearly came within the 
rule in regard to the admission of expert testimony. 
Judgment reversed and new trial ordered. Rich, Jr., v. 
Lyles et al. Opinion by Spier, J. Van Vorst, J., con- 
curred. 


EXCEPTION — CHARGE TO JURY.—In an action for 
damages for the wrongful and unlawful taking and 
detaining books covered by a chattel mortgage it did 
not appear that the title to any of them was in the 
mortgagor, and the defendant distinctly identified 
some of them as purchased by defendant, but could 
not trace the origin of his title to them all. A verdict 
for the plaintiff for the full amount claimed was held 
to be excessive after deducting the value of those 
books from the amount paid as the value of the entire 
library. The statement in the charge of the judge 
that the defendant has stated on his examination that 
the mortgagor was in possession of the books, is not 
sustained by the evidence; although no exception was 
taken to this charge it probably influenced the jury, 
and the court cannot entirely overlook the statement, 
or disregard its probable effect on the jury. Verdict 
set aside and new trial granted. Vulleau v. Smith. 
Opinion by Van Vorst, J. Sedgwick, J., concurred. 


NEGLIGENCE — LANDLORD AND TENANT.—In an ac- 
tion for damages for negligence it appeared that the 
defendant was the owner of a certain building and in 
possession of it all except the fourth floor which be 
rented to one Little, and that the defendant furnished 
steam power to said Little by means of an upright re- 
volving shaft which extended through all the floors of 
said building. The complaint alleged that the defend- 
ant “ negligently and wrongfully ”’ left said revolving 
shaft uncovered and unclosed, by means of which the 
plaintiff, while in the employ of said Little on said 
fourth floor in the pursuit of her occupation “ was 
caught up and drawn round by said revolving shaft, 
whereby she was maimed, bruised, wounded, and re- 
ceived great bodily damage.’’ The complaint was dis- 
missed on the trial because it appeared that the fourth 
floor was in possession of the tenant, and that the de- 
fendant was not liable for the consequences of leaving 
the upright shaft unclosed. Held, that the upright 
shaft was not dangerous in itself. Loopv. Litchfield, 
42 N. Y. 358. It is not the case of a landlord receiving 
rent for a thing which is a nuisance of itself. The land- 
lord did not by his lease or by any act claim that the 
tenant should omit to make sufficient guard or promise 
to maintain the tenant’s omission. It was not negli- 
gence to leave the placing of the guard to a person as 
competent as the landlord to do it. Judgment af- 
firmed. Ryan v. Wilson. Opinion by Sedgwick, J. 
Van Vorst, J., concurred. 


TAX LEASE — NOTICE — EVIDENCE.—The action was 
under the statute to determine claims to real prop- 
erty. The defendant claimed the right to the property 
as owner under a lease for sixty years from the mayor, 
etc., given on a tax sale. The defendant gave his lease 
in evidence and claimed affirmatively under it. The 
judge found that the plaintiff and those through whom 
he claimed had not been in possession for three whole 
years next preceding the commencement of the ac- 
tion as required by the statute, and decided that the 
complaint be dismissed, and on the assumption that 
the plaintiff could maintain the action the judge de- 
cided that under the facts found by him the defendant 
is entitled to an affirmative judgment that he is enti- 
tled to the possession of the premises as owner thereof 
for the term of sixty years under said lease. On ap- 
peal, held, that this action could be maintained under 
section 449 of the Code of Procedure and 2 R. 8S. 313, 





and the amendments thereto. That the act of 1871, 
chap. 381, sec. 4, made the case presumptive evidence of 
the regularity of all the proceedings under which it 
was obtained, but then the burden of proof rests upon 
the plaintiff to show that it is irregular, illegal, and 
the lien void. The publication of the notice in a 
newspaper printed in the German language was not an 
irregularity but was proper, and recognized by the 
Laws of 1873, chap. 335, sec. 111. That it appeared in 
the evidence that the notice to redeem was defective 
and of no avail. That it also appeared that the ten- 
ants upon the property had recognized the defendant 
as owner and paid rent to him by threats, and that the 
defendant had not served the notice required to enti- 
tle him to do so, and that it did not-interrupt plain- 
tiffs possession, and that the defendant did not obtain 
any title under his lease, for it was void. Judgment 
reversed and new trial ordered. Donahue v. O’Conor. 
Opinion by Van Vorst, J. Sedgwick, J., concurred. 

WAIVER OF APPEAL— SECURITY.— Motion to dis- 
miss an-appeal from an order denying motion made by 
four defendants to limit amount of security to be 
given by them upon their appeal. The respondents 
moved upon affidavits to dismiss the appeal, showing 
that while the appeal was pending all the defendants 
were permitted by stipulation to deposit and did de- 
posit bonds to an amount less than the amount of se- 
curity specified by the Code. Held, that by so doing 
the appellants have finally disposed of thé subject- 
matter of the appeal, and hence waived any right they 
might have had to claim that the discretion of the 
court should be exercised in their behalf by reducing 
and limiting the amount of security. Motion to dis- 
miss appeal granted. Jessup et al. v. Carnegie et al. 
Opinion per Curiam. Sedgwick and Van Vorst, JJ., 
concurred. 

—_>——_——_——— 


MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 


MARCH TERM, 1879. 


PROBATR BOND—DECREE OF DISTRIBUTION—LIA- 
BILITY OF SURETIES— RES ADJUDICATA.—Cook was 
appointed administrator of an intestate’s estate with 
the defendant and another, as sureties on his bond. 
John Nihen, one of the distributees of said intestate 
estate, having died, William Nihen was appointed ad- 
ministrator of his estate in due form, and the said 
Cook was by a decree of distribution of the pro- 
bate court directed to pay a certain sum to said ad- 
ministrator as such deceased distributee’s portion, 
which sum was duly demanded but refused ; whereupon 
said William Nihen brought this action on the bond 
of Cook. The defendant contended that the action 
could not be maintained, because the court, granting 
administration to William Nihen upon the estate of 
the said distributee, John Nihen, had no jurisdiction. 
The judge ruled otherwise. Held, no error. Thecourt 
said: The question whether John Nihen was legally 
appointed administrator of William Nihen is not open 
to the defendant in this action. The decree of dis- 
tribution of the estate of Joanna Nihen was an adju- 
dication in a proceeding in which Cook, the principal 
obligor in the bond in suit, was a party, which deter- 
mined not only the amount to be paid, but the person 
to whom it was to be paid. After this decree was 
passed, it was the duty of Cook, as administrator of 
Joanna Nihen, to pay the amount named to the person 
named therein. He could not resist this payment 
upon the ground that the decree appointing John 
Nihen administrator of William Nihen was void. 
As to him, this question was res adjudicata 
This being so, it is also clear that his sure- 
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ties cannot raise the question. His failure to make 
payment according to the decree of the probate court 
is a breach of the administration bond. Such decree 
is conclusive upon the sureties, and they cannot im- 
peach it collaterally. Heard v. Lodge, 20 Pick. 53; 
Way v. Lewis, 115 Mass. 26; Cutter v. Evans, 115id. 27. 
White v. Weatherbee. Opinion by Morton, J. 


WRIT OF ENTRY — DISCLAIMER — DISSEIZIN. — De- 
mandant’s premises were sold by the town collector 
of taxes for the non-payment of taxes, the grantee 
being the town, and the deed was delivered to the 
town treasurer and was recorded in the registry of 
deeds. No entry was ever made upon the premises by 
the town, but they remained in the occupation of per- 
sons holding of the demandant the same as before the 
sale. The demandant insisted and claimed that the 
sale was invalid, but the town never notified him that 
it did not claim the premises until a plea of disclaimer 
was filed. The demand brought writ of entry to re- 
cover the land and the town appointed counsel to con- 
test the case but afterward filed a disclaimer. 
Held, that there was nothing in the facts to justify the 
demandant in considering himself disseized for the 
purpose of trying title in a writ of entry. In Favour 
v. Sargent, 6 Pick. 5, it was held to be no sufficient ob- 
jection to a general disclaimer that the tenant had 
taken a deed of the demanded premises from a col- 
lector of taxes without also showing that he had had 
possession under that deed. See, also, Towle v. Ayer, 
8N.H. Upon the disclaimer, the demandant is enti- 
tled to judgment for the possession of the land; but, 
as he has not brought his case within the Gen. Stats., 
ch. 134, sec. 6, the tenant is entitled to judgment for 
its costs. Field v. Inhabitants of Hawley. Opinion by 
Ames, J. 


———— 


BANKRUPTCY LAW. 

INVOLUNTARY PETITION— BANKRUPT MAY INSTI- 
GATE.~—Objection was made to the discharge of a 
bankrupt on the ground that the petition, though in 
form involuntary, was in fact voluntary, and was filed 
and prosecuted by the petitioning creditors at the so- 
licitation and procurement of the debtors, for the 
fraudulent purpose of enabling the debtors to obtain 
their discharge without the assent in writing of any 
portion of their creditors, and without assets equal to 
fifty per cent of the debts. Held, that this objection 
could not prevail. The court said: ‘‘ There is nothing 
in the Bankrupt Act which prohibits a debtor from de- 
siring or requesting his creditors to file a petition to 
have him adjudged a bankrupt, when he has commit- 
ted an act of bankruptcy. It is a right which the 
creditors possess, and it cannot be illegal for the 
debtor to request them to exercise it. It may be that 
the debtor will derive some advantage under the pro- 
ceedings which he would not have upon a petition filed 
by himself, but it would only be an advantage which 
the law gives to him. Whether a discharge should be 
granted without the asseut of creditors if it could be 
shown that the involuntary petition was filed by col- 
lusion between the debtor and petitioning creditors, 
that the debts of the petitioning creditors were ficti- 
tious, or the alleged act of bankruptcy had not been 
committed, or a fraud had been practiced upon the 
court in obtaining the adjudication, I have no occasion 
to decide now. That is not this case. In the absence 
of all fraud the original adjudication must be consid- 
ered as final and binding upon all the creditors, and 
cannot be disputed upon the question of granting the 
debtor’s discharge. U. S. District Court for Massa- 
chusetts, May 24, 1879. Re Ordway Brothers. Opinion 
by Nelson, J. 





CRIMINAL LAW. 


DISTURBING RELIGIOUS WORSHIP.—A statute made 
it a misdemeanor to ‘ willfully disturb” any congre- 
gation assembled for religious worship by loud and 
vociferous talking ‘‘ or by any other noise.’’ Charges 
of improper intimacy with a femaie having been made 
against a minister of the gospel and being then under 
investigation, the steward of the church, during an as- 
semblage for religious worship, publicly notified the 
minister that he must stepdown and out until the 
charges against him could be investigated. Held, not 
a willful disturkance within the statute. Texas Court 
of Appeals, February, 1879. Richardson v. State. 
Opinion by Winkler, J. 


EMBEZZLING LETTERS.— The defendant took from 
the post-office a registered letter addressed to his care 
to a person who was dead. He afterward brought it 
back to the post-office and persuaded the assistant 
postmaster to open it and returnit to him.” He took 
out a draft which the letter contained and claims to 
hold it against a debt the deceased owed him. The 
widow of the deceased afterward took out letters of 
administration in another State and claimed the draft. 
Held, that the defendant was not guilty of taking and 
embezzling a letter under section 3792, R. 8. U. 8. 
The detention of a letter by a person who came lawfully 
into its possession is not the misdemeanor that Con- 
gress had in view. The design of this section is to 
guard the inviolability and safety of communications 
through the mails from the start to their destination. 
The letter being directed to defendant's care, he had au- 
thority to receive it from the post-office. So far as the 
postal authorities were concerned, their responsibility 
ended with the delivery to him. Whether he retained 
it or passed it over to the legal representative of the 
deceased owner, or whether he had a right to retain it, 
as against their demands for it, are questions for the 
local laws to settle, just as they determine all other 
questions relating to the custody or ownership of 
property. U. 8. v. Parsons, 2 Blatchf. 105; U.S. v. San- 
ders, 6 McLean, 598; U. 8S. v. Driscoll, 1 Low, 303. 
United States District Court for New Jersey, May 19, 
1879. The United States vy. Thoma. Opinion by Nixon, 
J. (2N. J. Law Jour. 181.) 


—_———_>—___—- 


NOTES OF RECENT DECISIONS. 

RULE OF THE ROAD — COLLISION IN PASSING — NEG 
LIGENCE.— The driver of a team attempting to pass 
another upon a highway must use due care even 
though that other be upon the wrong side of the road, 
and for injuries occasioned by his negligence will be 
liable. The court said: ‘‘In respect to the relative 
rights of persons meeting and passing each other 
on the highway, which are more clearly defined in 
such case than when passing each other in the same 
direction, the law is well settled, that a person cannot 
stubbornly and doggedly stand or insist upon his legal 
rights of the road, even against another person violat- 
ing such rights and wantonly produce a collision, 
which a slight change of position would have avoided. 
O’Maley v. Dorn, 7 Wis. 236. ‘If a party be found with 
his vehicle upon the half of the road to which he has 
not the right, another in passing ’ or attempting to pass, 
cannot carelessly or imprudently rush upon him or his 
vehicle, ‘and if such attempt would not be thus reason- 
ably safe and prudent, it is his duty to delay, and seek 
redress by action for any injury sustained by the de- 
tention.’ Brooks v. Hart, 14 N. H. 307. The true rule 
in such cases is laid down in Sutton v. The Town of 
Wauwatosa, 29 Wis. 21, by the late Chief Justice Dixon, 
in a very able and elaborate discussion of the question, 
whether the unlawful act of the plaintiff, without neg- 
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ligence, wili defeat his right of recovery for an injury 
caused by the negligence of the defendant. ‘To make 
good the defense on this ground, it must appear that 
arelation existed between the act or violation of law 
on the part of the plaintiff, and the injury or accident 
of which he complains, and that relation must have 
been such as to have caused, or helped to cause, the 
injury or accident, not inaremote or speculative sense, 
but in the natural and ordinary course of events, as 
one event is known to precede or follow another.’ The 
language of Chief Justice Appleton, in Moulton v. 
Sanford, 51 Me. 134, is of the same import, in respect 
to the unlawful act of the plaintiff, as being the cause 
of the injury. ‘Ordinarily the condition is usually 
termed the cause, whose share in the matter is the most 
conspicuous, is tre most immediately and preceding and 
proximate to the events.’ See, also, McArthur v. The 
Green Bay & Miss. Canal Co., 34 Wis. 139."" Wisconsin 
Sup. Ct., April 22, 1879. Nearrow v. Ultech. Opinion 
by Orton, J. 


SUBROGATION—WHEN ALLOWED—JOINT JUDGMENT 
DEBTOR.—A joint judgment debtor who has been 
forced to pay the whole debt, and who subsequently 
shows that he was in fact only a surety in the joint 
judgment, is not entitled to be subrogated to the rights 
of the creditor in the judgment as against subsequent 
judgment creditors, unless he has exercised due dili- 
gence in having the judgment assigned to his use. 
Himes v. Keller, 3 W. & S. 401; Armstrong’s Appeal, 
5 id. 352; Wallace’s Estate, 9° P. F. Smith, 401; Mc- 
Ginnis’ Appeal, 4 Harris, 445. A judgment entered 
against A and B on a joint and several judgment note, 
was paid by a sheriff's sale of A’s property; subse- 
quently, before au auditor appointed to distribute the 
proceeds of a sale by the assignee for the benefit of 
creditors of B’s property, A appeared and claimed to 
be subrogated to the plaintiff's rights in the original 
judgment, on the ground that he had only been a 
surety in the note; the judgment was not assigned to 
his use until nearly a year after the plaintiff in the 
original judgment had been paid in full, and until after 
the sale by the assiguee; and the balance (after the 
payment of prior judgments), which he claimed, was 
also claimed by a creditor whose judgment dated some 
years prior to the original sale of A’s property. Held 
(affirming the judgment of the court below), that A 
was not entitled to subrogation. Pennsylvania Sup. 
Ct., March, 1879. Gring’s Appeal. Opivion by Gor- 
don, J. (7 W. Not. Cas. 54). 


BAILMENT— PLEDGE OF COLLATERALS — RETENTION 
FOR SUBSEQUENT ADVANCES.— Whether a person hold- 
ing personal property in pledge for money loaned can 
retain such property as security for advances subse- 
quently made depends upon the understanding and 
agreement of the parties at the time such subsequent 
advances were made. B. negotiated a loan of money 
through a note broker for which he gave his notes, on 
which he assigned as collateral security a large amount 
of whisky with power to sell in case of non-payment 
at maturity. The pledgee allowed the broker to retain 
the collaterals and the warehouse receipts for the 
whisky. The pledgor subsequently borrowed money 
from the broker, but gave no specific pledge as security. 
The pledgor died insolvent before the maturity of the 
notes for which the whisky was pledged. In his ac- 
count to the administrator of sale of the whisky the 
broker deducted his advances and a charge for com- 
mission in addition to that for brokerage, which the 
administrator disallowed. Held (affirming the decree 
of the court below, that the appellant was not within 
the equitable rule that a pledge of chattels without any 
distinct proof of a contract for that purpose, might be 
held until the subsequent debt was paid as well as the 
original debt, because the right of possession and legal 
title to the collaterals was in the pledgee, for whom 





the appellant had acted merely as a broker. Pennsyl- 
vania Sup. Ct., Feb. 30, 1879. James v. Harper. Opin- 
ion by Paxson, J. 

oe 


CORRESPONDENCE. 
a 
TAUTOLOGY IN DEEDS AND MORTGAGES. 


To the Editor of the Albany Law Journal: 


Srr—In Ontario we have had for years past a statute 
which gives us what J. B. L. in your issue of the 7th 
inst. so earnestly desires, a short form of adeed. The 
act declares that every deed in the form given shall 
be taken to have the same effect and be construed 
as if it contained all the words in the statute men- 
tioned, and which are in fact the repetitions, tautolo- 
gies and circumlocutions formerly in vogue. This 
short deed, in two hundred and twenty-eight words 
(exclusive of the date, names of parties, description 
and consideration), contains covenants of right to 
convey; for quiet possession, free from incumbrances, 
for further assurance, production of title deeds, 
against incumbrances and a release of dower and all 
claims. The word “grant,” is the one word of con- 
veyance, and the deed, unless an exception is specially 
made therein, is construed to include all buildings, 
gardens, appurtenances and reversions, etc. This 
deed is found to answer every purpose of ordinary 
conveyancing. 

We also have a statutory short form of lease, two 
hundred and eighty-eight words in length, exclusive 
of dates, parties, description and consideration, and a 
form of mortgage three hundred and seventy-six 
words in length, exclusive of dates, etc. The statutes 
under which we have the “ Lease” and the “ Mort- 
gage”’ contain similar provisions as to the meaning of 
the short forms as in the statute concerning the 


“Deed.”” In the mortgage the magic words are 
“orant and mortgage,’ in the lease, ‘demise and 
lease.” R. V. R., Jr. 


Kinaston, Ont. 


SS 


COURT OF APPEALS DECISIONS. 
HE following decisions were handed down Tues- 
day, June 10, 1879: 


Judgment affirmed, with costs —O’Donngll v. The 
New York & Harlem R. R. Co.; Prentice vy. Knicker- 
bocker Life Ins. Co.; Willett v. Wheeler; Blake and 
Johnson v. The Lyons & Fellows Manufacturing Co. ; 
McGinty v. The United States Ins. Co.; Steinbach v. 
The Relief Fire Ins. Co. Judgment reversed and 
new trial granted, costs to abide event — Fox v. Kidd; 
Kennedy v. The City of Troy.——Order affirmed, with 
costs—Dart v. Fitch; The People ex rel. Kelly v. The 
Common Council of Brooklyn.——Order affirmed, with 
costs—In re assignment of Horsfalls; Moore and ors., 
ex’rs, v. Shaw.——Motion granted, with costs—Brown 
v. Thurber.—Motion granted, with $10 costs—Lafond 
v. Deems. 





—__—__<>—_—_ 
NEW BOOKS AND NEW EDITIONS. 


¥X AMERICAN DECISIONS. 


The American Decisions, containing all the cases of general 
value and authority decidel in the courts of the several 
States from the earliest issue of the State Reports to the 
year !8¢9. Compiled an¢ annotated by John Proffatt, 
Li. B., ..uthor of “A Treatise on Jury Trial,” ete. Vol. 
IX. San Francisco: A. L, Bancroft & Company. Pp. 824. 


pee volume las selections from 2 New Hampshire, 
\ 47 Massachusetts, 18 Johnson, 5 Johnson’s Chan- 
very. 5ané ¢ Sergeant & Rawle,5 Harris & Johnson, 
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1 Gilmer, 3 Murphey, 1 Hawkes, 1 Nott & McCord, 3 to 
5 Haywood. There are extensive notes on Stock- 
holders’ liability for assessments; Replevin against 
sheriff; Promise for another’s benefit; Restraint upon 
alienation; Bona fide holder; Parol evidence affecting 
indorsements, and Charitable uses. The volume con- 
tains a number of the cases which have become land- 
marks in the law. 
—_——_>—_—_ 


NOTES. 


HE mode in which votes should be taken at a meet- 
ing of shareholders when no poll is demanded, and 
where the articles contain no provision to the con- 
trary, has been settled by the Court of Appeal in Re 
Horbury Bridge, etc., Company, 40 L. T. Rep. (N. 8.) 
353, in accordance with the rule at common law. By 
the articles of the company each shareholder had a 
vote for each share. Five shareholders were present 
at a meeting at which the winding up was resolved 
upon. One shareholder proposed A as liquidator; an- 
other proposed B; three voted for the former, and 
two, who held a greater number of shares than the 
other three, for B. No poll was demanded. The 
question for the court was whether the voting was by 
show of hands, or according to the number of shares. 
Vice-Chancellor Bacon decided that it was according 
to the number of the shares held by the voter. On ap- 
peal it was admitted that the common law of all meet- 
ings is that votes shall be taken.by show of hands. 
For the respondents, however, it was argued that not 
the common-law rule but tbe provisions in the arti- 
cles that a shareholder should have one vote for 
every share applied to the present case. For the ap- 
pellants it was urged that the provisions in the articles 
of association, that the chairman should be entitled to 
a second or casting vote, showed that each share- 
holder present was to have but one vote. The Court 
of Appeal came to the conclusion that there was noth- 
ing in the act of Parliament or the articles of associa- 
tion which showed that any other mode than that re- 
cognized at common law was to be adopted. ‘If there 
is a well-known common law view on the subject,and if 
the statute is, at the best for the respondents, silent, 
and at the worst for the respondents, confirmatory of 
that view, I think that is the view that ought to be 
adopted.”” As regarded the articles of association, 
their lordships thought they did not vary the matter, 
except iff merely giving every shareholder one vote for 
every share. That provision, however, was held to 
apply only to the case where a poll was taken. The 
utmost effect of this decision will be possibly to make 
the demand for a poll more frequent.—Law Times. 


The conflicting claims of the statutes of limitations, 
which are in force in different countries, came before 
ya Bench Division last Tuesday, in the case of 

Alliance Bank of Simla and the United Bank of 
India v. Brine. The defendant had executed a bond 
in India, action upon which was admitted to be barred 
by Indian law, but not by English law. The question 
was, whether the point must be decided by the lex fori 
or the lex loci contractus. This point, though not of 
common occurrence, is not a new one; indeed, the 
judgment pronounced was frrived at, seemingly a lit- 
tle against the Lord Chief Justice’s inclination, only 
in deference to the great strength of the authorities 
cited. Counsel for the plaintiffs cited Don v. Lipp- 
mann, 5 Cl. & Fin. 1, where a bill of exchange made 
and given in France was held by the House of Lords 
(overruling the Court of Sessions) to be barred in 
Scotland by virtue of the Scotch law, though it would 
not have been barred in France under the French law. 
The British Linen Company v. Drummond, 10 B. & C. 
903, in which it was held by the Court of Queen’s 
Bench that an action for a debt incurred in Scotland 





was barred in England by virtue of the English law, 
though it would have been otherwise in Scotland un- 
der the Scotch law; and Huber v. Steiner, 2 Bing. N. C. 
202, in which it was held by the Court of Common 
Pleas that an action on a promissory note made and 
given in France would lie in England by virtue of the 
English law, although it was barred in France by the 
French law. The authority of these cases was ad- 
mitted to be decisive, and judgment was given for 
the plaintiffs, Mr. Justice Mellor expressing a doubt 
whether even the insertion into the bond of an express 
condition that it should be subject to the Indian law, 
would have been sufficient to bar the plaintiff's right 
of action in this country. It was admitted that the 
Indian law operated only as a bar to the action, and 
not as in extinction of the claim itself. But for this 
admission the result would have been far less certain 
than it was; for the distinction was actually taken, 
apparently for the first time, in the last case above 
cited; and the judgment of the court, as given by 
Lord Chief Justice Tindal, is made to depend upon 
the failure to prove the allegation of the fact upon 
which the distinction depends, and appears rather to 
have been in favor of the validity of the distinction 
itself.—Law Times. 


The question whether one tenant in common of a 
dramatic copyright can give a good license to represent 
the piece, the subject of the copyright, so as to bind 
the other tenant in common, is, so far as we are aware, 
novel, and was raised for the first time in the case of 
Powell v. Head, at the Rolls, on Monday last. Two 
ladies were joint owners of the copyright in a comic 
opera, and one only had been granted a license to repre- 
sent the same. The other co-owner brought the above 
action against the defendant, who had represented the 
opera without her consent, claiming the penalty fixed 
by the 3 Will. 4, c. 15, s. 2, of £2a night for the wrong- 
ful representation. According to section 1 the ‘ au- 
thor,”’ or his “ assignee,’’ shall have as his own prop- 
erty the sole right of representation for the period 
fixed by the act; and by section 2, if any person repre- 
sent or cause to be represented, without the consent in 
writing of the owner or other propriétor first had and 
obtained, any dramatic production protected by the 
act, they shall be liable for every such representation 
to the payment of an amount not less than forty 
shillings to the author or other proprietor of such pro- 
duction. By section 4, authors and persons spoken of 
in the act are to extend to any number of persons, and 
to either sex. The plaintiff's contention was that the 
consent of every ‘‘ proprietor’’ was necessary before 
representation, and, although the defendant endea- 
vored to meet this by analogy to the old common-law 
doctrines as to joint ownership of chattels, the plain- 
tiff's construction was that adopted by the Master of 
the Rolls. His Lordship said that, whatever the com- 
mon-law doctrines had been, it was now clearly set- 
tled that an owner of a chattel could have a receiver 
of the chattel appointed, or could restrain any im- 
proper dealing in case his co-owners excluded him from 
possession, or were making use of the chattel in a way 
contrary to his wishes, and therefore, if it were neces- 
sary to decide the case by analogy, the plaintiff ought 
to succeed. On the construction, however, of the 
Copyright Act he was clear, having regard to the pro- 
visions of section 4, that the words “ author ”’ or ** pro- 
prietor’’ meant “authors” and “ proprietors,” and 
therefore, that any representation, without the pre- 
vious consent of all the proprietors, was unlawful, and 
that the wrong-doer was liable to each proprietor for 
the damages sustained. As the plaintiff was only in- 
terested as toa moiety in the gopyright, his Lordship 
fixed the amount of the damages payable to the plain- 
tiff at 20s. a night instead of 40s., the Jeast penalty 
given by the act to the author or proprietor of the 
whole.—London Law Times. 
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CURRENT TOPICS. 


\ JE have read with great interest the opinion of 
Judge Blatchford in the case of United States 
v. Bennett, on the review of the defendant’s con- 
viction for mailing obscene matter. The case is of 
vital importance and is likely to receive a controll- 
ing decision by the ultimate tribunal. The defend- 
ant’s friends are seeking to convey the idea that the 
principle involved is that of free speech and free 
printing, but it is not quite that. While it might 
be conceded that a book-seller might lawfully vend 
the publication in question, the point for determina- 
tion here is whether it comes within the definition 
of matter which the government exclude from the 
mails, and for the mailing of which a penalty is 
denounced. Judge Benedict charged the jury, 
that ‘‘ free-lovers and free-thinkers have a right to 
their views, and they may express them, and they 
may publish them; but they cannot publish them in 
connection with obscene matter, and then send that 
matter through the mails.” ‘A considerable portion 
of the opinion is given to the examination of the 
objection that the indictment did not set forth a 
copy of the work, or of the passages complained of. 
It is shown that while this would generally be essen- 
tial, yet it may be dispensed with by the allegation 
in the indictment, as in the present case, that “said 
publication is so indecent that the same would be 
offensive to the court here, and improper to be 
placed on the records thereof.” The opinion de- 
monstrates the correctness of this position, however 
much it may be doubted that in fact the work is of 
so heinous a character as to make the court blush. 


But the important question is whether the work 
comes within the definition in the statute, ‘‘ ob- 
scene, lewd, lascivious, or indecent.” It is con- 
cluded that it comes within the term “‘ obscene,” as 
defined by Chief Justice Cockburn, in Regina v. 
Hicklin, L. R., 3 Q. B. 860, where it is said: ‘The 
test of obscenity is this, whether the tendency of 
the matter charged as obscenity is to deprave and 
corrupt those whose minds are open to such immoral 
influences; ”*a definition which was substantially 
adopted by Judge Benedict in his charge to the jury 
in this case. The definition given by Judge Clark, 
on the trial of the indictment of Heywood, the 
author of this book, under the same statute, was: 
‘A book is said to be obscene which is offensive to 
decency or chastity, which is immodest, which is 
indelicate, impure, causing lewd thoughts of an im- 
moral tendency.” Such is substantially the defini- 
tion of the lexicographers, and under this definition 
it was held properly left to the jury to pronounce 
whether the book was obscene. It is also held that 
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the purpose of the prisoner in mailing the obscene 
matter is immaterial. The test is the obscenity, not 
the mental purpose of mailing it. The volume illus- 
trative of the Pompeian paintings and statues in 
the secret museum at Naples is unquestionably an 
‘*obscene” book, and under the letter of the law, if 
the chief justice should mail a copy of it to the 
Secretary of State or to Mr. Bancroft, as a histori- 
cal illustration, he would be amenable to the penalty. 
The law needs some legislative qualification. Judge 
Blatchford’s opinion is a methodical, temperate, and 
exhaustive treatment of the subject, 


The State laws against miscegenation have been 
considered in some quarters as strictly sectional and 
exclusively directed against the African race. It 
will perhaps be a surprise to many to learn that 
neither of these characteristics attaches to them. 
These laws prevail in 18 States, namely, Alabama, 
Delaware, Florida, Georgia, Indiana, Kentucky, 
Maine, Maryland, Michigan, Missouri, Nebraska, 
North Carolina, Oregon, Rhode Island, Tennessee, 
Texas, Virginia, and West Virginia. Of these, six 
are States in which slavery never prevailed. In 
Maine and Rhode Island, as well as in North Caro- 
lina, marriages between whites and Indians as well 
as between whites and negroes are prohibited. The 
existence of such laws in Maine, Michigan, and 
Rhode Island, is as noticeable as the non-existence 
of such laws in South Carolina, Mississippi, and 
Arkansas. It goes to show that there is something 
deeper than local prejudice in the spirit that gave 
rise to them. To those who do not read the late 
decisions upon this subject, especially the opinion 
of Judge Hughes, we may call attention to the rea- 
soning, that in such laws there is no discrimination 
between races or colors, because the prohibition goes 
against the white equally with the black, and the 
punishment is visited on both alike. To show that 
there is a disposition in some of these very commu- 
nities to recognize the marriage laws of other States, 
we refer to the fact that while in North Carolina, in 
State v. Kennedy, 76 N. C. 251; 8. C., 22 Am. Rep. 
683, a marriage between a white and a negro, resi- 
dents of that State, who left that State for the pur- 
pose of evading the law, and were married in a 
State where such marriage was legal, and then re- 
turned to that State, the marriage was held void in 
that State, yet, in State v. Ross, 76 N. C. 242; 8.C., 
22 Am. Rep. 678, where such intent was lacking and 
the negro was a resident of the other State, the mar- 
riage was held valid in North Carolina. These 
marriages, by the way, were celebrated in South 
Carolina. 


The legality of town bonds has come up again, 
and, we believe, in a new phase, in the case of Price, 
Receiver of the Greenwich Bank v., Town of Greenwich. 
This action is brought on coupons of bonds issued 
by the town in aid of a local railroad, which 
were among the assets of the insolvent bank. The 
bonds were authorized by an act of the Legislature 
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to be issued payable in thirty years, but they were 
issued payable in twenty years, The contention on 
the part of the plaintiff is that this provision was 
intended only to fix the extreme limit of the time, 
and authorized the issue for a shorter period. The 
defendants contend that the power was special and 
must have been strictly pursued; that otherwise the 
ponds might have been issued payable at any other 
shorter term, and so made an oppressive if not ruin- 
ous measure to tax payers. The act also provided 
for a sinking fund, which it is claimed is infringed 
by the conduct of the commissioners. The case was 
argued on demurrer before Judge Wallace at Syra- 
cuse last week, and decision was reserved. 


The English law journals have scarcely ceased 
discussing the recent lateral support case of Angus 
v. Dalton, when that troublesome question comes up 
again, with a new complication, in Attorney-General 
v. Tomline. Defendant was owner of some prop- 
erty on the coast, and had been in the habit of sell- 
ing cargoes of shingle to manufacturers of cement. 
The Attorney-General laid an information, alleging 
that the removal of the shingle had endangered the 
foundation of a Martello town owned by the crown. 
These towns are a sort of old-fashioned fort in the 
shape of a wind-mill, erected to keep out the first 
Napoleon, and which the wind from one of the mod- 
ern big guns would knock into ‘‘smithereens.”” The 
court found as a fact that an excessive quantity of 
shingle had been removed, and that in consequence 
some of the crown land had been washed away. 
The question then arose, first, whether as between 
subjects the removal was warrantable; and if it was, 
then, second, whether the character of sovereign 
proprietorship of the injured property made any 
difference. In regard to the first, the court held 
that the citizen might make a natural user of his 
land to the damage of his neighbor, but not an un- 
natural user—whatever that may mean; and that in 
regard to the second, the crown had a right and 
duty cast upon it to defend the realm not only 
against foreign enemies, but against the inroads of 
the sea, and to protect the defenses of the realm 
from such inroads; and that consequently the act 
of a private person injurious to such defenses, or 
the like public property, whether as the relation of 
a subject or the crown, would be restrained, even if 
exercised upon his own land. This duty and power 
are co-ordinate with the power and duty to impose 
rates for the purpose of building the defenses in 
question. There is really so little of the island that 
it cannot afford ta,part with a grain. 


We have heretofore spoken of legacies rendered 
void by uncertainty in the name of the beneficiary. 
The latest victim is ‘‘ Judge” Packer, who left a 
great deal of money, and among other bequests, 
gave money to the Washington College of Lexing- 
ton, Virginia, and directed the cancellation of their 
bond to him. The Washington and Lee University 
of that place claim to be the legatee intended, who 





issued the bond in question. On the other hand, the 
Virginia Military Institute of that place claim to be 
the intended legatee, as they were the obligors in 
the bond in question, and the other institution has 
been known since General Lee’s death as the Wash- 
ington and Lee Colleger It is evident that the 
‘* judge ’—we say ‘‘ judge” without prejudice, for 
we have not understood that he ever was a lawyer— 
left things pretty thoroughly mixed, and that the 
$4,000 in question will just about pay the lawyers 
to discover what he really meant. 


Until recently it has been the habit of the Gen- 
eral Term of the First Department to hold all 
cases over vacation for advisement, and to write in 
nearly every case. At the suggestion of Mr. Justice 
Ingalls the court for the last two terms have decided 
the appeals from orders at the close of the term 
and without writing any thing more elaborate than 
a memorandum dictated to the stenographer. This 
has greatly lightened the labors of the court, and 
doubtless has worked justice and given satisfaction. 
It is sometimes a very serious detriment to have the 
decision of an appeal from an order delayed from 
two to four months. As for written opinions we 
have already accumulated quite enough for the de- 
spair of coming generations of courts and lawyers. 





NOTES OF CASES. 





N Reed v. Wilson, 12 Vroom, 29, it was held that 

an averment that a note, dated August 12th, 
1872, at four months, was presented for payment 
December 14, 1872, is sufficient to show a present- 
ment at the proper time, because the court will take 
judicial notice, not only of the law-merchant, but 
also of the almanac, from which it appears that the 
15th of December, 1872, fell on a Sunday; that 
where a note is made payable at a bank, and if it 
appears that payment was demanded at the bank, 
and was there refused by the cashier, the legal in- 
ference is that the demand was made during busi- 
ness hours; that the rule that a note payable at a 
bank must be presented within business hours, is 
subject to the qualification that if presented after 
that time, while any of the officers are present to 
give an answer at the time of the demand, it will be 
sufficient; and that it must be presumed that the 
three days of grace allowed by the general law- 
merchant are allowed by the law of the State 
where the note was payable. On this last point 
Professor Parsons, after stating that ‘‘ most, if not 
all, commercial countries now require, as a matter of 
strict right, the days of grace, which are added to 
the time that a note or bill has to run,” says further, 
that ‘‘the number of days throughout the United 
States and England is three, and the presump- 
tion in all cases would be that that is the number to 
be allowed.” In the same connection he adds, ‘‘ the 
number to be allowed in any case, and the regula- 
tions concerning them, will be governed by the law 
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of the place where the note or bill is payable; though, 


as has been seen, the presumption is that three days 
are allowed, and the burden of proof to show that, 
by the usage or law of the place of payment, no 
grace at all, or any number of days other than three, 
is allowed, is upon the party seeking to avail him- 
self of it. 1 Pars. N. & B. 396, 398, 399, and 
cases. In Wood v. Corl, 4 Metc. 203, one ground of 
defense being that it did not appear that by the law 
of Ohio three days of grace were allowed, and 
therefore it was not shown that a demand on the 
third day was right, Chief Justice Shaw, speaking 
for the court, said: ‘‘We consider it well settled that 
by the general law-merchant, which is part of the 
common law as prevailing throughout the United 
States, in the absence of all proof of particular con- 
tract or special custom, three days of grace are al- 
lowed on bills of exchange and promissory notes; 
and when it is relied upon that by special custom no 
grace is allowed, or any other term of grace than 
three days, it is an exception to the general rule, and 
the proof lies on the party taking it.” 


In Gulick v. Gulick, 12 Vroom, 13, the Supreme 
Court of New Jersey decided that a promise to marry 
made by a person physically and incurably impotent, 
is contrary to the statutory policy of the State, and 
its breach will not constitute a cause of action. The 
statute of New Jersey, like the statutes of all the 
other States, renders void ab initio all “marriages 
where either party is physically and incurably im- 
potent, and divorces therefor may be granted. 
It was contended that this statute was applicable 
only when there is a fraudulent concealment of such 
matrimonial impediment. But, the court said, ‘‘ the 
act, construed by legal rules, will not yield such a 
meaning. There are three fatal objections to this 
suggested interpretation. First, {it renders the entire 
section nugatory, as, if such be its office, it added 
nothing to the efficiency of the law as it existed at 
the time of the enactment of such provision, for at 
that period it had already been definitely settled by 
the opinion of the Court of Errors in the case of Car- 
ris v. Carris, 9 C. E. Green, 516, that a fraudulent 
concealment of the kind in question constituted a 
groundon which the marriage might be dissolved. 
Second, such a construction is inconsistent with the 
provision itself, which makes the marriage voidable 
for the reason of impotency in both parties, and in 
such a case it is impossible to place the proceeding 
for divorce on the allegation of deception, as an im- 
potent party could not rationally allege that he suf- 
fered from a fraud practiced by the non-disclosure of 
a corresponding defect in the other party. And, in 
the third place, as the statute, in explicit terms, says 
that impotency in one or both of the parties shall 
constitute the grourid of divorce, the court, in inter- 
preting it, cannot say that concealment as well as im- 
potency is-necessary. Such a reading would be 


founded on the implication that the @ssential ground 
of divorce is not contained in the statute, because if 
concealment of the impotency must exist in order to | 





put the act in motion, then fraud would be, most 


certainly, the substance, and the physical defect but 
the incidental characteristic of the proceeding for 
the dissolution of the marriage. It is very obvious, 
I think, that such a material modification of the ver- 
bal expression of this section could be justified only 
on the ground that its letter would lead to a result 
so outrageously inconsistent with common reason as 
to demonstrate that such result couid not have been 
within the legislative design.” 


Churchill v. Welsh, decided in May last by the Su- 
preme Court of Wisconsin, passes upon an interesting 
point as to the rule of daftage for a technical con- 
version. The case was this: The defendant holding 
certain notes and mortgage, as custodian, through 
mistake as to his rights and duty as such custodian 
refused to surrender them on demand. On suit 
brought for conversion, he disclaimed all personal 
claim; asked to be allowed to deposit them in court 
for the benefit of the party found entitled to the 
same, and to be discharged from further responsi- 
bility in reference thereto. Held, that plaintiff was 
only entitled as against defendant to a judgment for 
nominal damages and costs, and refusal to so order 
was error. The authorities on this question are much 
in conflict. In England it has been well settled 
since Fisher v. Prince, 3 Burrows, 1364, that in ac- 
tions of trover, the court will, under certain circum- 
stances, permit the defendant, after suit brought, to 
bring the property claimed into court for the defend- 
ant, with the costs up to that time, and the court 
will then order a stay of proceedings, or permit the 
plaintiff to proceed with the action at the risk of 
having the costs finally adjudged against him, un- 
less he be able to show that he has been specially 
damaged by the conversion of the property by the 
defendant in addition to its value at the time of its 
return. Or the courts will, in a proper case after 
verdict, upon a tender of the property, reduce the 
verdict to nominal damages. This rule has been 
followed in Vermont to its full extent. Railroad Oo. 
v. Bank, 32 Vt. 639; Hart v. Skinner, 16 id. 188; 
and has been recognized as a proper exercise of the 
power of the court in special cases in the courts of 
Maine, New York, Massachusetts, and other States, 
Rodgers v. Crombie, 4 Greenl. 274; Shotwell v. Wen- 
dover, 1 Johns. 65; Stevens v. Low, 2 Hill, 132, 134; 
Tracey v. Good, 1 Clark (Penn.), 472; and see Sedg- 
wick on Damages (6th ed.), 614 and note. The fol- 
lowing English cases illustrate under what circum- 
stances the rule established in Fisher v. Prince should 
be applied: Pickering v. Truste, 7 Term, 53; Bruns- 
don v. Austin, Tidd’s Pr. 571; Tucker v. Wright, 3 
Bing. 601; Larle v. Holderness, 4 id. 462; West v. 
Taunton, 6 id. 404-408; Whitten v. Fuller, 2 W. Bl. 
902; Cook v. Holgate, Barnes, 281; Royden v. Batty, 
id. 284; Moon v. Raphael, L. J. N. 8. vol. 5; Gibson 
v. Humphrey, 1 Crompt. & Mees. 544; Loosemore 
v. Radford, 9 M. & Wels. 657, 659; Alsager v. Close, 
10 id. 576-584; Cook v. Hartle,8 C. & P. 568; Bul- 
ler’s Nisi Prius, 49 a and notes. 
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SOUTHERN LAW. 


OMETIME ago we indulged in an excursion un- 
der the title of Western Law. Not wishing to 
seem neglectful of any part of this great and glori- 
ous country, we now propose to go South. Just 
now our peregrinations will be confined to the State 
of Georgia, where we think we have discovered 
some judges with a genius for humor. 

In 59 Ga, the case of Heard v. Russell, p. 25, 
strikes our fancy. This was a case respecting a cot- 
ton speculation on “margins.” After pointing out 
an example of a valid congract for future delivery, 
the circuit judge held forth to the jury after this 
fashion : 


‘* But now comes in this counterfeit—this imita- 
tion. The decision of Parker was good in the cast 
of a genuine transaction, which is fair and legal. In 
comes a fellow who wants to make a contract for 
future delivery, saying: ‘I'll make a spec on this 
business.’ His business is not legitimate. He is 
the counterfeit of the honest dealer or contractor. 
He is a disorganizer of trade. He interferes with 
the natural laws of trade. He injures the interest 
of every honest workingman in the country. Their 
interests are disorganized by this class. He clogs 
the whole system of honest labor and capital. It is 
gotten up by brokers, sharpers, and blacklegs to 
speculate on something they have not, or don’t ex- 

ct tohave. But it sometimes is said that the 

usiness is governed by rules. So is ‘seven-up’ 
governed by rules, A jack can take a ten, a king 
a queen, and an ace can take a king. It has been 
called disreputable; there are marked cards; some 
fellows can deal a trump whenever they want to. 
So has ‘draw-poker’ rules, like as gambling in fu- 
tures has rules, They say this future business is 
fair. So is ‘seven-up’ if a fellow deals fair hands. 
I think the paste-board gambling is the best of the 
two. In ‘futures,’ a man puts up his $5,000 or 
$10,000, or more, and when it is gone he is led along 
to put up more ‘to keep his margin good.’ When 
he can go no further, he can be closed out. In 
paste-board gambling, it only takes the pile a man 
has up; but in this future gambling they keep call- 
ing on their victim to ‘keep up his margin,’ until 
he is squeezed as dry as a lemon. Often young 
men—clerks, who get $50 a month—put $25 in fu- 
tures because they can buy five bales of cotton. 
Probably he keeps the boarding-house keeper out 
of what he owes; the boarding-house keeper is 
thereby embarrassed. The next month he has to 
= up $25 ‘to keep up his margin.’ Again his 

oard is not paid, and soon he gets to taking money 
out cf his employer’s drawer, and yet this kind of 

mbling is called legitimate and proper. I say it 
is more pernicious than paste-board gambling. 
Hence I thought that, as judge of this circuit, 
whenever this sort of gambling—this Wall street 
gambling—was developed in a case brought before 
me, I would set my face against it.” 

‘*Tt always seems a one-sided, jug-handled sort of 
business. It’s always more margin, more bonus. 
It is to the interest of the State and the people of 
Georgia to prevent all this kind of Wall street gam- 
bling.” 


The judge goes on to lecture the Supreme Court 
for ‘having apparently held such contracts valid. 
When the case came up on appeal, the Supreme 





Court had their innings, and they ‘‘ went for” the 
circuit judge as follows: ‘‘ While we regret that the 
decision then rendered by this court, as at that time 
constituted, does not meet the approbation of the 
able and experienced judge who presided in the 
court below in the case now under review, he will, 
we are sure, pardon us for reminding him that the 
judgment binds this court, as now constituted, as 
well as the Superior Court of the Augusta circuit, 
and that it can do no practical good to indulge in 
philippics before the jury against either the correct- 
ness or the morality of the law as then expounded. 
The decision complained of and inveighed against 
is a unanimous judgment, and until deliberately re- 
viewed and overruled, it is as binding as an act of 
the Legislature. Code, § 217. No request has been 
made of this court to review it, and we shall re- 
main satisfied With and will feel resigned to enforce 
it, until it has been so reviewed and overruled; and 
we commend the like resignation to the court be- 
low.” : 

While the law of the Supreme Court is undoubt- 
edly good, we must commend the morals of the cir- 
cuit judge, and we hope the upper court will some- 
time become altogether such as he, on this subject. 

But the Supreme Court is not without its moralist 
and humorist. Thus, in Marshall v. The State, 59 
Ga. 154, the court say: ‘‘ A man who can volunta- 
rily shoot is capable of malice, unless he can plead 
some infirmity beside drunkenness. To be too 
drunk to form the intent to kill, he must be too 
drunk to form the intent to shoot.” Which is good 
practical*doctrine, even if liable to criticism in logic 
and metaphysics. 

The same judge, in Lanier v. Mayor and Council 
of Macon, 59 Ga. 187, does us the honor to hold that 
we lawyers are a ‘‘ profession,” within the meaning 
of a statute for taxation. We could well have dis- 
pensed with the compliment for the sake of the ex- 
emption. The statute authorized ‘‘a tax upon fac- 
tors, brokers and vendors of lottery tickets, upon 
agents or managers of gift enterprises, and upon all 
other persons exercising within the city any ‘ profes- 
sion,’ trade or calling of any nature, whatever.” It 
was argued that ‘‘ profession ” here meant something 
connected with the previously-mentioned classes of 
persons; but the court say: ‘‘As the word “profes- 
sion has long been used and understood in Georgia, 
its application to lawyers and physicians is instantly 
recognized and clearly comprehended. To suppose 
it used with any reference to factors, brokers, vend- 
ers of lottery tickets, and agents or managers of 
gift enterprises, would be doing unheard-of vio- 
lence. Weare not aware that these classes have 
ever, anywhere or by anybody, been called profes- 
sional persons, or considered as exercising a profes- 
sion.” Our own impression is that the Legislature 
meant ‘‘ professional gamblers,” but we do not press 
that view in opposition to the court. 

Again, in Swindle v. Poore, (significant title !) 59 
Ga. 336, we have a grim touch of humor from the 
same judge. The action was on a note for $154.75, 
executed in 1862. The jury gave a verdict for $20, 
and the court below set it aside. This was affirmed, 
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the upper court observing: ‘‘If a verdict can shock 
the moral sense, this does it. Twenty dollars on a 
note for $154.75, and not acent ever paid! Doubt- 
less the explanation is, that the note was given 
during the war. The war destroyed many things, 
but justice was not killed out. It went through, 
and is still alive. Private debts are extinguished, 
not by arms, but by payment, or discharge in bank- 
ruptcy, or voluntary release. Debtors cannot fight 
out of their just obligations to creditors.” 

In Lovett v. The State, 60 Ga. 257, the prisoner 
desired a continuance in order to procure a witne 
“supposed from information to be in the State 5 
“Massachusetts.” The court below thought this too 
indefinite, and the appellate court agreed, observ- 
ing: ‘* Nor was the absence of the recently discov- 
ered witness a cause for continuance. The discovery 
was not complete; the witness was a conception, 
not a mature birth. He was in ventre sa mere. He 
was supposed to be in Massachusetts; » supposition 
founded upon information derived how, or from 
whom, or whence, no man knoweth. The sepulchre 
of Moses would, perhaps, be as easily found as this 
witness,” 

Of Jones v. Parker, 60 Ga. 500, the court say: 
‘¢The case came up before as a legal case, in plain, 
legal clothing, 55 Ga.11. It comes now in a mixed 
costume, partly legal and partly equitable.” 

In Robert v. Tifft, 60 Ga. 566, our humorist says: 
‘*The true law, everywhere and at all times, de- 
lighteth in the payment of just debts. Blessed is 


the man that pays. The practice of paying promptly, 


and to the last cent, tends to the cultivation of one 
of the most excellent traits of luman character. If 
debtors were guided by their own true interest, on 
an enlarged scale, they would be even more clamor- 
ous to pay than creditors are to receive. Tender 
would be more frequent than calls for money. Debt 
is the source of much unhappiness. The best pos- 
sible thing to be done with a debt is to pay it.” We 
do not agree with the last expression. Our experi- 
ence leads us to think that the best thing to be done 
with a debt is to receive payment. The syllabus of this 
part of the case, prepared by the judge, is: “The 
true law delighteth in the payment of just debts.” 

When the court cannot recall the title of a case 
they sometimes have an amusing way of identifying 
it, as for example, in Western R. R. v. Thornton, 60 
Ga. 300: ‘Like the case of the pair of boots from 
Americus, I think that the maxim ‘ de minimis non 
curat lex,’ should turn the scale against such persist- 
ent battles over little things in cases of doubt, if I 
entertained any.” 

The inhabitants of Georgia must be peculiarly 
athletic, possibly descended from the warriors of the 
Trojan siege, for we find several of them indicted 
for throwing “rocks.” The case, however, disap- 
points us, for it appears that witnesses were not cer- 
tain whether the missiles were ‘‘rocks or brick- 
bats.” Plain v. State, 60 Ga. 284. , 

In Thompson v. The State, 60 Ga. 619, there was 
a. discussion on a motion for a new trial whether 
newly-discovered evidence was cumulative. The 
charge was murder, and the newly-discovered wit- 





ness, a lady, would swear, among other things, 
‘*that Tony Mason, the deceased, said to defend- 
ant: ‘I got one Child by your sister, and I'll be 
damned if I don’t get another one if I can.’ De- 
fendant told deceased not to throw that up to him. 
Deceased said, ‘By God, Il am aman.’ The quarrel 
commenced when deceased told defendant about the 
child.” It was hardly necessary for the witness to 
add: ‘*The whole crowd was drunk.” The court 
held the evidence not cumulative. 

In Thompson v. Davitte, 59 Ga. 472, the case of a 
contested will, our judge says: ‘‘We do not see 
how a court can know, judicially, that the limits of 
the family and of nature are co-terminous, and that 
aman never breaks through nature until he leaps 
over the family wall.” 


_—_—_—_——-o 


ORGANIZATION OF THE SUPREME COURT 
OF JUDICATURE OF THE PROVINCE 
OF NEW YORK. 


BY ROB’T LUDLOW FOWLER. 


XIi. 


HE closing years of the Supreme Court of the Prov- 

ince were marked by the regular routine of busi- 
ness, but with the exception of those cases already men- 
tioned, by no legal contest involving the rights of the 
people at large. After the final decision in Forsey v. 
Cunningham, the attention of the inhabitants was di- 
rected to purely political questions of more engrossing 
moment. The Supreme Court continued down to the 
Declaration of Independence, in the free and unin- 
terrupted exercise of that vast jurisdiction first con- 
ferred by the act of 1691. The court was so organized, 
at its inception, as to remain adequate for the grow- 
ing requirements of the Province. The emoluments 
of its highest office constantly increasing, the post was 
eagerly sought, less on that account than forthe dig- 
nity and power it conferred on its possessor, who be- 
came titular ‘‘@hief Justice of the Province of New 
York,’’ as the Chief Justice of the King’s Bench was 
Chief Justice of England. 

The transition of New York from the provin- 
cial condition to that of an independent State 
developed but few changes in its judicial estab- 
lishment; it affected mainly the theory of the 
source from which the judicial power emanated. The 
essential differences between a body politic declared 
sovereign by means of a successful revolution and one 
merged in a foreign dominion by virtue of conquest, 
are most easily discerned in the subsequent laws by 
which they are thenceforth respectively governed; in 
the former event the ancient or fundamental law gener- 
ally undergoes few immediate changes. What the result 
of the Revolution was on the Supreme Court of New 
York may be best seen by a statement of particulars. 

The city of New York was first taken possession of by 
the Continentals under General Lee in February, 1776. 
In March following General Washington came from 
Boston with the greater part of the army. There were 


‘then in the city not less than forty thousand troops. 


Thomas Jones, a Justice of the Provincial Supreme 
Court, and an eye-witness, alluding to this period in 
his curious history, but lately published (2Jones’ ‘‘N. 
Y. During the Revolution,” p. 135), says: ‘“‘The laws were 
“still in force, and the magistrates (though holding 
“ their commissions under the crown), in such full pos- 
“session of their authority that in April Term, 1776, 
‘*several rebel soldiers were indicted for petty lar- 
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“cenies, committed, brought to the bar, arraigned, 
“pleaded and tried in the Supreme Court then sitting 
“‘as a legal established court of recdrd under the juris- 
“ diction of Great Britain.’’ The minutes of the Su- 
preme Court for 1776 indicate that the April Term of 
that year was held by Thomas Jones himself, who re- 
marks: ‘*The Declaration of Independence published 
on the 4th of July, 1776, was the first act that put an 
end to the administration of justice under the British 
crown within the thirteen Colonies. 1Jones’ “‘N. Y. 
during the Rev.,’’ p. 115. 

The April Term, 1776, appears to have been the last 
court held under King George III, and to have con- 
cluded the sessions of the Provincial Supreme Court. 
On the 15th of September, 1776, the Continentals 
abandoned New York, leaving Great Britain in pos- 
session of New York city, Long Island, Staten Island, 
and the county of Westchester, far the most populous 
part of the Province. The Supreme Court was not 
again opened by the British, as Justice Jones thought, 
because of the preference of the military authorities 
for martial law, and not because of the British prohib- 
itory act, suspending trade and intercourse during 
the “rebellion.” Ch. 6, Jones’ History N. Y., id. 

From the commencement of the Revolution until 
the adoption of the State Constitution, which took 
place at Kingston, on the 20th of April, 1777, New 
York was governed by means of congresses and com- 
mittees, informal and temporary in character and 
duration. Butler, p. 48. It is not necessary to dwell 
upon the details of this interregnum, but a statement 
of a few leading facts will conduce to a somewhat bet- 
ter comprehension of the changes wrought in the or- 
ganization of the Supreme Court. On the 15th of May, 
1776, the Continental Congress adopted a ‘resolution 
recommending the respective assemblies and conven- 
tions of the United Colonies to adopt some form of 
government. Journal of Provincial Congress, 24th May, 
1776. New York was at this period without a regular 
government (John Austin Stevens, 3 Mag. Am. Hist., 
p. 1), the Assembly had been for more than a year 
prorogued. The English Governor having fled, public 
affairs in this Province were under the control of a 
Provincial Congress, elected in the month of April 
preceding. This Congress was the third in succession 
from the first Provincial Congress, called into being 
by the Committee of Inspection immediately after the 
battle of Lexington, ‘‘to deliberate upon and from 
time to time to devise measures expedient for the pub- 
lic safety.”’ Mr. Stevens, id. 

The resolution of the Continental Congress was read 
in the Provincial Congress at the City Hall, New York, 
on the 24th of May, 1776, and a committee was then 
duly appointed to take the matter into consideration 
and report thereon. Journ. Proy. Cong. This com- 
mittee reported ‘‘that the right of framing, creating 
or new-modelling civil governments is and ought to be 
in the people.”” The minutes of the Provincial Con- 
gress for the 3lst day of May, 1776, contain, among 
others, the following resolution: ‘That the courts of 
judicature in this Colony being as yet held by author- 
ity derived from the crown of Great Britain, are for 
that reason incompetent to the full and impartial 
trial”? of a certain offender, ‘“‘therefore he must of 
necessity be tried by court-martial only.’’ The reader 
will observe from this how very gradually the Revo- 
lution affected the courts of justice. 

The third Congress, doubting their power to 
frame a new system of government for the 
Province, dermined to have a new election of 
deputies, who should be vested with fuller pow- 
ers by their constituents. If on such new elec- 
tion a majority of the counties should determine that 
a new government ought to be instituted, the deputies 
elected were to be deemed invested with power to 
frame and establish it. The new Congress met at the 





Court House in White Plains, Westchester county, on 
the 9th day of July, 1776. Journal Prov. Cong. The 
next day the title of the Congress was changed by the 
following resolution: ‘* Resolved and ordered, That the 
style or title of this body be changed from that of 
the Provincial Congress of the Colony of New York 
to that of the Convention of the Representatives of 
the State of New York.” Journ. Prov. Con. On the 
16th of July, New York city, being closely beset by 
the British forces, the Convention resolved to postpone 
the formation of a State government until the Ist day 
of August following. All magistrates and officers of 
justices were requested, meanwhile and ‘‘ until further 
ders, to exercise their respective offices, provided all 
rocesses and proceedings be under the authority and in 
the name of the State of New York.’’ Thenceforth the 
King of Great Britain ceased to be the “fountain of 
justice,” and no longer theoretically sat at each term of 
the Supreme Court to dispense justice in this part of 
his dominion. 

The early choice of the word “State” as the 
future title of New York, indicates the uncer- 
tainty, felt by the representatives, concerning the 
exact character of the proposed government. The 
generic word “State ’’ might include any grade of gov- 
ernment from pure democracy to despotism, but it 
committed the delegates to no specific form. 

When the Convention met on the Ist of August, they 
appointed a committee to take into consideration and 
report a plan for instituting and framing a State goy- 
ernment. The committee designated, included John 
Jay and Governeur Morris with nine other gentlemen. 
Journ. Proy. Con., Aug. 1,1776. Onthe 13th of March, 
1777, the first section of the Constitution was unani- 
mously “‘ agreed to.’’ It was the key tothe whole instru- 
ment, it declared ‘that no authority shall, on any pre- 
“*tense whatever, be exercised over the people, or mem- 
“bers of this State, but such as shall be derived from 
‘*and granted by them.” The debates on the various 
sections of the Constitution continued at adjourned 
meetings of the Provincial Convention until Sunday, 
the 20th of April, 1777, when it finally, at Kingston, be- 
came the form of government of the State. Imme- 
diately upon the adoption of the Constitution a com- 
mittee was appointed to prepare and report a plan for 
organizing and establishing the government agreed to 
by the Convention. Until the election of State offi- 
cers, provision was made for the administration of the 
government by a Council of Safety. Journ. Prov. Con., 
May 8, 1777. As the Council of Appointment (§ 23 Const.) 
could not come into being until after the first session of 
the Legislature, Robert R. Livingston was, in the inter- 
val, appointed Chancellor; John Jay, Chief Justice; 
Robert Yates and John Sloss Hobart, puisne Judges of 
the Supreme Court; they were to hold office, ‘‘according 
to the tenure specified in the Constitution, and per- 
manently, if approved by the Council of Appoint- 
ment. They were subsequently commissioned for 
good behavior or until sixty years of age. 

In September, 1777, was held at Kingston, the first 
term of the Supreme Court of Judicature of the State 
of New York. The minutes of this term appear in the 
same old volume in use under the crown. Between 
the minutes for April term, 1776, and those for Sep- 
tember term, 1777, are a few blank leaves, but there is 
no written indication of the change of government that 
had taken place. Indeed, it would be impossible to 
learn from the records of the September term that any 
thing of consequence had happened in the interval, were 
it not for the title of the first cause ‘on the docket; the 
party plaintiffis “The People of the State of NewYork,” 
and no longer Dominus Rex. In all other respects the 
minutes disclose no immediate change in the procedure, 
practice or administration of the court. The first 
charge to a grand jury in the State was delivered at 
Kingston by Chief Justice Jay to the Grand Inquest 
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of the county of Ulster, composed of twenty-two of 
the most respectable citizens. It isachaste and beauti- 
ful piece of rhetoric, and like all the mental creations of 
the ‘* Revolutionary fathers,” it is redolent of liberty, 
justice and equality before the law. The Chief Justice 
then stated the wonderful fact in human affairs that 
“the Americans were the first people whom Heaven had 
favored with an opportunity of deliberating upon and 
choosing the forms of government under which they 
should thenceforth live.” 

We have now traced the Supreme Court through 
the pages of its comparatively unwritten his- 
tory and shall venture to follow it no farther 
than the threshold of its new existence, where we 
shall leave it, not attempting’to describe it in its 
newer phases so fully related by Mr. Graham and other 
writers. The Supreme Court of the Province cannot be 
said to have ended its existence with the provincial es- 
tablishment. My. Graham, in his ‘Treatise on the 
Courts,’’ remarks: ‘‘ Whatever obscurity may hang 
over the subject of the sources of the authority of this 
court, at the time of the formation of-the State gov- 
ernment, it is entirely certain that at that period the 
ordinances (of 1699 and 1704), or at least the latter of 
them, were in full force and had not been repealed.” 
* * * Whether or not the original and amended 
Constitution of the State regarded this court as falling 
within such parts of the common law of England or 
of the acts of the Legislature of the Colony of New 
York, as together formed the law of that Colony, on 
the 19th of April, 1775, all of which are continued in 
force by those instruments, except such as are repug- 
nant thereto, subject to such alterations as the Legis- 
lature shall make concerning the same, does not dis- 
tinctly appear.”” Mr. Graham adds, ‘that the 
ordinances of themselves clearly have not the force of 
legislative enactments; but as emanating from the 
crown, at that time the source and fountain of justice, 
both in England and in the then existing Colony of 
New York, coupled with the fact that they were found 
in actual existence and force, and that under them this 
court was exercising unquestioned powers, it is evident 
that by common consent the authority either of com- 
mon law, or of legislative enactment, was regarded as 
belonging to them.’’ Mr. Graham concedes that the 
Revised Statutes ‘‘ treat the jurisdiction of the Su- 
preme Court of the State as derived from and fully 
established’? by the ordinances mentioned in the pre- 
ceding papers of this series. 19 Alb. L. J., pp. 232, 310. 

The Constitution of 1777 did not undertake to 
organize or define the Supreme Court, but treated it as 
an existing and continuing tribunal. It may be more 
satisfactory to indicate by reference to the Constitu- 
tion itself in what manner the court was recognized. 
The third section, relating to the council of revision, 
provides that the chancellor and the judges of the Su- 
preme Court shall be members of the council. It thus 
explicitly recognizes the court itself as continuing. 
The twenty-fourth section regulates the tenure of the 
judges and vindicates the controversy with Lieutenant- 
Governor Colden (19 Alb. L. J. p. 432), by providing it 
shall be during good behavior, or until they shall have 
respectively attained the age of sixty years. The lat- 
ter limitation was induced by the trouble the bar of 
the Province had been*put to by the senile infirmi- 
ties of Justice Horsmanden, who retained his office to 
a@ very advanced age. 

The justices of the Supreme Court by the thirty-sec- 
ond section were nominated members of the court for 
the trial of impeachments and correction of errors, 
the only new court created by the Constitution and 
intended to take the place of the Provincial Court of 
Appeals formerly held by the governor and council. 
In the preceding paper we called attention to the old 
custom engrafted on this new court whereby the 
judges appealed from could state their reasons for 





their decision below, but were allowed no further vote 
in the Court of Errors. 19 Alb. L. J., p. 432. It must 
be evident that the framers of the first Constitution 
regarded the Supreme Court as falling within the pur- 
view of the 35th section of that instrument, which 
continued in force the common law of England not 
repugnant to the Constitutional provisions. The or- 
dinances of the Lords Bellomont and Cornbury, under 
which the Supreme Court had existed from the years 
1698-9, were promulgated in conformity to the com-. 
mon law of England regulating the prérogative power 
of the crown. Mr. Graham states that the ordinances 
had not the force of legislative enactment (Graham's 
Juris., p. 141), but he cites nothing to re-enforce his 
opinion which is opposed to the whole tenour of 
British Colonial law. 

Before attempting to controvert Mr. Graham’s 
statement respecting the legal effect of the ordinances 
in question, it is but common justice to that close at- 
tention and acumen which so highly distinguishes the 
residue of his treatise on the courts, to remark that 
he does not attempt to accurately relate the origin of 
the Supreme Court. He contents himself with placing 
it upon either of several foundations. It is not invid- 
ious to state that in this, he was partially mistaken, for 
he accredits the act of 1697, which renewed the orig- 
inal act of 1691 founding the Supreme Court, with per- 
manently continuing it without limitation as to time 
Graham’s Juris., p. 137. In point of fact, the 
renewal act of 1697 contained in terms a provi- 
sion which caused it to expire by limitation 
one year after its enactment. We have already 
shown that this expiration left the Province without 
courts of justice, and compelled the governors to pro- 
mulgate the ordinances respectively known as Bello- 
mont’s and Cornbury’s, which the first revisors cor- 
rectly say were in force at the revolution of the Col- 
onies. 2R.L., p. 318. 

Mr. Graham's qualified observation, that if the re- 
visors were right in their conclusion that the Supreme 
Court of the State was derived from and fully estab- 
lished by the ordinances, that then “ the ordinances 
themselves clearly have not the force of legislative 
enactments,’’ now demands an examination. 

At the appropriate stages in the progress of these 
papers*we endeavored to show by authority that the 
ordinances continuing the Supreme Court complied 
with the common law regulating the prerogative. 19 
Alb. L. J., pp. 231, 232. These ordinances were legisla- 
tive acts of the crown. 1 De Tocqueville Democ. in Am. 
44, The right of the King at common law to erect courts 
of judicature in the plantations seems to have been 
undoubted in England, unless this prerogative had 
been vested by means of a charter or other authorita- 
tive grant in the local Assembly. Opinion Att’y-Gen’l 
Northey, Chalmer’s Col. Op. 194. New York, not 
being a chartered Province, and the King not having 
delegated the power to the Assembly of New York,* 
cannot be said to have been within the exception to 
the rule of law stated by Attorney-General Northey. 
Undoubtedly this was one of the prerogatives most 
obnoxious to the people of New York, and it seems 
strange that, after the successful revolution, they 
should gave permitted the courts to continue on no 
better foundation, unless, indeed, there was sufficient 
reason for it. The Supreme Court of the Province 
had decided in Cosby v. Van Dam, 19 Alb. L. J. 351, 
that the King could erect courts of judicature by or- 
dinance, and therefore that the prior ordinances were 
vatid at common law and intra vires of the crown. The 
State Constitution of 1777 had not a retroactive effect, 
nor were the ordinances in question, if consistent with 
the law of their origin, repugnant to the provisions of 





* Commissiéns of royal governors of New York where 
this power is expressly reserved to the crown. 
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the new constitution. The omission of the judiciary ar- 
ticle in the first constitution was most wise. By a 
competent enactment of the Provincial Convention 
the source of judicial power had already been shifted 
from the King tothe State. (Subsequently re-enacted 
Laws of 1778, ch. XII.) The practice of the court 
needed no speedy inflection, it had been tried for one 
hundred years, so by the mere appointment of other 
judges and ministerial officers, the old court was ren- 
dered equal to the new exigencies. 

If it be true, then, that the ordinances continuing the 
Supreme Court were valid by the common law of 
England, they may be regarded as falling within the 
35th section of the Constitution which made such parts 
of the common law of England as formed the law of 
the Colony on the 19th day of April, 1775, the future 
law of the State. The Supreme Court had been held 
to exist in the Province as part of the common law, 
without the necessity of an act of the Legislature to 
support it. (See the argument of Mr. Murray, stated 
at page 391, ante.) It was this very argument which 
had reconciled the anti-prerogative men to the ordin- 
ances continuing the Supreme Court of the Province. 

Nearly all the cases we have mentioned in these pages 
were fresh in the minds of the framers of the State 
government, and the principles involved in them greatly 
influenced the provisions of the first constitution. 
With the single exception of the doctrine “that. the 
Provincial Assembly, and not the King, had power to 
erect courts of justice,’ we find the political princi- 
ples of the anti-prerogative party indelibly stamped 
on the Constitution. As the sovereignty and ultimate 
dominion reverted to the people of New York, it 
was unnecessary to introduce the exception stated. 

The 4ist section,of the first Constitution is of itself 
a comprehensive eulogium of the jury system of the 
Province. It provides ‘that trial by jury in all cases, 
in which it hath heretofore been used in the Colony of 
New York, shall be established and remain inviolate 
forever.’’ Thus, for this section, New York and not 
England, was deliberately chosen as a criterion or ex- 
emplar of the perfect system of trial by jury. 

We find yet another of the conflicts between the 
Colonists and the asserted prerogative, perpetuated in 
the following sentence of the 41st section: ‘“‘ And fur- 
“ther, that the Legislature of this State shall at no 
“time hereafter institute any new court, or courts, 
“but such as shall proceed according to the course of 
“*the common law.” It recalls the debates in Cosby v. 
Van Dam, relating to the Court of Exchequer, then 
sought to be held by the justices of the Supreme Court. 
19 Alb. L. J., pp. 350, 351. It will be remembered that 
the Exchequer was a court having equity jurisdiction, 
and most obnoxious to the inhabitants, because it dis- 
pensed with the jury in certain issues of fact. So the 
old prejudice against courts of equity, but somewhat 
modified, is noticeable as late as the amended Counsti- 
tution of 1821. Article 7, sec. 2.* 

A few general reflections upon the manner of the 
continuance of the Supreme Court of the Province 
and its almost imperceptible subsidence into the new 
system of government may not be amiss, for the book 
makers seem to have left the subject untouched, 
whether because of its trivial importance we not, I 
cannot tell. 

Every student of our State constitutions must have 
observed how carefully the framers of the State gov- 
ernment refrained from disturbing the ancient judicial 
establishment of New York. This fact is worthy of 
attention when we consider its beneficent results. 
Never before was a revolution so wise in _ its 





*“‘No new court shall be instituted but such as shall 
proceed according to the course of the common law: ex- 
cept such courts of equity as the Legislature is herein 
authorized to establish.” 





purpose, so conservative in its action, or so fruit- 
ful of happiness, as that by which the author- 
ity of the King of Great Britain in America 
was exchanged for popular sovereignty. The great 
success which attended the new government was due, 
in part, to the close adherence of the leaders of the 
Revolution to the forms and principles of the common 
law. Tho greatest merit of those whom Justice Story 
terms ‘“ Revolutionary statesmen” was their total 
abnegation of self, their conservative application of 
the old system to the new, and above all their discrim- 
inating rejection of that which was foreigu to the 
ethics of the common law. 

The American Revolution may be termed the tri- 
umph of the common law over principles and pre- 
tenses really foreign to the source from which it 
sprang. The common law is above all other systems, 
the law of custom, and, as its name imports, depends 
solely on the consent of the peoplag among which it 
exists; therefore, any theory that the King was the 
original source of power was a paradox destined to 
destruction inthe natural evolution of the law.* 

Then may it not be said that the American Revolu- 
tion vindicated the essential principles of the com- 
mon law? This reasoning will account for the sur- 
vival of the old judicial sytem after the independence 
of the State. ; 

Notwithstanding the mischievous modern tendency 
to exchange the nomenclature of the common law for 
that of the civilians, it is our good fortune that the 
common law continues to exist in America in greater 
purity and perfection than in any other English speak- 
ing land. Much might be said to illustrate this remark 
by examples taken from the early reports of those cases 
in the United States Supreme Court, interpreting the 
Constitution by means of the common law. 

We have traced the Supreme Court of New York 
through the first century of its existence and because 
it was difficult to contemplate it, isolated from the 
march of public affairs, we have ventured to state 
many things not strictly justifiable in a purely legal 
phase of the subject under review. It would -have 
been even more difficult to have stated the purposes sub- 
served by the Supreme Court in this period, if we had 
omitted to mention its importance as the oracle of the 
common law, and as the theatre of many contests be- 
tween the allied forces of the Crown and Parliament 
on the one side and the people of New York on the 
other. 

a 


ATTORNEY’S COMMISSION CLAUSE IN 
MORTGAGES. 


SUPREME COURT OF PENNSYLVANIA, MARCH 17, 1879. 


DALY V. MAITLAND. 


Although a reasonable attorney’s fee for collection can be 
provided for in a mortgage, and recovered in a judgment 
on a scire facias, yet the amount fixed (usually five per 
cent) is rather in the nature of a penalty than of liquidated 
damages, and is reducible at the discretion of the court. 


RROR to the Common Pleas No. 2, of Philadelphia 


county. 
Scire facias sur mortgage, by H. Maitland against H. 





* England cannot be said to be an example to the contrary. 
M. De Tocqueville first indicated the changes wrought on 
the common law by its combination with democratical in- 
stitutions and also the differences in the same system when 
allied to aristocratical conditions. The common law coal- 
esces with democracy, while it is opposed to monarchicism. 
This is admitted by all writers on the phenomena of the 
evolution of laws. 
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Daly, M. Daly and 8S. B. Winslow, executors of J. Daly, 
deceased. Pleas, nil debet and payment. 

At the trial, before Mitchell, J., the plaintiff put in 
evidence a mortgage for $14,000, dated May 6, 1871, for 
five years, given by J. Daly to him, Maitland. The 
mortgage contained the following clause: 

“ And provided also that it shall and may be lawful 
to and for the said Henry Maitland, his heirs, execu- 
tors, administrators and assigns, when and as soon as 
the principal sum hereby secured shall become due 
* * to sue out forthwith a scire facias upon this 
indenture of mortgage, and to proceed therein to judg- 
ment and execution for the recovery of the whole of 
the said principal debt, and all interest and taxes due 
thereon, together with an attorney’s commission for col- 
lection, viz.: five per cent, besides costs of suit with- 
out any stay, any law or usage to the contrary not- 
withstanding.” 

After this offer of evidence, the defendants admitted 
the plaintiff's claim for the principal of the mortgage 
and interest, but denied his right to the five per cent 
commission for collection. 

The defendants submitted the following points: (1) 
The plaintiff is entitled to recover upon the mortgage, 
above the amount of the mortgage and interest, a rea- 
sonable attorney’s fee for the collection of the mortgage, 
and what is a reasonable fee must be proved by plaintiff 
to recover it. Refused. (2) The plaintiff is entitled to 
recover under the mortgage sued on only a reasonable 
attorney’s fee, in addition to the amount of the mort- 
gage and interest. Refused. 

Mitchell, J., charged the jury as follows: ‘The 
plaintiff is entitled to recover the full amount of his 
debt covenanted in the mortgage to be paid, including 
the five per cent upon the amount of the mortgage 
debt for collection; that being expressly stipulated for 
in the mortgage to be paid on a contingency which is 
admitted,to have happened.”’ 

The jury accordingly found a verdict for the plain- 
tiff for $14,862.40, the full amount of the mortgage 
debt with interest and five per cent commission for 
collection. A rule for a new trial having been dis- 
charged (reported 6 Weekly Notes, 31), judgment was 
entered on the verdict, and the defendants took this 
writ, assigning for error the refusal of the points of- 
fered and the charge of the court. 


C. H. Gross and T. J. Barger, for plaintiffs in error. 
The agreement of the mortgagor is to pay the five per 
cent for a specific purpose, the compensation of coun- 
sel in the event of a suit, and no larger portion thereof 
should be recovered than is necessary for that pur- 
pose. In a case like this, where the principal sum is 
large, five per cent would ordinarily be an unreasona- 
ble fee; therefore the amount fixed should be viewed 
as a penalty to secure the payment of a fair sum to be 
fixed by a jury. The judge evidently regarded it as 
liquidated damages and charged accordingly. Faulk- 
ner v. Wilson, 3 Weekly Notes, 339; Streeper v. Wil- 
liams, 12 Wr. 450; Woods v. North, 3 Nor. 407. 


J. Rodman Paul (with whom was A. Sydney Biddle), 
contra. It is already res adjudicata in this State that 
the five per cent commission is not a penalty, but in 
the nature of liquidated damages. Robinson v. Loomis, 
1Sm. 78. A contrary doctrine would have the result 
of destroying the affidavit of defense law as applied 
to mortgages, for it would always be in the defend- 
ant’s power to insist that the jury should determine 
the amount of the attorney’s fee for collection. Mol- 
ler v. Ohse, 5 Weekly Notes, 510; Schmidt’s Appeal, 1 
Nor. 524; Faulkner v. Wilson, supra. 

SHARswoop, J. In Huling v. Drexel, 7 Watts, 126, 
it was decided by this court that a stipulation in a 
mortgage that in the event of the necessity of proceed- 
ing to recover the mortgage by suit, the mortgagee 
shall be entitled, in addition to the debt and interest, 
to damages, for costs and expenses incident thereto, 





was not usurious, and might be enforced in the scire 
facias. In consequence of this decision it has become 
common to insert a provision not only in mortgages» 
but notes and other iustruments for the payment of 
money, that the creditor in the event of being obliged 
to resort to a suit shall recover a certain percentage as 
commissions to the attorney who is retained by him to 
collect the debt. This commission, it has been held, 
does not belong to the attorney, but to the creditor. 
It cannot be collected as costs, but must be included in 
the judgment. Muhoning County Bank’s Appeal, 8 
Casey, 158; McAllister’s Appeal, 9 P. F. Smith, 204; 
Faulkner v. Wilson, 3 Weekly Notes, 339; Schmidt & 
Friday’s Appeal, 1 Norris, 524. In Robinson v. Loomis, 
1 P. F. Smith, 78, it was ruled that such commission 
was not a penalty, but an agreed compensation to the 
mortgagee for expenses incurred by the default of the 
mortgagor. 

It is undoubtedly true that the parties to a contract 
may lawfully agree that the damages in case of a 
breach shall be liquidated at a certain amount. Equity 
will not relieve against such a contract fairly entered 
into, unless it is evidently a penalty. This principle 
of liquidated damages is not applicable, however, to a 
contract for the loan of money; at least such stipula- 
tion is subject to the control of courts of equity. As 
in the day of Solomon, ‘‘the borrower is servant to 
the lender;”’ and courts of equity from the earliest 
period have assumed the jurisdiction of relieving the 
borrower from unreasonable and oppressive stipula- 
tions exacted from his necessities, altogether apart 
from the statutes against usury. Especially has this 
always been the case as to mortgages. Agreements 
embarrassing or restraining the equity of redemption 
have invariably been set aside. The stipulated com- 
mission for the attorney may be so far beyond the or- 
dinary rate charged for such services as to require im- 
peratively the interposition of the equitable powers of 
the court. Equity has as always been a part of the 
law of Pennsylvania. In the administration of equit- 
able principles, it is the court, and not the jury, who 
exercise the functions of the chancellor, even where 
the action is in the common-law form. The jury, like 
the same tribunal in an issue directed by the chancel- 
lor, decide disputed facts; but it is the court that must 
be satisfied and apply the equity on the facts found or 
undisputed. If they think an equitable title to relief 
not made out by the proofs, it is their duty so to direct 
the jury, and contra, if they think the equity has been 
established. These rules are so familiar and well set- 
tled that it would be a work of supererogation to cite 
the numerous cases which support them. 

We think these principles apply to the question raised 
upon this record. The lender of money on any species 
of security cannot exact an unreasonable stipulation 
in the shape of an agreed liquidation of damages. 
Equity interposes her shield to protect the borrower. 
The debtor in cases of this kind will readily yield to 
the demand of the creditor as he would be apt to re- 
gard collection by suit as a remote and improbable con- 
tingency. Even at law, what is reasonable is often, 
indeed, a question of fact, but in many cases it is a 
pure question of law. Thus, notice of the non-pay- 
ment of a promissory note, though it was first sub- 
mitted to the jury to decide whether it was within 
reasonable time, is now unquestionably the exclusive 
province of the court. So it is now held that after a 
lapse of seven years an abandonment of a title by set- 
tlement is a conclusive presumption of law. No court 
has thought of sending an issue to a jury to determine 
what is reasonable compensation to trustees. They . 
would bea tribunal entirely unsafe to intrust with such 
a question. These decisions have been reached by the 
necessity of certainty in the rules in such cases. Many 
other illustrations could be given. It is important, 
unless we are prepared to say that the lender may 
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stipulate for any amount as commissions for the col- 
lection of his debt, that there should be some more 
certain rule than could be reached by submitting every 
case to a jury. 

It would practically in a great number of cases have 
the effect of destroying the stipulation altogether. If 
the question must in every case be referred tg a jury, 
the creditor will abandon the claim sooner than en- 
counter the delay, and the risk of a very small sum 
being allowed. The court, from practical knowledge 
of professional work, are able to say in every particu- 
lar case, what ought to be the compensation or rate of 
commission for collecting a debt by a suit. Whatever 
is stipulated beyond a reasonable rate should be re- 
lieved against upon equitable principles; certainly no 
certain commission can be determined upon to be ap- 
plied to all cases. As responsibility, as well as labor 
and skill, is involved, in reason and the usage of the 
profession it depends upon the amount collected, but 
not absolutely so. If there should be no defense to 
the mortgage or other instrument of writing for the 
payment of money, the court in giving judgment can 
decide whether the stipulated rate is too large, and 
enter judgment for what is right. Should, however, a 
defense be set up in whole or in part, and the case 
necessarily go toa jury, it would be the province of the 
court to instract the jury what, under all the circum- 
stances, should be allowed, of course not exceeding 
the agreed rate. 

It does not appear by the paper-books that there was 
in this case any rule for judgment for want of an affi- 
davit of defense, though it does appear that there was 
no other defense than the amount of the collection 
fee. Had there been such a rule the court should 
have decided the question, and not sent the case to a 
jury. We think the learned judge below was right in 
refusing to leave it to the jury to determine the rate 
of commission; but he was wrong in instructing them 
to find the full amount agreed upon. Five per cent 
upon $14,000—in other words, $700 —was far beyond 
what was reasonable, even in view of the fact that the 
defendant below had interposed a defense against the 
commission, and that the case might be carried by writ 
of error to this court. * : 

We think, even under these circumstances, two per 
cent would have been an ample and liberal allowance, 
and the jury should have been so instructed. In gen- 
eral, this court will not review the exercise of a sound 
discretion by an inferior court upon such a question, 
and the presumption will always be in favor of their 
decision, unless it is plainly excessive, or, as appears 
to have been the case here, founded on the mistaken 
idea that they had no equitable power to interpose and 
moderate the agreed amount. 

Judgment reversed, and venire facias de novo 
awarded. 

Mercur, J., dissents. 


————_~.——_——— 


ACTION BY WIFE FOR LOSS OF SOCIETY OF 
HUSBAND. 


SUPREME COURT OF OHIO, MAY 6, 1879. 


WESTLAKE v. WESTLAKE. 


A wife may maintain an action for the loss of the 
society and companionship of her husband, against one 
who wrongfully induces and procures her husband to 
abandon or send her away. But the acts of defendant 
causing the injury must have been malicious. 

In such an action the declarations of the husband, made in 
the absence of the defendant, as to the cause of his 
abandoning or putting his wife away, are inadmissible. 





RROR reserved in the District Court of Jackson 
county. 


The original petition is as follows: 

“The plaintiff, Cassander Westlake, for her cause 
of action, complains of said defendants for that said 
Welling B. Westlake is the son of said Joseph West- 
lake, and that she was married to defendant, Welling 
B. Westlake, on the 17th day of September, A. D. 1867, 
in Jackson county, Ohio, and ever since has been and 
now is his lawful wife. That on the 2lst day of Octo- 
ber, A. D. 1873, at said county, said Welling B. West- 
lake was the husband of said plaintiff, and the said 
Joseph Westlake, well knowing the same, on the said 
21st day of October, A. D. 1873, and on divers other days 
and times prior thereto, wrongfully, unlawfully and 
maliciously, without any just cause or provocation 
therefor,in order and for the express purpose of enticing 
and procuring the said Welling B. Westlake, her said 
husband, to become alienated in feeling and affection 
for, and disgusted at and with the plaintiff as his wife, 
wickedly, willfully and maliciously spoke of and con- 
cerning her, said plaintiff, to her said husband, and 
divers good people, and caused to be circulated and to 
be told to her said husband for the purposes aforesaid, 
divers false, scandalous and defamatory words of and 
concerning her, the said plaintiff, expressly in order to 
procure and cause said Welling B. Westlake to believe 
his said wife was an unchaste woman and to cause him 
to become alienated from her and despise and refuse 
to live with her, and toinduce said Welling B. West- 
lake to drive and banish her, said plaintiff, from the 
house, society and companionship of her said husband, 
and in order to further procure and induce her said 
husband to become alienated from her, and drive and 
banish her from the house and companionship of her 
said husband, the said Joseph Westlake promised and 
proposed to reward the said Welling B. Westlake with 
property and money if he would expel and drive her, 
said plaintiff, from his home and companionship; and 
the plaintiff further avers that by reason of the false, 
scandalous and defamatory words spoken and circu- 
lated as aforesaid, by said Joseph Westlake, of and con- 
cerning her, this plaintiff, and by reason of the prom- 
ise of reward by him made to said Welling B. Westlake, 
and causing the same to be believed and relied on by 
her said husband for the purposes aforesaid, caused 
the said Welling B. Westlake to become so alienated 
and disaffected from and toward this plaintiff as his 
wife, that the said Welling B. Westlake, on said 21st 
day of October, A. D. 1873, against the will and con- 
sent of this plaintiff, caused her, this plaintiff, to be 
removed from the home, society and companionship 
of her said husband, and then and there, by reason of 
the said conduct and sayings of said Joseph Westlake, 
the said Welling B. Westlake, against the plaintiff's 
will and without her consent, but in compliance with 
the request, orders and commands of said defendant, 
Joseph Westlake, did take said plaintiff with a small 
amount of personal property in a wagon and hauled 
her and said property to the distance of seven miles, 
and there unloaded and deposited her and said prop- 
erty into a small tenement house on the land of T. C. 
Mitchell, and from thence, hitherto, by reason of the 
conduct and sayings of said Joseph Westlake, refuses 
to permit her, said plaintiff, to return to him, said 
Welling B. Westlake, and cohabit with him as his wife, 
and refuses to provide for and support her or to con- 
tribute any thing toward her support, although said 
plaintiff has since repeatedly applied to said Welling 
B. Westlake personally, to permit her to return to him 
as his wife and tolive with him assuch. She further 
avers said Welling B. Westlake, her husband, has no 
just or other cause to refuse to receive her back as bis 
wife, than the false and slanderous sayings and unlaw- 
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ful doings of said defendant, Joseph Westlake. She 
further avers she is damaged by reason of the premises, 
by said defendant, Joseph Westlake, in the sum of 
five thousand dollars. She further says her said hus- 
band, Welling B. Westlake, ever since said Joseph 
Westlake induced her said husband to cause andcom- 
pel the said plaintiff to leave and be taken away from 
her said husband, as above averred, the said Welling 
B. Westlake is unkind to and unfriendly with the 
plaintiff, and refuses and is unwilling to join with her 
in this action as plaintiff against said Joseph Westlake, 
and plaintiff therefore makes her said husband party 
defendant with said Joseph Westlake in this action. 
Plaintiff therefore asks judgment by reason of the 
premises against said defendant, Joseph Westlake, for 
her damages as aforesaid averred and sustained, to 
wit: for five thousand dollars, and for costs.” 

The defense was a general denial of the facts stated 
in the petition. There was a verdict for the plaintiff 
for $1,700. 

The defendant moved for a new trial on the grounds, 
among others: 1. That the pé@tition does not state 
facts sufficient to constitute a cause of action. 2. That 
the court erred in admitting the admissions of the 
husband, made to divers persons, in the absence of the 
defendant; that he was compelled to separate, for a 
time, from his wife, because of the interference of the 
defendant, Joseph Westlake. 3. That the court erred 
in refusing to charge the jury as requested by the de- 
fendant. This motion was overruled, to which the 
defendant excepted. 

On the trial the defendant took a bill of exceptions 
setting out all the evidence, from which it appears 
that the plaintiff, against the objection of the defend- 
ant, was permitted to prove, by several witnesses, 
declarations of the husband, made in the absence of 
the defendant, to the effect that the old man (Joseph) 
was doing all he could to separate them (husband and 
wife), to which exceptions were saved. 

It further appears that the defendant requested the 
court to charge the jury as follows: “1f you find that 
the defendant, Joseph Westlake, caused the separation, 
yet you should not render a verdict for the plaintiff, 
unless you find the defendant maliciously caused the 
separation.’’ Which charge the court refused to give, 
and the defendant excepted. 

Judgment was entered on the verdict to reverse 
which the plaintiff in error, Joseph Westlake, insti- 
tuted these proceedings. 


GrIumorgE, C. J., delivered the opinion of the court: 

The objection that the original petition does not 
state facts sufficient to constitute a cause of action, 
raises this question: Can a wife maintain an action, in 
her own name, for the loss of the society and compan- 
ionship of her husband against one who wrongfully 
induces her husband to abandon or send her away? 

In answering this question, in view of the legislation 
of our own State on the subject of the rights of mar- 
ried women, it becomes necessary not only to look to 
the doctrine of the common law on the subject, but 
also to examine the reasons upon which its doctrines 
rest. : 

In the early period of English jurisprudence, the 
personal and warita) rights of wives were, in some 
respects, exclusively cognizable in the spiritual courts, 
and, in other respects, so faras they were recognized 
at all, in the courts of common law. 

The common law considers marriage in no other 
light than a civil contract, some of the incidents of 
which will be nientioned hereafter. But the holiness 
of the matrimoiial state is left entirely to the eccle- 
siastica) ‘aw, the temporal courts not having to con- 
sider unlawful marriage as sinful, but merely as a civil 
inconvexsience. The punishment, therefore, or annul- 
ling of i.vestuous or other unscriptural marriages, ig 





the province of the spiritual courts, which act pro 
salute anima. 1 Bla. 432. The spiritual courts also 
had” cognizance of matrimonial causes or injuries 
respecting the rights of marriage. Sir W. Blackstone 
enumerates five of such causes, the third of which is: 
“The suit for restitution of conjugal rights, which is 
brought whenever either the husband or wife is guilty 
of substraction, or lives separate from the other with- 
out any sufficient reason, in which case the ecclesias- 
tical jurisdiction will compel them to come together 
again.” 3 Bla. 94. ‘In the civil law the husband and 
wife are considered as two distinct persons, aud may 
have separate estates, contracts, debts, and injuries, 
and, therefore, in our ecclesiastical courts, a woman 
may sue and be sued without her husband.” 1 Bla. . 





It is unnecessary to inquire into the extent to which 
a wife could obtain redress for injuries to her personal 
or marital rights in the spiritual courts. The above 
quotations are made for the purpose of showing that, 
while it may be doubtful, in view of a recent decision 
on the subject that will be noticed below, whether the 
common law regards the right of the wife to the con- 
sortium of her husband, as of such a nature that pe- 
cuniary damages can be given her for being wrongfully 
deprived of it; yet, in a jurisdiction that was exer- 
cised concurrently with that of the common law, the 
rights of the wife, in these respects, were recognized 
and redressed when injured. The fact that instead of 
giving her damages for the loss of the consortium of 
her husband, the spiritual courts restored to her the 
thing itself, makes no difference in the principle in- 
volved. It is a distinct recognition of the rights of 
the wife in this respect by the ecclesiastical law of 
England, which was founded on the principles of the 
civil law. 

But at common law the husband and wife are one 
person, that is, the very existence of the woman, to- 
gether with all her personal rights, are suspended dur- 
ing the marriage or, at least, are incorporated and 
consolidated into that of the husband; and upon this 
principle of a union of person in husband and wife, 
depend almost all the legal rights, duties and dissbili- 
ties that either of them acquire by the marriage. By the 
nrarriage, the husband acquires an absolute title to all 
the personal property of the wife, and a right to re- 
duce her choses in action to possession and thereby 
make them his own; also, he becomes entitled to her 
labor and services, or the proceeds of it, for which lat- 
ter he may sue in his own name. An injury to the 
wife is, in legal contemplation, an injury to the hus- 
band only. Fora slight battery of the wife the hus- 
band may recover damages, but for this he must join 
his wife in the action. If, however, she is beaten so 
enormously that the husband is deprived for any time 
of her company and assistance, the law then gives him 
an action in his own name for this beating, per quod 
consortium amisit, in which he shall recover a satis- 
faction in damages. 1 Bla. 442; 3 id. 139, 140. 

By comparison the difference between the civil law, 
as administered in the spiritual courts, and the com- 
mon law, as administered in the temporal courts, in 
respect to the personal and marital rights of husband 
and wife is plainly apparent. In the former they are 
regarded as distinct persons, and the wife could have 
her injuries, of which the courts had jurisdiction, re- 
dressed in her own name; while in the latter, they are 
regarded as one person—the husband, whose name 
must always be used, either jointly with the wife or 
alone, for the redress of the injuries to the person or 
personal rights of the wife. 

If, in this State, the common law dominion of the 
husband over the property and personal rights 
of the wife has been taken away from him and 
conferred upon her, and remedies in accordance 
with the spirit of the civil law have been expressly 
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giveti to the wife for the redress of injuries to her per- 
son, property and personal rights—all of which I hope 
to show has been done —then it must follow th#t she 
may maintain an action in her own name for the loss 
of the consortium of her husband against one who 
wrongfully deprives her of it, unless the consortium of 
her husband is not one of her personal rights. It has 
been already shown that this was one of her ecclesias- 
tical law rights; and I have said that it is doubtful 
whether it is one of her common law rights. But be- 
fore coming to the case in which the question is dis- 
cussed, I will recur briefly to the ecclesiastical law. 
The spiritual courts also had jurisdiction of the de- 
famation. In Palmer v. Thorpe, 2 Coke, 315, it is said: 
“ Touching defamations determinable in the ecclesias- 
tical court, it was resolved that such defamation ought 
to have three incideuts,’’ the first of which is: “That 
it concerns matters merely spiritual and determinable 
in the ecclesiastical court, as for calling him heretic, 
schismatic, adulterer, fornicator, etc.” 

And it was in consequence of such defamations 
being regarded as matters merely spiritual, of which 
the spiritual courts had jurisdiction, that the temporal 
courts held such words as those above quoted not ac- 
tionable per se, for if they were actionable in both the 
spiritual and temporal courts, then a party could be 
twice punished for the same words. Byron v. 
Elmes, 2 Salk. 694. And here we have the reason 
why words imputing a want of chastity to a modest 
matron, or a pure virgin, however publicly spoken, 
were not actionable at common law without an allega- 
tion of special damage. And here the test question 
under this rule of the common law may be asked: In 
an action of slander brought by a wife, the husband 
being joined for conformity, will the loss of the con- 
sortium of her husband in consequence of the speak- 
ing of slanderous words concerning her, constitute 
special damage for which the action will lie? 

This question was very fully discussed and con- 
sidered in Lynch v. Knight and Wife, 9 H. L. 577. 
This was an action brought by a wife, her husband 
being joined as plaintiff for conformity, against L. for 
a slander uttered by him to her husband, imputing to 
her that she had been “all but seduced by M. before 
her marriage, and that her husband ought not to suffer 
M. to visit at his house;’’ and the special damage 
alleged was that, in consequence of the slander, the 
husband had compelled her to leave his house and re- 
turn to her father, whereby she lost the consortium of 
her husband. It was held that the cause of the com- 
plaint thus set forth would not sustain the action, inas- 
much as the special damage relied upon did not arise 
from thg natural and probable effect of the words 
spoken by the defendant, but from the precipitation 
or idiosyncracy of the husband in dismissing his wife 
from his house when he was only cautioned not to let 
her mix in society. 

But Lord Campbell was of the opinion that a wife 
can maintain an action against a third person for words 
occasioning her the.loss of the consortium of her hus- 
band; and that, had the Words contained a direct 
charge of adultery against the wife, he should have 
thought the allegation of special damage sufficient to 
support the action, in which view Lord Cranworth 
was strongly inclined to concur. Lord Campbell fur- 
ther said: “Although thisis acase of the first im- 
pression, if it can be shown thatthere is presented to 
us aconcurrence of loss and injury from the act com- 
plained of, we are bound to say that this action lies, 
Nor can L allow that the loss of consortium, or conju- 
gal society, can give a cause of action to the husband 
alone. If the special damage alleged to arise from the 
speaking of slanderous words, not actionable in them- 
selves, results in pecuniary loss, it is a loss only to the 
husband; and although it may be the loss of the per- 
sonal earnings of the wife, living separate from her 





husband, she cannot join in the action. But the loss 
of conjugal society is nota pecuniary loss; though I 
think it may bea loss which the law may recognize to 
the wife as well as to the husband.” 

In the same case Lord Wensleydale stated that he 
had considerable doubt upon the point, but that he had 
made up his mind that the action would not lie. He 
said: ‘It is contended that it may be supported by 
analogy to the action, which the husband may unques- 
tionably maintain, for an injury to the wife per quod 
consortium amisit. I agree with Baron Fitzgerald that 
the benefit which the husband has in the consortium 
of the wife, is of a different character from that which 
the wife has in the consortium of the husband. The 
relation of husband and wife is in most respects entirely 
dissimilar from that of the master to the servant, yet, 
in one respect, it has a similar character. The assist- 
ance of the wife in the conduct of the household of 
the husband, and in the education of his children, re- 
sembles the service of a hired domestic, tutor or goy- 
erness; is of material value, capable of being estimated 
in money; and the logs of it may form the proper sub- 
ject of an action, the amount of compensation Varying 
with the position of the parties. This property is 
wanting in none. It is the protection of such material 
interests that the law chiefly attends.”’ 

This case bears more directly upon the question 
under consideration than any other English case of 
which I am aware; forif the loss of the consortium 
of the husband is sufficient to constitute a special dam- 
age, for which an action of slander would lie at com- 
mon law, it seems to me that there can be no doubt 
that, under our statute, such loss will constitute a 
good cause of action in favor of the wife directly, 
against one who wrongfully caused the loss; and while 
the discussion leaves the question in doubt at common 
law, the grounds upon which the judges differ is 
clearly indicated. 

If the husband can maintain an action for the loss of 
the consortium of the wife, then, it seems to me, that 
Lord Campbell is clearly right when he says that he 
cannot allow the action, for this cause, to the husband 
alone, and that the loss of conjugal society, though not 
pecuniary, is a loss which the law may recognize to the 
wife as well as to the husband. To avoid the force of 
this proposition, Lord Wensieydale impliedly concedes 
that the husband cannot maintain an action for the 
loss of the consortium of the wife alone, by showing 
that it is the loss of herservices, which are of material 
value, and not the loss of her society, which is of no 
pecuniary value, that constitutes the gist of the action 
which the husband may maintain for an injury to the 
wife; but when the action is well brought for loss of 
services, it is to be inferred that the jury may, as they 
always do, give damages, varying with the position of 
the parties, commensurate with the real injury, in- 
cluding the loss of consortium. This unsatisfactory 
state of the common law, in reference to the rights of 
the wife, is, I apprehend, partly owing to the subject 
being cognizable in two jurisdictions, and partly to 
the common law unity of person in husband and wife, 
and the legal incidents that flow from this unity, both 
of which were noticed above. 

Having shown the doubtful aspect of this question 
at common law, it will be my object now to show that 
the reasons that gave rise to those doubts either never 
existed in this State, or that they have been swept 
away by legislation. 

In the first place, the subject of marriage and mari- 
tal rights has never been cognizable in two independent 
jurisdictions in this State; hence, in defamations, 
there was no danger of a person being twice punished 
for the same words; and consequently it has long 
been the settled law of this State, that words imputing 
awant of chastity to a woman, married or single, are 
per se actionable. Seaton v. Todd, Wright, 317; Wat- 











ee SS Eee Se ll 


— 


Se = SS Oe” 











; THE ALBANY LAW JOURNAL. 497 














son v. Trask, 6 Ohio, 532; Reynolds v. Tucker, id. 516. 
In this respect, therefore, the law of this State has 
never been in accord with the common law. 

» Neither could a suit for restitution of marital rights 
ever have been maintained in any of the courts of this 
State, as it could in the ecclesiastical courts of Eng- 
land; and, hence, none of the embarrassments that 
grew out of two jurisdictions having cognizance of 
different branches of the same subject-matter, have 
ever existed here. With us whatever rights, legal or 
equitable, are recognized to the wife, she may defend 
when threatened, or redress when injured, by actions 
in her own name. 

In the next place, let it be admitted that at common 
law Lord Wensleydale is correct in saying that the 
benefit which the husband has in the consortium of the 
wife is of a different character from that which the 
wife has in the consortium of the husband, and that 
the difference consists in the fact that the wife, insome 
respects, resembles a hired domestic, to whose services 
the husband is entitled in his own right; let us see if 
this doctrine of the common law has not been over- 
thrown by the legislation of this State. 

By the act of 1861, S. & S. 389, “‘ all personal property 
including rights in action, belonging to any woman at 
her marriage, or which may have come to her during 
coverture by gift, bequest or inheritance, or by pur- 
chase with her separate money or means, or be due as 


_ the wages of her separate labor, or have grown out of 


the violation of any of her personal rights, shall, together 
with all income, increase and profit thereof, be and re- 
main her separate property, and under her sole control.” 
Section 28 of the Civil Code, as amended March 30, 
1874, provides as follows: ‘‘ Where a married woman 
isa party, her husband must be joined with her, ex- 
cept when the action concerns her separate property, 
or is upon a written obligation, contract or agreement 
signed by her, or is brought by her to set aside a deed 
or will, or if she be engaged as owner or partner in any 
mercantile business, and the cause of action grows out 
of, or concerns such business, or is between her and 
her husband, she may sue and be sued alone. * * * 
But in no case shall she be required to prosecute or de- 
fend by her next friend.”’ 

This legislation in effect abolishes the common law 
unity of person in husband and wife, so far as that 
unity is represented solely by the husband; and in its 
stead introduces a rule analogous to that of the civil 
law, by which the wife is so far regarded as a distinct 
person that she may have her separate property, con- 
tracts, credits, debts, and injuries growing out of a 
violation of any of her personal rights, all of which 
shall be and remain under her sole control; and in 
matters concerning them, or any of them, she may sue 
or be sued alone. Even the wages due for the wife’s 
separate labor, which are of material value, capable of 
being estimated in money, and to which the common 
law chiefly attends in giving the husband an action for 
an injury to the wife, by reason of which he lost her 
services, has been taken from the husband and given 
to the wife. Not only this, but she may sue for such 
wages, and also for such injury, in her own name, and 
the husband cannot, without her consent, acquire any 
interest in either. 

Consequently, in this respect at least, under our legis- 
lation, the benefit which the wife has in the consortiwm 
of the husband is equal to that which the husband has 
in the consortium of the wife. If, at common law, the 
husband could maintain an action for the loss of the 
consortium of the wife, I see no reason why, under our 
law, the wife cannot maintain an action for the loss of 
the consortium of the husband. And if it be said that 
it was the loss of the services of the wife that consti- 
tuted the gist of the husband’s action in such cases, it 
is a sufficient answer to it to say that the reasons upon 





which this rule of the common law rested, either never 
existed, or have ceased to exist, in this State. 

In Clark v. Harlan, 1 Cin. Sup. Ct. 418, it is held 
that the wife may maintain an action for the loss of 
the conjugal society of her husband. In Cooley on 
Torts, 227, in a note referring to Lynch v. Knight, supra, 
the learned author closes by saying: ‘‘ We see no rea- 
son why such an action should not be supported, where, 
by statute, the wife isallowed for her own benefit to 
sue for personal wrongs suffered by her.” 

Is the right of the wife to the consortiwm of the hus- 
band one of her personal rights? If it is, then the stat- 
ute makes the right of action growing out of an injury 
to the right, the separate property of the wife, for whieh 
the Code gives her a right to sue in herown name. 

Before marriage the man and woman are endowed 
with the same personal rights. If under no disability 
each is competent to contract. When the agreement 
to marry is entered into, but before its consummation, 
each has the same interest in it, and either may sue for 
a breach of it by the other. In this State, neither the 
husband nor wife unconditionally surrenders their 
personal rights by consummating the contract of mar- 
riage. On the contrary each acquires a personal as 
well as a legal right to the conjugal society of the other, 
for the loss of which either may sue separately. A ma- 
jority of the court are of the opinion that there is a 
good cause of action stated in this petition. 

Did the court err in admitting the declarations of 
the husband, made in the absence of the defendant, to 
the effect that the defendant was doing all he could to 
bring a separation between the plaintiff and her hus- 
band? We think it did. This was clearly hearsay tes- 
timony and nothing else. 

In an action for enticing away the plaintiff's wife, 
the declarations of the wife are not admissible in evi- 
dence. Winsmore v. Grunbank, Willes, 577. The 
confessions of the wife, in an action by the husband 
against her seducer, are not evidence against the de- 
fendant. Bull. N. P. 28. So, in an action against a 
third party for inducing the plaintiff's husband to send 
her away, the declarations of the husband, made in the 
absence of defendant, are not admissible in evidence. 

Did the court err in refusing to charge that, to enti- 
tle the plaintiff to recover, the defendant must have 
maliciously caused the separation of the husband and 
wife? 

This charge ought to have been given. The term 
malice as applied to torts does not necessarily mean 
that which must proceed from a spiteful, malignant or 
revengeful disposition, but a conduct injurious to 
another, though proceeding from an ill-regulated mind, 
not sufficiently cautious before it occasions an injury 
toanother. 11 Serg. & Rawle, 39,40. If the conduct 
of the defendant was unjustifiable and actually caused 
the injury complained of by the plaintiff, which was a 
question for the jury, malice in law would be implied 
from such conduct, and the court should have so 
charged. 

For error in admitting the declarations of the hus- 
band, and in refusing to charge as requested, the judg- 
ment must be reversed, and the cause remanded to the 
court of Common Pleas for a new trial. 

White and Okey, JJ., concur in the reversal, but are | 
of opinion that no cause of action is shownin the 


record. 
——__>—__——_ 


NEW YORK COURT OF APPEALS ABSTRACT. 

ACTION—MULTIPLICITY— CONSOLIDATION .—Several 
notes were executed in settlement, and on surrender of 
a larger note, held, that separate actions might be 
maintained upon them. One entire indivisible demand 
cannot be split up so as to form more than one cause 
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of action. Secor v. Sturgis, 16 N. Y. 554. Where sev- 
eral suits are so brought, the pendency of the first may 
be pleaded in abatement of the others, and a recovery 
in either will be a bar to the others. But this rule 
does not apply to distinct causes of action, although 
growing out of the same transaction. The only risk in 
bringing such several suits is an order of consolidation. 
Judgment affirmed. Nathans v. Hope. Opinion by 
Miller, J. . 

{Decided May 27, 1879.] 

ASSESSMENT—REMEDY FOR ERROR— CERTIORARI.— 
To vacate an assessmenf on the ground that the assess- 
ors erred in their determination as to what property 
was benefited, the remedy is not by a suit in equity 
but by certiorari. LeRoy v. Mayor, 20 Johns. 430; 
Same parties, 4 Johns. Ch. 352; Western R. R. vy. 
Nolan, 48 N. Y. 513. Clark v. Dunkirk, decided in 
this court December 17, 1878; 8S. C., 12 Hun, 182, dis- 
tinguished on the ground that the assessors there went 
ona rule wrong in law, namely, that in ascertaining 
the value of lands deemed by them benefited, the 
value of the buildings was not to be included. Here 
there was a proper rule observed, namely, that all 
property benefited must be assessed. Judgment re- 
versed and new trial granted. Kennedy v. City of 
Troy. Opinion per Curiam. Andrews, J., concurred 
in result. 

(Decided June 10, 1879.] 


ASSIGNMENT—FRAUD — EVIDENCE OF INTENT.—Ac- 
tion to recover property purchased by the plaintiff 
from Strauss, and taken from his possession by defend- 
ant as assignee of the latter for the benefit of his cred- 
itors. Defense, that the sale was fraudulent. The 
property remained in possession of Strauss several 
days after the sale; nothing was paid, but the uncol- 
lectible note of an insolvent third party was given 
without plaintiff's indorsement; Strauss owed $16,000, 
and had only $800 besides this property; plaintiff and 
Strauss and the maker of the note were intimate. 
Held, that the question was properly submitted to the 
jury, and a request to find that there was no evidence 
to show that Strauss or plaintiff knew the note was 
worthless, or that plaintiff knew Strauss was insol- 
vent, was properly refused. The question to Strauss, 
whether the transfer was made for an improper pur- 
pose, was properly excluded. So of a{question, whether 
by any transaction or conversation between him and 
plaintiff he gave him to understand or it was under- 
stood that the transaction was for an improper pur- 
pose or for the purpose of defrauding his creditors. 
Judgment affirmed. Blaut v. Gabler. Opinion by 
Miller, J. 

[Decided June 3, 1879.] 


—— VALIDITY—RESIGNATION OF ASSIGNEE—ESTOP- 
PEL.— Hiler assigned for the benefit of creditors sur- 
plus moneys realized upon foreclosure sale, providing 
that the person to whom payment was directed should 
be paid after an accounting between them and him, 
and the exact amount due them had been agreed upon 
by him, the balance to be held subject to his order. As 
the amounts and time of payment were thus within 
the control of the assignor, the assignment was held 
void. Haight, the assignee, having resigned his trust 
in defendants’ favor, the court below held the assign- 
ment void, and directed him personally to pay the 
amount of the plaintiff's claim, as receiver in supple- 
mentary proceedings, from which judgment defendant 
appeals. But as none of the original parties to the 
assignment appealed, no assignment or transfer 
having been made to him by the assignee, and there 
having been no order of the court substituting defend- 
ant as trustee, nor any assent of the creditors thereto, 
defendant is bound by the adjudication. He cannot 
claim protection as agent of the assignee under a 














fraudulent assignment. The judgment in Randall y. 

Dusenbury, 63 N. Y. 645, does not adjudge any thing 

different. That was a judgment in favor of an attor- 

ney for services rendered to Dusenbury as acting as- 

signee, in possession and charge of the fund. There 

being nothing in the record to show that defendant 

has not ample means to pay this claim, or that there is 

any claim against the fund to prevent his so doing, 

there is no necessity for any accounting. Having 
wrongfully got possession of.the fund, restitution by 

personal judgment may be decreed. -N. J. Ins. Co. vy. 

Roulet, 24 Wend. 505. The plaintiff, to enable defend- 

ant to get the fund in question from the chamberlain, 

wrote defendant’s attorney a letter stating that he had 

no claim against the fund, and indorsed a similar 
statement on the order for the payment of the fund by 
the chamberlain to defendant. Held, no estoppel. 

Any agreement to surrender the fund to him was in- 
valid, and defendant has not disposed of the fund, 
relying upon such consent. Nor can a receiver thus 
“evade his duty. Thatcher v. Candee, 3 Keyes, 157. A 
delay of four months in attacking the assignment 
works no injury to plaintiff's rights, for defendant has 
not suffered by it. The finding that defendant Dusen- 
bury did not get title to the fund does not prevent the 
maintaining of the equitable action against the other 
defendants, aud determining their rights in regard to 
the fund. Judgment affirmed. Keiley v. Dusenbury. 
Opinion by Miller, J. . 
(Decided April 15, 1879.] 


CONTEMPT—DISOBEDIENCE OF ORDER FOR RESTITU- 
TIOoN.—The plaintiff commenced an action against the 
defendant as administrator, which resulted in a ver- 
dict for defendant, and judgment for $125 costs. The 
costs were voluntarily paid to defendants’ attorney. 
The judgment was afterward set aside on motion and 
a new trial was granted. On the 24th of August, 1877, 
an order was obtained on notice that the defendant 
pay such costs to the clerk within a specified time, to 
abide the order of the court. The time to comply was 
extended, and before compliance the case was again 
tried, resulting in a verdict of $72 for the plaintiff. 
His costs were taxed, but it does not appear that judg- 
ment was entered. Afterward, on notice, defendant 
was ordered to pay plaintiff $125, with interest from 
the date of the former order, within a certain time, 
and in default it was ordered that he should be 
adjudged guilty of contempt and committed to jail 
until payment. The defendant appealed, and the 
General Term affirmed the order. Held, erroneous. 

By section 1005 of the Code, it is provided that when 
a new trial is granted the court may direct and enforce 
restitution as when judgment is reudered on appeal. By 
section 1292 it is provided that when a judgment is set 
aside on motion the court may direct and enforce resti- 
tution as where judgment is reversed on appeal. And by 
section 1323 it is provided that where a final judgment 
or order is reversed on appeal, the court may make or 
compel restitution of property or rights lost by means of 
the erroneous judgment or order. If the amount were 
then known the direction would be to refund it, but if 
not known, a reference would be ordered to ascertain 
it. § 1015, Code; Sheridan v. Mann, 5 How. 201. 
Such was the practice before the Code. Safford v. 
Stevens, 2 Wend. 164, 165. But the direction cannot 
be enforced by execution against the person or by pun- 
ishment for contempt. This direction could be en- 
forced by execution. § 1240. The cases where disobe- 
dience to a judgment may be punished as a contempt are 
in section 1241, where it cannot be enforced by execu- 
tion, or where it directs the payment of money into 
court or to an officer of the court. The judgment here 
would direct, like the order appealed from, the pay- 
ment to the party, and not into court or to an officer 
of the court. Randall v. Dusenbury, 41 Superior Ct. 
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456. The order cannot be sustained under section 14, 
subd. 3, which provides only for cases where execution 
eannot be awarded for collection. This construction 
conforms to section 369 of the old Code. Kennedy v. 
O’Brien, 2 E. D. Smith, 41; Hunt v. Westervelt, 4 id. 
225. Orders reversed with costs. O’Garav. Kearney. 
Opinion by Danforth, J. 

[Decided May 27, 1879.] 

CRIMINAL LAW — EVIDENCE OF ESCAPE.— An offer 
was made to prove that the prisoner escaped from juil 
while awaiting the action of the grand jury. The 
court held the evidence admissible, and the prisoner’s 
counsel excepted, but upon an objection that the com- 
mitment must be produced, which was sustained, no 
material evidence was given under the offer. Held, no 
error, the prisoner not having sustained any injury by 
the ruling. Judgment affirmed. Morris v. 14e People. 
Opinion per Curiam. 

[Decided May 27, 1879.] 


—— WIFE — COERCION.—Indictment of larceny. De- 
fense that prisoner was wife of another engaged in the 
crime and coerced. Held, that where one is indicted 
as a feme sole and pleads, that is prima facie evidence 
that she was unmarried. Quinn’s Case, 1 Lewin, 1; 
Reg. v. Woodward, 8 C. & P. 561. Although the weight 
of evidence is against the marriage, yet the prisoner’s 
proved declarations that she was not married makes 
acase for the jury to decide. A wife will not be held 


responsible for a larceny committed by her by coercion, 


of her husband, or in his company, which presumes 
coercion. But the coercion of his company is only 
presumed, and if it appears that she was urged to the 
offense by him, but was an inciter of it, she is as 
responsible as he. If she steals of her own will, or by 
the bare command or procurement of her husband, 
she is not excused. Reg. v. Buncombe, 1 Cox’s C. C. 
183; Rex v. Hughes, 1 Russ. on Cr. *22 (41). As the 
man Brown, claimed to be the husband, was 200 feet 
or more away from the prisoner at the time of the lar- 
ceny, it was not error for the trial court to call the at- 
tention of the jury to the fact, and to charge that it 
was for them to say whether it did not rebut the pre- 
sumption of coercion, and whether she was in his 
presence. A refusal to charge that the facts were 
proved from which coercion was to be presumed was 
proper, for the presence of Brown at the act was not 
proved. Judgment affirmed. Seiler v. The People. 
Opinion by Folger, J. 

[Decided May 27, 1879.] 


DEED—ASSUMPTION OF MORTGAGE—REFORMATION. 
Parties entered into a contract of sale and purchase of 
real estate, the consideration to be paid partly by an 
existing mortgage then a lien on the premises, partly 
by a deed of land in Seventy-seveuth street, then 
owned by the second party, subjecting to existing 
bonds and mortgages of $75,000, and the balance in 
cash and mortgage om the conveyed premises. The 
deed of the Seventy-seventh street land, as executed 
and delivered, contained a clause binding the second 
party to assume, pay, and discharge the mortgages 
thereon. There was never any agreement, other than 
that contained in the contract of sale in respect to 
those mortgages, and the grantee had never agreed to 
assume them, and the clause in the deed was inserted 
without the knowledge or consent of the grantee, who 
accepted and recorded the deed in ignorance of that 
clause, and supposing that the deed conformed to the 
contract. Held, that the grantee was entitled to have 
the clause struck out of the deed. Welles v. Yates, 44 
N. Y. 525; Botsford v. McLean, 45 Barb. 478; Rider v. 
Powell, 28 N. Y. 310. Jackson v. Andrews, 59 id. 244, 
distinguished. Judgment affirmed. Kilmer v. Smith. 
Opinion by Danforth, J. 

[Decided May 20, 1879.] 





OHIO SUPREME COURT ABSTRACT. 


JUNE, 1879. 


CORPORATION — ANNUAL MEETING OF STOCKHOLD- 
ERS— WHEN ELECTION INVALID.— Where the stock- 
holders of a corporation were notified that the annual 
meeting for the election of directors would be held at 
a certain hour of the day fixed by the charter, and the 
corporation was restrained from holding an election 
on that day, in consequence of which no meeting was 
held until several hours after the time fixed in the no- 
tice, when a small number of the stockholders, with- 
out notice to the others, met, organized and adjourned 
until the next day, at which time an election was held 
by a minority of the stockholders, without notice to 
others who were in the vicinity for the purposes of the 
meeting, and might have been readily notified. Held, 
that such election was unfair, and must be held to be 
invalid, whether the restraining order did or did not 
bind the stockholders. Judgment of ouster as to the 
directors elected in 1879, and restoring those elected 
in 1878. State ex rel. Attorney-General v. Bonnel et al. 
Opinion by Okey, J. 


MARINE INSURANCE — WAIVER OF PROOF OF LOSS.— 
A policy required immediate notice, and proof of loss 
within thirty days; the notice was given and a protest 
made out on the day the loss occurred, which was af- 
terward handed to the insurer’s adjuster when he 
came to investigate the loss, who made the objection 
that it did not state the cause of loss, but went on and 
made a full. investigation, after which he told the in- 
sured that he did not think the insurer would pay, as 
he had shown no cause of loss, and that it must have 
been from unseaworthiness of the boat or negligence; 
but promised that after he made his report he would 
write and inform him whether the insurer would pay; 
and he reported all the facts, whereupon the insurer 
decided that it was not liable, and so informed the 
agent through whom the insurance was effected, with- 
out stating the ground of the decision, and the ad- 
juster did not write to the insured as he had promised. 
Held, that whether there had been a waiver of proof 
of loss by the insurer was properly left to the insurer 
under appropriate instructions. Enterprise Ins. Co. v. 
Parisot. Opinion by Gilmore, C. J. 


—— NEGLIGENCE OF INSURED.— Where a vessel is 
lost by a peril insured against, the insurer will be lia- 
ble, although the loss might have been avoided by the 
exercise of proper care on the part of those in charge 
of the vessel at the time of the loss. Ib. - 





MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 


APRIL TERM, 1879.: 


FALSE PRETENSES—OBTAINING ONLY WHAT IS DUE, 
NOT INDICTABLE.— On an indictment for obtaining 
money by false pretenses it, was claimed that the 
defendant had only obtained by the alleged false pre- 
tenses what was lawfully due him, and that he could 
not therefore be convicted. Held, that evidence of 
such fact was competent, and if sufficient, defendant 
could not be convicted. The court said: ‘The case 
presents the broad and naked question, whether the 
offense of obtaining property by false pretenses can be 
committed when the party charged obtains no more 
than is rightfully due him, by whatever fraudulent 
means or devices he obtained it. This leads to an in- 
quiry into the essential elements of the offense. In 
Commonwealth v. Drew, 19 Pick. 179, Morton, J., says 
that to constitute the statute offense four things must 
concur: 1. There must be an intent to defraud; 2. 
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There must be actual fraud committed; 3. False pre- 
tenses must be used for the purpose of perpetrating the 
fraud; 4. The fraud must be accomplished by means of 
the false pretenses made use of for the purpose. And 
in Commonwealth v. Jeffries, 7 Allen, 568, Bigelow, C. 
J., says: ‘The intent to defraud is part of the sub- 
stance of the issue and must be proved.’ Weare not 
aware that the precise question has ever been consid- 
ered by this court; and we have not been able to find 
any decision in any court of last resort that a party 
may be convicted of the crime of obtaining property 
by false pretenses when he has obtained nothing in 
value which he would not be entitled to as of right. 
See Rex v. Williams, 7 C. & P. 354; People v. Thomas, 
3 Hill, 169; Commonwealth vy. Henry, 22 Penn. St. 253; 
People v. Getchell, 6 Mich. 496; People v. Gening, 11 
Wend. 18; 2 Russell on Crimes, 312; 1 Bishop’s Crim. 
Law, § 25; 2 id., § 442. Weare not, of course, to be un- 
derstood as deciding that a mere pretense of indebted- 
ness by the person from whom the property is obtained 
is sufficient; nor is any thing which we decide to be 
construed as in conflict with the well-established rule 
of law that a party is presumed to intend all the natu- 
ral and ordinary consequences of his acts; and fraud 
and falsehood are always evidence tending to show that 
the party had a dishonest, purpose. The question for 
the jury to decide is whether, upon all the facts and 
circumstances, the defendant had an intent to defraud 
and effected that purpose, and whether, in order to 
accomplish it, he made use of fraudulent representa- 
tions and succeeded by means of such representations. 
We think, therefore, that the defendant should have 
been allowed to offer evidence in support of the facts 
upon which his prayers are predicated; and the jury 
should have been instructed that, if proved, the de- 
fendant was entitled to an acquittal.”’ Commonwealth 
v. McDuffy. Opinion by Lord, J. 


CONVERSION—TENANTS IN COMMON, — Plaintiff and 
Willis were owners of a horse as tenants in common. 
Willis, having possession of the horse, placed him in the 
defendant's stable for keeping, and afterward he was 
sold by defendant with the consent of Willis, to pay 
the cost of his keeping, and the surplus was given to 
Willis. Held, that defendant was liable for conver- 
sion. The court said: ‘‘ Being the tenants in common, 
neither party had any lien upon the share of the other 
for expenses incurred either for labor done upon the 
horse, as by shoeing, or for advertising him for sale; 
and defendant had no lien upon him for the keeping. 
Goodrich y. Willard, 7 Gray, 183. Even if there had 
been a lien, no steps had been taken to enforce it. 
The sale by defendant, by the authority of Willis, was 
a conversion of the part of the horse owned by the 
plaintiff. The sale was by the concurrent action of 
both defendants, and was in itself a conversion with- 
out the subsequent demand which was proved.”’ Goell 
v. Morse. Opinion by Lord, J. 

NEGLIGENCE— INJURY TO PERSON CROSSING STREET. 
— The decisions as to the degree of care required at a 
railroad crossing are not applicable to an action for 
injuries received in crossing an ordinary street or 
highway. Lyman v. Union Ry. Co., 114 Mass. 82. It is 
for the jury to judge in such case whether the plaintiff 
should have looked behind him when crossing the 
street, and whether under all the circumstances he 
used proper care. Schonfeldt v. Norris, 115 Mass. 17. 
Bowser v. Willington. Opinion by the Court, 

————__>—___— 


IOWA SUPREME COURT ABSTRACT. 


APRIL TERM, 1879. 


UsURY—CONFESSION OF JUDGMENT.—In an action in’ 


equity to set aside a judgment on the ground of usury, 
it appears that there was a confession of judgment and 





an extension of time for one year, given under an 
agreement that the plaintiff should pay fourteen per 
cent interest for such extension. It further appeared 
that the interest was computed when the judgment 
was confessed and included in the principal. Held, 
that the judgment is void to the extent of the usurious 
interest and no more. Ohumv. Dickerman. Opinion 
by Adams, J. 


TORTIOUS CONDUCT OF EMPLOYEE — DAMAGES. — It 
appears that plaintiff purchased a ticket of defendant's 
agent to Eldon on defendant’s road. Plaintiff wished 
to go by the train east on the K.& D.R.R. When 
the train arrived at Eldon, he got off the train and 
went into the defendants’ depot to await the arrival of 
a train going easton the K.& D. R.R. It appears 
that the plaintiff was somewhat intoxicated, and testi- 
mony was given that he conducted himself in a bois- 
terous and disorderly manner. It further appears that 
when ordered out of the waiting-room by defendants’ 
agent he refused to go, and that said agent struck him 
with a club, knocked him down, threw him out of. the 
depot, breaking his shoulder and his collar bone. Held, 
that under the circumstances it was the right and duty 
of the agent, upon the plaintiff's refusal to leave the 
room, to remove him, using no more force than was ne- 
cessary for the purpose. That the company’s waiting- 
room is for the accommodation of incoming and out- 
going passengers, and not a place of public resort; and 
one entering therein, not a passenger, and having no 
business therein, it is his duty to leave when requested 
to, whether disorderly or not. Johnson v. Chicago, R. 
I.& P.R.R. Opinion by Rothrock, J. 


NEGLIGENCE — CO-EMPLOYEE — PRACTICES. — The 
plaintiff was in the defendants’ employ in the capacity 
of yard-master. His duty consisted partially in mak- 
ing up trains, freight and passenger, and in coupling 
cars of the said trains. On the 29th of March, 1877, he 
was injured and it appears without contributory negli- 
gence on his part, under the following circumstances: 
The defendant took a freight car from one of the con- 
necting lines to be forwarded on its road; that the 
drawhead of the car was so out of repair as to endan- 
ger the life of any one attempting to couple it with 
another; that in coupling said car to another plaintiff's 
hand was crushed ; that the engineer in charge of the 
engine in making up said train negligently failed to 
observe the signal given him by plaintiff. There was 
judgment for plaintiff. Defendant moved for a new 
trial on the ground of newly-discovered evidence. The 
evidence claimed as newly discovered, and on which 
defendant relies for a new trial, is that the plaintiff 
was in such a position that the engineer could not see 
his signals, if any were given. Held, that the evidence 
sufficiently showed negligence on part of the defend- 
ant, and that the evidence referred to in the motion 
and the fact that the verdict was not excessive (31,425), 
are sufficient grounds for denying the motion fora 
new trial. Kline v. R. C. Re R. Opinion by Roth- 
rock, J. 


PRACTICE—ENTERING JUDGMENT IN VACATION.—It 
is error for a court to overrule a motion for a new trial, 
and render, and enter up judgment in vacation. An 
entry of judgment in vacation is irregular, if not void. 
Under Code, § 183, a judgment under certain circum- 
stances might be entered up in vacation. It is no 
ground for a reversal on account of error unless the 
court below had the question involved in some way 
presented to it and a ruling had thereon. Carmichael 
v. Vanderberg. Opinion by Rothrock, J. 


MUNICIPAL CORPORATION — POWER TO ISSUE WAR- 
RANTS.— A municipal corporation has power to make 
all necessary improvements for the health and safety 
of the city; since such is the case, it has power to in- 
cur all reasonable and necessary expense to obtain a 











ai 
er 
ed 
ne 
ld, 
us 
on 


t's 
ed 
en 
nd 
of 
W's 
ti- 


at 
ts 


he 
ld, 


he 
ie- 
g- 
it- 


0 
ed 


R. 


he 


k- 
ng 
he 


li- 


n- 
he 
n- 
th 
"s 
ie 
to 
as 


he 
oh 
iff 


pe 
d- 
nm 
»), 


h- 








THE ALBANY LAW JOURNAL. 501 














right of way, to coustruct a sewer drain through the 
city. A city may agree with an individual to issue a 
warrant, and may issue the warrant to re-imburse him 
for the expenditures and trouble he may have been to 
in procuring the right of way; but that is as far as the 
corporation can go. Stewart v. City of Council Bluffs. 
Opinion by Adams, J. 


NEGLIGENCE— CO-EMPLOYEE — FELLOW-SERVANT.— 
Plaintiff was in the employ of the defendant, and 
while in such employ he was, without fault on his part, 
greatly injured through the negligence of one Watson, 
a foreman of the defendant’s corporation. It was held 
upon demurrer that defendant was not liable. The 
State statute making corporations liable in damages 
for injuries sustained by the negligence of a fellow- 
servant applies only to railroad companies. In all 
other corporations they are not liable for damages re- 
sulting from the negligence of a fellow-servant en- 
gaged in the same general service. A foreman ina 
coal mine is a co-employee and fellow-servant with the 
men working under his charge engaged in the same 
general service. Peterson v. Whitebreast Coal Co. 
Opinion by Seevers, J. 


PRACTICE—WRIT OF ERROR IN CRIMINAL PROCEED- 
1nas.—Defendants were brought before the mayor of 
M. fora violation of the city ordinance. Defendants 
filed a motion for a change of venue, which was over- 
ruled, and they were fined. Defendants afterward 
filed their affidavit in the clerk’s office for a writ of 
error from the District Court to the mayor, alleging as 
error the overruling of the defendants’ motion fora 
change of venue. In the District Court there was a 
motion to dismiss the proceedings. Held, that under 
Code, § 4697, ““The justice rendering a judgment 
against the defendant must inform him of his right to 
an appeal therefrom, and make an entry on his docket 
of the giving of such information, and the defendant 
may thereupon take an appeal by giving notice orally 
to the justice that he appeals, and the justice must 
make an entry on the docket of the giving of such 
notice.”’ Section 4702 provides that ‘the cause when 
thus appealed shall stand for trial anew in the District 
Court in the same manner that it should have been 
tried before the justice, and as nearly as possible as on 
an issue of fact upon an indictment without regard to 
the technical errors or defects which have not preju- 
diced the shbstantial rights of either party.”’ The law 
regulating proceedings before justices of the peace are 
applicable to proceedings had before a mayor. The 
dismissal of the proceedings for the writ worked no 
substantial prejudice to the defendant. He is allowed 
a new trial on the merits of his case in the District 
Court. State v. James and Ann Flynn. Opinion by 
Day, J. 


PROMISSORY NOTE — INDORSEMENT. — A note in- 
dorsed for collection cannot be transferred by one re- 
ceiving it under such indorsement to another who has 
notice of the limitation of the authority of the holder. 
A party who takes it so indorsed and with notice of 
the holder’s authority to take it issubject to all the de- 
fenses to it in the hands of the owner. Clafflin v. Wil- 
sonet al. Opinion by Beck, J. 


PRACTICE— RES ADJUDICATA.—When the note in 
suit is secured by mortgage, and the mortgage fore- 
closed, the proceedings and the decree must be before 
the court before the court can pass upon the question 
of the rights of the parties as to the res adjudicata in 
the court below. Ib. 


RATIFICATION OF THE TRANSFER BY THE AGENT by 
the owner cannot be inferred from the fact of his taking 
and retaining the money received by the agent when 
his authority extended only to the collection of the 
note; the owner of the note is authorized to receive 





the money when paid to him in satisfaction of the note. 
Ib. 


ESTATE— CONSTITUTIONAL RIGHT— EMINENT DO- 
MAIN.—Where a party purchases property at a tax sale 
and receives a certificate of purchase before proceed- 
ings for condemnation of the land, sold for taxes, for 
school-house purposes, such purchaser is entitled to have 
the purchase-money with interest and costs refunded 
to him in three years, or in lieu thereof a conveyance of 
the property to him by the county treasurer. Sucha 
right is a valuable one and cannot be constitutionally 
divested without just compensation. Coehen v. Ind. 
School District of Council Bluffs. Opinion by Day, J. 


CONDEMNATION WITHOUT NOTICE. — Sections 1825 
and 1828 of the Code providing for proceedings for con- 
demnation are not applicable exclusively to owners; 
and a corporation may by a proceeding under an ad 
quod damnum acquire greater rights than an innocent 
purchaser from the owner to whom notiee is given. 
Severin v. Cole, and B. C. R. & M. R. R. Co., 38 Iowa, 
463, followed. Ib. 


NOTICE, SUFFICIENCY oOF.— Where there were pro- 
ceedings for condemnation against certain real estate in 
which plaintiff had a tax title, and notice was by pub- 
lication to the heirs of the former owner, and to all 
other persons interested, and it appeared that the holder 
of the tax-title resided within the county, it was 
held that under the statute directing service to be 
made in such cases, as in the commencement of suits, 
that plaintiff was not properly served with notice. 
Ib. 


TAXATION —ILLEGAL ASSESSMENT.—The statute, 
Code, section 832, constituting the board of supervi- 
sors a county board of equalization for the equalizing 
of the assessments of the several townships does not 
constitute them revisors to correct the errors of the 
assessors in the assessment of specific pieces of prop- 
erty, but it may correct an error arising from their 
general estimate of all the property, or of a certain 
class of property. The duty of the board of supervi- 
sors is to secure as far as practicable the same uni- 
formity of estimate which might be expected of all 
property. This cannot be done by changing the spe- 
cific assessments; to change the specific assessment is 
the duty of the township equalization boards. There- 
fore, where a board of supervisors raised the assess- 
ment of a particular township ten per cent, held, ille- 
gal. Getchell v. Supervisors Polk County. 


Practice.—Where a motion is made by Plaintiff to 
try the case upon written evidence, and resisted by 
the defendant on the ground that the motion was not 
made at the appearance term, and their objection was 
overruled, and on appeal to this court the defendants 
ask that the case be tried de novo, the plaintiffs cannot 
be heard to object, in this court. to the trial de novo, 
since it was tried in’ the court below on their motion, 
and if the defendant does not now object to the ruling 
of the court below, the plaintiff cannot be allowed to. 
Fortney, Martin & Co. v. Jacoby et al. Opinion by 
Rothrock, J. 


TAXATION — APPURTENANCES.— Where a corpora- 
tion owns lots on which gas pipes are laid, the pipes 
are not appurtenances to the lots, and where the lots 
proper are assessed in the regular order upon the books 
they cannot afterward be sold for taxes assessed on the 
pipes, on the ground that the entry of the assessor in 
entering them as personal property was irregular and 
erroneous, and a sale of the lots for taxes so assessed 
is legal and void. Gas Co. v. Charter Oak Ins. Co. 
Opinion by Rothrock, J. 

PROMISSORY NOTE — PROOF OF SIGNATURE.— Where 
it appears that a note was made to plaintiff's assignee, 
execution of the note was not denied, but the defense 
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relied upon was that there were conditions incorpo- 
rated in said note; it further appeared that defendant 
did not sign the note, but that one Hobson, who was 
surety with him, signed it at his request. Held, suffi- 
cient proof of the execution of the note by defendant. 
Markly v. Hale et al. Opinion by Rothrock, J. 
a 
INSURANCE LAW. 


INCREASE OF RISK.—An application for insurance 
on a mill, stipulated such application to be a “just, 
full and true exposition of all the facts and circum- 
stances, in regard to the condition, situation, value 
and risk of the property to be insured, so far as the 
same are known to the applicant, and are material to 
the risk,’’ declared the same a condition of insurance, 
and warranty on the part of the assured, and a part 
of the policy. In answer to questions, as to what oil 
was used for lubricating, and by whom oiling was 
done, the answer was, “lard and sperm oil,’’ and by 
“engineer and miller.”’ Held, that the fact that dur- 
ing the life of the policy other oil was used, and the 
oiling done by a person other than the miller or en- 
gineer, would not vitiate the policy, unless such 
facts were known to the insured and increased the 
risk. In a doubtful case, construction of a contract 
that will avoid forfeiture is to be adopted. Wisconsin 
Sup. Ct., May 24, 1879. Redman v. Hartford Fire Ins. 
Co. Opinion by Lyon, J. 

LIABILITY OF COMPANY FOR FRAUD OF AGENT IN 
MAKING OUT POLICY.— The application for insurance 
contained the stipulation that the application should 
form a part of the policy, and all statements therein 
constitute warranties by the insured. The agent of 
the company wrote the answers of the applicant to his 
questions falsely. The truth of the testimony taken 
was admitted by the company. Held, that on motion 
for a nonsuit the court was bound to treat the testi- 
mony as true, and draw every reasonable inference 
therefrom in favor of the plaintiff; and it matters not 
that a portion of the evidence was ruled out before the 
motion for nonsuit. The fraud or mistake of an agent, 
done within the scope of his authority, will not enable 
the company to avoid a policy to the injury of the in- 
sured, who innocently became a party to the contract. 
Membership in a mutual insurance company dates 
from the consummation of the contract of insurance; 
and up to this time the agent of such a company acts 
only for the company, and not for the insured, and 
the company is responsible for his mistakes, stipula- 
tions in the policy to the contrary notwithstanding. 
The court said: ‘The defendant relies on the au- 
thority of Susquehanna Insurance Co. v. Perrine, 
7 W. & S. 348; Smith v. Insurance Co., 12 Harris, 320; 
State Mutual Fire Insurance Co. vy. Arthur, 6 Casey, 
315, and Cooper y. Farmers’ Mutual Fire Insurance 
Co., 14 Wright, 299, to preclude oral testimony of its 
agent’s fraud or mistake in preparing the application. 
In the first the by-laws were specific in the require- 
ments of the application, and that, if made by a sur- 
veyor, he should be deemed the applicant’s agent. It 
was said that knowing he would become a member of 
the company on acceptance of the policy, the presump- 
tion is that he made himself acquainted with its char- 
ter and regulations, and that he was bound to know 
that the surveyor was acting as his instrument and not 
as the instrument of the company; and consequently 
a material fault in the application vitiated the policy. 
Smith’s case rests upon a doctrine that ought to 
prevail everywhere, to wit: The principal is bound by 
the acts of his agent whilst he acts within the scope of 
the deputed authority; but if, departing from that 
sphere, or continuing in it, he commits a fraud on his 
principal, a particeps criminis shall not profit by the 
fraud. In the Arthur case the facts in issue were 





‘nothing more than knowledge by the defendants of 
the manner in which the buildings were used at the 
time the policy was made.’ The warranty and its 
breaches were considered as admitted by the pleadings, 
Upon the single fact that the assurer knew that the 
buildings were not occupied as warranted by the assured, 
it was decided that knowledge by the underwriter, or 
by him and the assured, is no basis for reforming the 
policy; though it is conceded that equity will reform 
it where there was a mutual mistake of facts. It wag 
ruled in Cooper’s case that what is awarranty ina 
policy, by its terms, cannot be shown by parol evidence 
to have beena mistake. There the agency of Mr. Herr, 
who filled the application, was defined in writing ‘to 
make surveys, receive applications, premium notes and 
cash premiums for said company agreeably to the by- 
laws.’ It is said in the opinion that the agent had no 
authority to make the contract or arrange any of its 
conditions; that if he and Cooper were both mistaken, 
his mistake was not that of a party to the contract; 
that the plaintiff's offer was not to show a mutual mis- 
take; that it was a fatal objection to the offer that if 
admitted it would not show a mistake by both parties, 
and, so far as appeared, the defendants had not been 
informed of any representation other than in the writ- 
ten application upon which they issued the policy. 
The offers themselves show that Cooper neither read 
nor heard read the answers, but they also show that he 
and the agent talked over and agreed that the judg- 
ments were not incumbrances and the answer was 
written accordingly. The insured knew what was in 
the warranty he had signed. An examination of 
the facts in these cases will aid in understanding 
the scope of the opinions. In each there was no 
question but that the warranty was made; and it 
was conceded that if there were a mutual mistake 
between the contracting parties, parol evidence is ad- 
missible to reform the policy. None declares that the 
fraud or mistake of a knavish or blundering agent, 
done within the scope of the powers given him by the 
company, will enable the latter to avoid a policy to the 
injury of the insured, who innocently became a party 
to the contract. The authorities go far, very likely 
not too far, in holding the assured responsible for his 
warranty, and in excluding oral evidence to contradict 
or vary it, but they do not establish that where an 
agent of the assurer has cheated the assured into sign- 
ing the warranty and paying the premiuni, and the 
policy was issued upon the false statements of the 
agent himself, the assured shall not prove the fact and 
hold the principal to the contract as if he had commit- 
ted the wrong. Pennsylvania Sup. Ct., April, 1879. 
Eiilenberger v. The Protective Mut. Ins. Co. Opinion by 
Trunkey, J. 





GOOD-WILL. 
WO recent decisions of the Appeal Court are of 
importance with relation to this subject, which, 
though of narrow dimensions, is still somewhat per- 
plexed. 

The first case is Stewart v. Gladstone, 27 W. R. 512; 
L. R., 10 Ch. D. 626. It was a case of valuation of the 
property of a partnership on the withdrawal of one 
partner, for which purpose it was held upon the con- 
struction of the articles that the good-will was not to 
be valued. In the court below Mr. Justice Fry ex- 
pressed his disapproval of the doctrine of Hall v. Hall, 
20 Beav. 139, that, prima facie, an outgoing partner is 
not entitled to separate compensation for good-will. 
We may observe that Vice-Chancellor Hall in Rey- 
nolds v. Bullock, 26 W. R. 678, also disapproved of Hall 
v. Hall. The principle of the decision of the Court 
of Appeal in Stewart v. Gladstone appears to be that in 
questions of this kind the intention of the parties will 
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pe collected from their deed of partnership, having re- 

in each case to what the particular interest or 
property is which would constitute the good-will. 
Some of the language of Lord Justice Bramwell, per- 
haps, goes a little further; but we do not apprehend 
that the case altogether is an authority adverse to 
Lord Westbury’s decision in Hall vy. Barrows, 12 W. 
R. 322; 4 DeG., J. & S. 150; and we do not suppose the 
doctrine to be impugned that, in the absence of a con- 
trary agreement, good-will is for this particular pur- 
pose to be taken account of as an item in the property 
or effects of a partnership, where the character of the 
joint undertaking is such as to admit of a distinct 
thing of value coming under that head. 

The case, however, pointedly indicates the difficulty 
which affects any general rules upon this subject. 
That difficulty lies in the uncertainty of the thing 
“good-will.”” The word is generally considered to re- 
fer to two things, the advantage of continuing the 
established business in its old place, and of continuing 
it under the old style or name. In some cases the 
matter is simple enough. In selling a public house, 
which is the familiar instance, the fact that the house 
has already been used for the trade gives it a distinctly 
enhanced value for the purpose of custom; and so 
does the fact that it is known by a particular sign. In 
this case the name to which a good-will attaches is not 
the name of the previous dealer, but a mere fancy 
name or trade-mark. The whole good-will together is 
incident to the place, and in fact is commonly called 
“the good-will of the premises.’’ This is never dealt 
with, and could not be dealt with, apart from the 
premises. But when a business enjoys custom inde- 
pendently, or in a great measure independently, of its 
local habitation, and when it is known by a personal 
designation and not a mere fancy name, the difficul- 
ties upon the law of good-will begin. The thing of 
value is the use of the name applied to the same busi- 
ness in the same district or circle of operations. It 
may be doubted whether the term covers any thing 
more than this; whether, for instance, it could include 
any definite parts of the property or assets of a busi- 
ness —even trade-marks belonging to the business— 
other than the style or firm of the business itself. 

With respect to the right to the name, several points 
have been decided. It has beeu held to survive upon 
the death of a partner. This law was approved in a 
case where one partner’s interest in good-will (apart 
from the stock and premises) was specially bequeathed 
toalegatee. Robertson v. Quiddington, 28 Beav. 529. 
Lord Romilly there said that the surviving partner 
was entitled to the name of the firm, so that it could 
not be sold. The decision, however, may rest on other 
grounds; and in a case of good-will consisting of a 
business name and of distinct value, we are compelled 
to suppose that this right of survivorship would not 
apply when the business and assets were sold; and the 
question follows (as in the case of a dissolution, to be 
presently adverted to) whether, where there is the right 
to compel a sale of the assets, this does not include the 
exclusive enjoyment of the business name. 

Upon the dissolution and division of assets it has 
been held that the right to the name belongs (in the 
absence of special agreement) to each partner sepa- 
rately. If the business and its property is sold, the 
partners, it would seem, lose their right, for the right 
to the name is part of the property of the business as 
an entirety. There may be some doubt, however, 
whether, wherever a partner is entitled to cOmpel a 
sale of the assets and business, he can call fora sale of 
the exclusive right to use the firm name. It is difficult 
on principle to see why he should not. Independently 
of this point, the law on the question seems to stand 
exactly as it was stated by Lord Romilly in Banks v. 
Gibson, 34 Beav. 569: ‘The name or style of the 
frm * * * was anasset of the partnership, and if 





the whole concern and the good-will of a business had 
been sold, the name, as a trade-mark, would have been 
sold with it. If, by arrangement, one partner takes 
the whole concern, there must be a valuation of the 
whole, including the name or style of the firm. But 
if the partners merely divide the other partnership 
assets, then each is at liberty to use the name just as 
he did before.” 

Levy v. Walker, 27 W. R. 370; L. R., 10 Ch. D. 486, 
seems to us, in the first place, to confirm the doctrine 
that a sale of the business and assets upon a dissolution 
carries the right (to the exclusion of all the partners) to 
use the name. ‘‘ The trade-name,” says Lord Justice 
James, ‘‘ was the name of the business, and that busi- 
ness was sold.’’ But the case is of more striking im- 
portance in regard to the other ground of decision which 
was taken by all the judges. Mr. Justice Lindiey, in 
his book, devotes some observations to the apparent 
reason to be found fora retiring partner objecting to 
his name remaining in the style of the business from 
the consideration that it may involve him in risk. 
Levy v. Walker shows that a party raising this objec- 
tion will be required to make out that it has substan- 
tial validity. The Master of the Rolls discounte- 
nanced the dictum of Lord Cairns that a man may, by 
virtue of some right of property in his name, restrain 
another from using it. Lord Justice James pointed out 
that there is no such property, unless the name can be 
set up as atrade-mark, which is the footing upon which 
the style or firm of a business is protected. We collect 
from the view taken by the members of the Court of 
Appeal of this subject, Which has extensive ramifica- 
tions, that too much caution cannot be used in acting 
upon decisions of the class of which Routh v. Webster, 
10 Beav. 561, is an example, where, upon a motion to 
restrain directors of a company from using plaintiff's. 
name without authority ina prospectus, Lord Lang- 
dale is reported to have used warm language: ‘* What! 
are they (the directors) to be allowed to use the name of 
any person they please, representing him as responsible 
in their speculations, and to involve him in all sorts of 
liabilities, and are they then to be allowed to escape 
the consequences by saying they had done it by inad- 
vertence? Certainly not.’’—Solicitors’ Journal. 

—_—___>—__—_—__ 


NEW BOOKS AND NEW EDITIONS. 


LVI ALABAMA REPORTS. 
Reports of cases argued and determined in the Supreme Court 
of Alabama, during December Term, 1876. By Thomas 
G. Jones, State Reporter, Vol. LVI. Montgomery, Ala. 
Published by Joel White, 1879. Pp. 705. 


HE Supreme Court of Alabama is a tribunal of 
great ability and learning; its opinions are nearly 
always well considered, methodical, and brief; and 
they are very intelligibly reported. While this is not 
by any means the most interesting volume of these 
reports that we have perused, it contains a number of 
cases of general and unhackneyed interest, among 
which we note the following: An agreement by a part- 
ner, with a physician who has knowledge of the part- 
nership, to pay the latter for professional services to 
the former in the goods of the partnership, is invalid, 
unless authorized or ratified by the other partners. 
Hart v. Clarke, p. 19. A witness is not excused from 
answering a question on the ground of self-crimination, 
when the criminal prosecution is barred by the Statute 
of Limitations. Calhoun v. Thompson, p. 166. A 
travelling agent, having a horse of his principal used 
in the business, being informed by him by letter that 
unless he returned and accounted, he would be charged 
with the horse, showed the letter and sold the horse to 
a third person; the agent not having returned and ac- 
counted, such sale conveyed no title. Ib. A misrep- 
resentation of a matured fact by the vendor of personal 
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property, not a mere expression of opinion, at the 
time of or during the negotiations for the sale, form- 
ing a material inducement, and relied on, but not 
exclusively, by the purchaser, is a fraud which will 
avoid the sale, although the vendor did not know it 
to be untrue. Sledge v. Scott, p. 202. The substantial 
re-enactment of a former statute, which has received 
a judicial construction by the courts of the same State, 
is a legislative adoption of that construction. Had- 
dleston v. Askey, p. 218. A railroad, permitting pas- 
sengers to travel on freight trains, is bound to afford 
them an opportunity to procure tickets at other hours 
than such as would enable them to travel more ex- 
peditiously by the regular passenger trains. Evens v. 
Memphis, etc., R. R. Co., p. 246. A contract void under 
the statute of frauds, because not to be performed 
within one year, is not made valid by partial perform- 
ance. Treadway's Executor v. Smith, p. 345. In con- 
sideration of reduced rates and free passage for the 
shipper, a common carrier may lawfully stipulate for 
liquidated damages in case of loss or injury of animals 
carried. South & North Alabama R. R. Co. v. Henlein, 
p. 368. An oral agreement to pay adebt out of a grow- 
ing or unplanted crop is valid as a chattel mortgage. 
Stearns v. Gafford, p. 544. An oral sale of growing trees 
does not pass the title, but amounts to a license to enter 
and cut and remove them within a reasonable time. 
Heflin v. Bingham, p. 566. A voluntary conveyance, 
void as to creditors, is valid as between the parties, 
and cannot be set aside by the grantor’s administrator. 
Strange v. Graham, p. 614. Where persons, under a 
legal disability to convey, owu property, asale of which 
would benefit them, the Legislature may authorize such 
sale in any manner in which they might dispose of it if 
sui juris. Todd v. Flourney’s Heirs, p. 99. 


GALLAUDET'S INTERNATIONAL LAW. 

A Manual of International Law. By Edward M. Gallaudet, 
Ph. D., LL. D., President and Professor of Moral and 
Physical Science in the college for Deaf Mutes, Wash- 
ington, D. C. A.8. Barnes & Co.: New York, Chicago, 
and New Orleans. 1879. Pp. xx, 321. 

The author has very successfully accomplished his 
purpose, announced in the preface, “‘to present within 
a moderate compass the principles of International 
Law, as recognized in the civilized world at the present 
time.’”’” The work is an abridgement of Calvo’s, with 
the addition of some original matter. Its proper office 
unquestionably is as a text-book for general students 
and educational institutions, and with that scope it 
could scarcely be improved. As a “handy book” for 
the professional lawyer it will not be amiss, for the 
principles are all here, and the very full and excellent 
table of contents will enable him to lay his hand 
quickly on what he wants. 


> 
COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tuesday, 
June 17, 1879. 

Judgment affirmed, with costs— The Osborne & 
Cheeseman Co. v. Croombe ; Relyea v. Norris; Jones 
v. Graham; Hallett v. Arnoux; Clark v. Hodgkins. 
—Judgment affirmed—McMahon v. The People.— 
Order affirmed, with costs—The People v. Linus Jones 
Peck; In the Matter of Garvey.— Order reversed, 
with costs—Twomey v. Dunn’s Adm’r.——Order modi- 
fied by striking out that part of it which grants the 
motion to attach the assignee, and as modified affirmed, 
without costs to either party as against the other in 
this court—In the Matter of Reynolds. —Order re- 
versed and motion denied, with costs, and referee di- 
rected to pay back to the purchasers the amount paid 
on their several bids and auctioneer’s fees—Jordan v. 
Poillon, Fitzgerald and ors., appellants. —Appeal dis- 
missed, with costs—O’ Brien v. Browning. 





The Court of Appeals has made the following or- 
der : 
In Court OF APPEALS, June 16, 1879. 
Ordered, That the court will take a recess from Tues. 
day, the 17th of June, 1879, to Monday, the 15th day 
of September, 1879, at 10 o’clock A. M., at which time 
it will meet at the old capitol, in the city of Albany; 
that a new caleudar will then be made, upon which 
will be placed all cases undisposed of on the present 
calendar, without notice, and such other cases as shal] 
be regularly noticed, and proof of which shall be filed 
with the clerk on or before the Ist day of September. 
Ordered, That hereafter the motion days shall be 
the first Tuesday of each sitting éf the court, and 
every second Tuesday thereafter during such sitting, 


——$—$—_——— 
NOTES. 


| gens New York Evening Post speaks the following 
good word of the ALBANY LAW JOURNAL: “ By 
untiring weekly industry our esteemed and legal con- 
temporary at the State capital has expanded itself into 
a book —or rather into eighteen books of fair exterior, 
Of their contents it is only necessary to say that the 
Evening Post has given its readers so many tastes of 
their quality that its uniform excellence will be taken 
for granted. These volumes are of great interest and 
value, uot only to the lawyer, who will find in them 
the latest decisions of the courts and the freshest 
views of all the topics of professional concern, but 
also to the layman, who will find in them the princi- 
ples, the practice, the curiosities and the humor of the 
law presented in an attractive shape.” 


It may be interesting to lawyers to learn the source 
of that hackneyed line in “‘ Pinafore,’’ ‘‘ And so do his 
sisters, and his cousins, and his aunts.’’ The exact 
collocation of these relationships may be found in 
Blackstone’s chapter on Coparcenery, and as Mr. Gil- 
bert, the author of the libretto, is a lawyer, there can 
be no doubt that he has been consciously or uncon- 
sciously pilfering from Sir William. 


Ata meeting of the International Code Committee 
of America, Friday evening, June 6, the folloWing 
were appointed delegates to the Conference of the As- 
sociation for the Reform and Codification of the Law 
of Nations, to be held in London, August 11, 1879: 
David Dudley Field, John Welsh, United States Min- 
ister to England; Joseph P. Thompson, F. A. P. Bar- 
nard, Charles A. Peabody, S. I. Prime, A. P. Sprague, 
Theodore W. Dwight, James Emott, E. C. Benedict, 
John F. Dillon, Amasa J. Parker, Howard P. Wilds, 
Jobnson T. Platt, J. A. Fulton, E. A. Washburn, 
Archibald Alexander and Fisher A. Baker. The sub- 
jects proposed for discussion by the American dele- 
gates at the Conference are the following: Protection 
and neutrality of the projected canal across the Isth- 
mus of Darien; protection of international telegraphs; 
consular jurisdiction in oriental countries; collisions 
at sea; international regulations for lighthouses, sea 
signals and quarantine; extradition of criminals; uni- 
form weights, measures and coinage. Mr. A. P. Sprague, 
the secretary, announced that the London Conference 
was expected to begin on August 11 and continue at 
least fqur days; that the sittings would be in the 
Guildhall, and that the delegates would be welcomed 
by the Lord Mayor and Corporation of thecity. Reso- 
lutions of respect for the memory of the late Elihu 
Burritt, one of the founders of the society, were 
adopted, and Judge Charles A. Peabody was requested 
to prepare an historical essay in relation to the Inter- 
national Code Committee and its work. 
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CURRENT TOPICS. 

HE New York Graphic has a significant cartoon 
entitled ‘‘Jersey Justice.” Justice is repre- 
sented as a blindfold female by the wayside, sword 
and scales in one hand, and in the other outstretched 
a shocking bad hat; at her side a placard inscribed, 
“T am blind; please drop a penny;” over her head 
on a fence another inscribed, “ Price, $1,000.” Is 
it not a reprpach on the administration of public 
justice that two persons condemned to death, and 
one of them a woman, should be dependent fora 
conclusively fair trial upon the pity, caprice, or de- 
sire for notoriety of an opera singer? But so it is 
in the case of Smith and Mrs. Bennett now under 
capital conviction in New Jersey. Right or wrong, 
there is considerable public sentiment that their con- 
viction, or that of one of them, at least, is unjust, 
and yet because they had not $1,000 to pay printers’ 
and stenographers’ charges, they were in danger of 
being hanged without, a review of their case, until 
a charitable lady, a musical artist, ‘‘ passed around 
the hat” in the city of New York. No lack of law- 
yers to advocate their cause without a penny of 
compensation, notwithstanding the stereotyped ut- 
terances of the press about the greed of our profes- 
sion. But because of the lack of some public pro- 
vision for such emergencies these people might have 
died without the deliberate review of their case on 
appeal, unless a woman had coined the public pity 
of a neighboring State for their relief. So Phair 
was indebted for the patient and reiterated hearings 
of his bad case to the interest of a newspaper re- 
porter. Really, there seems here a shocking want 
of forethought and consideration. People should 

be not dependent on public pity for justice. 


Coincident with this affair in our country we find 
in the London Law Times some thoughtful and well- 
considered remarks on pecuniary compensation to 
persons wrongfully accused of crimes. Perhaps the 
recent hard case of Habron has stirred this consid- 
eration. The Times says: 


‘‘The great reformer, Sir Samuel Romilly, once 
had in contemplation the passing of an act enabling 
criminal courts to give compensation, as will be seen 
from the following passage extracted from his me- 
moirs: ‘ What I have in contemplation to do, how- 
ever, compared with what should be done is very 
little. It is only, in the first place, to invest crimi- 
nal courts with a power of making to persons who 
shall have been acquitted a compensation to be paid 
out of the county rates, for the expenses they will 
have been put to, the loss of time they will have in- 
curred, the imprisonment, and the other evils they 
will have suffered; not to provide that there should 
be a compensation awarded in all cases of acquittal, 
but merely that the court, judging of all the cir- 
cumstances of the case, should have a power, if it 
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thinks proper, to order such a compensation to be 
paid and to fix the amount of it; a similar power to 
that which it now has under two acts passed in the 
reign of Geo. II to allow the expenses of the pros- 
ecution, and a compensation for loss of time and 
trouble to the prosecutor.’ ” 

We should never be in favor of granting any 
‘*compensation for loss of time and trouble to the 
prosecutor.” His action is voluntary, and is a duty 
which he ewes to the public. He should not be re- 
warded for it, nor induced to it by pecuniary con- 
siderations. At the same time he should not be 
mulcted in damages when he fails in maintaining an 
indictment which he has promoted. He should not 
be deterred from an apparent duty. But as to the 
accused person the case is different. He may be 
ruined in his fortunes by an unjust accusation, and 
yet there is no remedy, Certainly the grant of such 
indemnity ought to be most cautiously and sparingly 
bestowed, and only in the clearest cases of injustice 
and hardship, but some such cases there certainly 
are. Does not society owe to persons acquitted on 
manifest proof of innocence some indemnity for the 
expenses of their defense, if not for loss of time 
and injury to business? We agree with the Times 
when it says, ‘‘ it seems scarcely open to argument 
that a prisoner who is acquitted upon evidence which 
completely establishes his innocence should receive 
some other satisfaction than is contained in the ver- 
dict of a jury, and perhaps a remark of the judge 
that he leaves the court without a stain on his 
character.” The proper residence for the power of 
granting such indemnity is the court which hears 
the trial. 


There are pending before Parliament four bills to 
extend the liabilities of public companies and other 
employers for injuries to their servants arising from 
accidents. Mr. Joseph Brown, Q. C., recently read 
a paper on these bills, before the Social Science As- 
sociation. The most radical bill is Mr. MacDon- 
ald’s, which proposes altogether to obliterate the 
doctrine of non-liability for injuries produced to. 
one servant by the negligence of another in the 
same common employment. As Mr. Brown says: 
‘“‘In future, therefore, if Mr. MacDonald has his 
way, every gentleman must pay his domestic serv- 
ants for any injury caused by a fellow-servant’s 
fault. If the cook spills scalding water over the 
footman’s legs, if the nurse stumbles over a coal- 
scuttle which the housemaid left on the stairs, or 
the coachman drives on while the footman is getting 
up behind, the master must pay for it.” This bill 
has been unfavorably reported. The Attorney-Gen- 
eral’s bill is aimed at railways, factories, mines, and 
‘¢other works,” and makes their owners liable to 
their own workmen for injuries caused by the neg- 
lect of any “servant in authority ;” which phrase is 
defined as including all persons managing the whole 
or any part of the works, but no others. This bill 
is recommended in committee, and appears to coin- 
cide with .the agjudications, although Mr. Brown 
ingeniously argues against any increase of liability 
because of the delegation of superintendence. He 
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says the employment of managers is safer for the 
public than direct management by the owners. “If 
I were to drive a coach I should certainly cause 
more accidents than by employing a practical coach- 
man.” ‘True, but would you be any less liable ? 
Mr. Brassey’s and Earl de la Warr’s bills are sub- 
stantially the same, and render the employer liable 
not only for managers ‘but for foremen and over- 
seers, and for all injuries from defective machinery, 
etc., thus making the employer a warrantor of his 
machinery, which is a very radical, and, as it seems 
to us, unwise innovation. Mr. Brown very acutely 
suggests that all these devices will practically prove 
futile, for “none of these bills contain any clause to 
prevent a workman from contracting himself out of 
the act. If passed into law, therefore, the great 
companies and other employers have only to make 
the workmen sign a rule agreeing not to claim com- 
pensation in respect of any damage from the neg- 
lect of a fellow-servant, in order to set aside the act 
of Parliament.” 


An important point of insurance law was decided 
by the New York Court of Appeals in Hay v. Star 
Fire Insurance Company, of which we gave an ab- 
stract on the 14th instant. The policy contained a 
clause that no action should be maintained for any 
loss under it, unless commenced within twelve 
months “after the loss shall oceur.” But the clause 
had been fraudulently inserted in the policy, pur- 
porting to be a renewal of a previous one which did 
not contain such a provision, and which was differ- 
ent from the present in other material respects. The 
court granted reformation to conform the policy to 
the original, in the other respects, and recovery upon 
the reformed contract, although more than twelve 
months had expired. But the court evaded the 
limitation clause not by reformation, but by con- 
struction. They said: ‘“‘The limitation should be 
construed to commence when the loss was due and 
payable. The words ‘after the loss shall occur’ re- 
fer to the time when the loss has become a fixed 
demand, and not to the time of the actual destruc- 
tion. The parties could not have intended to fix a 
limitation so that by a compliance with other condi- 
tions the whole time might elapse and thus result in 
depriving the party of any right of action. Limi- 
tations of actions never commence until the cause 
of action accrues. It will not be presumed that the 
parties intended to violate this universal rule.” And 
the court cite, as decisive of this point, Mayor v. 
Hamilton Fire Insurance Company, 39 N. Y. 46, 
where the language was ‘‘six months after any loss 
or damage shall accrue.” It should seem that “ ac- 
crue” is a very different expression from ‘‘ occur” 
—a much “more tenderer” word, as Mr. Weller 
would say. The occurrence of a loss seems a very 
different thing from the growing due of a debt by 
reason of it. The surrender of Cornwallis occurred ; 
it did not acerue. National independence accrued 
from it, but did not occur from it. It would appa- 
rently have been more consistent to,reform the pol- 
icy by striking out the limitation clause, than to 
evade its evident meaning. 





The situation of the taxing power is defined in a 
late decision of the Supreme Court of Tennessee, 
In respect to the city of Memphis the Legislature by 
an enactment had taken away the power from the 
ordinary tribunal and vested in what was called a 
Taxing District, composed of officers or bodies 
nominated partly by the governor with the advice 
of the senate, or the courts, and partly by the pop- 
ular voice. The effect of this enactment was to 
put the municipality in charge of a ‘ committee,” 
at which the people murmured and imagined a vain 
thing, namely, that this was “taxation without rep- 
resentation.” The enactment is now pronounced 
constitutional, and the doctrine is re-enunciated, 
that the popular expression as to taxation can be 
made only through the representatives of the people 
in the Legislature. 


The nomination of Secretary McCrary to succeed 
Judge Dillon hangs fire in the Senate, but, it is un- 
derstood, not on political but on legal grounds, 
Some of the best lawyers in the Senate are of opinion 
that there is no ‘‘ vacancy ” which the President has 
power to fill or the Senate to confirm, inasmuch as 
Judge Dillon’s resignation is conditioned not to take 
effect until next September. There may be some 
question whether a nominatioy to fill a vacancy that 
has not occurred but which may occur is within the 
purview of the Constitution. But the solution of 
the difficulty is very easy. All that is necessary is 
to wait. 


It is certainly important for the citizen to know 
whether he is bound, at the call of a policeman, to 


aid him in arresting a criminal. But it seems that 
authorities differ on the point. A man having been 
convicted at the Clerkenwell London police court 
for declining to help a policeman in apprehending 
two persons charged with theft, a British citizen 
writes in high dudgeon about it to a daily newspaper, 
and ‘* wants to know ” how this differs from “ con- 
scription.” Whereupon the Law Times laughs at the 
indignant citizen, telling him that “the knowledge 
of the existence of such duties is almost universal 
in the country for the existence of whose liberties 
he is so laudably anxious,” and referring him to Reg. 
v. Sanders, L. R., 1 C. C. 75; which, by the way, 
does not seem to be at all in point. On the other 
hand, the Zaw Journal, while it does not exactly 
deny the legal duty in question, ‘‘ wants to know” 
how to solve the practical dilemma following, 
namely : 

‘Ts it worse to be hustled by a police constable, 
dragged to the station house, brought up before a 
magistrate, and fined 40s. for ‘ not moving on’ and 
for hindering the police in the execution of their 
duty; or to save your body from injury, and to be 
convicted and fined 40s., at Middlesex Sessions, for 
not aiding a police constable in arresting a criminal ? 
This is now the alternative presented to passengers 
in the streets of the metropolis.” 

And the Journal intimates that it is the part of dis- 
cretion to escape the personal injury, so long as the 
cost is the same in either event. Our legal brethren 
have a great deal of trouble on the other side. 
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How much better to emigrate to this favored land 
where courts and policemen always do their exact 
duty. 


We believe that American juries are not apt to 
give insufficient verdicts in actions against railway 
companies for personal injuries. But the action of 
the jury and of the appellate court seem to us rather 
extraordinary in the English case of Phillips v. Lon- 
don and Southwestern Railroad Company, where the 
jury awarded £7,000 damages, and the court set it 
aside as too little. The plaintiff was a physician, 
who had been in the receipt of £6,500 average an- 
nual income, and by the carelessness of the defend- 
ant he was permanently disabled from pursuing his 
profession. The Law Times says of this case: ‘‘To 
estimate the professional earnings at one year’s pur- 
chase only seems to be putting them rather low; but 
we know of no instance in which damages in such 
an action have been increased upon an appeal to the 
court. That they should be reduced, is, of course, 
a matter of every day experience; the most memo- 
rable instance perhaps being that of Pym v. Great 
Northern Railway Company, 32 L. J. 377, Q. B., in 
which the jury gave £13,000, and the court reduced 
the amount to £9,000.” Now we should call the 
verdict a good round one. It will hardly answer 
to mulct carriers in damages equal in amount to the 
probable life-earnings of those who suffer from their 
carelessness. The interest of $35,000 would afford 
a tolerable support to an average family, allowing 
that the head had no other property, and could 
never earn any thing more. Public policy requires 
that these matters should be gauged by the standard 
of necessaries rather than of luxuries, 

eeepncimniliencionesice 
NOTES OF CASES. 

HE interesting question of the legal force of 
‘‘initials”” in acanvass of votes was considered 

by the Supreme Judicial Court of Massachusetts in 
the recent case of Clark v. The Board of Examiners. 
Leonard Clark of Springfield was a candidate for 
‘county commissioner. Certain ballots were cast for 
“TL, Clark of Springfield,” and the question arose 
on a petition for a mandamus to compel the board 
of examiners to count such ballots for Leonard 
Clark. The petitioner offered to prove that the bal- 
lots were cast for him, and the respondents admitted 
it but claimed that such evidence was incompetent. 
The court held that as some other person might have 
been intended, the board of examiners was not 
bound to count the ballots for Leonard Clark. The 
court said: ‘‘It is quite usual to express the chris- 
tian names of persons, both in their own signatures 
and by other persons, by one letter only, although 
a single letter rarely constitutes the whole christian 
name. The use of an initial letter only in legal doc- 
uments, proceedings, or votes is not to be com- 
mended, because of the danger of uncertainty in 
the identification of the person; yet when no doubt 
of the identity is created, or when any such doubt 
may be removed by competent evidence, the omis- 
sion to set forth the christian name at length, either 








in a person’s own signature or in his description by 
another person (even if the latter knows his full 
name) though incomplete, is not necessarily errone- 
ous. Regina v, Avery, 18 Q. B. 576; Commonwealth 
v. Hamilton, 15 Gray, 480; Getchell v. Moran, 124 
Mass. 404. The board of examiners cannot receive 
or consider extrinsic evidence, and is confined to the 
records of votes returned and laid before it accord- 
ing to the statute. Upon the face of the returns, 
the votes cast for L. Clark of Springfield may pos- 
sibly indicate a person whose whole christian name 
consists of the letter L, or more probably a person 
of whose name this letter is the initial, and may be 
either Leonard, or Lewis, or Luther, or any other 
name beginning with this letter. This is the utmost 
that can be known from the returns taken by them- 
selves. It is impossible for this court upon the 
record before it to say that the board of examiners 
erred in refusing to count the votes in question for 
Leonard Clark. This view of the case is supported 
by the opinions of most respectable judges in Maine 
and in New York. Opinion of Justices, 64 Me. 596; 
People v. Ferguson, 8 Cow. 102, 106, 107; People v. 
Seaman, 5 Denio, 409; People v. Cook, 14 Barb. 259, 
and 4 Selden, 67; People v. Pease, 27 N. Y. 45; Peo- 
ple v. Smith, 47 id. 772, 779. In Michigan, the 
judges, differing from those of New York, have gone 
so far as to hold that, even upon an information to 
try the title to an office, votes describing the chris- 
tian name by a single letter could not be added to 
votes fora person of a corresponding full name. 
People v. Tisdale, 1 Doug. (Mich.) 59; People v. Hig- 
gins, 3 Mich. 283; People v. Cicott, 16 id. 283; People 
v. Molitor, 23 id. 342.” 


In Johnson v. Kaiser, to appear in 30 N. J. 39, it 
was held that in an action against a surviving part- 
ner to recover a debt due from the firm, the defend- 
ant may set off a debt due him individually, pro- 
vided he had a subsisting right to the set-off at the 
time the action was commenced. Where the de- 
ceased partner dies after plea filed, the right to set 


off an undivided debt does not exist. This right of 
set-off by the surviving partner in a proper case is 
clear upon principle and authority. French v. An- 
drade, 6 T. R. 582; Slipper v. Stidstone, 5 id. 493. 
The surviving partner could bring an action for such 
claim, and could join with it in the same action a 
claim due to him individually. Hancock v. Haywood, 
3 T. R. 433. The rule in England is well estab- 
lished that there must be an existing right to bring 
a cross-action at the timesof suing out the writ. 
The older cases indicated that if the claim existed 
at the time of filing the plea it was well pleaded. 
Incus v. Marsh, Barnes, 453; Sullivan v. Montague, 
Doug. 106; Reynolds v. Beerling, id. 112 n. Even 
this rule would not aid the defendant in the present 
action. But this idea was abandoned by the Eng: 
lish courts, and they finally placed the doctrine as it 
now exists, namely, that at the time of commencing 
the action the set-off must be a subsisting right of 
action. vans v. Prosser, 3 T. R. 186; —s v. 
Smith, 3 id. 509; Babington on Set-off, 68; and see 
Carpenter v. Butterfield, 3 Johns. Cas. 145; W hitta- 
ker y. Trumbull, 3 Barr. 172. 
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SEVENTY-THIRD NEW YORK REPORTS. 


F we have reckoned right, this volume contains 
118 cases, of which 42 are memoranda. Of the 
whole number, 73 are affirmances, 34 reversals, 7 dis- 
missals, 3 modifications, and 1 discontinuance. So 
far as the report discloses — for of course the mem- 
oranda do not always disclose —the result of the 
trial court was affirmed in 47 and reversed in 29 in- 
stances. There were dissents in 15 cases; a single 
judge in 7 cases; 2 judges in 4 cases; 3 judges in 
4 cases. The reversals of the General Term are 
consequently about one-third. Of the cases reported 
in full, 17 are from the First Department, and of these 
11 are aflirmances and 6 reversals; 14 are from the 
Second Department, and of these 10 are affirmances 
and 4 reversalsg 14 are from the Third Department, 
and of these 8 are affirmances and 6 reversals; 15 
are from the Fourth Department, and of these 10 are 
affirmances and 5 reversals. The chief judge did 
not vote in ten cases; Judge Miller in six; Judge 
Rapallo in four; Judge Folger in two; and Judges 
Earl and Andrews in one each. Of the opinions 
reported in full, 13 are by the chief judge, 14 by 
Judge Allen, 8 by Judge Folger, 15 by Judge An- 
drews, 8 by Judge Rapallo, 10 by Judge Earl, 6 by 
Judge Miller, and 4 per curiam. The opinions in 
full are all of March term, 1878. 

The most striking case in this volume is the cele- 
brated one of Lange v. Benedict, p. 12, which is 
probably familiar to most of our readers. Lange 
was convicted in the United States Circuit Court 
for the Southern District of New York for unlaw- 
fully having in his possession United States mail 
bags of the value of less than $25. The prescribed 
punishment was imprisonment or fine. The defend- 
ant, Judge Benedict, sentenced him to both impris- 
onment and fine. Lange paid the fine immediately, 
and having been in prison five days, he sued out 
habeas corpus, and was brought again before the 
same court at the same term, when the sentence was 
vacated and he was re-sentenced to imprisonment 
only, and was again imprisoned. Although he had 
to go to the United States Supreme Court for relief, 
he was finally released on the habeas corpus. Inci- 
dentally we may observe that no part of his fine was 
refunded. He then brought this action against 
Judge Benedict for false imprisonment. The com- 
plaint was demurred to; the demurrer was overruled 
by the trial court; this was reversed by the General 
Term, and that was affiemed by the Court of Ap- 
peals. The opinion of Judge Folger, covering fif- 
teen pages, is a beautiful example of reasoning until 
it arrives at the vital point, and then it becomes ut- 
terly inconclusive and begs the question. We look 
in vain for any demonstration of the proposition, 
necessary to sustain this judgment, that the court 
had any jurisdiction of Lange when he was re-sen- 
tenced ; that its jurisdiction had not been exhausted 
by the former sentence and the fulfillment of the 
legal part of it. It will always remain impossible 
to satisfy the profession that this judgment is right. 
We speak the more confidently, not only because we 





have carefully examined the question (see note to 
Busteed v. Parsons, 25 Am. Rep. 694), but because 
the highest legal tribunal of our country discharged 
Lange on the ground that there was no jurisdiction 
in the court when he was re-sentenced. The pres- 
ent opinion is unanimous. The “ brief” of the ap- 
pellant’s attorney is a monument of legal learning; 
the citations covering nine pages of the report. The 
outcome of this litigation was the recent dismissal 
of the appeal from this judgment, to the United 
States Supreme Court. 

On the great subjects of carriers, insurers, negli- 
gence, and master and servant we find some impor- 
tant decisions. 

An interesting railroad case is Fairfar v. N. Y. 
Central, ete., R. R. Co., p. 167. The plaintiff at 
Montreal bought a ticket for New York, by way of 
railroad to Troy or Albany, thence by boat. His 
portmanteau was checked by the same route. At 
Troy the agent of the Rensselaer and Saratoga Rail- 
road Company delivered it to the defendant, with- 
out the plaintiff's knowledge or assent, who carried © 
it to New York, and placed it in the baggage-room, 
whence it disappeared. It contained clothing and 
39 English sovereigns. A verdict for the plaintiff 
was sustained, for the value of the sovereigns, and 
for the value to the plaintiff of the clothing, irre- 
spective of its market value. ; 

In Hill v. Syracuse, etc., Railroad Co., p. 351, it 
was held that a receipt or bill of lading delivered 
by the defendant, on the receipt of goods for trans- 
portation, and accepted without objection, there 


being ample opportunity to read it, charges the ship- 
per with notice of its contents and forms the con- 
tract, although it may differ from a parol agreement 
for the carriage of the same goods made shortly be- 


fore that time. Bostwick v. Baltimore and Ohio R. 
R. Co., 45 N. Y. 712, was distinguished on the 
ground that there the property had been shipped 
before the bill of lading was delivered, and was be- 
yond the reach or control of the shipper. 

Distinguishable from this is Mfadan v. Sherard, p. 
329. The plaintiff, while travelling on a railroad 
train, delivered his baggage check to a baggage ex- — 
press agent, who gave him a printed receipt, marked 
‘*domestic bill of lading,” and containing a clause 
limiting the liability to $100. The car was dimly 
lighted, so that the plaintiff could not have read 
the receipt. He put it in his pocket, without any 
remark on either side. Held, that these facts did not 
establish a contract for such a limited liability, as 
matter of law. The case is substantially like Blos- 
som v. Dodd, 43 N. Y. 270. 

In Muller v. McKesson, p. 195, defendants kept in 
a yard a ferocious watch-dog, fastened by day, loose 
at night. Their engineer was accustomed to fasten 
him in the morning. The plaintiff was a night- 
watchman, whose duty was to open the gate of the 
yard every morning. In doing this one morning, 
the dog, not having been fastened, bit him. eld, 
that defendants were liable therefor; the defend- 
ants keeping such an animal at their peril, the neg- 
ligence of the co-servant,* the engineer, did not re- 
lieve them from that duty, and the plaintiff was 
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not guilty of contributory negligence as matter of 
law. The court say there is a conclusive presump- 
tion of negligence; ‘‘the negligence of the master 
being immaterial, that of his servant must be also.” 
The same doctrine is reiterated in Lynch v.sMcNally, 
p- 347, which is also a bad dog case. The plaintiff, 
passing defendant’s store, offered defendant's dog, 
lying unfastened in front of the store, a piece of 
candy, when it sprang at her and bit her. The de- 
fendant knew the dog was vicious. The court say, 
‘*contributory negligence, as that term is under- 
stood in law, is not a defense. To constitute a de- 
fense to such an action it must be established that 
the person injured did some act from which it may 
be affirmed that he brought the injury upon him- 
self.” 

In Kennedy v. Mayor, p. 365, the city of New 
York was held liable for the loss of the plaintiff's 
horse, which, suddenly becoming unmanageable, 
backed off a dock unprovided with a string piece. 

In Connecticut Fire Insurance Company v. Erie 
Railway Company, p. 399, it was held, (1) that if a 
loss under a fire insurance policy is caused by the 
wrongful act of a third person, the insurer, upon 
payment, is subrogated to the rights and remedies 
of the assured and may maintain an action against 
the wrong-doer; (2) if the insured receives damages 
from the wrong-doer before payment by the insurer, 
the amount must be applied in discharge of the pol- 
icy; but (8) if the insurer, after such payment, vol- 
untarily pays the policy, he cannot maintain an ac- 
tion against the wrong-doer. The court pronounce 
this a novel case. 

Sherwood v. Agricultural Insurance Co., p. 447, was 
a case of “dying without consent of the insurer.” 
A policy of fire insurance provided that: ‘‘If any 
insurance has been, or shall hereafter be, made upon 
the property hereby insured, not consented to by 
this company in writing hereon; or if, without the 
written consent of the company first had and ob- 
tained, the said property shall be sold or conveyed, 
or the interest of the parties therein be changed in 
any manner, whether by act of the parties or by 
operation of law, or the property shall become in- 
cumbered by mortgage, judgment, or otherwise, 
then, and in every such case, and in either of said 
events, this policy shall be null and void.” The in- 
sured died, leaving a will disposing of all his estate. 
Two years afterward a loss occurred. Held, that the 
policy was avoided. The court held that the re- 
quirement of consent was not intended to attach to 
every change of interest specified; as, for example, 
it could not attach to the recovery of a judgment; 
and therefore the fatal changes of interest were not 
limited to such as a consent could attach to. How- 
ever absurd the conclusion may be, the grammatical 
construction clearly indicates that the consent was 
meant to attach to the whole sentence; otherwise a 
change of interest even with consent would be fatal 
to the policy, according to its grammatical construc- 
tion. There is but one “if” on which the whole 
grammatical sense hinges. If the ‘‘if” had been 
repeated before the words ‘‘ the interest of the par- 
ties,” the case would be different. But the vital 


point seems more radical. Is this a case where the 
interest was changed either by act of parties or ope- 
ration of law? Was not the intervening agency, 
that effected the change of interest, the act of Prov- 
idence, namely, death ? Neither the act of the party, 
namely, the devise, nor the operation of law, namely, 
the statute of wills, would have wrought the change 
unless the insured had died. When he died, and 
in consequence of his death, his act and the statute 
took effect, and effectuated the change, but they did 
not bring about the change. The court laid stress 
on the lapse of time between the death and the loss, 
and urge that it was not a case of ‘‘hardship.” To 
this we assent, and therefore incline to the Irish 
verdict, regarding the disposition of the case: ‘‘ Not - 
guilty, but advise you never to do it again.” The 
chief judge and Judge Miller did not vote. 

In Meyer v. Knickerbocker Life Insurance Co., p. 
516, the doctrine is reiterated, that where the in- 
surer wrongfully refuses a premium, claiming that® 
the policy has been forfeited, the insured may main- 
tain an action to have it declared in force; and that 
it is unnecessary to continue to tender the succeed- 
ing premiums, the judgment providing for the pay- 
ment of them with interest. ‘ 

In Calwo v. Davies, p. 211, itis held that when a 
grantee covenants to pay an existing mortgage by 
the grantor upon the premises, the relation of prin- 
cipal and surety is created, and an agreement by the 
holder of the mortgage, with the grantee, without 
the mortgagor’s consent, to extend the time of pay- 
ment, discharges the mortgagor from personal lia- 
bility. See note to Fiske v. Tolman, 26 Am. Rep. 
660. 

In Comstock v. Hier, p. 269, the plaintiff had in- 
dorsed a note for accommodation of the maker, for 
a special purpose; the maker diverted it, and trans- 
ferred it to the defendant in payment of an antece- 
dent debt; the defendant transferred it to a bona 
Jide holder, who collected it of the plaintiff. In an 
action to recover the amount from the defendant, 
held, that, having no title to the note, his transfer 
was a conversion, and he was liable, although he 
acted in good faith and in ignorance of the plain- 
tif?'s rights. An interesting opinion by the late 
Judge Allen. 

We should be glad to review this volume farther, 
but our space will not warrant it. 


THE TRANSPORTATION OF FUGITIVE 
CRIMINALS. 


BY SAMUEL T. SPEAR, D. D. 


HE decision of Judge Nelson, of the United States 
District Court in Minnesota, in the recent case of 
In re Burke, published in the St. Paul and Minneapo- 
lis Pioneer Press, January 25, 1879, relates to a some- 
what novel question in the construction and applica- 
tion of extradition law. The facts, as stated by the 
judge, are the following: 
Governor Cullom, of the State of Illinois, had made 
a requisition in due form upon Goveruor Pillsbury, of 
“the State of Minnesota, for the arrest and delivery of 
one Samuel Frank, as a fugitive from justice, and ap- 





pointed James H. Burke as the agent to receive the 
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fugitive and transport him to the former State. The 
papers being found conformable to law, Governor 
Pillsbury ordered, the arrest and made the delivery. 
While Burke was proceeding with Frank through Wis- 
consin on his way to Illinois, a Wisconsin judge issued 
awrit of habeas corpus, and, upon hearing the case, 
discharged the prisoner, who thereupon returned back 
to Minnesota. Burke followed him, and, under the 


‘authority claimed by virtue of the warrant of Gov- 


ernor Pillsbury, re-arrested him on Minnesota soil. 
For this act he was himself arrested by the order of a 
court in Minnesota, and committed to prison, on the 
charge of kidnapping. He then applied to Judge Nel- 
son for a writ of habeas corpus, setting forth these 
facts in his petition; and thus the question of the le- 
gality of his imprisonment came before the court. 

Judge Nelson, upon hearing the case, decided that, 
unless the petitioner had done some act not authorized 
by the warrant of the executive of the State of Minne- 
sota — which, as he held, was not a fact —he was fully 
protected thereby, and that this protection extended to 
him in the “ re-arrest of Frank after his discharge by 
the State court of Wisconsin and his return to Minne- 
sota.”’ The discharge was regarded as being coram non 
judice, and, therefore, as void. Even if the court had 
jurisdiction to inquire into the proceedings by which 
Frank was arrested and delivered into the custody of the 
agent, still the warrant of Governor Pillsbury showed 
that all the conditious specified by the law of Congress 
had been cémplied with, and hence furnished a conclu- 
sive reason ‘‘ why the action of the Wisconsin court isa 
nullity.””. On both grounds Judge Nelson treated this 
action as “absolutely void,” and ordered the discharge 
of Burke from the custody of the sheriff. 

This case raises a question of law in respect to that 
branch of the extradition process which relates to the 
transportation of fugitive criminals from one State to 
another, when,as is often the fact, it is mecessary to carry 
them, as prisoners, through another State or States. 
Have the courts of such State or States, through whose 
territory the prisoners are being carried, the right to 
interfere by the writ of habeas corpus, and pass judg- 
ment upon the legality of the proceedings by which 
the custody was acquired, and is being maintained? 
The Wisconsin judge, by his action, answered this 
question in the affirmative; and Judge Nelson, in his 
deliverance, answered it in the negative, remarking 
that this is the “first reported instance of any inter- 
ference by the judiciary of a State through whose ter- 
ritory the fugitive from justice is being transported.” 
Which of these answers is to be accepted as a true 
statement of the law? 

Section 5278 of the Revised Statutes of the United 
States, after specifying the conditions of the obliga- 
tion to deliver up fugitive criminals, declares that, 
when these conditions have been complied with, “ it 
shall be the duty of the executive authority of the 
State or Territory to which such person has fled to 
cause him to be arrested and secured, and to cause no- 
tice of the arrest to be given to the executive authority 
making such demand, or to the agents of such author- 
ity appointed to receive the fugitive, and to cause the 
fugitive to be delivered to such agent when he shall 
appear,”’ provided he “appears within six months 
from the time of the arrest.’’ This statuto confers the 
power to cause the arrest aud make the delivery, either 
by issuing the executive warrant directly to the agent, 
and authorizing him to arrest the party and/remove 
him from the State or Territory, or by issuing such 
warrant to some officer of the State or Territory, and 
directing him to make the delivery to the agent. The 
former of these methods seems, according to Judge 
Nelson’s statement of the case, to have been adopted 
by Governor Pillsbury. The usual practice is to make 
the arrest and delivery through some officer of the 
State or Territory on which the demand is made; and 





in some of the States this is expressly required by State 
law. 
Section 5279 of the same statute provides that “ any 
agent so appointed, who receives the fugitive into his cus- 
tody, shall be empowered to transport him to the State 
or Territory from which he has fled,” and that “every 
person who, by force, sets at liberty or rescues the fu- 
gitive from such agent while so transporting him, shall 
Be fined not more than five hundred dollars or impris- 
oned not more than one year.’”’ This section, like the 
previous one, proceeds upon the supposition that an 
agent would be appointed by the executive authority 
of any State or Territory that seeks the custody of a 
fugitive criminal, and clothes such agent with the neo- 
essary power, independently of any other authority, to 
transport the criminal through any number of inter- 
mediate States or Territories. Any local legislation, 
forbidding or interfering with the exercise of this 
power, would be unconstitutional, because inconsist- 
ent with the extradition provision of the Constitu- 
tion, and the law enacted by Congress to carry the 
same into effect. 

So far as the States have legislated upon this subject 
at all, they have aimed to secure the right of unmo- 
lested transit through their respective territories. As 
examples, see the General Statutes of Connecticut, 
1875, p. 544, and the General Statutes of New Hamp- 
shire, 1878, p. 600. There is no objection to such leg- 
islation, if not Mconsistent with the law of Congress; 
yet it seems quite unnecessary. The right is already 
secured by the supreme law in every State and Terri- 
tory of the United States; and provision is made for 
punishing any person who, by force, rescues the fugi- 
tive from the custody of the agent while so transport- 
ing him. 

It is, of course, assumed that the agent claiming 
the custody, and exercising the power which the law 
confers, will have in his possession some documeut- 
ary evidence showing the fact of his appointment 
and the delivery of the criminal into his custody 
by the proper executive authority. The warrant 
of the delivering governor, if what it should be, is 
sufficient for both of these purposes. For things done 
in the discharge of his duty, and in pursuance and 
execution of the law, the ageut is protected by the au- 
thority under which he acts. It is only when he ex- 
ceeds this authority that he is answerable therefor. 
See In re Bull, 4 Dill. 323. 

The law of Massachusetts provides that the goy- 
ernor shall issue his warrant of arrest to some officer 
of that State, “authorized to serve warrants in crim- 
inal cases, directing him, at the expense of the agent 
making the demand, at the time designated in the 
warrant, to take and transport such person to the line 
of this State, and then to deliver him over to such 
agent.’’ Gen. Stat. of Mass., chap. 177, $3. The prac- 
tice of Massachusetts governors conforms to this rule; 
and to this they add a special warrant given to the 
agent who receives the fugitive at the line of the State, 
setting forth the fact of the requisition and the ap- 
pointment of the agent by the demanding executive, 
and authorizing him to receive the fugitive, and trans- 
port him to the State or Territory from which the de- 
mand proceeds. A similar provision for arrest is made 
by the law of Pennsylvania. See Purdon’s Annual 
Digest, 1873-78, p. 2108. 

It follows, as a necessary consequence from these 
premises, that no court in any State or Territory 
through which the agent must pass in the performance 
of his duty, bearing with him the proper credentials of 
his authority, can have any jurisdiction to discharge the 
prisoner from his custody. It is not the province of a 
court, in any other State, ‘‘ after the concurrent action 
of the two States alone interested in the transaction,” 
to inquire into and pass judgment upon the-question 
whether the proceedings, as between these States, 
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were according to law or not. They have already 
settled that question by the proper authority; and 
that settlement ought to be regarded as conclusive. It 
was on this principle that Judge Nelson said that the 
Wisconsin court, “‘ on discovering, by the return of the 
agent, that the person in custody was held by virtue 
of the Constitution and laws of the United States in 
respect of fugitives from justice, and the two States in- 
terested in the transaction had concurred in their ac- 
tion, should have proceeded no further. Any further 
action obstructing this constitutional right was abso- 
lutely void.” 

The Constitution, in article 4, section 1, expressly 
provides that ‘‘full faith and credit shall be given in 
each State to the public acts, records and judicial pro- 
ceedings of every other State.” This undoubtedly ap- 
plies to those executive acts authorized by the Con- 
stitution and the law of Congress, by which one State 
demands aud another delivers up fugitive criminals. 
Proceeding under and protected by these acts, the 
agent has full authority to hold and transport the fugi- 
tive through a dozen States, if necessary, in the per- 
formance of his duty. If the question whether the 
requisition and delivery are conformable to law, is to 
be judicially considered by habeus corpus, the proper 
place for such consideration is in either the demand- 
ing or the delivering State. ‘ Full faith and credit ”’ 
are to be given in every other State to the executive 
acts which vest the authority in the agent; and hence 
these acts are conclusive in respect to his power, and 
open to no inquiry as to their validity in other States 
through which the fugitive is being transported, and 
which have no other connection with the matter. The 
utmost limit to which courts in other States could ex- 
tend their power, would be to ascertain whether the 
agent is clothed with the requisite authority, without 
auy inquiry into the antecedent proceedings; and 
this fact, if appearing, should be the end of the case. 

Admit the principle assumed by the Wisconsin 
judge, and it would lead to great difficulties, if not 
endless confusion, in the execution of the extradition 
provision of the Coustitution. The agent would be 
liable to have his authority, and also the validity of the 
proceedings by which it was acquired, called in ques- 
tion by every court having the power to issue a writ of 
habeas corps, through whose jurisdiction in every 
State he might pass with the prisoner. Any number 
of such writs in different jurisdictions might be issued 
in succession. Every writ would involve the legal 
possibility that the prisoner might be discharged, and 
thus the action of the two States, directly concerned 
in the transaction, might be rendered wholly nugatory. 
Such a possibility is plainly inconsistent with both the 
letter and intent of the Constitution, and of the law 
to carry it into effect. The conclusion, therefore, is 
that Judge Nelson was right in his exposition of the 
law, and that the action of the Wisconsin judge was 
without jurisdiction, and hence wholly void. 

cinta kebdiagiiniicl 
FORMER ACQUITTAL— CONVICTION AS AC- 
CESSORY AFTER ACQUITTAL AS 
PRINCIPAL. 
SUPREME COURT OF NEW HAMPSHIRE. 
STATE V. BUZZELL. 


Former acquittal should be pleaded specially. 

One who has been acquitted asa principal in a felony, 
may be convicted as an accessory before the fact in 
the same felony. 


NDICTMENT, for being an accessory before the fact 
toa murder. Before thisindictment was found the 
defendant had been acquitted on another indictment 
charging him as principal in the same murder. With- 





out requiring him to plead, the court reserved the ques- 
tion, whether, having been acquitted as a principal, he 
can be convicted as an accessory. 


The Attorney-General and Carter, Solicitor, for the 
State. 


Copeland & Edgerly, for defendant. 


ALLEN, J. Former acquittal should be pleaded spe- 
cially. State v. Sias, 17 N. H. 558, 559; United States v. 
Wilson, 7 Pet. 150, 160; Com. v. Gould, 12 Gray, 171: 
Com. v. Merrill, 8 Allen, 545, 547; Com. v. Bakeman, 105 
Mass. 53,58; Rex v. Bowman, 6 C. & P. 337; 2 Hale’s P. 
C. 241, 255; 1 Bennett & Heard’s C. C. 541 (2d ed.); 1 
Arch. Cr. Pr. & Pl. 114 n. (6th ed.); 1 Whart. Cr. L., 
§ 568; 1 Bish. Cr. Pr., § 579. It being new affirmative 
matter, and not a denial of any allegation of the in- 
dictment, the burden of proof, on a traverse of the 
plea, is on the defendant (Com. v. Daley, 4 Gray, 209, 
210; State v. Small, 31 Mo. 197; Rex v. Parry, 7 C. & P. 
836, 839; 1 Arch. Cr. Pr. & Pl. 113, n.); and he has the 
opening and close. Rex v. Sheen, 2 C. & P. 634, 
638, 639. But if the State replies fraud (State v. Little, 
1N. H. 257), or other new affirmative matter, the bur- 
den of proof on the latter issue is onghe State. In 
some jurisdictions, when, after an acquittal on part of 
an indictment, there is a new trial of the rest, a spe- 
cial plea in bar of the further maintenance of so much 
of the charge as has been disposed of is not required. 
State v. Martin, 30 Wis. 216, 222, 223; S. C., 11 Am. Rep. 
567. But as sucha defense may raise questions that 
cannot be appropriately presented under the general 
issue, and are likely to lead to confusions and mistrials 
on that issue, it is the safer and better practice, in all 
cases, to admit the defense of former acquittal (whether 
total or partial) only upon aspecial plea leading to a 
distinct issue of law or fact inthe record. The court 
assign the defendant counsel to put his plea of former 
acquittal or former conviction in due form, because it 
is a special plea. 2 Hale’s P. C. 241; Rex v. Chamber- 
lain, 6 C. &-P. 93. The former judgment not being 
pleaded, the reservation of the question in this case is 
an irregular proceeding. State v. Sias, 17 N. H. 558. 
But the question reserved is not an open one. It is 
settled that one who has been acquitted as a principal 
ina felony may be convicted as an accessory before 
the fact in the same felony. State v. Larkin, 49 N. H. 
36. Case discharged. Doe, C. J., and Clark, J., did 
not sit. 

—_—_—_——_>__—_—_—_ 

CRIMINAL LAW—TRIAL— ACCESSORY BE- 
FORE THE FACT—PRESENCE OF 
PRISONER AT VIEW. 

SUPREME COURT OF NEW HAMPSHIRE, JUNE 18, 1879. 


STATE V. BUZZELL. 


Where the court upon the trial of an indictment has once 
distinctly stated the,law upon a point, it is not error to 
refuse to state it again. 

One may be convicted of either of two felonies which have 
so mérged that if the proper plea be interposed he can- 
not be convicted of both. 

On an indictment as accessory before the fact to a murder, 
the jury returned a verdict of guilty without finding 
whether the defendant was accessory to murder in the 
first or second degree. The principal had been con- 
victed of murder in the first degree, which appeared by 
the record. Held, that»the verdict was equivalent to 
guilty of being accessory to murder in the first degree. 

The fact that a prisoner was not present at a view by the 
jury, he having been requested and refused to attend, 
is no ground for reversing a conviction. 


NDICTMENT for counselling, hiring and procuring 
Cook to commit a murder. Cook being called as a 
witness by the State, gave evidence of previous trans- 
actions, tending to prove the alleged counselling, hir- 
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ing and procuring, and of the details of the murder. 
He testified that he shot the deceased in the presence 
of the defendant; that the defendant levelled the gun 
and ordered him to fire. The defendant objected, that 
the proof of his being a principal was not competent 
evidence of his being an accessory. The State’s counsel 
said it was offered, not to show that the defendant was 
an accessory, but for the sole purpose of proving that 
Cook was a principal. The court admitted the evi- 
dence, stating that it was competent for the purpose 
suggested, and no other. No other use was made of it 
at the trial, in argument or otherwise, than as bearing 
upon the question of Cook’s guilt. The defendant ex- 
cepted to the refusal of the court to instruct the jury, 
in the charge, that a person cannot be convicted as ac- 
cessory, by proof that he was present, aiding and abet- 
ting. The defendant also excepted to the refusal of 
the court to instruct the jury, that if he was a princi- 
pal he could not be convicted as an accessory. 

The verdict was “guilty.’”” The defendant moved in 
arrest of judgment because the jury did not find 
whether he was accessory to murder of the first or to 
murder in the second degree. Also because he was 
not present, g portion of the time, at the view, taken 
at his request, he declining the opportunity offered 
him by the State to attend. 

The defendant’s exceptions and motions were over- 
ruled, and a bill of exceptions was allowed. 


Copeland & Edgerly, for defendant. 
Attorney-General, for the State. 


Bryeuam, J. I. The evidence tending to show that 
the defendant was present at the murder, aiding and 
abetting Cook, was offered and received, not for the 
purpose of showing that the defendant was an acces- 
sory, but as a part of the evidence that Cook was a 
principal. It was a part of the narrative of the trans- 
action that could not be separated from the rest, and 
omitted. Its competency for the special purpose for 
which it was offered, and incompetency for any other 
purpose, were distinctly declared by the court when it 
was received. 

No other use was*made of it, than as it bore upon the 
question of Cook’s guilt. The law being thus once de- 
clared by the court, the defendant had no more right 
to require it to be repeated once, than to require it to be 
repeated twice or ten times. Whether a statement of 
the law, once distinctly made, and acted upon by coun- 
sel throughout the trial, shall be repeated, and how 
many times, is not a question of law. The court may 
repeat it, but a judgment cannot be reversed because 
it was not repeated, especially when no other use was 
made of the evidence than the legal one announced 
by the counsel for the State, and by the court. The 
refusal to repeat the law once laid down was not error 
inlaw. We do not decide whether evidence, showing 
the defendant present aiding and abetting Cook in 
the murder, could have a legal tendency to prove that, 
at a previous time, and another place, he instigated 
Cook to commit the crime. It might be improbable 
that the instigation began at the time and plate of the 
murder, and that they met there accidentally, or for 
other business. If there was any error, it was an ex- 
cessive limitation of the competency of the evidence, 
of which the defendant cannot complain. 

IL. If one, who is a principal, cannot be convicted 
us au accessory before the fact, in the same felony, the 
reason must be that the two-crimes merge in one, as 
Cook’s crimes of murder and assault with intent to 
commit murder, merged in one for the purpose of pre- 
venting the punishment of both. If the crimes of 
principal and accessory so merge that a conviction of 
either is a bar to an indictment for the other (a point 
on which we express no opinion), such a merger is no 
defense in this case. It is settled that one may be con- 
victed of either of two felonies, which have so merged 





that, if the proper plea be interposed, he cannot be 
convicted of both. State v. Archer, 54 N. H. 465, 468; 
State v. Snyder, 50 id. 150, 155, 159; State v. Leavitt, 32 
Me. 183; State v. Smith, 43 Vt. 324; Com. v. Squire,1 
Metc. 258, 264, 265; Com. v. McPike, 3 Cush. 181, 185; 
Com. v. Burke, 14 Gray, 100; Com. v. Bakeman, 105 
Mass. 53, 61; Com. v. Dean, 109 id. 349, 351; State y. 
Shepard, 7 Conn. 54; State v. Parmelee, 9 id. 259; Peo- 
ple v. Smith, 57 Barb. 46; Barnett v. People, 54 Ill. 325, 
330, 331; Regina v. Neale, 1 C. & K. 591; S. C., 1 Den. 
(C. C.) 36; Regina v. Button, 11 A. & E. (N.S.) 929, 947, 
948; 3 Inst. 139; 2 Hawk. P. C., chap. 29, §1; 1 Russell 
on Cr. 31; 1 Bishop’s Cr. L., § 664; Bicknell’s Jud. Cr. 
Pr. 15; Lewis’ Cr. L. 596. 

III. Whether a verdict of guilty of murder, not in 
terms finding the degree, is insufficient when the rec- 
ord shows the degree, is a question not raised by this 
bill of exceptions. General Statutes, chapter 264, sec- 
tion 2, is applicable, not to this case, but only to a case 
in which the defendant is found guilty of murder. 
Still, in this case, if it does not appear by the record 
that the jury found Cook-guilty of murder in the first 
degree, the judgment could be only such as would be 
rendered against him for murder in the second degree. 
It appears by the bill of exceptions, which is a part of 
the record, that the charge was that Cook’s crime was 
murder in the first degree; that the evidence was of 
that degree and no other; and that no question was 
raised as to the degree. It appears, therefore, with 
sufficient certainty by the record, that the verdict of 
the defendant's guilt included the finding of Cook's 
guilt of the first degree of murder. 

IV. The defendant’s non-acceptance of the invita- 
tion to accompany the jury a portion of the time on 
the view, is no ground for reversing the judgment. 

Exceptions overruled. 

Fester, Stanley and Clark, JJ., did uot sit. | 





NEGOTIABLE INSTRUMENTS — WARRANTY 
BY INDORSEMENT. 


KANSAS SUPREME COURT, JUNE, 1879. 


CHALLIS v. McCruM. 

The vendor of a bill or note, notwithstanding he transfers 
vie same by an indorsement without recourse, impli- 
edly warrants, by the very act of transferring, that the 
prior signatures to the paper are genuine, and so far at 
least as affected by his dealings with or relations to the 
paper, that it expresses upon its face the exact legal ob- 
ligations of all such prior parties. 


wa opinion of the court was delivered by BREWER, 
J. 


On December 4, 1871, plaintiff ‘in error loaned one 
Edward A. Ege $250 and took his note therefor in 
the sum of $265, payable to Richard Probasco or 
bearer, and secured by mortgage. Longafter its ma- 
turity and in 1876, several payments having been made 
thereon in the meantime, plaintiff in error sold the 
note for its then face value to defendant in error. At 
the time of such sale he indorsed it ‘‘ without re- 
course, W. L. Challis.”” McCrum sued on the note. 
Ege plead usury. The plea was sustained and McCrum 
recovered $229.90 less than the face value of the note, 
for which sum he brought this action. A demurrer to 
the petition was overruled, and this ruling is now pre- 
sented for review. Can the action be sustained? Of 
course no action will lie on the indorsement, for by his 
written contract Challis expressly declined to assume 
the liabilities of an indorser. If sustainable at all, it 
must be as against him as a vendor and not as an in- 
dorser, and upon the doctrine of an implied warranty. 
The theory of the defendant in error is that every 
vendor of a bill, bond or note impliedly warrants that 
it is what it purports on its face to be, the legal obliga- 
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tion of the parties whose names appear on the instru- 
ment, and that the character of the indorsement, or 
the lack of an indorsement, in no manner affects this 
implied warranty. On the other hand, the counsel for 
plaintiff in error lays down the broad proposition that 
‘there is no such thing as implied warranty in the sale 
of chattels,” and that in the absence of express war- 
ranty the maxim caveat emptor is of universal applica- 
tion. It is clear that the character of the indorse- 
ment cuts no figure in the question. As stated, no ac- 
tion will lie on it. But further, the restriction is only 
as to his liability as indorser, and in no manner affects 
his relation to the paper as vendor. An unqualified 
indorsement is the assumption of a conditional lia- 
bility. The indorser becomes a new drawer and is lia- 
ble on the default of the drawee. ‘‘ Without recourse” 
does away with this conditional liability. It leaves 
the indorsement simply as a transfer of title and the 
indorser liable only as vendor. Yet it leaves him a 
vendor and divests him of none of the liabilities of a 
vendor. It makes the transaction the equivalent of a 
delivery of paper payable to bearer and transferable 
by delivery. Hannum v. Richardson, 48 Vt. 508. In- 
dependent, therefore, of any matter of indorsement, 
what implied warranty is there in the transfer of a 
promissory note? Two things are clear under the au- 
thorities: Ist, that there is an implied warranty of 
the genuineness of the signatures; and 2d, that there 
is no warranty of the solvency of the parties. It is 
unnecessary to more than refer to a few of the authori- 
ties upon these propositions. Byles on Bills, 123, 125, 
and cases in notes; Jones v. Ryde, 5 Taunt. 488; Gur- 
ney v. Womersley, 4 Ell. & Bl..183; Gompertz v. Bart- 
lett, 24 Eng. Law & Eq. 156; Terry v. Bissell, 26 Conn. 
23;.Merriam v. Wolcott, 3 Allen, 259; Aldrich v. Jack- 
son, 5 Re I. 218; Lobdell v. Buker, 3 Metc. 469; 1 Add. 
on Cont. 152; Ellis v. Wild, 6 Mass. 321; Eugle Bank 
v. Smith, 5 Conn. 71; Shaver v. Ehle, 16 Johus. 201; 
Dumont vy. Williamson, 18 Ohio St. 515; 2 Parsons on 
Notes and Bills, chap. 2, § 2. 

But in the case at bar the signature of the makers 
was genuine. The objection is that it was never his 
legal obligation to the full amount for which it pur- 
ported to be. How far is there any implied warranty in 
this respect? A reference to some of the leading cases 
will throw light upon this question. 

In Thrall v. Newell, 19 Vt. 203, it appeared that one 
of the makers of a note was insane. The vendor made 
a written assignment, in which was a description of 
the note, and the court construed this as an express 
warranty that the instrument was the legal obligation 
of the apparent makers, and one being incapable of 
contracting gave judgment against the vendor on ac- 
count of this breach for the amount received by him. 
While the judgment of the court is rested upon the 
fact of an express warranty, the judge who writes the 
opinion expresses his individual conviction that the 
same result would follow on a mere transfer without 
auy express warranty, and quotes approvingly an ex- 
tract from Rand’s edition of Long on Sales, that 
“there is an implied warranty in every sale that the 
thing sold is that for which it was sold.” 

In Lobdell v. Baker, 3 Metc. 469, it appeared that the 
owner of a note procured the indorsement of a minor 
and then put the paper in circulation. He was held 
liable to a subsequent holder. Chief Justice Shaw, de- 
livering the opinion of the court, says: ‘‘ Whoever 
takes a negotiable security is understood to ascertain 
for himself the ability of the contracting parties, but 
he has a right to believe without inquiring that he has 
the legal obligation of the contracting parties appear- 
ing on the bill or note. Unexplained the purchaser of 
such a note has a right to believe upon the faith of the 
security itself that it is indorsed by one capable of 
binding himself by the contract which an indorsement 
by law imports.” 


. 





In Hannum v. Richardson, 48 Vt. 508, 2 note was 
given for liquor sold in violation of law and was by 
statute void. Defendant knew its invalidity, trans- 
ferred it by an indorsement without recourse, and he 
was held liable to his vendee. 

In Delaware Bunk v. Jarvis, 20 N. Y. 226, a usurious 
note was sold and the vendor was adjudged liable, not 
merely for the money received by him, but also the 
costs paid by his vendee in a suit against the makers on 
the note. 

In the opinion Mr. Justice Comstock uses this lan- 
guage: ‘* The authorities state the doctrine in general 
terms that the vendor of a chose in action, in the ab- 
sence of express stipulation, impliedly warrants its 
legal soundness and validity. In peculiar circum- 
stances and relations the law may not impute to him 
an engagement of this sort. But if there are excep- 
tions they certainly do not exist where the invalidity 
of the debt or security sold arises out_of the vendor’s 
own dealing with or relation to it. In this case the 
defendant held a promissory note which was void be- 
cause he had himself taken it in violation of the stat- 
utes of usury. When he sold the note to the plain- 
tiffs and received the cash therefor, by that very act 
he affirmed in judgment of law that the instrument 
was unattainted, so far at least as he had been con- 
nected with its origin.” 

In Young v. Cole, 3 Bing. N. C. 724, certain bonds 
were sold as Guatemala bonds, which turned out af- 
terward to be lacking the requisite seal, and the ven- 
dor, though ignorant of the defect and innocent of 
wrong, was compelled to refund the money. The thing 
in fact sold was not the thing supposed and intended 
to be sold. 

In Gompertz v. Bartlett, 24 Eng. Law & Kg. 156, the 
plaintiff discounted for the defendant an unstamped 
bill, purporting on its face to have been a foreign bill, 
drawn at Sierra Leone and accepted in London, but 
which was in fact drawn in London. If actually a for- 
eign bill it required no stamp and was valid, but being 
an inland bill it required a stamp to make it a valid 
bill in a court of law. The acceptauce was genuine, 
and the acceptor had previously paid similar bills. 
But the. acceptor becoming bankrupt, the commis- 
sioner refused to allow it against his estate because not 
stamped. Thereupon plaintiff, who had sold the bill 
and been compelled to take it up, brought his action to 
recover the price he had paid for it, and the action 
was sustained. Lord Campbell, before whom the case 
had been tried and who then held adversely to the 
plaintiff, said: ‘‘1 then thought that the rule caveat 
emptor applied’; but after hearing the argument and 
the authorities cited, I think the action is maintaina- 
ble, and upon this ground, that the article sold did not 
answer the description under which it was sold. If it 
had been a foreign bill and there had been any secret 
defect, the risk would have been that of the purchaser; 
but here it must be taken that the bill was sold as 
and for that which it purported to be. On the face 
of the bill it purported to be drawn at Sierra Leone, 
and it was sold as answering the description of that 
which on its face it purported to be. That amounted 
to a warranty that it really was of that description.” 

In Ticonic Bank v. Smiley, 27 Me. 225, an over-due 
note was transferred and with this indorsement: ‘‘ In- 
dorser not holden,” yet it was decided that the in- 
dorser was liable to his vendee for any payment made 
on the note before thg transfer or any set-off existing 
against it of which the note gave no indication and the 
vendor no information. 

In Snyder v. Reno, 38 Lowa, 329, it was held that 
there is an implied warranty that there has been no 
material alteration in the paper since its execution. 
The court says: ‘‘We have no doubt that there is an 
implied warranty of the trawsferrer that there is no 
defect in the instrument as well as that the signature 








514 


THE ALBANY LAW JOURNAL. 














of the maker is genuine.”’ See, also, Blethen v. Lover- 
ing, 58 Me. 437; Ogden v. Blydenburgh, 1 Hilt. 182; 
Fake vy. Smith, 2 Abb. (N. Y. App.) 76; 2 Parsons on 
Notes and Bills, chap. 2, § 2, and cases in notes; Terry 
v. Bissell, 26 Conn. 23; 1 Daniels on Neg. Instruments, 
§ 670. 

In this the author thus states the law: ‘‘ When the 
indorsement is without recourse the indorser specially 
declines to assume any responsibility as a party to the 
note or bill; but by the very act of transferring it he 
engages that it is what it purports to be—the valid 
obligation of those whose names are uponit. He is 
like a drawer who draws without recourse; but who 
is, nevertheless, liable if he draws upon a fictitious 
party or one without funds. And, therefore, the 
holder may recover against the indorser without re- 
course: (1) If any of the prior signatures were not 
genuine; or (2) if the note was invalid between the 
original parties because of the want or illegality of the 
consideration; or if (3) any prior party was incompe- 
tent; or (4) the indorser was without title.’’ 

These authorities fully sustain the ruling of the Dis- 
trict Court. The note was not the legal obligation of 
the maker to the fullamount. Asto the usurious por- 
tion it was as if it were no note. 

This was a defect in the very inception of the note. 
It was known to the vendor and arose out of his own 
dealings in the matter. By all these authorities there 
isan implied warranty against such a defect, and the 
vendor is liable for a breach thereof. 

The suggestion of counsel that the change in the 
usury law by the legislation of 1872 affected the right 
of recovery upon the note has been already decided 
adversely in the case of Jenness v. Cutler, 12 Kans. 500. 

The judgment will be affirmed. 

All the justices concurring. 





ELECTION — OFFER OF CANDIDATE TO PER- 
FORM DUTIES OF AN OFFICE FOR LESS 
THAN SALARY. 


SUPREME COURT OF MISSOURI, JUNE, 1879. 


STATE V. COLLIER. 

A candidate for a county office publicly pledged himself be- 
fore the election to perform the duties of the office for 
much less than the compensation established by law, by 
reason whereof a sufficient number of voters were in- 
duced to vote for him to secure him the election. In an 
action of quo warranto, held, on demurrer, that an in- 
formation setting forth the above facts was suflicient.* 
T a mass convention of the voters and tax payers of 

Callaway county, held in the city of Fulton, 

August 17, 1878, there were present about one thousand 

citizens of the county, for the purpose of nominating 

candidates to be voted for, for the various county offi- 
ces at the general election in November of that year. 

Respondent, Collier, was a candidate before the con- 

vention for the office of probate judge of the county, 

and he offered a resolution, which was adopted by the 
convention, requiring delegates to pledge themselves to 
perform the duties of the various county oflices for 
much less than the compensation allowed by law, 
among others, that of probate judge for $1,200. Re- 
spondent was nominated for probate judge, accepted 
the nomination, made the pledge required by the reso- 
lution, ‘and canvassed the voters of the county prior 
and up to the day of the election, pledging himself in 
his public speeches, in the newspapers of the county, 
and in his personal solicitations to the voters, to per- 


* In the similar case of State v. Church, 5 Or. 375:S. C., 20 
Am. Rep. 746, the information was held bad for not show- 
ing that the voters influenced by such offer were tax payers 
of the county, or would oth@rwise be benefited by the per- 
formance of the promise. 








form the duties of the office, if elected, for $1,200 a 
year, declaring that the legal fees amounted to $2,600 
perannum. The ballot, on which respondent’s name 
as a candidate was printed, and which was voted by 
the voters, was printed with the names of other candi- 
dates nominated at the county convention, and was 
headed: *“* Low Salary Democratic County Ticket.” 
At the general election, November 5, 1878, respondent 
was elected probate judge of the county, receiving two 
hundred votes more than his competitor, duly quali- 
fied, and entered upon the duties of his office. The 
attorney-general, February 7, 1879, filed his informa- 
tion in the Supreme Court for writ of quo warranto 
against respondent, setting up these facts, and asking 
judgment of ouster, to which respondent demurred, 
assigning specific reasons which are sufficiently noticed 
in the opinion. 


Attorney-GeneratSmith, for relator. 
Boulware, Snell & Flanagan, for respondent. 


SHERWOOD, C. J., delivered the opinion ofthe court. 

The legal sufficiency of the information being ques- 
tioned by the demurrer, requires at our hands an ex- 
amination into such alleged sufficiency. 

Every one will concede that it is of the first import- 
ance that popular elections should be conducted in 
such a way as to exempt them, so far as the infirmities 
incident to human agencies will permit, from im proper 
influences. Here the demurrer confesses that being 
induced by the offers of respondent to take for his 
own use only $1,200 out of $2,600, the aggregate fees of 
the desired office of judge of probate, two hundred of 
the voters and tax payers of the county who would 
otherwise have voted for respondent’s rival, changed 
their purpose, and voted for respondent, who, but for 
such offers and their acceptance, would never have 
been elected. These admissions of the demurrer throw 
the burden of the assumed lawfulness of his acts upon 
the shdulders of the respondent, and the question 
arising upon the admitted facts is, whether the means 
employed by him to secure his election were lawful 
meaus—means such as this court can sanction, when 
the respondent, called upon by our writ of quo warranto, 
to disclose his title to the office of judge of probate, 
discloses also that his title must, for its validity, ulti- 
mately rest upon the means of whose employment the 
State in her information complains. 

In the recent case of Slate v. Purdy, 36 Wis. 213; 8 
C., 17 Am. Rep. 485, the question raised by this infor- 
mation was learnedly and exhaustively discussed, and 
in such a manner as to leave nothing to be desired, and 
the conclusion there reached that means similar to 
those employed in the present instance were not to be 
tolerated, and that the title to the office secured there- 
by would be declared invalid. There the contest was 
between two individuals as to whom was entitled to 
the office of county judge; the relator claiming it in 
consequence of the reception of twenty-three more 
votesthan the incumbent, but the latter claimed in 
his answer that the salary of county judge was fixed 
at $1,000; that relator, being a candidate for the office, 
published and circulated through the county a promise 
addressed to the electors thereof, that if elected county 
judge he would perform all the duties, and furnish an 
office, and all other incidentals except the record books, 
for $600 per annum during his term, and that solely by 
this offer, one hundred of the voters of the county 
were induced to vote for relator, thus securing his 
election. This was held sufficient on demurrer. 

I am unable to distinguish this case in principle from 
that one. Here, it is true, the result of respondent’s 
action, if he complied with his promise, will not be as 
there, the enriching of the county treasury—by refrain- 
ing from withdrawing therefrom asum of money, and 
thereby venefiting, pecuniarily, each tax payer in the 
county—but the legal effect of the offer of the respond- 
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ent is in nowise different; for while he does not pro- 
pose to enrich the treasury of the county, as in the 
Wisconsin case, he does propose to impoverish himself, 
and benefit every suitor who might come before him 
in his judicial capacity, by diminishing his lawful fees 
to less than one-half of their usual rate. In other 
words, he appealed, and the demurrer admits he was 
successful in that appeal—not to the fair and honest 
judgment of the voters touching his qualifications and 
fitness for the office to which he aspired, but to the 
cheapness with which he would discharge his judicial 
duties. He said to the voters in effect and with effect, 
“ Elect me probate judge of your county, and no suitor 
who comes before me shall ever be charged even half 
the fees which the law allows ’’—thus making the office 
which he sought not a matter of qualification, but of 
bargain and sale. It is not necessary, in this case, 
to show, as claimed by respondent, that he or those 
who voted for him, have been guilty of the crime of 
bribery in its strict sense. In instances like the pres- 
ent—instances involving the freedom and purity of 
elections—that term possesses a broader significance. 
As is well said in the case above cited, ‘‘It may prop- 
erly be employed to define acts not punishable as 
crimes, but which involve moral turpitu@e, or are 
against public policy.’’ And there the court held that, 
though the answer did not contain allegations of fact 
showing that the relator, or any of the voters of the 
county, had been guilty of the criminal offense of brib- 
ery, yet that answer was sufficient ; and that acts falling 
short of that crime in its more restricted and technical 
meaning, would justify the rejection of votes cast for 
the party made successful by the employment of the 
unlawful means. And Hawkins’ Pleas of the Crown 
is quoted from extensively, and fudly supports the 
position taken, where he says: ‘ Also bribery some- 
times signifies the taking or giving of a reward for 
offices of a public nature; and certainly nothing can be 
more palpably prejudicial to the good of the public 
than to have places of the highest concernment, 
on the due execution whereof the happiness of both 
king and people doth depend, disposed of, not to those 
who are most able to execute them, but those who are 
most able to pay for them; nor can any thing bea 
greater discouragement to industry and virtue, than 
to see those places of trust and honor, which ought to 
be the reward of those who, by their industry and dili- 
gence, have qualified themselves for them, conferred 
on such who have no other recommendation but that 
of being the highest bidders; neither can any thing be 
a greater temptation to officers to abuse their power by 
bribery and extortion, and other acts of injustice, than 
the consideration of the great expense they were at in 
gaining their places, and the necessity of sometimes 
straining a point to make their bargain answer their 
expectation.”” Vol. 1, ch. 27,83. Again, the learned 
author says: ‘“Itis of the utmost importance to the 
public welfare that, in the administration of the gov- 
ernment, none but persons competent to perform the 
duties of their offices should be admitted into any de- 
partment. But if the sale of offices were allowed to 
those who have the patronage and appointment, it is 
evident that there would be the greatest danger of sit- 
uations being filled, not by those whose talents fitted 
them for the station, but whose purses enabled them 
to obtain it. The sale of offices may, therefore, justly 
be ranked as an offeuse against the political economy 
of the State.”” Vol. 1, ch. 32, p. 748. 

In Tucker v. Aiken, 7 N. H. 140, a similar view was 
taken, concerning a practice which had obtained of 
putting up at public auction, and disposing of the office 
of constable to the highest, and of collector to the low- 
est bidder, the court there saying in reference to the 
custom: ‘It has atendency to divert the attention of 


the electors from the qualifications of the candidates, 
to the terms on which they will consent to serve, and 





makes the choice turn upon considerations which 
ought not to have an influence.’”’ The doctrine in that 
case, so far as concerns public offices, met with approval 
in Massachusetts, the court, in Alvord v. Collin, 20 
Pick. 428, saying: ‘* We fully recognize the validity 
of the objection to the sale of offices, whether viewed 
in a moral, political or legal aspect. It is inconsistent 
with sound policy. Ittends to corruption. It diverts 
the attention of the electors from the personal merits 
of the candidates to the price to be paid for the office. 
It leads to the election of incompetent and unworthy 
officers, and gn their part to extortion and fraudulent 
practices to procure a remuneration for the price paid. 
Nor can we discover a difference in principle between 
the sale of an office for a valuable consideration and 
the disposing of it to a person who will perform its 
duties for the lowest compensation. In our opinion, 
the same cbjection lies against both.”” And the Legis- 
lature of Massachusetts applied the principle now being 
discussed in a still more marked manner in the year 
1810. The town of Gloucester, though entitled to six 
representatives, for economical reasons, was accus- 
tomed to return but two members, whose pay had by 
law to be furnished by the town. In that year, how- 
ever, for political considerations it was deemed desir- 
able that the entire number of representatives to which 
the town was entitled should be elected. Whereupon 
several individuals, with a view to induce the town to 
elect a full delegation, gave a bond ‘for the use of the 
inhabitants, conditioned that the whole expense of 
such a representation should not exceed the pay of two 
members. But it was beld by the Legislature that the 
election was void, though none of the members elected 
from the town had any agency whatever in procuring 
the execution of the bond. The Supreme Court of 
Wisconsin, after citing the above and other authorities, 
say: ‘The doctrine which we think is established by 
the foregoing authorities and which we believe to be 
sound in principle is, that a vote given for a candidate 
fora public office in consideration of his promise, in case 
he should be elected, to donate a sum of money or other 
valuable thing to a third party, whether such party be 
an individual, a county or any other corporation, is 
void.” 

We must regard the cases above cited as conclusive 
of this one, and reiterate the statement that the offers 
in this case made by respondent differ in no essential 
particular from the Wisconsin case—the offers in each 
case were equally deserving of condemnation, and were 
in spirit and purpose the same. For if bribery in its 
larger sense, in its application to election cases, is the 
promise {by the candidate to donate, if elected, a sum 
of money or other valuable thing to a third party, the 
promise in the case at bar ought to be held as falling 
within the same category, since, though the suitors 
who may have to appear before the candidate when 
judge of probate, cannot in the nature of things be 
designated, yet the corrupting tendencies of the offer 
remain the same; remain to swerve the voter from his 
duty as a citizen, to blind his perception as to the 
question he should consider, the qualifications of the 
candidate, and to fix them upon considerations alto- 
gether foreign to the proper exercise of the highest 
right known to freemen, the right of suffrage; a right 
upon whose absolutely free and untrammelled exercise 
depends the perpetuity of our republican institutions. 

The transaction of which the State in the present in- 
stance complains may have been entered into with 
laudable motives, but it is, us we think has been suc- 
cessfully shown, decidedly demoralizing in its tenden- 
cies, and utterly subversive of the plainest dictates of 
public policy. The maxim in such cases should be 
obsta principiis, and it is only by a rigid observance of 
which by the courts that the purity of elections can be 
preserved. The Legislature of this State has, as we are 
informed, at its last session enacted a statutory prohi- 
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bition against the employment in elections of agencies 
such as have been condemned, thus giving legislative 
recognition to the principles herein enunciated. 

Holding these views, the information will be held 
sufficient in law, the objections taken thereto by the 
demurrer not well taken, and the respondent required 
to plead further. All concur. 


: 
——___+—__—_—_— 


NEW YORK COURT OF APPEALS ABSTRACT. 


FORMER ADJUDICATION — REFORMATION OF CON- 
TRACT.—In October, 1865, the defendant, a New York 
corporation, insured the plaintiff at Baltimore, Mary- 
land, against fire, on *‘ his stock of fancy goods, toys, 
and other articles in his line of business, contained in 
his store occupied by him as a general jobber and im- 
porter.’’ ‘The policy contained a condition against 
storing or keeping hazardous, extra hazardous, or 


specially hazardous articles in the second class of- 


hazards annexed to the policy, and that during the 
time of such storing or keeping the policy should be of 
no effect. ‘‘ Fire-crackers in packages’’ were classed 
as hazardous No. 2 in the second class, and fire-works 
were classed as specially hazardous. There was a writ- 
ten permission ‘‘to keep fire-crackers on sale,’’ but no 
express permission to keep fireworks. The plaintiff 
kept fireworks and a fire originated from them. The 
plaintiff sued to recover for the loss in a Baltimore 
court, the cause was removed to the United States 
court, and on the trial the court held that the policy 
prohibited keeping fireworks, and rejected proof to 
show that they constituted an article in the line of 
business of a ‘‘ German jobber and importer,” and gave 
judgment for defendant. This was affirmed by the 
United States Supreme Court. Before that action the 
plaintiff had sued the Lafayette Fire Insurance Company 
in the New York Supreme Court on a similar policy on 
the same stock and had recovered, and on appeal the 
evidence rejected in the United States court was held 
competent (54 N. Y. 90), and the appellate courts re- 
fused to be bound by the rule laid down in the United 
States Supreme Court. Plaintiff then brought this ac- 
tion to reform the policy by inserting permission to 
keep fireworks, on the ground that it was omitted by 
mistake, and to recover on the policy so reformed. 
Held, that the judgment of the United States Supreme 
Court is a bar to this action. The test whether the 
second suit is founded substantially on the same cause 
of action as the first, is that the same evidence would 
support both. Gregory v. Burrall, 2 Ed. Ch. 417; Rice 
v. King, 7 Johns. 20; Johnson vy. Smith, 8 id. 383. It 
matters not that the former action was erroneously 
decided. Morgan v. Plumb, 9 Wend. 287. Whatever 
was necessarily decided in the first concludes the part- 
ies. The ground of recovery in the first case was the 
permission to keep fireworks, and that is the ground 
inthis. In that it was sought to prove it by parol; here 
by the reformed writing. The reformed contract 
would be the same contract. The only difference 
would consist in direct written proof of what would 
otherwise rest upon construction or parol evidence. 
Theformer judgment determined that the contract 
was such as was embraced in the policy, proved in that 
action, and that plaintiff had violated it by keeping 
fireworks. Now he seeks to establish that such was not 
the contract, and that the real contract was not vio- 
lated. He then gave all the proof he could to recover 
for the loss; now he seeks to recover for the same loss 
without alleging more than one contract, title or right. 
Having elected to sue on the contract as it was he 
must abide the result. Washburn v. Great Western 
Insurance Co., 114 Mass. 175. Judgment affirmed. 
Steinbach v. Relief Fire Ins. Co. Opinion by Earl, J. 
Church, C. J., dissents. 

[Decided June 10, 1879.] 





INSURANCE — INTEREST — CONTRACT OF PURCHASE— 
AGENT’S KNOWLEDG®.—The insured premises were held 
by Brown under a contract of purchase from plaintiff, 
the owner of the fee, by which Brown was to construct 
a building worth $1,000 and keep the same insured for 
plaintiff's benefit, and pay the purchase-price in install 
ments at specified times. Brown was in possession, 
had built the house, and had made part of the 
first payment. On the application he stated that he 
owned the premises, but no inquiry was made as tothe 
character of his ownership. He also said there was no 
mortgage on the premises, but that he owed a small 
amount on them for labor and materials contracted in 
building. The policy described the building as “his.” 
Held, that this was not an untrue statement as to his 
title. He was in equity the owner. Mouvre vy. Bur- 
rows, 34 Barb. 173; Hathaway v. Payne, 34 N. Y. 103; 
Cogswell v. Cogswell, 2 Edw. Ch. 238. He had an in- 
terest which he could devise and which would descend 
to his heirs. Paine v. Meller, 6 Ves. Jr. 349; Shotwell 
v. Jefferson Ins. Co., 5 Bosw. 247-257; Acér v. Merch. 
Ins. Co., 57 Barb. 68; Chase v. Hamilton Mut. Ins. Co., 
22 id. 527; Tyler v. tna Fire Ins. Co., 12 Wend. 513. 
The answer alleged that Brown said the premises were 
“nearly paid for,” and “but a small portion of the 
purchase-money was unpaid.”” On the original policy, 
of which the policy in suit was a renewal, there was 
written, ‘‘ Loss, if any, payable to Floyd Pelton as col- 
lateral as his interest may appear,’’ and by an error in 
the policy in suit the word “ mortgagee ’* was substi- 
tuted for *‘ collateral.’ After the first and before the 
second policy, the agent had notice, and knew that 
Pelton had an interest in the property. This knowl- 
edge and notice must be imputed to the principal. 
McCulloch v. Nerwood, 58 N. Y. 562; Van Schoick vy. 
Niagara Fire Ins. Co., 68 id. 434. A refusal to nonsuit 
was therefore proper. A direction of verdict for plain- 
tiff was also proper, there being no request to submit 
the case or any question to the jury, and the defend- 
ant, on the contrary, moving for nonsuit on the ground 
that the proof established a defense as stated in the 
answer, thus admitting that there was no dispute of 
fact. Winchell v. Hicks, 18 N. Y. 558; Excelsior Fire 
Ins. Co. v. Royal Ins. Co., 55 id. 343. Judgment af- 
firmed. Pelton v. Westchester Fire Ins. Co. Opinion 
by Danforth, J. 

[Decided April 25, 1879.] 


NEGOTIABLE PAPER — INDORSER — EXECUTION 
AGAINST MAKER — LIEN — SATISFACTION. — Action 
against maker and indorser on a promissory note made 
by Ward, and indorsed for his accommodation by Er- 
win, judgment by default against the maker, and exc- 
cution, the plaintiff directing the sheriff not to levy 
until further order from him. During the life of the 
execution Ward had in open, visible possession ample 
personal property to satisfy the execution, but when 
the direction to levy was given, six months after the 
issuing of the execution, none could be found. Held, 
that this was no defense to the indorser. The plain- 
tiff owed him no active diligence, to sue, or euter judg- 
ment, or issue execution, or securea lien on the maker’s 
property. No lien was secured and none was lost. 
Property is bound by the delivery of execution to the 
sheriff only when it is delivered to be executed. Here it 
was delivered not to be executed. The plaintiff had 
this right. Armstrong v. Garrow, 6 Cow. 465; Walters 
v. Sykes, 22 Wend. 566; Corning v. Southland, 3 Hill, 
552; Root v. Wagner, 30 N. Y. 17. While this suit was 
pending and the execution was in the sheriff's hands, 
Ward transferred his personal property to Erwin, the 
latter executing to him therefor a real mortgage for 
$2,200. Ward offered the mortgage to the plaintiffs in 
satisfaction of the execution, but they declined, but 
they took an assigument of it, agreeing to try to sell 
it, and to apply the proceeds to the execution, aud pay 
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the balance to Ward. They did not try to sell, but 
claimed to apply it upon another debt due them from 
Ward. Ward refused to assent to this, and they refus- 
ing to deliver or reassign, he satisfied it to Erwin. 
Subsequently they commenced a foreclosure of it, and 
Erwin defended, and defeated them on the ground 
that they did not own it. These facts are no defense 
to Erwin. By the refusal to sell the mortgage they 
violated no duty to him. His action deprived them of 
the mortgage and satisfied it, and he cannot complain 
that they did not make it available to satisfy this debt. 
Judgment affirmed. Smith v. Erwin. Opinion by 
Earl, J. 

(Decided June 3, 1879.] 


PLEADING — COMPLAINT—CONTRACT OR TORT — EVI- 
DENCE.— Plaintiff negotiated with defendant, a real 
estate broker, for the purchase of a house. The com- 
plaint alleged that on defendant’s representation that 
it was necessary for the plaintiff, in order to secure the 
house, to deposit $1,500 with him, he did deposit 
with him two checks for that sum, upon the agreement 
that they should be returned if the plaintiff concluded 
not to take the house; that plaintiff did so conclude, 
and demanded the checks, but defendant refused to 
return them and wrongfully converted them and col- 
lected them for his own use. The complaint also al- 
leged that the defendant made certain false represen- 
tations, for the wrongful and fraudulent purpose of 
inducing plaintiff to part with bis money, and of wrong- 
fully converting the same, and demanded judgment for 
the wrong and injury aforesaid, and for damages $1,500 
and interest. No fraud was proved, and the court re- 
fused to dismiss the complaint, holding that it was on 
contract. Held, no error. The contract to hold and 
return the checks was so plainly stated that the alle- 
gations of fraud could not have embarrassed the de- 
fense, aud were properly disregarded. Conaughty v. 
Nichols, 42 N. Y. 83; Ledwich v. McKim, 53 id. 307; 
Graves v. Waite, 59 id. 156. The remedy was to move 
tostrike out or make more certain. No order of ar- 
rest having been obtained, an execution against the 
body could not issue on judgment on such a complaint. 
Wood y. Jackson, 8 Wend. 9; Dunckel v. Wiles, 11 N. 
Y. 420; White v. Madison, 26 id. 117. The plaintiff 
was permitted to testify that he directed his attorney 
to write to defendant demanding the deposit. This 
was improper, but not being followed by proof of any 
such letter, was harmless. There was dispute whether 
plaintiff's option to take or decline the house was ab- 
solute on defendant upon his attorney’s advice. He 
was allowed to testify that his attorneys advised him 
not to take it. The jury having found that the option 
was absvlute, the evidence was immaterial and harm- 
less. Judgment affirmed. Neftel v. Lightstone. Opin- 
ion by Earl, J. 

[Decided April 15, 1879.] 

PRACTICE — APPEAL — DIVORCE — STIPULATION FOR 
JUDGMENT ABSOLUTE.— The General Term reversed a 
judgment of divorce and granted a new trial, and the 
defendant appealed to this court, stipulating for abso- 
lute judgment, absolute in case of affirmance. Motion 
to dismiss appeal, on ground that it is unauthorized, as 
it amounts to a divorce by consent in case of affirmance. 
The motion is within the letter of sections 190, 191 of 
the Code of Procedure. Collusive divorces are pro- 
hibited. A divorce cannot be granted by default or 
consent, nor can parties agree upon a referee, nor can 
judgment be entered upon his report except by order 
of the court. Code, §§ 1012, 1229; Rule 83 of Supreme 
Court. Here the reféree found the defendant not 
guilty of adultery. Inreversing this upon the facts, 
the General Term must have decided that he was 
guilty. The stipulation is therefore that if this court 
agrees with the General Term, effect may be given to 





the decision of the General Term by entry of judg- 
ment. This is not against the spirit of the law. The 
judgment will not be voluntary nor by consent, but 
based upon evidence and judicial determination. Mo- 
tion denied. Conger v. Conger. Opinion by Earl, J. 
[Decided June 3, 18797] 


STATUTORY CONSTRUCTION — SURETY — JOINT UN- 
DERTAKING.— Action against sureties on a joint un- 
dertaking on appeal. One of the defendants having 
died since the issue, a motion to revive and substitute 
was denied on the authority of Getty v. Binsse, 49 N. 
Y. 385; Wood v, Fisk, 63 id. 245; Risley v. Brown, 67 
id. 160; Hauck v. Craighead, id. 432, which hold that 
death puts an end to the obligation of such surety. 
See, also, United States v. Price, 9 How. 83. Bysection 
758 of the Code it was provided that in such a case the 
estate of the deceased surety should be liable, and that 
the court might substitute the representative. That 
section, however, cannot have any retroactive opera- 
tion, and as it was passed subsequently to the execu- 
tion of the undertaking, the estate of the deceased 
surety comes under the old rule. Ogden v. Saunders, 
12 Wheat. 213; Matter of Lee & Co.’s Bank, 21 N. Y. 
9; Fielden v. Lahens, 6 Blatehf. 524; Story on Coust., 
§ 1385; King v. Dedham Bank, 15 Mass. 447. The sec- 
tion is not merely remedial, relating to a matter of 
procedure, It imposes an obligation where none ex- 
isted before, and enlarges the force and scope of an 
existing contract, and this no legislative act can do. 
Order affirmed. Randall v. Sackett. Opinion by 
Earl, J. 

[Decided June 3, 1879.) 


SURVEYOR’S CHAIN — STATE STANDARD.— Ac- 
tion to recover for rock excavation. By the agreement 
the amount of excavation was to be tested by a surveyor 
agreeable to both parties, and payment made upon the 
completion of the work in accordance with the survey- 
or’s estimate. ‘There was evidence of some such esti- 
mate, but the record does not show any certificate. 
Plaintiff calling a surveyor to prove the quantity, his 
evideuce was objected to because he did not'make oath 
that his chain or measure was conformable to the State 
standard at the time the survey was made. The objec- 
tion was overruled. Held, noerror. Chapter 134, section 
33, of Laws of 1851, on which the objection is founded, 
provides for the “‘ survey or measurement of lands,”’ 
aud does not apply to the case in question, but only to 
surface measurements. The fourth section provides 
for a chain 22 yards long; the fifth provides the mode 
of measuring ‘*the acre;’’ and the chain mentioned in 
the thirty-third section is that referred to in those. 
Being restrictive of a common-law right, the statute 
must be strictly construed. Judgment affirmed. Mc- 
Manus v. Gavin. Opinion by Church, C. J. 

[Decided April 8, 1879.] 

—————_>—_— 
NEW YORK COMMON PLEAS ABSTRACT. 


MAY, 1879. 


PRINCIPAL AND SURETY — DISCHARGE OF SURETY— 
PARTNERSHIP. — The action was brought for goods 
sold to the defendants, Moran & Canavan, as copart- 
ners. They afterward dissolved partnership in August, 
1878, leaving all the assets with the defendant, Moran, 
who agreed to pay the firm debts. Within a week after 
this the defendaut, Canavan, called personaliy on 
plaintiff and notified him ‘‘ that he had left the con- 
cern — left the assets with Moran, which were sufficient 
to pay the debts, and to go and get his money.’”’ Plain- 
tiff did nothing until the following January, and then 
took from Moran his individual notes at sixty days and 
four months. The portion of the notes unpaid were 
still in plaintiff's possession, but they were not pro- 
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duced on the trial or tendered to the defendants or 
either of them. This suit was commenced in March, 
1877, and the notes were not sued on until February, 
1878, in the meantime Moran had become unable to 
pay. The defendant, Canavan, alone defended this 
action, on the ground that, on the above facts, this 
defendant was released from liability. On the trial in 
Marine Court, a verdict was directed for plaintiff. The 
General Term reversed this judgment and ordered a 
new trial. On appeal to this court, held, that the 
defendant utterly failed to bring his ‘case within the 
rule under which a surety is relieved by the neglect of 
the creditor to prosecute the collection of his demand 
against the principal debtor. That the taking of the 
individual notes of Moran did not necessarily imply 
payment of the debt, but operated to extend the time 
of payment of the original claim to the effect sufficient 
to discharge a surety. That insolvency was not shown 
in this case. Judgment of General Term reversed, and 
judgment absolute for defendant, with leave to appeal 
to Court of Appeals if desired. Muier v. Canavan. 
Opinion by Van Hoesen, J. Daly, C. J., concurred. 


TRUSTS—PARTNERSHIP—CESTUI QUE TRUSTS—PREF- 
ERENCE OVER GENERAL CREDITORS. — The defendants 
were executors and trustees under the will of Abram 
Hooley, Jr. The will was admitted to probate in 
Hudson county, New Jersey, ard in the city and 
county of New York, and the inventory showed trust 
funds to the amount of $74,357.41. This sum they 
were directed, by the will, to withdraw from testator’s 
firm as soon as practicable after his death, and to in- 
vest the same as by him directed. They did not do 
this. Upon his death, these trustees formed a new 
partnership and took in another partner, Mackenzie, 
without capital, aud used these trust assets and bought 
other goods from time to time, which they mingled 
with the old stock, and, although there were no profits, 
drew out large sums for their individual use, and col- 
lected the life insurance policy of testator and used 
that in the business. The business was carried on in 
New York city. This action was commenced for an 
accounting of the defendants, Gieve & Cutts, and 
an interlocutory order was obtained, removing them 
as trustees and a receiver was appointed. On the 
accounting, a judgment in favor of plaintiffs was 
rendered for $35,401.38. It is contended that the 
general creditors of the firm should be made parties, 
and that the receiver appointed by the general credit- 
ors, after the appointment of the receiver in this 
action, should also be madea party. On the appeal 
from the order and judgment, held, that the cestui que 
trust may follow and attach the trust fund when mis- 
applied, except as against a bona fide purchaser or 
incumbrancer for value, and that the creditors of the 
new firm acquired no superior lien to the proceeds of 
property, the title to which had previously vested in 
the receiver appointed in this action, and that thereby 
the plaintiffs acquired an equitable lien upon the assets 
superior in point of right and time to that of any gen- 
eral creditor of the new firm or that of the receiver for 
the creditors subsequently appointed. That the rights 
of creditors were subordinate to any equitable lien 
upon the specific fund which the estate of Abram 
Hooley, deceased, had, and were not prejudiced by the 
proceedings taken to enforce such lien. Judgment 
and order affirmed. Hooley et al. v. Gieve & Cutts. 
Opinion by Larremore, J. Daly, C. J., and Van 
Brunt, J., concurred in result. 





IOWA SUPREME COURT ABSTRACT. 


APRIL TERM, 1879. 


PRACTICE — APPEAL.—In an action in equity to en- 
force a vendor's lien for the purchase-money of real 





estate, the case is not triable de novo in the Supreme 
Court, notwithstanding the agreement expressed 
“that this cause may be heard by the court on the 
above statement.’ Such an agreement does not dis- 
pense with the statutory agreement that errors shall 
be assigned. Lewis v. Parsons etal. Opinion by Roth- 
rock, J. 


JURISDICTION — TERRITORIAL LIMITS.—An action 
was commenced before a justice of the peace, and a 
motion for a change of venue was filed and sustained. 
The parties then entered into a stipulation that the 
case might be tried outside of the township in the yil- 
lage of Traer. The parties appeared pursuant to agree- 
ment, and trial and verdict for defendant was had. 
Plaintiff appealed to the Circuit Court. Motion was 
filed by the defendant to dismiss the appeal on the 
ground that the justice before whom the case was tried 
failed to try the case in his own township within the 
time prescribed by law, and, therefore, operated as a 
discontinuance. Held, that the stipulation of the par- 
ties as to the place of trial did not oust the jurisdic- 
tion of the justice, and the ruling sustaining the mo- 
tion to dismiss the appeal was erroneous and must be 
reversed. Rogers v. Loop et al. Opinion by Roth- 
rock, J. 


PAROL LEASE—CONDITIONS.— An agreement was 
made between plaintiff and defendants that a school- 
house was to be built upon a certain site on defend- 
ants’ lands, and that the district should have the lands 
free as long as the school-house remained upon said 
site. Afterward the defendant and her husband went 
to Missouri. During their absence the school-house 
site was changed from a quarter to a half mile from 
the site first agreed upon, and the house erected but 
not finished. When defendant and her husband re- 
turned they were dissatisfied with the change of loca- 
tion and so expressed themselves. eld, that from 
the silence of the parties thereafter could not be in- 
ferred the fact of a consent to the change. It could 
not be implied. Dist. T’p of Corwin v. M.C.& FI. 
Moreland. Opinion by Rothrock, J. 


EVIDENCE — COMPETENCY OF.— The statement of a 
contractor who erected the building to the effect that 
the husband of the defendant consented to the change 
is not competent, as being the declarations of a third 
party, as hearsay evidence. Ib. 


PRACTICE — JURISDICTION.— Under the Code, sec- 
tion 213, which provides that ‘‘an attorney and coun- 
sellor has power * * * to bind his clients to any 
agreement in respect to any agreement within the 
scope of his proper duties and powers, but no evidence 
of any such agreement is receivable except the state- 
ment of the attorney himself, his written agreement 
signed and filed with the clerk, or entry thereof upon 
the record of the court,” a judge, under the agreement 
of the attorneys in the case, may take a case under ad- 
visement and render judgment in vacation without 
the agreement in writing, and a motion to set aside 
the entry and redocket the casc made upon such ground 
will not be sustained. Meyer v. Funk etal. Opinion 
by Day, J. 


PUBLIC OFFICER.—Section 767 of the Code, which 
provides that in case of the disability of the principal 
the deputy shall perform the duties of the office, does 
not apply in case where the principal is removed from 
the office by the court on an indictment. The non-ex- 
ercise of the duties of the office, in such case, does not 
proceed from the disability contemplated by the 
statute. McCue v. Circwit Court of Wapello County. 
Opinion by Beck, J. 





An officer de facto is not for that reason an offi- 
cer de jure. One exercising the powers of an officer 
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without lawful authority is regarded as an officer de 
facto for the protection of the public and not for his 
own personal advantage. But when the right of the 
officer is to be determined he cannot on that ground 
be declared an officer de jure. Ib. 


TENDER — PERFORMANCR, OF CONTRACT.— The de- 
fendant executed a note for the sum of $200, the con- 
sideration of which was the completion of the Grinnell 
and Montezuma Railroad te Montezuma within one 
year after the date of the note, with interest. from 
maturity, and payable when the cars should run upon 
said road to the depot in Montezuma. When the road 
was completed and payment made the railroad com- 
pany was to issue to the maker a certificate of stock 
foreach one hundred dollars. Held, upon demurrer, 
that a tender of the stock was necessary in order to 
fix the liability of the maker of the note. Lawrence 
v. Smith. Opinion by Adams, J. 


CORPORATION — ULTRA VIRES.—The plaintiff, a cor- 
poration organized under the laws of the State of Illi- 
nois by an act which provides that ‘‘ corporations may 
be formed in the manner provided for in the act for 
any lawful purpose except banking, instrance, real 
estate brokerage, the operation of railroads and the 
business of loaning money.’’ The object of the or- 
ganization of the plaintiff was the manufacture of 
musical instruments. A note was executed to one 
Edwards, general agent of the plaintiff of the com- 
pany, in the sale of organs; the firm of L. & Bro. were 
acting for him. The latter sold an organ to A and 
took a note therefor, payable in property. This note 
was exchanged for the one in suit, and it was agreed 
that L. & Bro. should take it back in case it proved 
uncollectible. It proved so; A becoming insolvent, 
and the note in suit was demanded of L. & Bro. The 
note had been delivered to Edwards, and plaintiff had 
purchased it of Edwards. Held, that such a transac- 
tion does not amount toa loaning of money. As be- 
tween plaintiff and Edwards the transaction was 
nothing more nor less than a purchase and sale, and, 
therefore, not ultra vires. Demurrcr overruled. West- 
ern Cottage Orgun Co. v. Redest. Opinion by See- 
vers, J. 


MORTGAGE — ASSUMPTION OF.— Where a mortgage 
debt forms part of the consideration of a purchase, 
although the purchaser has not entered into any con- 
tract or agreement by deed or other writing to pay it, 
he is bound to that extent to indemnify the grantor. 
The law implies a promise to that effect from the very 
nature of the transaction. Wood v. Smith et al. Opin- 
ion by Day, J. 

neaitcininaiiliysammaapinin 


MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 


MARCH TERM, 1879. 


LANDLORD AND TENANT — ASSIGNMENT BY TENANT 
—LIABILITY FOR RENT AFTER.— Defendant took a 
lease of premises, covenanting therein to pay the rent, 
and not to assign without the lessor’s consent. After- 
ward the plaintiff foreclosed a mortgage on the demised 
premises and took from the lessor an assignment of 
the lease. Thereafter defendant assigned his term 
with plaintiff's consent and was discharged by a com- 
position in bankruptcy. In an action for rent accruing 
after defendant assigned, and afterthe adjudication 
in bankruptcy, held, the assignment from the lessors 


‘ to the plaintiffs, of the lease to the defendant, entitled 


them to sue him in theirown names upon his covenants 
in the lease. Hunt v. Thompson, 2 Allen, 341. The 
assignment from him did not exempt him from liabil- 
ity on that covenant. Way v. Reed, 6 Allen, 364. 
Pfaff v. Golden. Opinion per Curiam. 

& 





RECOVERY OF MONEY VOLUNTARILY PAID.— A lease 
of premises provided that in case they should during 
the term be destroyed or damaged by fire, or other 
casualty, and be thereby rendered unfit for habitation, 
the rent, or a just proportion thereof, should cease un- 
til the lessor put the premises in repair, or the lessor 
might terminate the lease at his option in such case. 
The premises were greatly damaged by fire, and a part 
of them rendered unfit for occupation, but the lessor, 
though requested, refused to repair or to terminate 
the lease, but exacted the full rent from the lessee, 
which the latter paid ‘under protest in order to save 
his estate and business.”’ Plaintiff brought action to 
recover the money paid beyond what was equitably 
due. Defendant demurred. Held, that the demurrer 
was well taken. The court said: ‘The plaintiff's dec- 
laration set forth no cause of action which entitles 
him to recover. The amount which he seeks to reclaim 
was a sum which he voluntarily paid. He paid it un- 
der no mistake of fact; and it has long been held that 
money paid voluntarily under no mistake of fact can- 
not be recovered back. See Bacon v. Bacon, 17 Pick. 
134; Forbes v. Appleton, 5 Cush. 115; Benson v. Mun- 
roe, 7 id. 125. The fact that the plaintiff might 
have been under embarrassment as to the amount of 
rent which he should withhold, or which he might 
properly claim to rebate, does not affect the principle. 
It was his right to litigate that question with his lessor, 
and his election to pay the full amount rather than to 
resist the payment of any portion of it makes the pay- 
menta voluntary one.” Regan v. Baldwin. Opinion 
by Lord, J. 


OFFICIAL BOND — LIABILITY OF SURETIES FOR DE- 
FAULT PRIOR TO EXECUTION OF BOND.—Action against 
the sureties of a bond given by a deputy sheriff to the 
sheriff affirmed by him, conditioned that said deputy 
‘*shall well, punctually and faithfully discharge and 
perform all the services and duties incumbent on him 
as a deputy sheriff, and shall save said John W. Thomas, 
his heirs, executors and administrators, and each and 
every one of them, harmless and fully indemnified 
from all judgments, damages, costs, trouble, labor, ex- 
penses and disbursements of every kind which may at 
any time arise, happen or accrue to him, them, or either 
of them, or which he, they, or either of them, may 
make, sustain or be subjected to in any manner by 
means or in consequence of the appointment of the 
said’’ deputy sheriff. The bond was dated April 13, 
1874. Inthe January preceding the said deputy who 
had been theretofore appointed, attached and sold cer- 
tain property belonging to que Grey, on a writ. The 
parties to the suit settled the case; but the deputy neg- 
lected to make return of the writ or to pay the pro- 
ceeds of the sale to Grey, though it was often de- 
manded before the bond in suit was given. The plain- 
tiff, the sheriff, was compelled to pay the amount to 
Gray, and brought this action to recover on the bond. 
Held, that the conversion by the deputy having oc- 
curred prior to the execution of the bond, the sureties 
were not liable. The court said: ‘The question in 
this case is, whether the facts which the evidence tends 
to establish show any misconduct or default in Dar- 
ling, for which the defendant is liable on the bond in 
suit. And that depends upon the construction which 
must be given to the bond. In ascertaining the liabil- 
ity of sureties for the misconduct of their principals, 
it is sometimes said that the contract must receive a 
strict interpretation; and that sureties cannot be held 
for the previous defalcations of their principal, unless 
that responsibility is clearly expressed in the bond, or 
as was said in Farrar v. United States, 5 Peters, 373, 
389, ‘‘if intended to cover past dereliction, the bond 
should have been made retrospective in its language.” 
But whether sureties are entitled to any more favorable 
rule of interpretation than parties te aM other con- 
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tracts, there is nothing in the language of this contract 
which can be fairly construed to charge the defendant 
with any liability except such as might arise from the 
future acts of the deputy. It does not appear from 
any thing in the bond itself that Darling had at that 
time transacted any business under the appointment 
referred to; norwas it shown that the sureties had 
knowledge from other sources that he had begun to act 
under it. The bond is in a form whith the sheriff 
might properly have required when the deputy was 
first appointed. The words of the condition imply that 
it was intended to secure future good conduct only. 
See Rochester v. Randall, 105 Mass. 295, 297; Franklin 
Bank v. Cooper, 36 Me. 179, 192; United States v. 
Boyd, 15 Peters, 187; United States v. Linn, 1 How. 
104; Bruce v. United States, 17 id. 437. In the case 
at bar, the jury would be justified in finding upon all 
the evidence, that Darling, by refusing to pay over the 
money to the party entitled to it, had fully converted 
the proceeds of the sale on the writ to his own use be- 
fore the bond was executed; for any such conversion, 
his sureties would not be liable. The court erred in 
declining to give the instruction requested.’’ Thomas 
v. Bluke. Opinion by Colt, J. 


_—_—_—___— 


OH10 SUPREME COURT ABSTRACT. 


JUNE 19, 1879. 


LARCENY — BY FINDER OF LOST PROPERTY.—On a 
charge of larceny it is not necessary to the conviction 
of the accused that he should, at the time of taking 
the property, have known, or have had reason to be- 
lieve he knew the particular person who owned it, or 
that he should have had the means of identifying him 
instanter. Lost property, which has not been aban- 
doned by the owner, is the subject of larceny by the 
finder. The finder is not bound to make search for 
the owner. His belief or grounds of belief in regard 
to finding the owner is not to be determined by the 
degree of diligence that he may be able to use to ac- 
complish that purpose; but by the circumstances 
apparent to him at the time of finding the property. 
Where, at the time of finding the property, he has rea- 
sonable ground to believe, from the nature of the 
property, or the circumstances under which it is found, 
that, if he deals honestly with it, the owner will ap- 
pear or be ascertained, he will be guilty of larceny, if, 
at the time of taking the property into his possession, 
he intends to steal it. Judgment affirmed. Brooks v. 
State. Opinion by White, J. 


HoMICIDE— WHEN EXCUSABLE.— Homicide is not 
excusable on the ground of self-defense, although the 
slayer believes, in good faith, that he is in imminent 
danger of death or great bodily harm, and that his 
only means of escape from such danger consists in 
taking the life of his assailant, unless there were rea- 
sonable grounds for such belief. Darling v. Williams. 
Opinion by Boynton, J. 





RAPE— CAPACITY — BURDEN OF PROOF.— The sec- 
tion in the Code of Criminal Procedure (74 O. L. 349, § 
31), dispensing with proof of imissio seminis, has no re- 
lation to capacity; and hence, it does not so enlarge the 
meaning of the statutory provision in relation to rape 
(74 O. L. 245, § 9), as to include persons not thereto- 
fore amenable to that provision. If it appear, on the 
trial of one charged with rape, that he is a boy under 
fourteen years of age, the burden is on the State to 
prove capacity to commit the crime; and if the court 
enumerate certain facts which are of no determinate 
value, and said to the jury that if they are proved the 
burden is on the accused to show want of such capac- 
ity, it is error. Hiltabiddle v. State. Opinion by 
Okey, J. 





PENNSYLVANIA SUPREME COURT 
ABSTRACT. 
ASSESSMENTS FOR BETTERMENTS — RURAL PROP- 
eRTY.— That the assessment of a tax for improving 
highways according to the,*‘ foot front rule” is uncon- 


_ stitutional, as against rural property, is now well set- 


tled. Upon the trial of a scire facias to recover the 
amount of the assessment of a tax for street improve- 
ment, the defendant offered to prove that ‘‘ the widen- 
ing * * * * was not called for by any reason save 
as a public improvement.’’ Held (reversing the judg- 
ment of the court below, Paxon, J., dissenting), that 
this evidence was admissible. Seely v. City of Pitts- 
burgh, 3 Weekly Notes, 413; Washington Ave., 19 
Sm. 352, followed.. Craig v. Philadelphia. Opinion 
by Woodward, J. 


AGENCY — CONTRACT BY AGENT —SECRET AGREE- 
MENT TO RECEIVE SHARE OF PROFITS.—If an agent 
employed to purchase goods makes a secret agreement 
with the seller to receive a profit or commission on 
the transaction, such an agreement taints the con- 
tract with fraud, and all the seller can recover is the 
fair market price of the article—if he can recover 
that. Ritter v. Lehigh Vulley R. R. Co. Opinion per 
Curiam. 


MECHANIC’S LIEN — ARCHITECT NOT ENTITLED ‘TO. 
— An architect who makes plans and specifications for 
a building, but who does nothing ‘more, is not within 
the provisions of the mechanic’s lien law, and is not, 
therefore, entitled to alien against the building for his 
labor. Price v. Kirk. Opinion per Curiam. 

LANDLORD AND TENANT— VERBAL LEASE OF AN 
UNINCLOSED LOT, WITH THE RIGHT TO DIG CLAY— 
ANALOGY TO MINING LEASES — NOTICE OF TENANCY— 
SALE OF THE LOT WITHOUT RESERVATION. — The 
principles governing mining leases, that actual posses- 
sion of the tenant carrying on his operations is notice 
of his interest to a third person, and that a lease for a 
term not exceeding three years is valid though not in 
writing, apply to alease of land with the right to 
quarry minerals or dig clay. A. made a verbal lease 
to B., with the right to dig clay from an uninclosed 
lot, which he subsequently sold without reservation. 
The tenant, who had received no notice to determine 
his tenancy from either his landlord or his grantee, 
and who had taken clay from part of the lot, was haul- 
ing away clay from the lot when he was notified by 
the purchaser, who kuew of his tenancy, of the change 
of ownership, and afterward was served witha writ 
of injunction. Held (affirming the judgment of the 
court below), that the right of the tenant in possession 
under the verbal lease, which was none the less a 
lease although the land was not inclosed or culti- 
vated, was not extinguished in favor of a purchaser 
who knew the fact of the tenancy. When the tenant 
is taking the clay, the notice to third persons is marked, 
for the working is upon the surface. Sheets v. Allen. 
Opinion by Trunkey, J. 


—.——_—_—_———. 


CRIMINAL LAW. 

INDICTMENT — SUFFICIENCY.—An indictment charg- 
ing the defendant with stealing ‘certain papers of the 
value of $110,” is fatally defective; a description suffi- 
cient at least to notify the defendant of the specific 
charge against him is absolutely necessary. Va. Sup. 
Ct. of App., January, 1879. Robinson v. Commonwealth» 
Opinion by Christian, J. 

—— FORMER ACQUITTAL— WHEN PLEA OF, NOT 
G@oop.— Where an acquittal is effected by reason of a 
variance between the allegatious and the proof, it can- 
not, in Virginia, be pleaded as a bar to a conviction on 
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another indictment for the same offense. The court 
said: ‘‘1n this case the prisoner, by her counsel, moved 
to exclude all the evidence on account of the variance 
between the proof and the charge in the indictment, 
as above indicated. The court granted her motion and 
excluded the Commonwealth’s evidence and dis- 
charged the jury. The evidence offered by the Com- 
monwealth being excluded by the court, the verdict 
would, of course, have been a verdict of not guilty. 
That verdict would only have discharged the prisoner 
from further prosecution under that indictment. The 
action of the court in excluding the evidence and dis- 
charging the jury accomplished precisely the same 
thing. If the jury had not been discharged and ren- 
dered a verdict of not guilty, that verdict could not 
have been pleaded to the second indictment, because 
the acquittal was effected in consequence of a variance 
between the allegations and the proof. Whatever may 
have been the rule at common law, or the principles 
settled by the cases relied on, our statute puts that 
question at rest forever. For it provides that ‘‘a per- 
son acquitted of an offense on the ground of a variance 
between the allegations and the proof of the indict- 
ment or other accusation, or upon an exception to the 
force or substance thereof, may be arraigned again ona 
new indictment, or other proper accusation, and tried 
and convicted for the same offense, notwithstanding 
such former acquittal.” Code, 1860, ch. 199, § 16, p. 
814. Tb. 


CONVICTION OF LESSER OFFENSE — MURDER — MAN- 
SLAUGHTER—MALICE.—The government may carve out 
of any transaction of acriminal nature, and prosecute 
for any offense embraced in it. But where an act 
embraces all the elements of several crimes, the person 
who did the act can only be punished for one of them, 
or such as are degreesof one. One who has committed 
a homicide may be indicted and tried for murder, at 
the election of the prosecuting officer, or he may be 
indicted and tried for killing by willfully striking, 
etc., under § 2, art. 4, ch. 29, Gen. Stat. Whether he 
be indicted and tried for the one or the other, the judg- 
ment will bar a second prosecution. Where the indict- 
ment is for murder, the accused may be convicted of 
any degree of homicide as fixed by the common law, 
viz.: murder, voluntary manslaughter, or involuntary 
manslaughter; but under such indictment, he cannot 
be convicted of the crime defined and denounced by 
the statute. The indictment and trial for murder is 
an election to proceed for a common-law homicide, 
and the trial must be conducted as if the statutory 
offense had not been created. If the prisoner is not 
guilty of murder or Voluntary manslaughter, he may, 
if the facts warrant it, be convicted, under the indict- 
ment for murder, of the offense of involuntary man- 
slaughter, and it would, therefore, be error to instruct 
the jury that if he is guilty of the statutory offense he 
should be acquitted. He may be guilty of involuntary 
manslaughter without being guilty of the statutory 
offense; but if guilty of the statutory offense, he is also 
guilty of involuntary manslaughter, for the former 
includes every element of the latter; and as he may be 
convicted of that offense under an indictment for mur- 
der, or for voluntary manslaughter, the court, where 
the facts justify it (as in this instance), should, under 
an indictment for murder or voluntary manslaughter, 
instruct the jury in the law of involuntary man- 
slaughter. For tLese reasons it appears clear that the 
court did not err in refusing to instruct the jury that 
they must acquit if they found appellant guilty of the 
statutory crime; but as the jury might have found 
from the evidence that the killing was involuntary, it 
was the duty of the court to instruct in the law of in- 
voluntary manslaughter. Conner v. Commonwealth, 
13 Bush, 714. The instruction in reference to malice 


should not have been given. It is proper, under any 





circumstances, for the court to tell the jury that the 
law implies malice from any state of facts. It is a 
deduction to be made by the jury from the evidence 
in the case, and not by the court. Farris v. Common- 
wealth, 14 Bush. Ky. Ct. of App., March 31, 1879. 
Buckner vy. Commonwealth. Opinion by Hines, J. 
—__—__—___—_——. 
FINANCIAL LAW. 


NEGOTIABLE INSTRUMENT — TITLE TO UNINDORSED 
NOTE PAYABLE TO ORDER — CONVERSION.— One who 
acquires possession of a note payable to order, without 
the payee’s indorsement, or by a forged indorsement, 
acquires no title and will be liable to conversion if he 
refuses on demand to deliver the note to the owner, or 
if he transfers such note to others without the owner’s 
consent. The court said: ‘*The evidence was suffi- 
cient to authorize the jury to find that the defendant 
acquired the notes payable to the order of the plain- 
tiff through a forged indorsement of his name without 
the consent of the plaintiff to the maker. Upon this 
theory of the facts the plaintiff was entitled to recover. 
The defendant is not absolved from liability because it 
acted in good faith. No person except the payee can 
assert any title to a bill or note payable to his order 
without his indorsement. While the unauthorized de- 
livery of a bill or note payable to bearer vests a good 
title in a bona fide purchaser, an unauthorized indorse- 
ment of the payee’s name, when the note or bill is pay- 
able to order, conveys no right of action. Byles on 
Bills, 24. When the defendant delivered over the 
plaintiff's notes to a person not entitled to them, as- 
suming the right to deal with the notes in disregard of 
plaintiff's title, it was a conversion, although the de- 
fendant supposed the notes belonged to the maker as a 
voucher, and ,although it was acting merely as the 
agent of the maker in what it did. A wrongful intent 
is not an essential element of a conversion; it suffices 
that the rightful owner has been deprived of his prop- 
erty by some unauthorized act of another who assumed 
dominion or control over it; and the latter is not ex- 
cused because he was acting as agent for one whom he 
supposed to be the true owner and derived no benefit 
himself from the transaction, and parted with the prop- 
erty before any demand for its restitution. Wright v. 
Hawley (affirming Dudley v. Hawley, 40 Barb. 397), 39 
N. Y. 441. U. S. Cir. Ct.,8.D. N. Y., March, 1879. 
Savary v. The Germania Bank. Opinion by Wallace, J. 


POSSESSION OF UNINDORSED DRAFT NOT EVIDENCE 
OF TITLE.— A drew a draft on B payable to the order 
of C, which B accepted. Inan action by A against B 
on the acceptance, it appeared that the draft was not 
indorsed by C, nor was there evidence of A’s title, 
Held, that the instrument being drawn in favor of C. 
and not indorsed by him, its possession by A was not 
prima facie evidence of ownership. The court said: 
‘* A draft, such as the one sued on, is presumed to be 
drawn on funds with the understanding between tha 
drawer and the drawee that it is an appropriation of 
funds of the drawer in the hands of the drawee. An 
acceptor for value is primarily liable, and the drawer 
is a mere guarantor or surety. Gillilanv. Myers, 31 Il, 
525; Coal Co. v. Dyett, 7 Paige, 1. The;payment of an 
accepted draft for value by the drawer entitles him to 
be subrogated to all the rights of the creditor. He is 
entitled to have the draft assigned to him, and equity 
considers that as done which ought to have been done. 
For the same reason an accommodation acceptor of a 
bill of exchange is a surety, as to the drawer, buta 
principal as to the holder, although the holder knew 
him to be an accommodation acceptor. The payment 
of an accommodation draft by the acceptor entitles 
him to be regarded in the light of a surety, and he has 
equal claims upon a court of equity to enforce its pay- 
ment against the drawer as any other surety who has 
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paid the draft of his principal. The doctrine is that 
the payment entitles the surety to be subrogated to all 
tho rights of the creditor. It is also a well-settled doc- 
trine of the common law that a surety, upon the pay- 
ment of the debt* of the principal, is entitled to an as- 
signment of all the independent securities in the hands 
of the creditor, with all the remedies which he has to 
enforce them against the principal. Lumpkin v. Mills, 
4 Ga. 343; Jordan v. Hudson, 11 Tex. 82; Sublett v. 
McKinney, 19 id. 438. A bill of exchange for value is 
not discharged until paid by or in behalf of the ac- 
ceptor, nor a note until paid by or on behalf of the 
maker. A payment by the drawer of an accommoda- 
tion bill of exchange is a complete discharge of the 
bill. A holder of an instrument not negotiable may 
maintain a suit on it in his own name, but to entitle 
him to a judgment in his favor he must show his right 
to the paper either by an indorsement or proof of own- 
ership. We recognize these legal propositions. The 
judgment of the court below must be reversed, because 
there is no proof of any kind that the appellee had any 
title, either legal or equitable, to the draft sued on, or 
that after it was accepted by appellants, that appellees 
ever paid it.” Texas Ct. of App., Jan., 1879. Hoffman 
v. Bignall. Opinion by Ector, J. 


NEGOTIABLE INSTRUMENT—RIGHT OF ONE PUR- 
CHASING FROM TRUSTEE.—Where a bank purchased 
from the payee before maturity a promissory note, 
payable to the order of W., “trustee,”’ held, in an ac- 
tion on the note, that the note being payable to a 
trustee, it was the duty of the bank, before purchas- 
ing, to have made inquiry into the right of the trustee 
to dispose of it; having failed to do this, and it ap- 
pearing that the trustee was disposing of the note in 
fraud of his trust, the bank must suffer the conse- 
quences of the risk it assumed. The court said: ‘“* No 
doctrine is better settled than that atrustee has no 
power to sell and dispose of trust property for his own 
use and at his own mere will. One who obtains it from 
him, or through him, with actual or constructive no- 
tice of the trust, can acquire no title, and it may be re- 
covered by suitable proceedings for the benefit of the 
cestui que trust. If there are circumstances connected 
with the purchase which reasonably indicate that 
trust property is being dealt with, they will fix upon 
the purchaser notice of the trust, and if he fails to 
make inquiry about the title he is getting, it is his own 
fault, and he must suffer the consequences of his own 


neglect. Story's Eq. Jur., § 400. Maryland Ct. of 
App., 1879. Third Nat. Bank v. Lange. Opinion by 
Brent, J. 


————E 


INSURANCE LAW. 


INSOLVENT INSURANCE COMPANIES—ORDER OF PAY- 
MENT OF CLAIMS.— Claims on life policies matured by 
death and claims on endowment policies, on which 
have been paid all premiums that could be required 
had the company continued to be solvent, should be 
paid by the receiver of an insolvent mutual company 
in the order of the death of the party insured, and the 
time stipulated for the payment of said endowment 
policies. Living policy-holders in an insolvent mutual 
company have no surrender value attached to their 
policies, but are liable to be called upon to make up 
assets sufficient to pay all death claims and endow- 
meut policies due before the decreed insolvency of the 
company. Existing policy-holders cannot use their 
policies as set-offs to claims against them for money 
borrowed of the company. Court of Chance., N. J., 
March 31, 1879. Vanattav. New Jersey Mutual Life 
Ins. Co. 

MUTUAL COMPANY—SURRENDER OF POLICY.— Where 


a party insured in a mutual insurance company agrees 
with the secretary to hand to a third party, for the 








secretary, all money due the company, together with 
the policy upon which he was to be released from all lia- 
bility, held, in an action for loss from fire, occurring 
shortly afterward, the company was not liable, although 
its by-laws contained the following direction: “The 
liabilities of members shall commence and terminate 
at twelve o’clock on the day on which their names are 
entered, withdrawn or erased,’’ when, in fact, no 
erasure of the name had been made on the books of 
the company. Penn. Sup. Ct., June 4, 1879. Farmers’ 
Mut. Ins. Co. v. Wenger. Opinion by Gordon, J. 
WAIVER OF CASH PAYMENT BY AGENT — OFFSET- 
TING AGENT’S INDEBTEDNESS FOR PREMIUMS.— In an 
action on an alleged oral agreement to insure plaintiff's 
premises, it appeared that the defendant's agent, by 
whom the insurance was made, was a general agent 
and made such contracts as he deemed expedient; that 
he was in the habit of giving credit to various persons 
whom he insured, and that he settled his accounts with 
the company monthly, charging himself with all pre- 
miums, whether collected or not; that said agent was 


indebted, on account, to the plaintiff, and that it was: 


agreed between them that such indebtedness was to be 
applied in payment of the premium on the alleged 
insurance. The trial court ruled, that if the agent 
had agreed to give credit to the plaintiff for the pre- 
mium and himself to become debtor therefor, the con- 
tract was not rendered void by the fact that the agent 
had agreed to receive credit on his own account instead 
of money for the premium. Held, no error. The 
court said: Upon a review of the point, aided by the 
able and learned arguments on both sides, I am unable 
to see that the ruling was wrong. There was no ques- 
tion of actual fraud, or of the insolvency of either the 
agent or the plaintiff, and the decisious, it seems to 
me, make out such an exception as [ referred to in the 
ruling. In certain classes of mercantile agencies the 
law founded originally in usage permits the agent to 
keep an account current with both sides and to settle 
with one of them by an offset, such as was agreed on 
in this case. Stewart v. Aberdein, 4 M. & W. 211; 
Catterall vy. Hindle, L. R.,2 C. P. 368. The power 
of insurance agents to make a contract of this sort is 
recognized in Chickering v. Globe Ins. Co., 116 Mass. 
821, which illustrates the difference between insurance 
agents and partners in the point under discussion. Ins. 
Co. v. Neyland, 9 Bush, 430; Bouton v. Ins. Co., 25 
Conn. 542; Post v. Ins. Co., 43 Barb. 351. There are 
many cases in the Supreme Court, as well as other 
courts, which establish the general proposition of the 
plaintiff, that one who is given the powers which this 
agent had, is a general agent, and may waive the con- 
dition for acash premium. Ins. Co. vy. Colt, 20 Wall. 
560; Angell v. Ins. Co., 59 N. Y. 171; Hoffman v. 
Hancock Ins. Co., 92 U. S. 161. U.S. Cir. Ct. D., 
Mass., April 22, 1879. Jones v. 42tna Ins. Co. Opinion 
by Lowell, J. 
——__>__—_. 
TESTAMENTARY LAW. 

CONSTRUCTION OF WILL— DEVISE TO ‘‘GRANDCHIL- 
DREN.’’— A testator devised all the residue of his estate 
“to the following named persons to be divided equally 
among them: My sisters R. and S., the grandchildren 
of my brother W., and the grandchildren of my de- 
ceased sisters D. & M.; meaning by this to include all 
my said grandchildren living at the time of my de- 
cease. Held, that the grandchildren took per stirpes, 
and not per capita. The court said: To aid in the 
construction we invoke, first, the paramount rule that 
requires us to ascertain, if possible, the intention of 
the testator from the language of the will and all the 
circumstances. But unfortunately the language here 
employed is considered so doubtful as to be made the 
basis of directly opposing arguments. The counsel who 
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contended for a distribution per capita claimed that the 


testator’s use of the word ‘“‘ persons” was a clear indi- 
vidualization of his beneficiaries. But we think this 
word, in the connection, may as well refer to a class of 


persons. The phrase ‘‘ the following named persons,’’ 


it is true, raises an expectation that the specific names 
of the beneficiaries are about to be given, but in this 
case the testator, along with the names of his two liv- 
ing sisters, gives the names of his two deceased sisters 
and of his deceased brother, whose grandchildren are 
to receive the legacy. Now did the testator mention 
the names of the deceased persons only by way of des- 
ignating the individual grandchildren who were to 
take, or were the names thus given asthe proper heads 
of the classes who were thus to take? The latter con- 
struction is at least as natural and reasonable as the 
former. The will is silent as to the names and number 
of the grandchildren; they are an uncertain body to 
be first ascertained at the time of the testator’s death, 
and only those then living are included. Neither do 
the words, ‘to be divided equally among them,’’ nec- 
essarily import a division of the property among indi- 
viduals, for they apply just as readily and appropri- 
ately to a division among classes. If we pass from the 
particular clause under discussion to other parts of the 
will, we can find nothing inconsistent with a distribu- 
tion of the residuum per stirpes. But we are cou- 
fronted with the English rule of construction, adopted 
in Massachusetts, New York, and some other States, 
that “a gift to children, grandchildren, or heirs, is 
equivalent to naming them and is a gift to them indi- 
vidually.”” 2 Jarman on Wills (1st Am. ed.), 111. The 
same author, after citing the above rule, adds, ‘“* But 
this mode of construction will yield to a very faint 
glimpse of a different intention in the context.’’ If 
the above rule is so easily set aside, it would seem 
equally reasonable that it should also yield to the pre- 
sumption in favor of the natural heirs or next of kin, 
for a distribution according to the statute, in all cases 
where the language of the will is consistent with such 
a distribution, and the real intention of the testator is 
in doubt. And sucha rule of construction was adopted 
by this court in Lyon v. Acker, 33 Conn. 224, and has 
been recognized in the State of Pennsylvania. In Min- 
ter’s Appeal, 40 Penn. St. 111, Lowrie, C. J., justly re- 
marked: ‘‘ When we find a man distributing his estate, 
in whole or in part, among his next of kin, and he 
leaves the proportions in which they are to take doubt- 
ful, it is quite natural for us to suppose that he had the 
statutory or customary form of distribution in his mind 
and to interpret his will accordingly.’”’ And the opin- 
ion of the same judge in Fissel’s Appeal, 27 Penn. St. 
55, is equally pertinent. In the case at bar it is con- 
ceded that under the statute governing the descent of 
estates, the grandchildren of the testator’s two de- 
ceased sisters and deceased brother would take, by 
right of representation, their deceased parents’ share. 
The English rule, that referring to children is the same 
as if they were individually named in the will, in view 
of the exceptions which so easily set it aside, is of lit- 
tle practical importance, and it does not seem to have 
been recognized in this State, although cases Rave been 
discussed and decided where its application would 
have been controlling. Our decisions quite uniformly 
have been in favor of a per stirpes distribution in all cases 
analogous to this. Talcott v. Talcott, 39 Conn. 186; 
Bond’s Appeal, 31 id. 183; Cook v. Catlin, 25 id. 387; 
Lord v. Moore, 20 id. 122; Gold v. Judson, 21 id. 616. 
We advise that the estate in question be divided into 
five equal shares, and that the two surviving sisters 
take one share each, and that the grandchildren of the 
deceased sisters and brother take per stirpes.”’ Con- 
necticut Sup. Ct. Raymond yv. Hillhouse. Opinion by 
Loomis, J. 

REVOCATION OF WILL — ALTEKATION OF ESTATE.— 
A conveyance of property, previously devised, works a 





revocation of such devise; and this, where the convey- 
ance is to the devisee, accompanied by a trust in favor 
of the devisor. A will does not take effect upon an 
after- acquired estate, and any alteration of the estate of 
the teS8tator in the premises, after the devise, works a 
revocation of the will. The court said: Among the 
implied revocations is any act of the testator which 
alters the estate or interest held by him in the lands 
devised at the date of the will; as, for instance, a con- 
veyance of the same, or a valid contract to do so. The 
will takes effect only at the death of the testator. Real 
property acquired after making the will goes to the 
heir. If, therefore, the testator is not seized at the 
time of his death of the same estate, or interest in the 
premises, that he was atthe time of making the will, 
the same does not pass by the devise, but goes to the 
heir. Ballard Y. Carter, 5 Pick. 112; Jetti v. Picard, 
4 Or. 298. Thisis held either upon the ground that 
the alteration of the estate is evidence of a change of 
purpose on the part of the testator; or, more properly, 
that it works a revocation of the will by depriving the 
testator of the estate devised, and thus leaves nothing 
for the will to operate upon at his death. Walton v. 
Walton, 7 Johns. Ch. 268; Minuse v. Cox, 5 id. 450; 
Herrington v. Budd, 5 Denio, 322; Bosley v. Bosley, 14 . 
How. 395; Ballard v. Carter, 5 Pick. 116; Kean’s Will, 
9 Dana, 25; 4 Kent, 528; 24m. L. Cas. 668; 2 Greenl. 
Ev., § 686; 8 Bac. Abr. 500. U.S. Cir. Ct., Dist. Cal., 
May, 1879. Muller v. Henry. Opinion by Sawyer, J. 


——_——————— 


NEW BOOKS AND NEW EDITIONS. . 


,MATHEWS’ BUNDLE OF PAPERS. 


A Bundle of Papers by Paul Siegvolk, Author of “* Walter 
Ashwood.” New York: G. P. Putnam’s Sons. 1879. 
Pp. 326. 


THE transparent nom de plume under which Mr. 

Albert Mathews, of the New York city bar, puts 
forth the above book, will not protect him from receiv- 
ing the meed of praise due to one who has achieved an 
honorable reputation in law as well as in letters. 
This little volume contains a large amount of grace, 
wit, and wisdom on a number of topics concerning 
society, the domestic relations, travel, angling, legend 
and law. The table of contents is as follows: “Heisa 
gentleman; Suggestions touching the art of living 
together; Scraps from the table-talk of a self-edu- 
cated man; Hints about genius and talent; Superfi- 
cialness of people who live in large cities; Chil- 
dren, a sermonuof the heart; The rights of children; 
Musings of a city railroad conductor; A chapter 
in the life of a hermit; My friend, Bosworth Field; 
The divided jury; Fishing without a master; Did 
you ever see the Danube; Canola, a legend; The 
Mystery of Narragansett Heights.’”’ This field gives 
ample scope to Mr. Mathews’ fertile fancy, his sound 
and sensible views of society and marriage, his large 
reading, considerate reflection and acute humor. Most 
of the volume is outside the precise purview of a jour- 
nal like ours, but there is enough in ‘‘The divided 
jury” to give us jurisdiction, and, like the judges, we 
shall not be cautious to keep strictly to the proper and 
limited exercise of that jurisdiction. In the article 
last named our profession will find a delightful account 
of an action against a fire insurance company, for a 
loss by lightning, submitted, by consent, to one juror, 
«who was so confused by the arguments and the charge 
that he could not ‘“‘agree.’’ The vraisemblance in this 
clever sketch is perfect, except that we can hardly 
bring ourselves to believe that any insurance company 
would ever consent toa jury which apparently must 
agree, or that any jury ip an insurance case would fail 
to agree against the defendant. If the reader, on 
perusing this sketch, will turn to Babcock v. Mont- 
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gomery County Mutual Insurance Company, 4 Comst. 
326, he will find some light as well as lightning on the 
subject. We hope all the lawyers will read and enjoy, 
as much as we have enjoyed, this charming little 
Bundle of Papers. We can assure them that it will 
teach them and delight them much more than many 
bundles of law papers. In typography and binding, 
a daintier volume never greeted the eye. 





CORRESPONDENCE. 


SHortT Forms oF DEEDs. 


To the Editor of the Albany Law Journal: 

Sir —R. V. R., Jr., in No. 24, speaks of the “ statu- 
tory short form” of deeds, mortgages, efc., in the Prov- 
ince of Outario, and says: ‘This short deed, in two 
hundred and twenty-eight words (exclusive of the 
date, names of partigs, description and consideration), 
contains covenants,” etc. The warranty deed in use 
in Maine contains (exclusive of date, etc., as above) 
one hundred and ninety-one words. The mortgage 
deed in use contains (exclusive of date, names of par- 
ties, etc.) two hundred and seventy-five words. And 

. the lease in commonaise contains (exclusive of date, etc.) 
two hundred and eighty-six words, and the quit-claim 
deed we use contains (exclusive of dates as above) one 
hundred and forty-seven words. There is no statute 
regulating them, but they are comprehensive, short, 
and easily understood. T. 

BLUEHILL, Me., June 17, 1879. 


To the Editor of the Albany Law Journal: 


Sir—In West Virginia, following Virginia, we have 
this statutory form for a deed, conveying the grantor’s 
whole interest, including dower, if the wife join in 
making the deed: 


“This deed, made the —— day of ——, in the year 
—, between (here insert the names of the parties), 
witnesseth; that in consideration of ——, the said —— 


doth (or do) grant unto the said —— all, etc. (here de- 
scribe the property and insert covenants or any other 
provision). itness the following signature(s) and 
seal(s).”’ 

In addition to the foregoing twenty-nine words, the 
statute gives short forms of covenants, to have the 
same effect as the long forms recited therein. <A cove- 
nant of warranty, either general or special (in the 
granting clause), has three words. Full covenants, that 
the grantor has the right to convey, that the grantee 
shall have quiet possession, free from incumbrances, 
and shall have all reasonable, etc., further assurances, 
require the use of forty-six additional words — making 
seventy-nine words in all, for the deed, exclusive of date, 
parties, description and consideration. This is but 
little more than one-third of the length of the Onta- 
rio deed mentioned by your correspondent, H. V. R.., 
Jr. Our leases and deeds of trust are proportionately 


brief. Yours truly, E. 
WHEELING, W. VA., June 18, 1879. 
ee ° 


NOTES. 

N Friday last the Governor sent to the office of the 

Secretary of State the last approved act of the late 
session of the Legislature, with memoranda of reasons 
for disapproval of eight bills, all of a local or private 
character, except the bills for commissions to revis@ 
the tax laws and the Military Code. The bill reducing 
the legal rate of interest to six per cent was “ap- 
proved,”’ but was accompanied by a memorandum, 
stating that the Governor had examined it “ with a 
sincere desire to find in it such relief for the burdened 
debtor class as would warrant a prompt approval,” but 
he thought the bill would ‘‘ not probably effect the 





great relief expected from it; nevertheless hoping 
that despite its faults it may be of some benefit to 
those who sorely needed it,” he concluded to sign it, 
which simply means that a8 the bill was ‘‘ popular” he 
couldn’t afford to “go back on it.” The bill may be 
very imperfect from aught we know, but we do not 
believe it any the more because of the Governor's 
memorandum. His judgment on a matter of law has 
ceased to be very valuable. Nor are we sure that the 
bill is needed by ‘‘ the burdened debtor class.” So far 
as our observation goes, men are very willing and, in- 
deed, very anxious to loan money at six or even five 
per cent on good security. When that is not furnished 
a loan becomes simply a matter of chance, and the 
lender will, in one way or another, get what he con- 
siders an equivalent for the risk. Among the bills 
from which the Governor withholds his approval with- 
out reasons given are the Code of Criminal Procedure 
and the Penal Code. During the session 725 bills were 
passed; of these the Governor vetoed during the ses- 
sion 51, or nearly two-thirds the number that have 
been vetoed by the chief executive of the United 
States since the institution of the Federal govern- 
ment, and 132 have failed to receive his approval, 
making, all told, 183 bills vetoed. Five hundred and 
forty-two bills were signed. 

The London Law Journal of June Tth closes a 
lengthy review of Dr. Spear’s ‘“‘ Law of Extradition” 
in the following words: ‘Dr. Spear is an impartial, 
lucid and comprehensive guide on the law of extradi- 
tion, and though his book was designed by him ‘to be 
distinctively American,’ it should be added to our law 
and public libraries.”” The Law Times of the same 
date says: ‘This work is a welcome addition to the 
law relating toa very important and somewhat trouble- 
some subject; and we may say at once that Dr. Spear 
handles his theme with skilland judgment. * * * 
The law finds in Dr. Spear an able expounder, who 
places it upon a plain and intelligible footing, fortify- 
ing his propositions by reference to the several de- 
cided cases.”’ 

The “Illinois Club ” gave a reception to Judge Har- 
lan on his recent entry upon the Circuit, which, says 
the Chicago Legal News,‘* was the finest gathering of 
legal talent ever witnessed in Chicago.’’—— The bar of 
the Eighth Circuit has presented an address to Judge 
Dillon in view of his retirement from the bench, from 
which we quote the following: ‘* And finally we desire 
to thankfully testify to your ability and absolute fair- 
ness as a judge. You have ever impressed upon the 
laity no less than the bar, by your clear and compre- 
hensive judgments, that law is a rational and coherent 
science, the end of which is justice. Your decisions 
have always been illustrated with clear and judicious 
expositions of the law, which satisfied the reason and 
convinced the judgment. Your practical intellect has 
always penetrated the husks of discussion to the kernel 
of controversy, and your conclusions have for the most 
part, not®@only met the approval of the bar generally, 
but have been warmly acquiesced in, even by the coun- 
sel whom your judgments have defeated.” 


A correspondent writes: ‘In your next Southern 
Legal excursion, you will perhaps find either wit or 
wisdom to be commended in the Georgia divorce case 
of Stanridge v. DuLCINEA Stanridge, 31 Ga. 223, in 
which the judge concludes his opinion thus: ‘ With- 
out intending to reflect upon the wife in this case, for 
I take it for granted that the libellant is to blame, 
still I warn all plain men against marrying women by 
the euphonious names of Dulcinea, Felixiana, etce.— 
these melting, mellifluous names will do for novels, 
but not for every day life.’”’ 
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TAUTOLOGY in deeds and mortgages..........- 450, 483 
TEAL v. Felton, 12 How. (U. 8.) 284, history of........ 284 
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TESTAMEN TARY LAW, notes of recent ndosie: - 
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suit by, to recover specie belonging to Confederate 
government of Virginia ................-.0eceeseeeee 
ee ~~ court abstract (see Recent American Decis- 
ns). 


cases disposed of and on the docket........ ..... 404 

comment on State tax decisions.................. 140 

re-argument ordered in Nos. 209, 210, 500......... 344 
USURIOUS agreement to extend payment........... 19 
VALIDITY: 


in New York of divorce granted in asister State . 
of bonds of Town of Thompson, conflict of decision 
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between the N. Y. Court fof Appeals and the U.S. 
EE IIE o.:0:4:0405 sachdsuices siekesascsadedeasaaanee 364 

WEBSTER, Daniel, anecdote of..................2-4+- 444 

WHARTON, F., ou ignorance as a defense .......... 84 

on international law of divorce............ 126, 146, 249, 269 

WIFE may maintain an action for loss of society of 

IR sacks cnens: sncssmeaae b6<canedioade alain 494 


WILL, Soaged, innocent purchaser from devisee takes = 

EE Ci 6 6 66165.6 0 snes itencesschesendensesensécgnpesagnnene 

WIsCON. IN Supreme Court abstract (see Recent 
American Decisions). 
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ACCORD AND SATISFACTION,—See Judg- 


AOCCOUN T.—Account stated ; mutual agreement and 
proof of assent necessary. *Volkening v. DeGraaf 
Ok REE 9 TI 


ACTION .—A plaintiff who induces a sheriff torefuse 
sufficient. bail on arrest of defendant is liable for 
damages. Gibbs v. Randlett (N. H. Sup.) (in full)... 

2.—Abatement ; cause of action arising from contract 
» marry does not survive. Price v. Price (N. Y 
MORE. 95.5 nadd astm Skoda edi ndath ns seid sae sadiebnednnics 
3.—Against receiver of savings bank to restrain cul- 
lection of anote and foreclosure of a mortgage. 
Porter v. Kingman (Mass. Sup 


4.—Bill of peace ; interpleader ; when move, Board 


57 


14 


iiss \mehssndunesaase kine 319 


of Supervisors of Saratoga Co. v. Deyo (N. ¥ App) 438 


5. Civil action will not lie against a judge of “the 
8. District Court, for acts done in his judicial ca- 
pacity. Busteed v. Parsons (Ala. Sup 
6.—For a debt arising from a felony. Ex parte Bail, Re 
ke SY 8 aera 
7.—If one accepts bank checks and notes from another 
who is indebted to him for moneys wrongfully con- 
verted, in excess of the amount legally due him, he 
thereby waives the right to sue for the tort. Hulst 
eS ERE ror 
8.—Lies against husband by wife’s satel for extra 
wy in asuit for adivorce under the divorce acts 
21 Vict. we « & 22 Vict. Ottaway v. Hamilton 
ra €. P. DES MO c0bi.cc cagnccns tose hbetansosineiinene 
9. Sey ; greditor's J bill. Smith v. Fort Scott. H. & 
ee GI ind dicgntsdscbasnatanaascane 
10. Several suas were given in settlement andon sur- 
render of a larger one; held, that separate actions 
ae be maintained on them. Nathans v. Hope (N 


Y. App. 

11.—To yee claims to real proper yen what must 
be shown. Donahue v. O’Conor ( 

12.—United States cannot be sued without pone 
given by act of Congress. Carr v. United States 


g . 8. ~y 

13.—Will not lie by officer for areward where accused 
himself gave the first information, and in fact sur- 
rendered himself. 
BE CO, We ak Os. Di ns wocnes, cr tdnneccbannsdnce 

See Equitable Action ; Partnership. 

ADMINISTRATION. —~ proceedings in admin- 

istration of estate of a living person are void. 


59 


481 


Bent v. Wakefield, etc., Union 
Cc. 247 


Melia v. Simmons(Wis. Sup.) (in full.)................ 198 


2.—Administration upon the estate of a living person 
ria on ¥ pgt v. East River Savings Institution 
TTS alae ad ceoreoenes oe 
ADMIRALTY. —See Jurisdiction. 
AGENCY.—Unknown principal of agent can be held 
Aa) when discovered. Jessup v. Steurer (N. Y. 
8.—Contract by agent ; . Secret agreement to receive 
share of promas? s fraudulent. Ritter v. Lehigh 
ley RR. Co. ( Re re ee ee 
te | of pols “in ae negotiable paper; 
tualloss is measure of damages for neglect. 
Nat. Bank of Meadville v. Fourth Nat. 
of New York (NR. ¥. App.).........ccoscsccvecsceccese 
4 —Subscriptions for book are contracts between sub- 


Val- 
520 


Firs 
nk of Clty 
438 


scriber and publisher; agent’ . liability and authority. 
Stodd 341 


art v. Warren (U: S. Cir )..........2. sees ceoves 
5.—Principal is bound by the represcuiabions of 
in the salen oe personal property. McBean v. 
DD.) CIN. ©.). 2... covcaccsnscapeccccccescccsscosccsvece 
6.—Public officer; authority to indorse ; ratification ; 


ent 
‘ox 





AGENCY—Continued. 
os a 
7 1 —tenividuai liability of agent exceeding his author- 
ity} public commissioners. Paulding vy. Cooper (N. 
Di 000+ ins sascacedas obetet yes S0ap ides Chane 
8. —Notiée to or ey in egont is attributed to 
principal. Bennett uchan (N. Y. App.).. 
9.—Receiving check unconditionall 
agent’s conduct. a v. 
Co. of Troy (N. Y. Ap 
10.—Unauthorized sale ay agent of aState ; ratification; 
action by State on promissory note. ‘State v. Tori- 
aS 
11.—Where contract is voidable at election of principal, 
such election must be made within reasonablé time 
after full knowledge. United States ery Stock 
Co. Atlantic & Gt. Western R. R. Co. (Ohio 


up.) 
See Broker; Contract ; Negotiable Fnctruments. 

ALIMONY .—See Marriage. 

APPEAL.—Order refusing to punish for contempt 
not appealable to — of Appeals. ; aye v. 
Simmonds (N. Y. Ap PP.) banhinga. heheh adchamicaie meee 

2.—Order Guaties or denying writ of certiorari, n 
appealable to Court of Appeals. People ex rel. Trude 
son Vv. Fire eens a City of New York (N. Y. 

3. . overruling demurrer ps ate Garner 
v. Harmony Mills et al. (N. Y.S8 
4.—Order sustaining demurrer om granting leave to 
amend, is not appealable under new Code. Cam- 
bridge Valley Nat. Bank v. Lynch (N. Y. App.)....... 
5.—Case cannot be considered upon the merits on an 


+ & rat fication of 


PAGE. 
People w@ Bank of North America (N. Y. - 


tizens’ Steamboat 3 


16 


MD... cies uaete 362 


sppen from Marine Court to Common Pleas. Mc- 1 
ti 


eere v. Little (N. Y. C. P. 
6.—What must be shown on motion for re-argument. 
Gilhooley v. Hart (N.Y. C. P. 
7.—Damages cannot be assessed on undertaking for in- 
junction while appeal is pending. 
Sherwood (N. Y. A 
8.—Failure to RS and no excuse for Geleg, 


MD, Bassceee c00+ccpd spanded’d ceneasegte a hensod ene 
9.—Action affecting title to real estate ; judgment must 
determine or establish title one way or the Nee aoe 

to be appealable. Scully v. Sanders (N. Y. App.).. 
10.—Not allowed from a judgment on failure to a 
rie Linseed and S. Oil Co. v. Hubbell et al. (N. Y. 

11. -~ ection that pleading and proof do not su 

Judgment cans gagnes be ee taken on appeal. T _ 


). viccainns ooh ShemmaeneS 162 
eo v. 
<3 1 


arsh (N. App.) -annhavelh amid ceiesns sea bietnnienn 56 
12.—Under the old’ Code notice of entry of judemens 
was a condition precedent to a recovery u n the 

= saneennins on an appeal. Rae v. Beach (N. Y. - 
13.—Walver of, by consent to areference and z ment 

that report shall be final. Carroll v. Locke (N. H. ne 


Su 
14. —To Court of Appeals ; does not lie from order strik- 


ing out answer as frivolous. a Bank of 3 


Rochester y. Spencer (N.Y. A 
15.—To Court of Ap ;_ leave Renee in a case where 
law is well settled and no authority cited in con- 


flict with the decision. Deutsch v. Reilly (N. Y. 5 


PeTrerr errr errr rrr Me Tere Te eee Te rere ere eee 


Cc. P.) 
16,—To Court of Appeals; order denying new trial on ac- 
count of misconduct of f Juror, not — Gale 
v.N. ¥.C. & H.R. R. R. Co. (N. Y. App.).........-. 
11.—-To Supreme Court from, State court ‘what —— 
must show under § 


8.R. 5 
Citizens’ Bank v. Board ioe Liquidation we 8. sy "17 
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CARRIERS.—Act of God; delay by unusual storm 
occasioning loss of perishable property; carrier not 
an insurer as to time. American xpress Co. v. 
Smith (Ohio ‘Sup. 8 Re 8 am 

2.—Evidence of usage is saiiiehatte on the question of 
the undertaking of the rties to a contract to 
carry ; carrier aot liable for mie don from wrong 
direction. Stimson y. Jackson (N. H. Sup.) 
3.—Conductor has the right to expel froma traina 
drunken passenger, —~ itis Ln = to do so, if lives 
of passengers are end = ey his right must be 
reasonab! | engennl Rai Dae te v. Valleley (Ohio 


: a Lak cine bindiiok 
Dicoasriy person may ‘be removed from waiting- 

room of arailroad company; if not a passenger, he 

may be removed whether isorderly or not. 

son v. Chicago, R. I. & P. R. R. (Iowa Sup.). . 
5.—Ejection of passenger from drawing-room ca car; duty 

to provide seats for passengers. rpe Vv. 

& . Co. (N aoe. ) (Abst. Pk 4 “tulip, 
6.— Liability for baggage after atteson v. 

ntral & H. R. R. Co. (N. Y a os 

7.—Liable for personal ) at. kept bya passenger 

within his own control, but lost through neqiienoce 

of carrier. Kinsley v. Lake Shore & Mich. 8. Rail- 

road Co. (Mass. Sup.) (in full) .. 

8.—Merchandise of commercial traveller contained in 
trunk, not baggage. Alling v. Boston & Albany R. 
*R. Co. 3 I pe ee persist 

9.—In case of dela “by unavoidable accident, carrier 
may sell perishable property to save it from total 
loss after having made reasonable efforts to forward 
the property in time to have it reach its destination 
fore becoming totally lost. American Express 
Co. v. Smith (Ohio Sup. Com.). 

10.—Perishable property; not responsible for loss which 
arises from nature of property itself. American 
Express Co. v. Smith (Ohio Sup. Com.)............... 

ll. —Haaangenaiion of cause of loss ice ome 
tion of negligence. Pennsylvania Railroad Co. v. 
CED, vonuvedtansasdankettnadgude  sod-damadice 

12.—Refusing to » goods toa bone — holder of 

bill of lading for value, is liable. t Nat. Bank 

v. Northern Railroad (N. H. Sup.) (N. C.).......... «+. 
See Damages. 

CHURCH.—‘See Ecclesiastical Law. 

CIVIL DAMAGE LAW.—See Evidence. 

CIVIL WAR.—Judicial acts in Confederate States 
during the Rebellion are to be treated as valid, if 
authorized by general laws of the States and not 
in conflict with Xe Federal Constitution. Ketchum 
v. Buckley (U.S. Sup. 

2,—Payment made in Centederate money in discharge 
of a trust, is void; liability of trustee. McBurney 
v. Cassin (U. . Sup. ) 


CONFEDERATE STATES.—See Civil War. 


CONFLICT OF LAWS.--Construction of State 
statute State court is binding on the Vogerss 
—-* awes v. Contra Costa Water Co. (U. 
2. Eapacity of persons to contract; lex loci and lex domi- 
Milliken et al. v. Pratt (Mass. Sup.) (in full).. 
3.—Decision of a State court that a statute has been 
enacted in accordance with the requirements of 
the State Constitution, is couctuctve upon 
Supreme Court. Atlantic & Gulf R 
SMD cccccascdees se pcnqetddsnss ebesdsenar st iwag 
See Costs; Life Insurance. 


CONSTITUTIONAL LAW.—Impairing contract 
myinicipal ordinance forbidding corporation to main- 
tain a nuisance necessarily resulting from -exercis- 
ing charter powers is not invalid. Northwestern Fer- 
tilizing Co. v. Village of Hyde Park (U. S. Sup.) 
Bs Eines cccpinans necsnnds, cum. achbieneDeaned 
2.—Impairing contract; marriage not embraced in the 
constitutional provision. Hunt vy. Hunt ©. 8. Sup.) 
3.—Exemption from taxation ; impairing obli 
contracts. Northwestern University v. 
rel. Miller (U. 8. Sup 
4.—Ex post facto law; Y cenbaed law takes effect only 
from the Po it ‘goes into force, and the ez post 
facto effect of a law cannot be evaded by givinga 
civil form to an action oes is essentially criminal. 
Burgess v. mon (U. 8. Sup.) (in full)............... 
5 —Ex post facto law: legislation that affects the rem- 
edy merely and does not ferry the right is valid. 
Sayers v. Commonwealth (P: up.) (N 
@.—Statute which imposes an obli 
existed before and enlarges the 


eople ex 


orce and scope of 


an ye contract is void. Randall v. Sackett (N. 5 


7. —Defendant in criminal case has constitutional ri _— 
to ample time for the argument of his case 
the jury; limitation of five 1 eee wasuasenaliie. 
White v. People ga. Sup.) (N.C 

8.—Prisoner is entitled to = time in which to pre- 
sent his case to the jury 

9.—Meaning of “vacancy,” and when it Bap 
ee vy. Commonwealth ex rel. Evans (Pa. Su ° 


tion Pot. 


tion wheré none ° 


John- 
- 500 


311 


. R. Co. v. Georgia 
135 


76 


ille v. State (Ohio Sup.) 422 


, 9.—Offer to 





CONSTITUTIONAL LAW-—Continued. 
10.—Agricultural lease for longer periee than twelve 
years void. Cl —ye v. Brown (N. Y. APP. :) 
11.—Local act under N. Y. Constitution ; ; fees on judi- 
oe one in city of New York. Richards v. Richards 
MRD. ances cvqeicds’ sa ticdawesigeaeay eee. Aauaies 
12.—No oantiadinass right of trial by qunait in 9 ami 
ings in equity. Bellows v. Bellows (N 
13 —A city ordinance p: under authority of its a 
ter imposing a license tax upon practicing per 
is a valid exercise of = tering 
Louis v. Sternberg (Mo. Sup.) (N. 
al put may tax steamboats as prop- 


within the bey 
power. City of St. 
14.—Municipal co 
erty for a 
Trans. Co v. 
15.— = ht of MG 4 at a tax sale is a va ae one, 
cannot be divested without com eaesien. 
Coenen v. Ind. School Dist. of Council Bluffs (Iowa 
16.— “Lexislature ———- legalize any judicial aot which is 
for want of jurisdiction. Maxwell v. Goel- 
cakles SON 4 ee Or eae 
17.—Restriction on legislation in State Constitution; 
— on a x ROR Board of Supervisors v. Gal- 
ra’ up 
18.—Legislature may authorize removal of remains of 
be deed oo a cemetery, Craig v. Trftstees (Pa. 
“Ty S| BRR ee py Aer ae A & ee 
19.--State —aa suamlastion and license of phy- 
sicians. up. 
20.-—-State statutes of limitations not binding = the 
United States. United States v. Thompson et al. 
ea OT Re rer eee 
21.—State may make it an offense for a white pe 
py negro to intermarry. Green v. State (Ala § Sup. ) 
(in 
22.—State ma’ segpaiete pale of patented articles. Pat- 
terson v. Kentucky (U.S. Sup.) (in full) ...... ...... 
23.—Federal statutes against lygamy are constitu- 
tional. Reynolds v. United hates (U.8. Sup. + (in full), 
24.—Member of Congress is liable to service of process 
at all times, except that during his attendance on 
the sesajons of Congress, and in = — —- 
he is privileged from arrest in any private s 


PAGE. 


87 


r Wheeling, P. and 
tty $ ye'Wheeli omins | (U. 8. Sup) iain asia 338 


@. 
174 


—- Merrick y. Durant (Dist. of ObI. Sup. Wick 6) 426 


See Conflict of Laws; Criminal Law; Ti 


‘axation. 

CONTRACTOR ANDCONTRACTEE.—Where 
the power of directing Fae controlling the work is 
parted with and given to the contractor, the con- 
tractee or employer is not liable for negligent acts 
of contractor. Carter v. Berlin Mills Co. (N. H. Sup.) 
2.—Where contractor has been employed to do work 
erous in its nature, empleyer or contractor is 

fan e for maoury © : adjoining property. Angus v. 
Dalton (Eng. C. 


CONTRACTS. old by the statute of frauds; party 
to such contract fully performing on pe part is enti- 
titled to recover back payments made in case other 

et refuses to perform. Jellison v. Jordan (Me. 


ret ee RE ER eo 
2. —Appliesiion for space at an exhibition and entrance 
fee paid, does not constitute a valid contract where 
the right to reject the cugtiestiee is reserved. 
Demuth v. American Institute (N. Y. App.).. 
8.—Building contract, Construction of. Tharsis Sulphur 
and Copper Co. v. McElroy “se . * eee ae 
4. Couteas, by letter; when coreplete. Household 
Fire and Carriage Accident Ins. Co. v. Grant (Eng. 
C. P.) (in full.) 
5.—Law of place where contract is made governs as - 
form on or mode - contracting. Hunt v. Jones (R. I 
up.) (N 
6. —For freight: ng ; : “money had ‘and sqastves. Tugman 
Nat. Steamship Co. (N. Y. Ap 
7. Santas with Federal officers ; 
States. Bradley v. —— States (0.8 
8. — apparently a due-bill may 
be areceipt. De Lavalette v. Wendt “hop 
rform; tender of stock to fix habt or” 
maker of a note. ‘Lawrence v. Smith (Iowa Sup.). 
10. ro | gravuitous services ; 
11 TERS oliguiions eabetituted for il cillegal in paymen é 
_ obligations su u or {2 pegme n' 
of valid debt, are enforceable. ine Rock 
“. ¥, Mesesente, Nat. Bank of Tite Rook (0.8 —) 
—Liability of agent negotiating an engagemen 
Stahlkuth v. Brown et al. (N. Y. C: P.) 
13.—Promise to pay debt of another must be founded 
upon a precedent liability or a new consideration. 
nderwood v. Lovelace (Ala. Sup 
14. me recovery of money oa. Tice v. Zuis- 
oer ( App. 
15.—When false representations not a ground for an- 





Porreree reer reer eerie rr eee ereree errr rrr 


18 


18 


Tapp to pay a 
17 


pulling contract. Mamlock v. Fairbanks (Wis. Sup.) 361 


6.—When interest allowable on ya ae due under. 

De Lavalette v. Wendt (N. Y. App.)..........--.+0005 
17.—When one of sale, and not ~4 “work, labor and 

services. Fitzsimmons vy. Woodruff (N. Y. ao 


18.—When right of —— for b breach of contrac! 
regory 
Statute of 


crues. Russell v Ala. Sup.)..........eeeeee 
See Fra 
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co RSION.—The wrongful destruction of goods a eng Pushing open a closed but unfastened 


NVE 

by one not the owner is aconversion. Aschermann 
v. —_ Best Brewing Co. (Wis. Sup. 

2.—One who sells a horse to pay cost of ry tan | 
with the consent of one joint owner as a tenant 

common, is liable for conversion to the other 


tenant in common. Goell vy. Morse (Mass. Sup.).... 500 


COPYRIGHT .—To infringe this right a substantial 

goby must be produced. Perris v. Hexamer (U. 8S. 

ee eae oa oh dbek anbedins ceenhee 

2.—In enenets 5 songs published before 5 and 6 Vict. ch. 

45; rig ht to have entry SB: £x parte 
Hutchins and Romer (Eng. 


CORPORATIONS.—Not allowed to enforce con- 
tracts not permitted by their charters. Andes Ins. 
Co. v. McCo his r Court of Ginn.) (N. C.). 

2.—Acts ultra ; when transaction amounts to a 
% oaning of pay ” Western Cottage Organ Co. 
Redest (Iowa Sup.) 
3.—Annual meeting of stockholders ; when election in- 
veld. State - rel. Attorney-General v. Bonnel et 
al. (Ohio Sup 4 
4.—Powers of nate committee of board ; ratifica- 
tion of unauthorized acts must be by corporation. 
Tracy v Guthrie Co. Agr. Soc. (Lowa Sup.) 


5. —Consolidation of rights of new Se oration. At- 
lantic & Gulf KR. R v. Georgi . 8. Sup.)...... 135 
6.—Forfeiture under general caleeen act = mn In 


yy es W. and Newton R. R. Co. (N. Y. 

7 EbRitity of stockholders and directors for debts. 
Hastings v. Drew et al. (N. Y, App.)..............4-. 239 

8.—Action to compel transfer of stock by; equitable 
rights of a Cushman y. Thayer Manuf. = 

De ccdvinnvende ghdeccesscceccoasspases. 0¢ 

9.—Bona fide purchaser of certificates of stock fraudu- 

lently issued, are entitled to — as against the 
Sompeng. Willis v. Fry ~- Cc. P 1 
10.—P! of stock, appearing on the books as owner, 
le as a stockholder; transfer to escape lia- 
bility to suey. is void. Germania Nat. Bank v. 


11.—Rescission of scontract of subscription to_ capital 
stock; laches. Sanderson vy. tna Iron & Nail Co. 
12,_hle en aa 
tock quleidiptions : ; directors cannot dele ite 
power to make calls for stock. Silver Hook Road 
v. ©. Greene (R. I. Sup 
or. the a books of company is competent evidence 
of , of an officer ; oral evidence 
Ralamnaz @ admitted to supplement or explain. 
amazoo Novelty Works vy. Macalister (Mich. 
= ae privileges conferred by charter are not as- 
signab 4 | mmepanees etc., Ry. Co. v. Moore (Ohio 


Su 
See Bim Rininent Domain ; Municipal Corporations. 
COSTS.—Cannot be recovered against a State in a 
criminal Wa even though awarded by the 
Supreme Court of the United States. Noyes v. 
State (Wis. ong. @ 


‘a of itigated. iene collateral, is not 
— to defendant for costs. Peck vy. Yorks (N. Y. 
3.~Chdin and rr of personal property ; costs, 
where value is not assessed by referee. rown Y. 
Gallaudet (N. Y.c psithGk tad hidesth. cikedbiepene ans 
its of appeal to abide event, on second trial juror 
withdrawn, on third trial verdict for defendant ; 
held, costs ts of appeal and trials belong to defendant. an 


Mott v. Consumers’ a. | *} 4 8 5 ee 
e Practice. 
CRIMINA ane eeenteen. For purpose of 
rosticutton’ distance and length of time not ma- 
Slocum v. People (Ill. Sup.).................- 220 


2. B. B If convicted, after turning State’s 
evidence, has an equitable right to the clemency of 
the executive; usage is not to prosecute, but his 
come oe for State is not a a to noeouu: 
tion. United States v. Ford (U.S * inf (N. C.) 
=" full) 352; State v. Graham (N. J. Sup.) (in 

3.—ARREST. A man illegally restrained of his liberty 
may use such means = may be necessary, short of 

ng _ life, to his freedom. Goodman vy. 


Tee keaavedpeshssatasethenshessa 240 
4.—Court of equity” will never enjoin an arrest on a 
criminal ch ; arrest for cruelty to animals may 

be without obtaining a warrant. Davis v. 


ie ae for _ Prevention of Cruelty to Animals 8 
ARSON ing insured Building to defraud in- 
surance company; evidence of former attempt, 
testimony of defendant at inquest, declarations as 
to i admissible. Commonwealth v. Brad- 
ford (Mass. 3, TS Shei chA Se bine bU dps adsense ecaaes 
—ATTEMPT a: What constitutes. 
Griffin v. State (Ohio Sup 
7.—Batn. Rule ry On in ons , othnomiciae. 
Pp 


eee ewe were eseeeeeeees 








ransom, constitutes a forcible brene- re a 
y. State (Ohio Sup.) (Abst. ) 180; 
ioe’ ¥. Soto” ea. 


9.—Intent “question for jury. 


p.) 
10. _Deata PENALTY. By shootin 
unusual. big ht 7 le ( 


11.—DISsTURBING ae GIO} ORSHIP. 
church publicl notify ing minister - be must 
step down and out while certain ch 


bergee es against 
ardson vy. 


him were being investigated, not. 
State (Texas App.) 
2. Basan y: A surgeon appointed under & 4777, 
U.S S., is not within the statute against (4 U. 
8. "Stat, 118, $12). United States v. Germaine (U. 
13.—Detention of a letter by one who came lente into 
its possession, is not within or . RS. 
United States v. Thoma (U- SD 
14.—ENTICING AWAY. See Abd it, 
15.—FaLSE PRETENSES. Where, by contract of sale, 
title to goods does not pass until they are paid for, 
— will not lie. State v. Anderson (lowa 


16. Obiaialing daly wit ie is Dam not indictable. Com- o 


monwealt cDuffy ( Sup.) 
17.—ForGery, County - h issuing county bonds 
without authority, not. People vy. Mann (N. Y. App.) 
Gad Sis SE 0 OE icing kcccaczesedstecsacsnbencevecs 
18.—Issue of a counterfeit medical ema, is. McClure 
v. Commonwealth (Pa. _ ) (in full 
19.—Of indorsement of postal money orders ; sufficient 
to wy intent to defraud the person named. 
United States v. Morris (U. 8. Cir. 
20.—FORMER ACQUITTAL. 
plaint without trial, not. 
sant (Mass. Sup. 
21.—Nol. Pros. before impanelling of jury, no 
v. State (Ala. Sup. 
22.—Acquittal as primates. not a bar to atrial and con- 
viction as accessory before the fact; former acquit- 
tal should be a pleaded. State v. Buzze -. 
H. Sup.) (in ful 
23.—Acquittal on ground of variance not abar to ames ° 
indictment bod same Offense. Robinson v. Common- 
wealth (Va. Sup.) 
24.—An offense is Pindivisibie ; no such thing asa bar 
to part of an offense. Commonwealth v. Robinson 
(Mass. Sup 
25. —Denvtetien of lesser offense ; press \ Speen 


Dismissal of criminal ‘com- 
Commonwealth v. Bres- 








b). cee revcescaccoceccccocscscepesceess sétocess 31 


Buckner v. Commonwealth (Ky. A s Ctebitd ihe niae-bs 521 
26.—When defendant is not in jeopar 4 Watkins v. 
I Bic CN Bia oon. 050k 0 cng cshcseeckse. 65 sbess chao 
97.—Iuramnomneane., Date fixed by sentence for punish- 
ment to commence, is directory, and forms no part 
Ay ah dates changed. Ex parte Isaiah Bell ont 
Ph IED, scien einetaceise ndbesnde sud Gogbetenbnkas “nit 


28.—INDICTMENT. When Fe in, may be corrected. 
State v. Shaw (N. H. & ~*4 i phtkhis-oene ebb ieduangesBs 
29.—Charging defendant with stealing ‘‘ certain papers 
of the value of $110,” is fatally defective. Robinson 
v. Commonwealth (Va. Sup.) 
30.—For obstructing officer, must aver that defendant 
knew official character of officer. 


. 3 | EE eree See eT 

$1.—Laying offense on a particular day, a continuando 

mee. be — as surplusage. State v. Nichols (N. 

TD canaansasncadekkennebinedhcseeeaceucietien 
32.—For suleance: venue must be laid in county 

pig nuisance is located. In re Eldred (W p.) 


dictment.’ awker v. People (N. Y - App 
34.—JurispicTion. Extra-territorial crimes ; 

New Jersey have jurisdiction of the offense, where 

the blow was given in that State, and victim died in 


State v. Maloney 
442 


oinder of different any in one in- s 


another State. Hunter v. State (N. J. Err and App.) _ 


| ee regiS I ie 
35. or offenses oS by Demons in military serv- 
ice. Coleman v. Tennessee (U.S. Sup.) ........-...- 
36.—LARCENY. Certified 7 is property of the bank. 
People v. Abbott (Cal. Sup.)....-..-- cee-s---eeeeeeee 
37.—Competent for prisoner to account for his havin aving 
ew found upon him. People v. Crapo (N 





BD cccccccccccvcasecesctcecesecse consene seep -geences 
88.—Possession of stolen property pnaxyedined ‘is not 
conclusive evidence of guilt. State v. nell (Wis. 
Mt ccasideeniae pike seninen akties ales os oben Ad 
39.—Presumption of guilt from possession of goods; 
when slight. Gablich v. Peo 
oa of lost property; duty of finder. Brooks 
tate age dh REG Stak kgssene v00s Soccensss abeennen 
41.—Of coffin after interment j provers may be laidin 
executor or whoever el: - eceased ; value. 
State v. Doepke (Mo. Su 
42.—Wife not renpoustbie, i pee ‘oer husband ; 
ci pogeate presumes coercion. iler v. People 

TD ci. Wesecasadih sreeeht aaeisskeereasenn couk 
43.—Matice. Not implied from y of deadly weapon. 


mmonwealth (Ky. App. 
ME 5H under any circumstances for the court 


e (Mich. Sup.)........ 220 
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to tell the jury that law implies malice from an 
state of facts. 
45.—MurperR. Two or more jointly indicted for mur 
are not, as 4 matter of right, entitled to separate 
trials. State v. Doolittle (N. H. Sup.)................ 
4$.—Evidence of declarations in presence of prisoner 
before or after offense, admissible to show comspir- 
acy. Duffy v. Commonwealth (Pa. Sup.)............. 
47.—When homicide perpetrated during an altercation 


is; dangerous weapons. Ex parte Nettles (Ala. Sup.) 442 


48.—Wound calculated to destroy life,and death en- 
sues therefrom within a year and a day, itis mur- 
der, although improper treatment contributed to 
- death. State v. Bantley (Conn. Sup.) (N. 

49.—OBSCENE PictuRes. Variance; partly clothed 
gure not “naked.’”’ Commonwealth lv. Dejardin 
Mass. Sup.) 

50.—Persury. Construction of affidavit; punctua- 
tion; acts of officer de facto are valid and cannot 
be collaterally assailed. Lambert v. People (N. Y. 


51.—Where affidavit was signed but not sworn to, and 
then taken to notary’s office and there certified in 
absence of accused, held, that no oath was adminis- 
tered. Case v. People (N. . NSE raaer 
52.—POLYGAMY. Federal statutes against are valid, and 
religious belief no defense. eynolds v. United 
EE Or. Os OI OE a aiddbdccavncsevicsensdcaee 
53.—PRACTICE. Writ of error Hy up only matters 
in the record. Hunt y. People(N. Y. App.)......... 
54.—It is not ground for reversal upon appeal that the 
record does not show that’ the Commonwealth 
joined issue on the demurrer. Commonwealth v. 
em 
55.—Objection to grand jury, should be taken by pleain 
abatement ; refusal to quash an indictment is Pte 

for an exception; refusal to compel prosecutor to 
elect as to counts, is not ground for an exception. 


Gente V. Malser Ce. FT. Ba.) -. occ ees cccccecenceece 442 


56.—Variance ; indictment named party killed as “ Rob- 
ert Kain,” in the evidence called simply “ Kain,” 
held, fatal. Penrod v. People (Ill. Sup.).............. 
67.—Indictment charged John Williams, verdict was 
against John William, held an immaterial error. 


Williams v. State (Tex. Sup.)..........sescccescceceee 321 


58.—Rape. Declarations of accomplices made after ‘com- 
mission of the offense and flight of defendant, are 
admissible; amount of resistance. State vy. Shields 
AR 5s otk: 0ch vied. die, MAb ondbeeplexduaeme 
59.—Burden is on State, in case of boy under fourteen 
years of age, to prove the capacity to commit the 


crime. Hiltabiddle v. State (Ohio Sup.) ............. 520 


60.—ReLieIous Bexvier. Not a defense. Reynolds v. 
United States (U. 8. Sup.) RE le 
61.—REMOVAL INTO U. 8. Court. Petition by colored 
man, on ground of State prejudice, inability to = 
justice in State courts, only white men on jury; de- 
nied. State v. Strauder (West Va. Sup.)...... ..... 
62.—SELF-DEFENSE. Real intent on part of assailed to 
take life of assailant need not exist; previous 


threats. Rogers v. State (Ala. Sup.).................. 403 


63.--There must be reasonable grounds for the belief of 
the assailed, which led him to take life of assailant. 


Darling v. Williams (Ohio Sup.)... ..........--22.-s000 520 


64.—-SENDING THREATENING LETTER. Parol evidence 
is admissible to explain meaning of letter, if lan- 


guage is ambiguous. State v. Linthicum (Mo. Sup.) 422 


65.—Senrence. Confinement in penitentiaries in other 
counties lawful, and act permitting it constitutional. 
Brown v. People (N. Y. App. 
66.—TRIAL. It is ground fora new trial in a capital 
case, that one fa!sely personated a juror, sat on the 
ury and joined in averdict of guilty. McGill v. 
NTI, scat once sacss pes dsencteduescenes 
87.—Effect of acts done in absence of the prisoner. Grif- 
fin v. State (Ohio Sup.)....... ....ccee eee ceees coceee 
68.—Court having once distin stated the law upon 
a point to the jury may ref to state it again; ac- 
cessory before the fact ; presence of prisoner at 

a view. State v. Buzzell(N. 
69.—Challenge*by one defendant of a juror whom the 
other has accepted, isno ground of exception for 
the latter. State v. Doolittle (N. H. Su 
70.--To®ay to jury, that if they did not agree before 
adjournment they would have to remain in their 
room over night, is not a threat to imprison jury. 


Berry v. People (N. Y. App.)..........-00+ee+eseee . .. 386 
‘1.—In B ple ( Pp.) 


—— defendant in larceny need not be 
present when verdict is received and sentence pro- 


nounced. Lynch vy. Commonwealth (Pa. Sup.) (N. 43 


72.—Wrong juror sitting on the jury by mistake ; 
groun for new trial. McGill v. State (Ohio Sup} 


(N. C. 
73.—When defendant is;not in jeopardy. Watkins v. 9 


State (Ga. Sup.) 
74.—Action before police justice of village of Port Jer. 
vis for violation of village ordinance, defendant is 


entitled to atrial by jury. People ex rel. Dargin v. 
Cox (N. if 2? ll 
%.—Varpicr.—O guilty on particular — operates 


y 
ckner v. Commonwealth (Ky. App.) 521 
er 


H. Sup.) (in full).... 511 
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ae an acquittal on the (her counts. Walker v. 


DEI, MIND 255-0 00+ + ahescdd s6.04000e0k eeen ine tad 221 


76.—WITHOLDING PENSION MONEY. Offense is et 
the statute of limitation of two years. Uni 
States v. Irvine (U. 8. Sup. 
Ti.—WitNeEss. Collateral inquiry on cross-examination 
on ig rote a witness ; limits to. People v. Crapo 
* eS ee 
78.—Not competent to show that witness for prosecu- 
tion had been induced to leave the State and had 
received money therefor, unless defendant con- 
oy with the transaction. State v. Rothschild 
GRA. coc vacscs othd) seh alaciags..codsetcneee ean 
79.—Testimony of detectives should be viewed with 
caution. rry v. People (N. Y. App.)............... 


DAMAGES.—Measure of, in case of unreasonable 
delay in delivery of goods by acarrier. Devereaux 

v. Buckley (Ohio Sup.) (N. C.) ... 0.2.2... seen ceee eens 
2.—In case of technical conversion, upon tender of 
property, ouly nominal damages and costs recover- 


able. Churchill v. Welch (Wis Sup.) (N. C.)....... 487 
n 


See Eminent Domain. 


DEDICATION.—See Highways; Real Property. 
DEEDS.—When in a deed a part of the land bar- 
gained and paid for is omitted by the fraud of the 
grantor, he oe be compelled to convey it to the 
rantee. Hitchins v. Pettingill (N. H. Sup.)... .... 
2.—Where deed does not conform to the contract of 
sale, ports aggrieved is entitled to have it re- 
formed. ilmer v. Smith (N. Y. App.)..........++.. 
3.—Of land from husband to wife without intervention 
of trustee, though void at law may be enforced in 
equity ; equity will not enforce the deed to the pre- 


judice of creditors or children for whom no fre; a 
up. 


vision has been made. Crooks y. Crooks (Ohio 
4.—Delivery of deed to a third person ; when title 
passes to grantee. Crooks y. Crooks (Ohio Sup.).... 
5.—In consideration of support ; bond and more 
- enforce condition. Bresnahan v. Bresnahan a 
OD. 2 on sie sdeb Ed ng 69.0s66h0es $00 Geter ened éaen Ieee eee’ 
6.—Effect of recording, etc., constructive notice. Paige 
vy. Waring (N. Y. App.)......... Face texiciede geabeanbin ee 
ae of land subject to mortgage; when 
words in habendum constitute covenant of indem- 
nity only. Moore’s Appeal (Pa. Sup.) (in full).. ..... 
8.—Grant of water; forfeiture can only be taken ad- 
venige» of py grantor and his heirs. Dow v. Edes 
Ci. HE. Bap.)..0. 2 .cccstoee 
9.—When reservation creates only estate for life. Ash- 
croft v. Eastern R. R. Co. (Mass. Sup. , 
10.—Covenant with respect to use of party-wall does not 
run with the land. Scott v. McMillan (N. Y. App.).. 
11.—Covenant against incumbrances; public highway is 
not within. Jordan v. Eve (Va. Sup.) N. C.) 
12.—Covenant for quiet enjoyment goes to the posses- 
sion and not to the title; what constitutes breach. 
Moore v. Frankenfield (Minn. o-) (N. C.) 
13.—Covenant of seizin is broken, if at all, as soon as 


deed is executed. Kimball v. Bryant (Minn. Sup.).. 282 


14.—Covenant of warranty ; when breach of occurs; out- 


standing title. Allis v. Coffin (Minn. Sup.) ..%...... 282 
DEVISE.—See Wills. i 
DIVORCE.—See Marriage. 


EASEMENTS.—Owner of a right of way has the 
right to repair the way when necessary for the mse. 
MeMillen v. Cronin (N. Y. App.). .....--eceeeseee eee 

2.—Lateral support of house by adjoining soil not a 
natural right of propems , but an easement; twenty 
ears’ uninterrupte cnloyeenh. Angus v. Dalton 


GB.) ... < ccccse-dacennass soecptns 26000004 Qhenanes 441 


3.—Right to light; owner of two tenements makes an 
absolute grant of one; no easement over one 


implied. Wheeldon v. Burrows (Eng. Ch.) (C. A.).. 222 


ASTICA W.—An unincorporated 
ECCLESIASTIC ot. a church, is a church under 
z=. H. Gen. Stat., eh. 189,86. Holt v. Downs (N. H. us 
2,—Two bodies claiming to be and to represent a cer- 
tain ae organisa: — is the rightful one. 
Ramsey’s Appe ‘a. Di cst onadiios -46oanuhae chant 
3.--Election by church society; notice; “ majority.” 
Craig v. Trusteés (Pa. Sup’). avcgae ‘Sees Sa. sckg sohb een. 
4.—By-laws of religious society ; alteration of ; injunc- 
en. Richardson v. Union Cong. Church Soc. (N. 
a.) \'\ > rrr rrrrr? Serre rr rT rrrrerr rere errrrerrr errr) 
5.—Courts have no jurisdiction over ordinary acts of 
church discipline ; will interfere whenever rights of 
property are invaded. State v. Hebrew Congrega- 
tion 


EM. BUP.)....2 22.00 ceccccccanccccccccecscessceeses 340 


.—In action of, possession or recei 
EJECTMENT facie evidence of title, and sumiclent 
against naked trespasser. Burt v. Panjand (U. 8. 

DUD.) cc ccccrcrcccccccngeces coccecovocesessssnscnsn gens 398 
.—Certificate of can is prima 

= hg vray of the election of an officer, and its 
effect cannot be avoided except in a direct proceed- 
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9. Oeertasate. of board of canvassers presumptive 
evidence of election of officer; what facts will rebut 
the presumption. 

3.—Offer of candidate to perform duties of an office for 
less than legal salary is void, and all votes given for 
him in consideration of such offer are a nullity. 
State v. Collier (Mo. Sup.) (in full)........... .... 
4.—Voter ; residence of inmate of an infirmary. Stur- 
geon v. Korte (Ohio Sup 
5. “Where certain ballots were cast for L. Clark ,a board 
ee examiners is not bound to count them for Leon- 
ard Clark, who was a candidate at the election. 
Ciark v. Board of Examiners (Mass. Sup.) (N. C.).. 
EMINENT DOMAIN. ssmnectpenution and inability 
to purchase must shown in order to authorize 
condemnation; actual, not speculative value al- 
lowed as measure of+ compensation. Powers v. 
Hazelton & Leetonia Ry. Co. (Ohio Sup. Com.)....... 


Se ng building ro prevent conflagration ; inci- 
dental injuries not subject to compensation. eo- 
~? ex rel. Brisbane v. Com. Council of City of Buf- 
alo (N. Y. SE T2270.) Gian tede died eldsassedanesae- «6 


8.—Condemnation without notice; sufficiency of notice. 
— v. Ind. School Dist. of Council Bluffs (lowa 


mortgagor and mort- 
gagee. Farnsworth v. Cit of Boston (Mass. Sup.).. 
5. —Only direct and special nefits to be deducted. 
Cross v. Inhabitants of Plymouth (Mass. Sup 
6.—Charter of company conferrin, 
construed. Thompson v. River 
7.—Company entering upon land as s ties does 
not thereby dedicate to owner such property as it 
may place upon land for purposes of its business. 
Justice v. Ly - ee alley R. R. Co. (Pa. Sup.) 
(Abst.) 137; (in full) 
8.—Measure of damages in case of land 2" 
Rum River Boom Co. v. Paterson (U. 8. 


EQUITABLE ACTION.—To set aside a ee or 
a confirmation of land title under a Mexican grant; 
attorney-general mast bring or authorize it; what 
frauds will sustain bifl and when relief granted ; ju- 
risdiction of Circuit Court. United States v. Throck- 
morton (U.S. Sup.) 


ESTOPPEL.—Actual or constructive notice will es- 
top a party from clagaing a breach of contract. Ben- 
WIN Gs IND hnsceccccccs sncetes cocece 


EVI ENCE—Substance of fotinene of deceased 
witnesses at former trial sufficient ich vy. City of 
Island (U. Si tanelidatth «stb sciekiehandenes ooo 
2.—Where the evidence Sntrodinced by party having 
burden of proof, giving to it all its probative force, 

be > not aathorine the jury to find his favor, the 


pe - ie to whom assessed 


ju dge may direct a ve a against him. Heath v. 
ff “ | 4 3 yeypI Esp EERE 
3.—In action for damages 4 personal injuries, plain- 
tiff may be —_ submit his person to an ex- 
amination for rpose of ascertainin THe 
and exjent of in juries. jes. Schroeder v. C., -&P.R. 


I os... ons kconsmemnceseeteneceses 
4.—Testimony of party although uncontradicted must 
be submitted tothe jury to determine its weight or 
value; court cannot assume as a rule of law that it 
must be true because * a not contradicted. Nich- 
ison v. Conner (N. Y.C. P.) 
5. Gredibilic W of waees how affected on cross-exam- 
ination. azewell v. Coursen (N. Y. Superior) 
6.—Evidence of hostility of witness mas be ¢ ey and 
ey WwW a ay ee Gale v. N. Y. C. & H. R. 


> ¥, ree testimony; on merchantable condition of 
ice. Rich v. Lyles et al. (N. Y. Superior) 
8.—Proof of handwriting; signature written in court 
ad purpose of comparison. Spence v. Lindo » (N. ¥ 


ae ff memoranda by witnesses bps testifying 
values. Howard vs McDonough (\ -) 

10. —In assumpsit by one of two RS against other 
for contribution (indorsement of former being ap- 
parently prior to that of latter), the former may 

rove y re that they were co-sureties. Paul v. 
mone | SN Sita hath une Crdabsadtaes Uactanes 
11.+That parol evidence cannot be admitted to contra- 
dict a written agreement, applies only to — to 
the agreement. Brown v. Thurber (N. Y. Ap 
12.—Recitals in a deed have no more force eqnintt Pehird 
rsons than is oven. to ay by positive law 


wn v. Goodwin (N. Y 
13.—Entries in party’s own em, not made with knowl- 
edge or consent of other party, are not evidence in 
his favor. Peck v. Von Keller (N. Y. App.).. 
14.—Physician’s account books are admissible in action 
for services rendered defendant’s intestate, notwith- 
Geading § 829 of Code. Wetmore v. Peck (N. Y. 
ee a il as aig 
15.—In action so company for money obtained by 
fraud of their agent, proof of similar frauds upon 


une right, atrictiy 
N. Su Sup.) 1 


People v. Norton (Wis. Sup.).... 281 


261 


16 


260 


96 


234 


Mute aR Cues Kcab dens bcd ecesveen 240 


457 


115 





16. ‘tae in admitting; for what a yr = will be ‘ 
V7 


nted. a * Dillon (N. Y. A 
iz. Notice to produce, and secondary’ y ES ¥ 
anes Hubbell v. Judd Linseed & 8. Oil Co. (N. Y 
18.—Records of U. 8. Signal Service, — Vil- 
of Evanston v. Gunn (U.S. Sup.).............. 
_ . what. Hunter v. O tabe (N. J. Err. and 
Gs Mins 0 ctineeseur ind ixanandvaswhencnidsbetas tina 
20.—Omission of a certificate to the attestation of a" 
ju udgment record of ; sasten State is a fatal defect. 
urnell y. Weld (N. Ap 
21.—Failure to object 4, a question, isa waiver of a pre- 
vious objection toa —* substantially the same, 
ym was then waived. Wagner v. Jones (N. Y 


20 hive answer of general denial to completes for 
moneys loaned. oehler y. Adler (N. Y. Superior), 
23.—Under the Civil Damage Statute, it is not necessary 
to prove the illegal sale beyond a <5 eee doubt, 
Lyon v. Fleahmann (Ohio Sup.) (N. C.)............6.+ 
Corporation; False yk a 
EXCISE LAW .—Druggists are not authorized to sell 
—— spirituous liquor. State v. Shaw (N. 
2.—tiles <4 ‘sale; o knowledge of, when not implied. 
Frank y. O'Neil (Mass. Sup.) 
3.—Ignorance of the law and also whether the persons 
to whom liquor is sold are within the prohibited 
clause, will not excuse the seller. 
ine (lowa PG aedsanst ccidast weds ctoscediess seuvibes 
See Evidence. 


EXECUTION.—An excessive levy is not necessarily in 

all cases wholly void. Moore v. Kidder (N. H. Sup). 

2.—Right of officer to thresh grain levied on: Stilson 

c.f 9 “‘ 5 ee 
See Municipal Corporations. 


EXECUTORS AND ADMINISTRATORS.— 
ublic administration; jurisdiction of administrator. 

Union Mutual Life Ins. Co. v. Lewis (U. 8. Sup.).. 
2.—Claims against an estate may be presented before 
publication of notice, and a decision thereon by ex- 
ecutors, has same effect, as if a after such pub- 

lication. Field v. Field (N. Y. 
See ainistration 

EXEMPTIC 


ON. —Exempfion laws of Pennsylvaniado 
S ose f, Property of a non-resident. Snow v. 

Dill i ME TS UE diliin ca: Videccctdenes cedcavasnseeends 
EXTRADITION. —Inter-State ; “A of compliance 
with requisition absolute ; revocat on of warrant 
may be made by governor; courts will not inquire 
as to grounds vf governor's action. Work v. Cor- 
rington etal. (Ohio Sup.) (im full)......  ..-.-.......- 

2. —Certificate of authentication under § 6278 of U. 8. 
R. 8. ; printed statutes of demanding State may be 
received to show the law of that State; grounds of 

discharge. Ex parte Sheldon (Ohio Sup.)........... 
3.—‘'Crimes against bankruptcy i . cadiclency of 
description of offense in warrant. Ex parte Terraz 
GS IS scccccccthcalecces dedcecde ss60sesqnasvace 
4.—Person who never was in the State from which he 
is charged to have fled, is not a fugitive from justice 
within the constitutional provision ; governor's de- 
cision only makes a prima facie case, and is not con- 
clusive on the courts on corpus. Jones v. 


115 


300 


319 


Dudley v. Santh- 
162 


97 


. PAL 


457 


10 


59 


habeas 
Leonard (lowa Sup.) (in full)..............eeeeee ceeee 1 


FALSE IMPRISON MENT .—Evidence is admis- 
sible in mitigation of exemplary damages, of facts 
which are not in themselves a justification. Beck- 

with et al. v. Bean (U. 8S. Sup.) ae 

2,— ‘Liability of superintendent of insane asylum for 
detaining sane person, where there has been no in- 
uisition. Van Deuseiigy. Newcomer (Mich. Sup.) 

Lt aa ees. ete ent ee. ee 
3.—When stipulation not to sue for, will be imposed ; 
ray of court to require. 

P.) 


FIRE INSURANCE.—Conditions in charter against 
charge of title not violated by assignment in bank- 
ruptcy$} when er need not be ‘~s -*: at 
one of renewal — 
Cab.. Hi MR BID ao... 60.00.5005 05501000 0408,:<0t0d0096 

2. Condition in policy as to notice of non-occupation 
a remises oa as On. oe with. Hill 

uitable M » 

3. —Gontlition to pt 4 a and Sooounts after 
loss ; insured must obtain duplicates, if possible, in 
se » originals were oN Farmers’ Fire Ins. 

pelhorn (Md. A 

4. a tr... of feouret Secs not change title of 

personal pro’ as to render policy void. pp- 


Wilder v. Guernsey (N. 
401 


1% 


perty so 
| yy Iron Co. .. British Am. Assurance Co. (Wis. 25 


up.) (in full) 
5.—Frau ulent and false representations as to value of 
roperty, | will Cog = Ve poly. Wood v. Firemen’s 

Bes SS CU Bocce icesccceseescegescs Sposa 
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FIRE INSURANCE-—Continued PAGE. 


6 —Misrepresentations as to title avoids the policy. 


Xtna Ins. Co. v. Resh (Mich. Sup.) .................. 220 


4.—Policy issuéd to one after he has conveyed the 
property, is void; assignment of same to grantee is 


also void. McCluskey v. Provident Washington Ins. a 
: 9 


. (Mass. Sup. 
8.—Policy conditioned to be void in case of other in- 
surance without consent of the company, is not 
avoided by the taking of a subsequent void policy. 
anenas v. Old Dominion Ins. Co. (Va. App.) ~ 


9.—Policy on personal property payable to mortgagee 
is not avoided by bankruptcy of mortgagor or as- 
sured. Appleton Iron Co. y. British Am. Associa- 
SU UIE NID screens sescassacsinscsees ne 

10.—Condition to produce books and accounts after 
loss; in case originals are destroyed, insured must 
obtain duplicates, if possible ; mere silence will not 
operate to waive condition of policy. Farmers’ Fire 
Ins. Co. v. Mispelhorn (Md. App.) 


PAGE. 


FIX TURES.—Engine and boiler placed on premises 
with understanding that they remain personakprop- 
erty, so remain as between the parties; vendee on 
execution against owner of premises acquires only” 
his rights. Sisson v. Hibbard (N. Y. App. 

2.—Title to, on merger of a lessee’s estate in the realty. 


Globe Marble Mills Cg. v. Quinn GD. FY. Map) ..0.06 vss 260 


FRAUDULENT CON VEYANCE,—Conveyance 
of individual property by a paftner of an insolvent 
firm to satisfy individual debt, not a fraud on the 
firm creditors. 
2.—Under 13 Eliz. c. 5; delaying creditors. Spencer v. 
Slater (Eng. Q. B.)......... eat gad opti bikcotedalniaeds aa 301 
e 


GIFT .—Of exempt property by a parent to a child can- 
not be impeached by creditors. Carhart v. Har- 


shaw (Wis. Sup.) (N. C.) 23; (Abst.) ...........--..2+- 180 


2.—From busband to wife invalid as to creditors under 


539 


Hewitt v. Northrup (N. Y. App.) 35 


Mass. Gen. St., chap. 108, §10. Spelman v. Aidrich 
GE IID oi. na, 4.00s:20c.c0ds neeniacs scab aah 6Qnesmenee 
3.—Husband to wife; what proof is sufficient to estab- 
lish. Davis v. Zimmerman (Mich. Sup.) (in full)... 216 
4.—Of stock by husband to wife; absolute and uncon- 
ditional gift cannot be revoked; wife may compel 
corporation to transfer stock to her. Cushman v. 
Thayer Manuf. Co. (N. Y. App.) .. .... 2.00 seceses sees 259 
5.—Of deposit in bank to a trustee; what constitutes ; 


11.—Meaning of, “vacant and unoccupied ” in policy. 
Herrman v. Merchants’ Ins. Co. (N. Y. Superior.).. 300 

12.—Temporary unoccupation of premises, renders 
policy inoperative during such period, whether lopg 
orshort. A®tna Ins. Co. v- Meyer (Ind. Se ou: sees 403 

13.—Notice to agent that house might become vacant, 
waives condition in policy, if company thereafter 
completes contract and accepts premium. St. Paul 


. Fire Ins. Co. v. Wells (Ill. Sup.)...... ....2... - sees 263 
14.— Waiver of cash payment by agent; offsetting agent’s trust may be proved by parol. Davis v. Ney (Mass. 
are A od premiums. Jores v. Atna Ins. - UD. 5 d.n..06 s-6a6ben ses soucssenddhnenesseteaeen e0ceensonee 
i Tiiond-+ nivel veibindenussehes kanes Demrentbaes oe 22 | (;OOD-WILL.—See Partnership. 
_— iti . r 
15.—Conditions as to change of Pee ae -_ GUEST —See Innkeeper. “ 


of agent; estoppel. Whited v. 

EE Ws ME on. wciti dita ciesanebtaedael avesatioen 396 
16.—Policy on mortgaged premises payable to mort- 

geome ; when right to recover defeated. Brunswick 


HIGHWAYS.— Whether a particular place has 
become a highway by dedication or prescription is a 


one Ins. Co. vy. Commercial Ins. Co. (Me. Sup.).. 181 — of fact. McCarthy v. Lake Shore, etc., 
17.—Pleading in action on policy ; notice of loss. Union ilway Co. (N. ¥. App.)........-sescccccccoccescceees 116 
Ins. Co. v. McCookey (Ohio Sup.) agg Re RE PS 181 See Way. 


18.—Company not allowed to deny authority of agent 
to fill up application, unless insured has knowledge. 
Union Ins. Co. v. McCookey (Ohio Sup.)............++ 181 
19.—Fraud of agent in making out policy; company 


HUSBAND AND WIFE.—Father has control of 
the religious education of his children; antenup- 
tial promise as to religious education of children 
not binding; that children are wards of court does 








liable, if done within scope of his authority. Eilen- 
berger v. Protective Mut. Ins. Co. (Pa. Sup.) ........ 
20.—Place of contract is where principal office of com- 
pone is located. Northampton Mutual Live Stock 

n 


i es ED On Os SID ccccccckcncdeus< sdacpeas 30 


21.—Proofs of loss; rights of mortgagee. Graham vy. 
Pheenix Ins. Co, (N. Y. A 

22.—Notice of, and re 
Se SR i Ge Eo CIID c50 toes cdesccupensuces weeks 
23.—Forfeiture by non-payment of assessments ; revival; 
payment to unauthorized agent; implied waiver of 
roof of loss. Cochran y. Crawford Co. Mutual Ins. 


i MICE o c.0s cocaanes seas kowensneesae nes en taneenee 30 


24.—Description of interest in property, when sufficient. 


Millville Mut. Fire Ins. Co. v. Wilgus (Pa. Sup.)..... 403 


25.—One who holds prsentons under contract of = 
chase may describe premises as “his” in policy; 
agent’s knowledge, when imputed _to ‘principal. 
Pelton v. Westchester Fire Ins. Co. (N. Y. App. 
26.—COancellation of policy ; notice may be given either 
to owner of premises or to mortgagee to whom the 
loss, if any, was payable. South Side Fire Ins. Co. 


v. Mueller (Pa. Sup.) .. sididines. punabakt Beceem bas 443 


27.—Evidence of what passed between insured and 
agent at time of contract, not admissible against 
defense of forfeiture. Franklin Fire Ins. Co. v. 
Martin (N. J. Err. and App.) (N. C.) .-........00.000s 

28.—Former adjudication ; reformation of contract. 
Steinbach v. Relief Firé Ins. Co. (N. Y. App ) 

29.—Mutual company ; surrender of policy; liability of 
member, how terminated. Farmers’ Mut. Ins. Co. 


he PS err rer rrr §22 


30.—Increase of risk; ina doubtful case, construction 
that will avoid forfeiture is to be adopted. Red- 


man v. Hartford Fire Ins. Co. (Wis. Sup.)............ 502 


81.—Application of proceeds of policy on_incumbered 
roperty ; insurable interest. Caley v. Hoopes ( Pa. 
82, —Chmpany bound by an agreement with agent modi- 
fying condition as to occupancy. St. Paul Fire and 
arine Ins. Co. v. Wella (Ill. Sup.)...........---.2.-- 
33.—Effect of assignment of policy to mortgagee as col- 
lateral. Rafsnyder’s Appeal (Pa. Sup.).............. 
34.—Premium note; continuing insurance. Vost v. 
American Ins. Co. SS aa 
35.—Agreement to renew a policy implies a renewal with 
the terms of the old policy. Hay v. Star Fire Ins. 


ES AE ER Pea Nee ers 477 


86.—Where company under rebuilding clause elects to 
rebuild, the contract to insure is superseded by the 
contract to rebuild. Heilmann v. Westchester Fire 


Tus. Go. GH. ¥. App.) Gell)... .0.srccccece socees 131 


37.—Agent of foreign company transacting business 
without certificate of authority from the State; no 
defense to his sureties, if statute simply makes it 
Wop Manhattan ins. Co. v. Ellis (Ohio Sup.) 

. ep sees teem eee eeee Beeeee eee erenee eee eee ee 


pp. 2 
of loss. O’Brien v. Phoenix 
296 


).... 516 





not take away father’s control. Re Agar-Ellis (Eng. 
App.) (in full)... .......... ts opie’ ae: es pea nae 
2.+Husband is liable for wife’s funeral expenses, 
although wife left separate estate. Darmody’s Es- 


tate (Pa. Phila. Orp,) (Bie ©.) 0 0o00.000c06sescccas sscesice 367 


3.—Wife may maintain action against one who has ma- 
liciously induced her husband to abandon or send 
her away. Westlake v. Westlake (Ohio Sup.) (Abst.) 
422; (in full).......... eeeceee oe QrAeseccecces — oseeeses 
INFANCY.—Minor not liable upon any ratification 
made after full age of a promise to marry, underthe 
jnfents’ Relief Act, 1874. Coxhead v. Mullis (Eng. 
2.—Money voluntarily paid by a minor under a contract 
from which he has received no benefit, may be recov- 


ered back. Shurtleff v. Millard (R.:I. Sup.) (in full) 418 


See Master and Servant. 


INNKEEPER.—0One who leaves his horse with an 
——. with no intention of stopping at the inn 
himsel 
the inn. Healey v. Gray (Me. Sup.) (N.C.)......... 

INSANITY.—Act of suicide as well as attempt or 
threat to commit, are admissible as tending to 

rove. Wolff v. Conn. Mutual Life Ins. Co. (U.S. 
EY tlw WR. 35. bbc. cwiesnemee dint pense aemsaecaeneee - 167 
2.—Previous inquisition adjudging party insane, admis- 
sible as tending to prove. Wheeler vy. State (Ohio 
— (Abee oR Oe to 
3.—Whether an inquisition is prerequisite fo lawful 
confinement in an asylum ; liability of superintend- 
ent for detaining a sane person, where there has 
been no oo Deusen v. Newcomer (Mich. 
Sup.) (N. C.) 

INSURANCE.—S%ee Fire, Life, Marine. 

IN TERNSL REVENUE.— Distiller producing in 
excess of estimated capacity of distillery and pay- 
ing taxes upon his entire production, cannot be 
again asse: on the excess, where there is no pre- 
tense of bad faith and no evasion of the law was in- 
tended and no benefit was derived. Stoll v. Pepper 


(U.S. Sup. 
2.—Liability of sureties on collector’s bond. King et 


al. v. United States (U.S. Sup.) .............cceeeeeee 280 


8.—Seizure of highwines in bonded warehouse for tax 
a after their sale. Hartman v. Bean (U.S. a 
WDD.) wn cccccccvccccercccrces cevrsesevnescrecesceceseve ‘ 


DGMENT.—Want of attestation by clerk does not 
invalidate. Folsom v. Blood (N. H. Sup.) 87 
2.—O. brought suit against H. for malpractice and was 
defeated. In action brought by H. against O. for his 
services, defense of malpractice is barred by former 
judgment. Haynes v. Ordway (N. H. Sup.)......... ‘ 
3.—Former adjudication ; test is, would same evidence 


. 





but stops at a relative’s, is not a guest of us 
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ee PAGE. | LANDLORD AND TENANT-—Continued. PAGE. 
guepors bo first and grqae suits. Steinbach v. 7.—At what time, rent payable on a day certain be- 
Relief Fire ty a We ME ned innneddasepcrass os 51! gopes legally due so as to Leerke to qneananens. 


p: 

re Hy of recovery of AR ht for ~~ of 
goods, ily ap apn action for ~~ — for breach 
of contract to carry. Dunham v. wers (N. Y. 
: ise oe ee et ie 
if hecessary. Campbell 
6.—Against maker = Cee of ‘note; : delay of six 
months in levying on maker’s roperty no defense 
mith v. Erwin (N. Y. App.)............ 
nst one publishing libels with 
others jo since, not satisfaction for other ae ub- 
et y the others. Woods v. Pangburn (N. Y. 
8.— . g recovery of part of tract of land, as evi- 
dence of right to the whole. Bradley v. West (Mo. 
SisettiaGcededuldditedd’’ si widanians tin nctegee@enais 

9. .. -e for false return; property in hands of third 
at evidence of value. Hoffman y. Conner (N. 
00.—lirroneous’ us judgment; disobedience of order for 
restitution contempt. O’Gara v. Kearney (N. Y. 
11. x. oe 


Gring’e Ay s _~ 
Rr. me on 4 a. = against the United States. 


nited States ex rel. McLeod v. Sherman (U. 8. Sup. 
13.-An unexecuted accord cannot be treated as a satis- 
faction. Kromer v. Heim (N. Y. App.).............. 
4. wan of; accounting ender “King vy. Dur- 
i icciel ba tutceladanss Oh koe webe eveecane 
15.—Several and "bli: limitation as to vesstian. Judd 
Linseed & S. Oil Co. v. Hubbell (N. Y. C. P.)....... 
16.—Of court of —— jurisdiction ma 3p 
collate’ NY. Ape rigas v. East River Savings Insti- 
i ih ED cick bnsivovieedaed Sasqnir cecncessss 


1. —— WT, _ eee notice of pendency. 
Fuller v. Purser (N. Y. A pp.) 
18.—Judicial sale; party appiying for resale need not 
have specific lien; orde Supreme Court discre- 


(N 


JU! RISDIOTION. —Of admiralty as against State 
and of action against non-residents not 
sauel with process. Bartiett v. Spi 
2.—Of special sessions under ne aw 
to acquire. People v. Lied (N. Y . Buff. epertenh. 
3.—Partidés may s = that case be tried bya justice 
} a of territorial limits. Rogers v. Loop et al. (lowa 


Pp) 
4. Boeke of England have not, over person or property 
of foreign sovereign. Vavasseur Vv. Krupp (Eng. 
5.—Legal or equitable, in case of new rights or ae 
os ve any courts. Van Norden v. Morton et 
6. ~Cireutt Court of U.S . has jurisdiction of all suits 
and against national banks. Mitchell v. Walker 


498 
on; joint — debtor ; when allowed. a 


Gonary, = not appealable. Goodsell v. Harrington 40 


icer ) Y. eae 115 
400 


(Os or) nd: SDAA Mh EN thdnnh ewes Aten eR OAR ed 4464.06 182 


7.—Probate court has no jurisdiction to administer the 
estate of a living person. Melia v. Simmons (Wis. 
Sup.) (in ). Sieelativaeba:.<.antianktadh ton mavebeas Kone 
See Bankruptey ; Criminal Law. 
JURORS.—Disqualification; test oath; not geet t 
= aie a » pom to criminate. v. 
I occ cnddstnnntecahotpistinesegentes 
2.—Rig unters 821, U. 


uire jurors to 
take the oath therein ALAN, 


. is imited to dis- 


trict attorne ae not a right of individual suitors. 
Atwood v. lt aac 
3.—In Pennsylvania, in criminal cases, the jury are 
judges of t m- 


e law as well as ne facts. Kane v. 


monwealth (Pa. a WwW 
JU; Cc E.—Receivi 
B FT oF SEE capacity PEAC epesising come tn | bank 
to his private account, if bank fails he is 
liable. Shaw v. en ~4 =. d(N. 


Teno tor lajuries.arelng 


prem where defect arises during the continu- 
ance of the lease; but te Sw may be. Shindel- 
beck v. Moon ( Ohio Sup.) Cc.) 

+ eats Be aot a= 9  eeiizence of tenant. Ryan 


puaeey 


coe 'T.—Landlord not lia- 
rom defective condition of 


— Fe 4 month only no notice is re- 
quired t to terminate the tenancy, but where tenancy 
is from month to month a notice of a month is nec- 
essary. Wilson vy. Taylor (N. Y.°C. P.) 

6.—In action by landlord upon covenant to keep prem- 

his negligence or tortious acts 


wae 
= of counter-claim. Gager v. 
SE o55680edabcdhorscencsonc cs 


(N.Y. 


22 


102 








a 


—_<. Remington (R. I 
~~ of covenant; re-entry; 
ment; waiver. Evans v. Davis 
ap datas principal in hands as nt not liable 
stress for rent due by agent. owe Machine 
ji ID. 0 00. 1o0kseahepssesntanaie picacnes 163 
10. Be cannot maintain action for rent against as- 
cance until he has himself paid the rent to the les- 
Farrington v. Kimball (Mass. Sup.) 
11. —Assignasent by tenant without lessor’s consent; lia- 
on for rent thereafter. Pfaff v. Golden (Mass. 


R. —Tenanie, assigns, under-tenants, and their legal 4 
ee ought properly to made rties 
ummary proceedings. Croft v. King (N. Cc. Pp). 
13. —Usnsiows interest as rent ; effect upon lease; pro- 
ceedings under landlord and tenant act. People ex 
ay. Ainslie v. Howlett (N. Y. App. 
14.— Lease for more than a year and not subscribed by 
lessor is void; effect of entry — and holding 
over. Laughran v. Smith (N. Y. A App.) 
6 lease; consent to change o conditions, when 
ferred from ey of of party evidence. Dist. 
a of Corwin v. & F. Moreland (lowa 
16.—Verbal lease of an uninclosed lot, with right to dig 
clay, is valid ; lease not extinguished in favor of pur- 
= with notice of tenancy. Sheets v. Allen (Pa. 
BEE stan tindeccincet bl issben<bhdecsswceetbaany 


LEASE.—See Landlord and Tenant. 

LIBEL.—See Slander and Libel. 

LIEN.—One who keeps and trains another’s horse at 
the owner’s uest, has a common-law lien on the 
horse for the training, and the statute ge hima 
lien ay the keeping. ‘owle V. Raymond (N. H. Sup.) e 

2.—Of broker upon policies of insurance which he has 
a + Fisher v. Smith (Eng. H. L.)............... 341 

See Mechanics’ Lien ; Stoppage in Transitu. 


LIFE I Ihe Feacluded by po 


sey cannot poh tg 
tonic Sup. Com.) 75 
2.—Concealment or ‘material facts; avoidance of con- 
tract. London Assurance Co. v. Mansel (Eng. M. R.) 321 
8.—Fraudulent representations of company inducing 
insurance, actionable; ratification, and measure of 
ames. Rohrschneider v. Knickerbocker Life Ins. 


Pp. 
4.—Contract. Fas ol by law of place where its gen- 
eral office is joosted.. Desmazes v. Mutual Benefit 
Life Ins. Co. (U. 8. Cir.) 
5.—Contract is pA when application is accepted, 
and the place of the contract is where it was ac- 
cepted. Shattuck v. Mutual Life Ins. Co. (U. 8. Cir.) 138 
6.—Death b by his own hands; volun act ; insane im- 
Fo) ewton v. Mutual Benefit Life Ins. Co. (N. 
a with consent of company, cannot recover 
on = icy saiess he had insurable nant ~ - of 
insured ssouri Valley Life Ins. Co. 
(Kans. Sup) re C.).. 
8.—Assignment of 
United Brethren 
9.—Policy payable to his “ legal heirs ” 
ble. m4 ais Caldwell (Tenn. Sup.) 
10.—Lapse of toy; agree qeroement © yoosy 
Glove AMutieal Life Ins. C J -}! PP.) , sie tudh avemehniieiae 
11.—Remedy against cone or soa to recognize 
qoateees 08 sane. Day v. Conn. General Life Ins. 
Co. (Conn. Sup 138 
2.—Remedy for Mefusal of company to receive premi- 
ums and to recosesse ° oni. Su in force. Day vy. Conn. 
General Life Ins. Conn. Sup.) (in full)... ....... 
13.—Payment of ata as a condition pre- 
cedent; waiver. Dilleber © Vo » Ak Life Ins. a 


440 


—Induced by fraud of agent 
lic sone: one not party to 
Ins. Co. v. Wright 


turges 


licy” to defraud creditors void. 
utual Aid Soc. v. Grove (Pa. Sup.) 94 
is not assigna- 


Co. (N. Oc wiatauciniad & sue whans <ongie hgaied 
14. —Insolvency; order of 
v. New Jersey Mut. Life 
15.—Parties to pan Bovene Rao to sy up insolvent com- 
- ny; policy Soieee- In te Attorney-General v. 
orth America Life Ins. Co. et al. (N. ¥. App.)..... 478 
LIMITATION OF ACTIONS —Actions by ad- 
ministrators ; when the statute commences to run; 
agministration in another State. Holmes v. Brooks 


tute, must mise 

Mevorhoff v. Frohlich (nk. rc. A.) (N 

3.—General indorsement of payments u 1. - 
will not remove bar of statute, unless it is proved 
that they were made.by the maker sougne to be 

charged. Clark v. ot ag = gk reer 307 
4.—Indorsement of ee ts upon promissory pote, 
without proof of codertiing or of payment actu- 
ally made is not sufficient to yespene the bar of the 
statute. Clough v. McDaniel (N. H. Sup.)..........-. 
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ASS 
LIMITATION OF ACTiONS—Continued. PAGE. MARRIAGE- Continued. PAGB. 
5.—Partial payment by a princips! debter upon a prom- 7.—Proof of, in action for dower; illicit cobebthatien. 
isscry note will not susperd *he running of the Winters v. Williams (Wis. Sup. 
statute as to a surety. Steele v. Sonder (Kans. Sup.) 43 | 8&—Second marriage while husband living not valid in 
6. - by on a. a to pay his share, effect Massachusetts. Webster v. Webster (N.H. Sup)..... 37 
rs) eare Vv. BOs, Ws ID 5 on. neacnnansensnegs ary real 
7.—Part payment by a joint pA does not bar as to MARRI canvayes ~ =o a prec shman 
another joint maker, if made without his assent. v. Henry (N. Y. App.) (in full) .................00000. 
Miller v. Miller (Dist. of Col. Sup.) .............-..++. 462 o—tienee of estate by co’ por t 
8.—Equity will not enforce stale claims; laches and Treadwell v. Archer ot al UN ny" FS PR AI SAI Oe 279 
BoB ec) discountenanced. Godden v. Kimmell (U. 3.—Improvement of wife’s pro of hus- 
Stee e ee eens weer ee cece eeeeeeess sees eessseeceess band ; aoe promise of ropert Pag vy. Dane 
9.—Law fof ice fori governs ; when statute runs on in- CH, WBE, s «oc nkn pines vik dccpaeccussvhest. taPasaenaea 
stallments of interest. Amy v.City of Dubuque (U. 4.—Cannot Bei bound by a recognizance, unless inten- 
MDa i6esc ‘onatuntined<de).bineenayednas! S gemidies 317 tion to bind.her se rate estate is xpressed in the 
10.—Where State and Federal courts have concurrent instrument. People v. Williams (N. ©, Pe). .c¥ae 402 
jurisdiction, a State statute of limitation may be 5.—Not liable upon her a | for Gelictonc upon fore- 
pleaded in a ‘Federal evurt with same rian as if closure, in absence of words ch er se te 
anes ia State court. Price v. Yates (U.S. Cir.) estate. Life Assoc. of America v. ~ hy (N. Y. Buff. 
Es <s:knqnnicapn ddeneehaael cide a10ba Kanaceneneiaaen 295 a = > eee chbunen aba aee tat aass ee 399 
6.—Stock su tion nota charge ns er sepa- 
MALICIOUS PROSECUTION. —Malice and want rate estate, without proof of intention to charge. 
of probable cause must be shown, and failure of a Rice v. ot Bree Co. (Ohio Sup. Com.) ............ 
suit is 20t sufficient evidence of. Stewart v. Sonne- 7.—Mortgage of married woman who is a minor; ratifi- 
ee NS rr rt 89 cation. Ledger Loan and Building Assoc. vy. Cook 
2. ae advice of counsel. Sutton v. Mc- 310 CRG. DMD .. .3 is, 36ud cain andsdnahacnnpaenes de aeenraeee 
orae Dy TAs kins .vinidis 30s cAhdnend os eceenkaennees 
3.—P!aintiff must show that the prosecution is legally MASTER AND | AD Firth te ae poy 4 
at an end; refusal of grand jury to find a bill is but takes no risk arising frou negligence of com— 
sufficient, and is also prima facie evidence $f want any or of asuperior fellow-servant; acquiescence 
ot — cause. Potter v. Casterline (N. J. Sup.) 467 Tn neg ligence of superior; continuance in service 
PR eee mee ewe e eee eee eee Bete e tesa eee sense eeees ‘ after? norea eof negli nt custom. an ore 
MALPRACTICE.—Surgeon is liable for misleading and >. Ue. v. Kuiteal (Ohio Sup. Com.) ....... 37 
advice. Carpenter v. Blake (N. Y. App.)...........-- 134 a aa of employer who employs a chi bey waa with .- 


MANDAMUS.—Will not lie to a court to set aside 
injunction; cannot be used to perform office of 4 
gppesl or writ of error. Ex parte Schwab (U. 8 

2.—Action of colonel discharging a private from service 
of State militia, cannot be reviewed upon. Inre 
Dederick (N. Y. A 
8.—Title to office cannot be tried upon. 
Faile v. Ferris (N. Y. App.) 
4.—Against an official board or a municipal corporation 
should be directed to the board or to the mayor and 
council in their corporate capacity and not to the 
individuals. Board of Co. —- rs v. Lellew; City 

of Leavenworth v. Kinney (U.S. Sup.)............... 
5.—Proper remedy to compel supery ‘isors to audit and 
allow a claim. Ridwell v. Supervisors (N. Y. Buff. Su- 


People ex rel. 


219 


| reer ye rere 337 


I «:6.0:ans 2010 aptiboks Renee mkblde chnsigeodihke tiie aeilnele 400 


‘ontempt in not obeying; directors of railroad. 


~ People ex rel. Garbutt v. Reynolds et al. (N. ¥Y. App.) 336 


See Municipal Corporations. 
MARINE INSURANCE.--Burden of proof of 
seaworthiness is on the insurer. Pickup v. Thames 
& Mersey Mar. Ins. Co. (Eng. C. A.)...........-2-2000 
2.—Deduction from freight for sea damage; insurance 
opis. . of freight. Griffiths v. Bramley-Moore 
(En ics tandubaredthagnendes iiptsedeeesdeuebene 
3. —Deviat on can only be justified by just cause or ne- 
ou. Burgess v. Equitable Marine Ins. Co. (Mass. 
ES Eo wavs daidwisac dae abe e A TMSE EOS cee aOR ek 
4.—Constructive total loss; notice of ey ag 
9 of ship. Kaltenbach v. Mackenzie (Eng. 
5.—Policy in name of specified party “on account of 
whom it may concern ;” to whom applied. Hooper 


341 


O. OES (00 Ws MI Do 55 cnddccen chase ‘otcbeuuncs 459 


6. —Waiver of proof of loss; negligence of insured im- 
material in case of loss by a peril insured against. 
Enterprise Ins. Co. v. Parisot (Ohio Sup.) 

MARITIME LAW.—Bill of lading signed by char- 
terers as agents for the owners; owners held liable 
for damage from negligent stowage. Hayn vy. Cul- 
liford (Eng. Com. Pleas).. 

2.—Burden of proof is on the party alleging injury ‘in 
case of collision ; contributory negligence will de- 
feat his action. Morgan v. Fawcett (Pa. Sup.)........ 
3.—Charter-party ;}fureign government refusing to allow 
load ; Rex major. Cunningham vy. Dunn 
(Eng. C. P.) (C. 
4.—Ship’s husband fc no authority to bind owners by 
cancelling charter-party, without express sanction. 
Thomas v. Lewis (Eng. 

MARRIAGE ~-Muhabitelten after actsof extreme 
and repeated cruelty not a barto a divorce. Phillips 
v. Phillips (il. na PEM EE Ne. cngnessadethchamaonesmaite 

2.—Divorce on ground of impotency ; limitation as to 
age of parties. Fulmer v. Fulmer (Pa. Phila. é P.) 
Be, Cadac vcicnconccesosecccedepe +005 00cs0nces obser coesse 

3.—Divorce on goouat of impotency ; what evidence 
sufficient. rrill v. Merrill (Mass. Sup. 

4.—Person physically and incurably impotent cannot 
make a valid promise to marry; ae con- 
cealment not material. Gulick vy. Gulick (N. J. 


5. —When foreign judgment of divorce of no effect in 
this State; comity. People v. Baker (N. Y. App.).. 

$.—Alimony pendente lite not allowed in suit to set aside 

adivorce. Wilson vy. Wilson (Iowa Sup.) . 


seeeeees 


222 


St SAR ececcees cccee SU 


. Sup.) 
48) 


201 
263 





dangerous machinery to instruct and caution him as 
to its use. Finnerty v. Prentice (N. Y. App.)........ 
8.—Minor takes the ipetdenty risks of his Galinesn like 
an adult. DeGraff v. N. Y. C. & H. R. R. R. Co. (N. Y. 

4. Le not bound to provide fire escapes in absence 
of —_ = requirement. Jones v. Granite Mills Co. 

ass. Sup 
5.—Not liable to employee for negligence of fellow-ser- 
vant engaged in same general service. Peterson v. 
Whitebreast Coal Co. (Iowa Sup.)........-..--+- 

6.—In Iowa, by statute, railroad Companies are liable 
> pervente for negligence of fellow-servants. Kline 
v. RR. (lowa Sup.) ....c.cccccccccccsce-cccseses 
MECHANICS’ LIEN cy judgment const 
contractor under N. a . act of 1862. Bur- 
roughs v. Tostevan (N. Y. App.)............++-ssseees 


2.—Effect of act of _ ch. 3, upon existing act. Heck- 
% ws 262 


man v. Pinkney (N 
3.—Extension ; lien exists as to surplus on_ foreclosure 
although not extended. Emi os Indus. Savings 


Bank v. Goldman et al. (N. Y. App.).......-.-.-ee0+5 
4—Arobivese —— to benefit Py Stryker v. Cas- 
sidy BBD rcckcn oc8sisuphiodsivaein dey saan 
Ga. Sup. not within provisions of. Price v. Kirk 
Wh, MIND o.0.0:9.05K.on na blebainedaieed. pees oanthls eee 


be celts on boiler where it is part of realty. Kel- 
rder City Mills (Mass. Sup. 

7. —Pabine oe bridges of a county not aiioat to. 
up.) (N 
MINES. arta of owners of ditches and canals over 
fen re pate: customary law of miners. Jennison v. 


rk (U a PRG Fee eee re” 398 


2.—Effect a otne to record of mining claims under act of 
Congress of May 18, 1872, does not exclude proot of 


actual possession. Campbell v. Rankin (U. 8. Sup.) 399 
3. ——- of mine; trespass. Flagstaff Silver Mining 
v. Tarbet (U. 3. Sk Re ie Ae ee «e+» 439 


MISTA KE.—Money paid by mistake to messenger of 
payee cannot be recovered back from messenger 
after delivery to payee. Penacook Savings Bank v. 
MOTE Ch. BSs BD) ooo ccccns cecwcsessccsacenpennal 

2.—Money voluntarily paid cannot be recovered back; 
lessee paying over full amount of rent, when he 
might have a retained a portion. Regan v. 
Baldwin (Mass. 


519 
3.—Of law, what is. Gini: Schmitt (Wis. Sup. ) 180 


MORTGAGE.—Valid, though not accompanied by, 
or particularly describing collateral writing. Var- 
nor ¥. Hawes (Me: Bap)... Kies: .ssns<beesasiacetoe aves 

2. A man may mortgage to an agent in orderto procure 
credit from his principal, and the agent may enforce 
the mortgage as the trustee of his principal. Varney 
We MNOS CIRO. BO): 0.0.cp 0 254 00s wievnsebo0ssacaqcieonsene 

3. A mortgagor in control may restrain a tenant. Fair- 
clough v. Marshall (Eng. C. A. 

4. Foreclosure; guarantor of bond and mo liable 
for deficiency. Ofpeer v. Burchell (N. Y. Superior).. 

5. Foreclosure ; vendee who assumed mortgage may set 
up ooq See ense he may have or which his vender 
might have had. Mansur v. Bartholomew (Superior 
Court of Marion county, Ind.) (in full) ......... ....- 

Sa and mortgagee; parties; covenant not to 

x ane ane a beer-house. Fairclough ve Marshall 

(Eng. Exc (C 
—Reasonable coal 5 fee for collection can be 

” vided for in a mortgage; court will reduce where 
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MORTGAGE —Continued. 


PAGE. 


amount is unreasonable. Daly v. Maitland (Pa. Sup.) as 


infull)... 
8. To secure prior debt, ‘and extending time iY ae 
ment; priority; effect of mistake in record. 
(Ind. Sup.) (in full)............-..- +s. 
of chattels neglects to refile a“ 


christ v. Goug 
9.—Where mo 


rtgage @ possessi f it i id 

a> aaeiaas enediners. Inglehart = ikaie N.Y. 
Buff. Superior) .... ...-----eeeceeeeeeee ieee eee eeeneeeee 

MUNICIPAL BONDS.—See omen 

MUNICIP. CORPO TIONS.—Town may be 
iable tor damage cau: 


by a os aenwer. to 
horses turned loose and driven along the same. 
Dumas v. Hampton (N. H. Sup.) . 
2.—Defective streets; not bound Co furnish streets safe 
for horses to run over sees. me v. City of Cohoes 
(N. Y. App.) (Abst.) 359; (in full 
3.—Duty to repair street; lack - funds does not 
excuse, where power to call on inhabitants to aid 
exists; burden of showing want of means is on - 


472 


fendant. Weed vy. Village of Ballston Spa (N. Y a 
Ne iisbie tor ‘damage caused by raising grade ‘a 
street, unless such act creates an overflow of surface 


weiter which did not before exist. 
. Y. (N. ¥. App.) (Abst.) 116; (in full)........ 
6.—Alteration of street by narrowing to accommodate 
private interests, right can be conferred only by ex- 
ress enactment of the 7; es = Vincent F. 
rphan Asylum v. City of Troy (N. 
6.—Not responsible for ant. Norther uae caused 
by ry! Cerro Ss Sap orthern Transportation 
NS eee 
7. Anibocieles liable for 5 7 ~ Ee in construction of 
—,* work3. mith & Co. v. West Derby 
| Board (Eng. ) 
8.—Not liable for negligence of driver of hose cart 
while e in a e; order to parade was 
ra vires ; common council not authorized to order 
such a use. Smith y. City of Buffalo (N. Y. App.) 
(Abst.) 397; (in full). 
9.—Sewer ; obstructions, set-back of sewage ; injury to 
rivate property. Ranlett v. City of Lowell (Mass. 


10. —Linble for causing water to flow from city sewer 
through plaintiff's drain into his cellar; ym iF 
— with ordinance. Nutt v. Manchester (N. H 


Lynch vy. Mayor 
175 


116 


18 


> 380 
lL. Tbbuity of, — b meooppepeyes sewers. Fair v. Phila- oss 


= EC nieces neae oN. vndesédeeteces 
12.—Property may be dedicated to, for a variety of pur- 
ae which are streets, pleasure grounds, 
ourial purposes, location of water-works ; street 
may not be used for water-tank and engine for city 
— City of Morrison vy. nkson (Ill. 
Du Pec ceccoesscs ceces ees ses secs scceeesss-sceceeeess eve 
Public property necessary for the exercise of the 
f.inctions of the municipality, not liable to penate 
onexecution. Klein v. New Orleans (U.S. Sup.).. 
14.—An act unlawful because wltra vires c spams be rati- 
fied. Smith v. City of Newburgh (N. Y. App.) . 
15.—Ap ointment of police court clerks in ap of New 
Yor salaries; res adjudicata. 


13.— 


rake v. 


378 
397 


fixin 
Mayor (N. ¥ App) nie apkts Gemaaiwaedbathe vtce cunt 420 


1¢.—Have — to are all necessary 7 
for the health and safety of the city. Stewart v. 
City oft Council Bluffs (lowa Sup.)... .. 

17.—Have power to fix fees of sealer of weights ‘and 
measures and to provide that same shall be paid by 
persons for whom sonvice is pprgeemes. gasser 


v. Citizens’ Gas Co. (N Buff. Superior)............ 400 
138.—Have ong to take A for debts. "City of Buffalo 
v. Bett: Ps RD Scccesno 050 onecess 315 


commercial 
8. Cir.) (in 

90.—May impose a license tax upon the carrying on of 
various kinds of business within their limits. City 
of St. Louis v. Sternberg (Mo. Sup.) (N. C.) 

21.—Power of taxation is vested in, unless ex ressly 
prohibited ; exercise of power may be compelled by 


19. Power to 9 borrow mone 


mandamus. Uni States ex rel. Ranger v. New 
Orleans (U. 8. Sup.) (im full). ...........2-.0. cece eeeeee 292 
See Bonds ; Contracts ; Dedication. 


2.—Liability for ; es 4 water overflowing from 
water-closet, depends on qussiiee of negligence. 
Simonton v. Loring (Me. Sup.) (N. C. 

8.—Liability of owner of dangerous animal ; vicious 
bull ; seienter. Linnehan v. Sampson (Mass. Sup.) N. 
4.—Liability of keeper of animals Sere nature ; proof 
< nest nce not necessary. Congress 

Spring v. Edgar (U. S. Sup.) (in full) .............. 

5.—Defective sidewalk ; presumption of notice; con- 
a art ey negligence. Nevin v. City of Rochester 

6.— Duty to rep Rea: contractor and licensee. Lowrey v. 

d Newtown R. R. Co. (N. Y. App.)...... 


and Empire 
41: 








NEGLIGENCE -Continued. 
7.—On the part of municipal authorities in the con- 
struction of public works, held liable ; notice under 
ublic health act 11 and 12 Vict. ch 63, . James 
— & Co. v. West Derby Local Board (Eng. Com. 


8.—One performing a lawful act is not liable for injury 
arising therefrom, unless it occasioned by his 
own negligence, carelessness or wantonness; and in 
such case the burden of proof is upon the plaintiff. 
Titus v. Lewis (Ohio Sup. Com.) 
9.—Owner of dangerous suemniens liable for in ury to 
one lawfully thereon. Lax v. Mayor, etc. (Eng. Q. 


-) ( Dt Win etthg rode ohalenes'y a3 tanmlarsd~aaeveeety eases 
10. —Liability for failure to provide sufficient force safely” 
» perform work. Heiner v. Henvelman et al. (N 
pS RS SE ree 
11.—Delay in delivery of telegraph speasnae j special 
damage, when pecoveca*e. McColl ‘Western 
Union Tel. Co. CT. YW. Bepeties).... .ccccccccccvcscses 
12.—In crossing street ; city ordinance ; 
Baker v. Pendergrass (Ohio Sup. Com. 
13. - y to person crossing street ; degree of care re- 
red at railroad crossing not applicable. Bowser 
v. Willington (Mass. Sup.)...........0. 02000200 eeeeeeee 
14.— ‘Railwa crossing; duty of com to give timely 
cient — of hoaege & trains. Phila. 
& Reading R. R. Co. v. Kil 
15.—Rule of the road; collision in passing; person on right 
side of road must use due care even as apolest << 
on the wrong side. Nearrowv. Ultech (Wis. Sup.).. 
16.—Action for sinking of plaintiff’s barge on ashoal Gs 
defendant’s wharf; evidence. Leary v. Woodruff 


PAGE. 


ips (Pa. Sup.)............ 263 
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1.—Trustees Me aunion school district are not person- 
ally liable for damage arising from their neglect ; 
7. school district is. Bassett v. Fish et al. (N. 

Mice nek acing sak. need. asbbainedinh an viaeaan 4 ame 
18.—Attorneys and solicitors are liable to their ‘ro. 
for want of ordinary and reasonable care and dili- 
gence. Whiteman v. Hawkins (Eng. C. P.) (N. C.). 
19.—Contributory ; when a defense and when not. Penn- 
sylvania Co. v. Sinclair (Ind. Sup.) (in full).......... 
ntributory; crossing lway in a dangerous 

lace with a aiesoonce of the company, not 4 8e. 
ain ~~ td Railway Co. v. Slattery (Eng. H 

21. Contetbutory n egligonce ; Anjary on a highway; 
reasonable care 8 should be u in effecting a cure of 
theinjury Tuttle v. Farrington (N . Sup.) 
~2.—Concurrent negligence cannot be imputed toa 
child of age of six years and nine months. Heston- 
ville, etc., Co. v. Connell i. Sup.) 
23.—Defendant is bound to use ord nary care to avoid 
the injury even where —— is guilty of 
negligence. O’Brien v. McClinchy (Me. Sup. 


A. —Care on the part of one seeking to render another 
liable for neglect must be established py proof. 
Cordell v.N. Y. C. & H. R. R. R. Co. (N. Y. App.).. 

25.—Of parent not imputable to child, where chi at has 
=> no rr ligent act. O’Brien v. McClinchy (Me. 
on-Wihaae ont accident arose from plaintiff's attempt to 
” drive an unmanageable horse toward an approachin 
locomotive, onan oot eres peer ismi 
Fastnasht v. N. ¥.C. & H. R. R. R. C 


See Govier pd Law; Pa aaa Servant ; 
Municipal Corporations ; Respondeat we 


NE TIABLE 7 eT eee. — AGENTS. 
ote executed oe = t of corporation ; Fo. held 
personally Hobie” llen vy. Moore (Me. Sup.).... 

2.—BONA FIDE HoLDER. Over due interest on note not 
masused does not make note dishonored or subject 
—_— equities. Kelly v. Whitney (Wis. Sup.) (N. 
3.—Holder of note taken for an _ntecedent ‘debt is. 
Bardsley v. Delp (Pa. Sup.) (N. C. 
4.—One who takes a note in ouaee of or as collateral 
Eas J an ent debt, is. Wheeler v. 
5.—One who takes negotiable geese for good considera- 
tion in the ae course of business, although under 
circumstan that might tend to excite suspicion, 
ae it by a | title. Farrell v. Lovell (Me. Sup.) 


rit: 
Allen 


6.—Interest due and unpaid on unmatured commer 
cial paper, mere suspicion of infirmit in the ae. 
pm wo thout recourse” and “secured 

mortgage,” will not Fy = = purchaser. wety 
Whitney (Wis. Sup.) (in full)..............-...-. +--+: 
7.—One who es a note indorsed for collection and 
with notice of holder’s authority to take it, is nota 

e ; ratification. lafflin v . Wilson et 
yf 4° Sepp ogee rrr s 
8.—How far a Aan is bound by knowledge of a direc- 
tor. First Nat. Bank v. Christopher 
9.—Bill of exchange accepted in blank and olen from 
acceptor; acceptor not liable on. Baxendale v. 
Bennett (Eng. x, J. Saray, 8 
10.—One who fae pos possession of a note payable to 
order with payee’s indorsement, or by a forged 
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.L.) 
70 
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_¥.C. P.) 441 


18 


(N. J. Sup.).... 21 
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NEGOTIABLE INSTRUMENTS—Cont’d. 
indorsement, acquires no title, and is liable tocon- 
version if he refuses, on demand, to were note to 
owner. Savary v. Germania Bank (U.S. Cir.).. 

11.—Possession of unindorsed draft not evidence of title. 
Hoffman vy. Bignell (Texas App.) . 

12.—One purchasing a note from trustee, with notice of 

thetrust, can acquire no title, if note was disposed 

= in fraud of the trust; facts that put purchaser 
ninquiry. Third Nat. Bank v. Lange (Md.App.) 
NDS. State and municipal bonds issued to a 
blank payee are negotiable instruments and trans- 
ferable by delivery without indorsement. Tucker 

vy. New Hampshire Savings Bank (N. H. Sup.) (N.C.) 

14.—CHECKS. May betransferred without ‘inboonpenaas ; 
certification. par 4 Importers’ and Traders 
Nat. Bank (N. Y App.) sehen Ch eeel Oba shbeEvapesnics 

15.—CoLLATERAL. Creditor not bound upon the non- 
payment of the note at maturity, to sell collateral 
security at its market anes, without request from 
debtor todoso. O'Neill v. Whigham (Pa. Sup.) 
16.—Transfer of note secured by mortgage, holder may 


13.— 


PAGE. 


522 


° 
7 


enforce the security. Kelly v. Whitney (Wis. Sup.) : 


I io RATAG nda a thick Unechane ces cbekeaneesoncaih 
1%. —Collaterais follow transfer of promissory pm how 
redeem Davis v. Wrigley (Texas App.) 
18.—General rule is, that entire amount is measure of re- 
covery in action on collateral security. Union Nat. 
Bank v. Roberts(Wis. Sup.)..... .............22.0000- 
19.—Holder took note of payee as security for a loan, 
which loan was subsequently repaid; held, that 
holder could maintain action on note against maker, 
unless maker had a valid defense to an action by 
payee. Logan v. Cassel (Pa. Sup.) 
20.—When recovery on, limited to amount of debt it se- 
cures. Second Nat. Bank vy. Hemingray (Ohio Sup.) 
21.—FORGERY. Mere F any mg by supposed maker to 
pay a forged note does not render him liable; prin- 
le of ratification does not apply. 
Vriene (Ohio Sup. Com.) 
22.—FoRM AND OPERATION. 
made — out of a 
treated as an absolute an 


Workman v. 
‘An order to. bay, ‘if not 
articular fund, is to be 
unconditional bill of ex- 


221 
180 


change. Corbett v. Clark (Wis. Sup.) (N. C.) 43; (in : 


full). 
23.—Note payable in specie if banks resume ; statute of 
limitation. Walters v. McBee (Tenn. Sup.) 
24.—Bonds defective inform ; uncertainty as to amount 
and place of Payment; not negotiable. Parsons v. 
Jackson (U.S 
ae by ~ in blank; person to whom he 
= vers it may procure signature of other persons 


din 
28,-‘Note _ ee by agent of Copperetion ; when held 
personally liable. Mellen v. Moore (Me. Sup.) 
27.—Sufficient proof of execution of note by maker that 
another who was a surety with him signed it at his 
request. 
28.—Notes given to stock broker to cover losses in stock 
gambling on principal's account, are void. Fareira 


Markly v. Hale et al. (lowa Sup.)........... 501 


IT, CN Dos ones ins davesccscob ssednecanpacnees 282 


29.—GUARANTY. Legal remedy must be exhausted 
against the maker, though he be insolvent, before 
resorting to the guarantor. Bosman vy. Akeley (Mich. 

8 30.-—-Wr DEES <carcy coddvssdssresedhsrdesobgarebonsiies 
hen one who indorses note after maturity is liable 

” as guarantor. Rivers v. Thomas (Tenn. Sup.) 
31.—INDORSEMENT. After maturity, at request of maker, 
ursuant to pane with payee for indulgence, 
oem guaranty. Rivers v. Thomas (Tenn. 


32. —General indorsement of ypoeey upon a joint 
note will not remove bar of statute of limitations, 
unless it is proved that they were made by the maker 
sought to be charged. Clark v. Bonn (Pa. Sup.) (N. 


33.—Judgment against maker and indorser; delay of 
six months in levying on maker’s property no, no de- 
fense toindorser. Smith v. Erwin (N 

34.—One who indorses before delivery to payee ¥ re- 
sumptively asecond indorser ; oy this may be re or ass 
ted. Uebelhoer vy. Straub (N. Buff. Superior). . 

35.—One who transfers by i a... without = 
course impliedly warrants that prior signatures are 
genuine. Challis v. McCrum (Kans. Sup.) (in full).. 

36.—Waiver of protest by first indorser; when subse- 
~ uent iaomers presumed to adopt. Parshley v. 

eath (Me. 8 

37.—NOTICE. ofr son-payunenh must be given to accom- 
modation indorser. Braley v. Buchanan (Kans. 


28. — May be waived by agreement of ~y 1g to take 

me. f enote. Hale v. Danforth (Wis. S 
AYMENT. Draft on particular fund is a papa on oy on 

outof thatfund. Ehbricks v. Demill ( 

40.—By note of debtor “gore. oy is due; anna: 
Bantz v. Bassett (W. Va. 

41.—Presentment; what is ong Fn case of note payable 
at a bank ; presumptions ; computation of time 
Reed v. Wilson (N. J .(N. 

42.—Presentment may 4 made at either the home or 
place of business of drawee; the words ‘‘ payment 


516 


512 





NEGOTIABLE INSTRUMENTS-—Cont’d. 
of note was duly demanded at maturity,” is a good 
allegation. Wallace v. Crilley (Wis. Sup.)........... 

43.—RENEWAL. Breach of warranty may be ‘set up asa 
defense to a note; renewal, after knowledge, pre- 
sumptive evidence of satisfaction of claim. ‘uit: 
man v. Wheeler (Iowa Sup.)....  .......-- ssecsevcce 

44.—_SURETY. Not discharged. by invalid agreement for 
delay. Howell v. Sevier (Tenn. Sup.) ........ .. .... 
e Bonds; Notary; Payment; Usury. 

NOTARY.—Is not bound to know the residence of 
the parties to a note given to him for protest. Van- 
dewater v. Williamson (Pa. Phila. C. P.) (N.C. 


NUISANCE.—Responsibility for open coal hole; 
when individuals liable without negligence. Clif - 
feed v. Dain Gi. ZT. Gaperteny.. ic. 6c ccnscsacnccvetens 

2.—Livery stable not per se, therefore injunction will 
not be paaaee to pourein erection of. Flint v. 
Russell (U. 8S. Cir.) (N 

3.—Pond which is a Seah nuisance; individual sus- 
taining special damage may ym: action for 
abatement of. Adams v. Popham (N. Y. App.) 


OFFICE. AND OFFICER.—Money received by an 
officer in his official capacity and deposited in bank 
to his private account, if bank fails he Td pone 
liable. Shaw v. Bauman (Ohio Sup.) (N 

2.—Audit of accounts of public officers; subsequent 
auditor has no right,to‘re-open and correct. State 
ex rel. Weaver v. Brewer (Ala. Sup.) (in full) 
3.—Officers de jure and de facto; which entitled to the 
— v. City of Grand Rapids (Mich. 
GOAT GM De 6-05 isn nen 0 20 4404 sntats inex cee 
4.—Deputy ta At duties of office; officerde facto 
is not for that reason an officer de jure. McCue v. 
Circuit Court of Wapello Co. (Iowa up.) 
5.—Appointment by common council of city of Brook- 
lyn ower of eoqgee to veto. People ex rel. Enn 
Schroeder (N App. 
6. —Officers of the Unite 
States v. Germanie (U.S. Sup.) ............seeeseesece 
See Constitutional Law. 


Spates who are. 


PARTNERSHIP.—Bill of exchange; blank accept- 
ance; gy | of partner to acce ¢ a bill in part- 
nership name. fogarth y. Latham (Eng.Q. B.) (C. A.) 
.—Discharge of one by one partner, when valid. Chase 
V. Bpe@ Gh. BE. GR) cccuee dsdccccacccieceeds sckaneenan 
.—Indorsement of <4 name by one member for his 
own benefit, does not bind other partners. Heffron 
v. Hannaford (Mich. Sup 
.—Mortgage under seal coeued by one partner does 
not bind the firm, but binds the partner. Weeks v. 
Mascoma Rake Co. (N. H. Sup. 
.—Bond by partner joint and several in form, in the 
business and for the benefit of the firm is a copart- 
nership —_ Berkshire Woollen Co. v. Juillard 


to) 


a 


~ 


ou 


PAGE. 


57 


316 


416 


217 
Unites 
399 


Le > I errr ar 135 


6.—Note of ae aiviaual pertnee. signed by surety, does 
not create partnership debt, although the money 
was used for partnership purposes. Peterson vy. 


Bene CONS Berek GOR) «506.55 30500022008 0sercdeasseahe 


7.—Liability of firm on one member's ‘indorsement. St. 


Nicholas Bank v. Savery et al. (N. Y. Superior)...... 300 


8.—Firm intrusting one partner with 
goods; sale by such partner to pay 
valid. Locke v. Lewis = Sup.) ( 

9.—Agreement for formation; no third person can be 
admitted into a firm without unanimous consent. 
Burnett v. Snyder (N. Y. (App. 

10.—Between lawyers and cla m-agents ; gettioment ‘of 
accounts. Denver etal. v. Roane (U.S up. 

11.—When the lender of money is thereby conceitnten 
yeetiner as to third persons. 


nership 


12. _Fertiomeiion in profits as measure of compensation 
does not constitute one a partner, even to third per- 
sons. Richardson v. Hewitt (N. Y. pp. 

13.—What constitutes as to land; after dissolution, ‘assets 
left with one partner to dispose of. Cansler v. 
Whastom (ide. Gam). 2. ceed iSsteinccssscepechosservake 

14.—Fraudulent intent cannot be predicated of an equal 
division of partnership property; only individual 
interest of partner can be levied on and sold to sat- 
ye ~~ againsthim. Atkins v. Saxton (N. Y. 


1b. ARB? time specified, may be dissolved at will of| any 


rivate debt is 
SAT 


ar v. Crawford (N. 
Eag: 0 


partner; where receiver will be appointed. McKelvy Ys 


v. Lewis (N. Y. App 
16.—Heir of decease EE not entitled to 
abtp real estate as against firm creditors. atthews 
amter (MO. BUp.).....c.cccecs: sccvecscosdectsucsces 
17.—Rights of partners inter se; purchases by one part- 
ae ~ — . arated funds. Catron v. Shepherd 


CU. . BORD co: ch oc ccndicectadocbes. dade slice wacnmnne 
18. —Right pet to have perneniee property ap- 

plied to payment of firm debts; righ 

= between themselves. 
19.—Action at law can be maintained by one partner 

against another to recover balance due, not invelv- 


rtner- ° 


ts of partners 
Case v.  onuregard (U. 8. 0 
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PARTNERSHIP—Continued. paGE. | PRACTICE—Continued. PAGE. 
ing settlement of pag pane account. Wicks 10.—Motion to vacate attachment under $$ 682 and 683 


v. Lippman (Nev. 
20.—Action lies A ~~ arte = gna another for ad- 
Twic’so which he has agreed to pay. Ganzer v. Pantz 
21. —Assignment of apartnership “business and good 


will,” carries ne ee) to use firrmname. Levy v 

Walker ¢ OE RS eS errr 
.—Good-will % = the m4 - wegen and effects.” 
Reynolds vy. Bullock (Eng. Ch.)........... ..-.+2+2--08 


23.—Valuation of good-will, on enarenal of one part- = 


ner. Stewart vy. Gladstone (Eng. C 


PAT —A verbal assignment of a ~ to sell is 
valid ‘Bolgnor in action for purchase-moaey is not 
— 


Oe HBep) his principal’s title. Springfield 
2. Bet -2 4 of the pS before letters | granted 
carries with it right to renewal. 


(. 8. Su 
8.—Jurisdiction of the Federal courts of actions re- 
lating to patents; what must beinissue. Hertell 


Hendrie y. Sayles 
179 


v. Tilghman (U.S. Sup.) (in full).. .....-.....-..-+.-. 874 


4.—Ri ht of gropesty io articles infringing on patented 
articles isin the infringer; but court may order 
thelr destruction. Vavasseur v. Krupp (Eng. C. A.) 


PAYMENT —Application of; in absence of direction 
or knowledge, creditor may apply on unsecured 
note money raised ~ surety on secured one. Hard- 
5 ye” Gere 

2.—Into bank Vnoreafter failing b direction of holder 
of note, good. Osborn v. Baird (Wis. Sup.). 
8.—Tender must be made before action is brought, and 
lea must allege that defendant is still ready to per- 
orm, and it must contain a protect in curia of 
money tendered. Colb Reed (U. 8. Sup.).. 
See Civil War; tgotiable ) AA 
PLEA ING.—Such damages as necessarily arise from 
reach of the contract need not be special 
averred inthe complaint. Barnard v. Benoind aa 


2.—An answer to an ordinary complaint upon a prom- 
issory note, which merely sets up that at the time 
of the making of the note defendant was a magried 
woman, is not sufficient. Ferris v. Holmes (N. Y¥ 
3. —Allegation that plaintift is a“ corporation of the 
State of Georgia,” is a sufficient averment of citizen- 
ship. leo. Express Co. vy. Western North Caro- 
lina R. R. Co. (U0. 8. 
4.—Complaint; contract or to 
Lightstone in. Y. 
5.—Defense of usu 
and ey OM 
a—Complalat « ga married woman's bond. ‘Broome v. 
Taylor (N. Y. App. 
.—Complaint which sets forth orders of the surrogate 
< the county of New York lawful for him to make 
yenaneatio on of proper facts, shows ae 
eed not set forth the facts. Bearns v. Gould 





; evidence. Neftel v. 
og ‘be pleaded with certainty 
ational Bank of Auburn v. Lewis 


- n 
Ww. Y. App. ade dhdgh be tnedenns 

8.—Answer that defendant was a “married woman at 
time note was made, that it was made for accommo- 
dation of her husband and did not charge her sepa- 
rate estate, is a meritorious defense. Gage v. Less- 
ler (N. Y. Buff. NN rrr 

9.—Ordinarily, usury is a substantive defense and not 
a counter-claim; a borrower only entitled to plead 
usury. Equitable Life Ins. Co. o 
Y. App.) 

PLEDGE.—See Bailment. 


PRAC’ ICE.—In Court of Appeals 
ay . prod sects in the record, Hunt v. 


) 

2.—Appeal to S Court 
effectual until aE 

Richmond (N. Y. App. 
38.—Judgment will not ‘be reversed for an erroneous 
ruling on admission of evidence, where no possible 
injury resulted therefrom. Morris vy. People (N. Y. 
4-Maiees found defendant not guilty of aduitery, 
} Bg ae upon the _ appeal to 

urt oO is Ww stipulation for 

absolute onteined. Con ¥ , 
5.—Statement of ground of reversal must appear in 
body of the order, eharatee it is presumed to have 
ae on questions of law. Von Tassel v. Wood (N. 
6.—When General Term should ‘order a new trial upon 
= of judgment. Ehricks yv. Demill (N. Y. 


under new Code is not 
Eliog is served. Raymond v. 


138 


57 
% 


- 440 


che hie Saxe eachenndasete 479 
517 


U.S. v. Cuyler (N. . 


ment 
hurch 
36 


r v. Conger (N. Y. App.) 517 


1 —eneral Term may modify its own order after as 


making it. Salmon v. Gedney (N. Y. App. 
8.—To vacate assessment on ground that assessors 
erred as to what —~ was benefited, the remedy 


rope 
is not bya suit + u cam , certiorari. Ken- 
nedy v. ‘Oity of Tr oy (N, Y' Ap wt sienidaiethitaieattdiiaiin ~ 
9.—No on can Fn validly detinatwacd without oO an 
order to that effect. Carlton v. Darcy (N. Y. App.).. 





Godfrey v. Godfrey (N. 


3 my.) e@; new proofs. 


11. Gnaee 3 99 of old Code, action is commenced within ” 


meaning of statute of limitations, when summons is 
delivered with intent to be served upon sheriff. 


Palmer v. ie (N. Y. Buff. Superior)............... 399 


12.—Publication of summons 4 § 638 of new Code. 
Taylor v. Troncoso (N. Y. App.).......... 
13.—Examination of party soe trial under §§ 872 and 
886 of the Code; we a of papers. Dunham v. 
Mer. Ins. Co. (N. ¥ 


5 
14.—Findings when DB. = alle be before final sub- 


me Arrowsmith vy. O’Sullivan (N. Y. me 
15.—Sufficiency of affidavits ‘for examination et f party 
— trial. Batterson v, Sandford (N. 
rior 


mission. 


16.—Order for examination of party before trial must 
be personally served. Tebo v. Baker (N. Y. App.).. 
17.—Order for examination of defendant, to enable 
anys yay to make his Comaneas, cannot be granted 
the court, but may be by a judge of the court. 
eishon v. Knickerbocker Life Ins. Co. (N. Y. App.) 
18.—Inspection of papers; sufficiency of petition: Or- 
nell v. Woolsey (N. Y. Su 
19.—Examination of defendant in action for libel does 
not lie; disclosure of plaintiff’s address ; non-appeal- 
able order. Corbett v. DeComeau (N. Y. Superior).. 
20.—Entering a several judgment upon a joint indebted- 
ness is a mere irregularity,and may be amended. 
Judd Linseed and 8. Oil Co. v. Hubbell (N. Y. App.) 
21.—Requisites to an order of arrest in case of con- 
qpiseor to defraud. Pierson v. Freeman (N. Y. 


22.—-Substitution of parties; non-resident defendant 
dying pending suit. Angell v. Lawton (N. Y. App.) 
23.—Power of Court of Common Pleas to review i 
= of Marine Court. Bamberg v. Stern (N. Y 
24.—“Hpaings of fact by justiee of District Court can be 
reviewed by General Term. Schmitzer v. Adelson 


38 


458 


320 


337 


360 
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25.—Court will not reverse an order setting aside a ver- 
dict, unless it is clear that there has been an un- 
reasonable exercise of discretion. Hermann et al. 
v. Kreppel (N. Y. C. P.) 

26.—On a motion to strike out certain parts of a printed 
case, referee’s fees may be allowed as a disburse- 
ment. Brown v. Gallaudet (N. G. P.).. 

27.—Referee bas power to determine whether costs 
shall be paid by defendant personally or out of 
estate in action against an executor or administra- 
tor. Wetmore v. Peck (N. Y. Buff. Superior) 


oe of irre 
tion. Noe v. Grego 
29.—Deposit of bonds, 

less than security s pecified 

an appeal, valid. Jessup et al. 

A Superior) 
80.—Verdict set aside as excessive ; charge of court held 
erroneous, although no exception taken. Valleau 


y sti tA REY to an amount 
y Code to be given upon 
v. Carnegie et al. 


larity b goey in making objec- 
(NY P.) 261 


v. Smith (N. Y. Superior) Leak cikgdssced cannes sees enn babe 481 


31.—When default will 


be opened and defendant i 
lowes to plead on the merits. 


Gage v. Lessler (N 


SS IED 3: evncdcdedessc sevascddeccencesstade : 400 


32.—When a peal fro zo order om | be heard by consent. 
Dart v. Gillies (N. Y. Superior)............... 
33.—Motion for new trial, when to be made. 
Broderick et al. (N. Y. Su perior) 
34.—W hen defendant is entitled to an siiournment & in 
2 goo kt 3 as. Humburch y. Hubbell (N. Y 
uff. Su 
35. —Recitals i in ‘a justice’ 8s judgment ; justice's judgment 
cannot eee collaterally. Bradner v, 
Ge Bc MID Pi 0068. 906s sncenie cx00 20062 s0seas 


36.—Affidavit for acontinuance does not become part 


of the record, unless ee in evidence. Camp- a 


bell v. Rankin a MR 0 ashi kn ncaa atcamedaaail 
37.—Motion to affirm Ay “4 united with a motion 4 
| a frivolous appeals. Whitney v. Cook (U.8 


98. ehecees suits; on bill of exceptions only ques- 
tions of few reviewed. Steamsh p Abbottsford yv. 


Ce Be Te SDs 3:00:00 -440cccennsnse ochapscanesen< 379 


39.—Service of process; in an Indian reservation ; 
use an illegality in service. Harkness v. Hyde 
40.—On appeals from. Court of Claims the Supreme 
Cours ma a, review the facts. United States v. Pugh 
41.—Writ 7 Serer may be amended as to return day 
gators 1005, U. 8S. R. 8. Nat. Bank of Commerce in 
eee Nat. Bank of Commerce in N. Y. (0.8. 


42. —An on to enforce vendor’s lien for purchase-money 


of real estate, is not triable de novo in Supreme a 


Court. Lewis v. Parsons et al. (lowa Sup.) .......... 
43.—Error for court to overrule motion for new trial, 
and render and enter up judgment in vacation. 
Carmichael vy. Vanderberg (lowa Sup.)........... «. 
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44.—Power to render judgment in vacation, without nary school districts are gal oe corporations. 

agreement in writing. Meyer v. Funk et al. (lowa Bassett v. Fish et al. (N. Y. App.).....--...-ee0 e008 cee 160 
a2 — ae ‘piaintit ne pram creme te SEpiiey. Wendt (N.Y eo not a ae asa. De Lava- % 
ing > th of goues below. Fortney et al. v. 2.—Of demand acquired lier death. not allowable 
acoby et al. (Iowa Sup.) ..........ccsecccee.ceecseceee 501 against catate of deceased person. Mack v. Wood- 
46.—Writ of error in criminal proceedings. State v. WE Gly UD) «oon ccag canbvcesagses, sdsuugas ences eens 98 

James and a FI mek ry en ES ecinenaaaien 3. btn y it ks allowed. Avery v. Russell (Mass. es 
ee, RE RN 
PRINCIPAL AND KGENT. —See Agency. 4.—Stockhioider cones. ie Soe. s jae is 
—Se . payment of his unp su on to the stock o 

PRINCIPAL AND SURETY. o Surety = sgotvont © bank. Allison v. Mountain City Bank- m 
RAILROAD,—A private railway ts not subjectto the | 5,General rule’ {s that joint debts cannot be set oft 


regulations imposed by Railway Statutes. Mat- 
son v. Baird & Co. (Eng. H. L. 
2.—Crossing highway, must construct track so as not to 


oy Fe its usefulness or ay 3 Gale v, N.Y. 
R.R. R. 


3.—Injury b 
Kline v. 


Y 8 2 ees 240 


ye, negligence of couennployee' defective car. 
| hy owa 8S \. 
6 Corporations. 


REAL PROPERTY.—Owner of land may maintain 
action for use and occupation against a trespasser. 
Nat. Oil Ref. Co. v. Bush (Pa. Sup.)............ ...00e- 

2.—Bond to convey; equitable faterent : ; land sold on 

agre* against vendor. Minneapolis & St. Louis 
_R. yv. Wilson (Minn. Sup 

8. License ; rights accruing under; revocation. 
IS SS Saison 4 con ediacdiacwhe eae Ysa “haaese pice 

4.—Dedication; condition of, broken, only grantor and 
heirs can — forfeiture. Rich v. City of Rock 
2 OX SO a ae ae ra 

5. Person alee Tot bordering upon land dedicated to 
a public use, takes it subject to all annoyances inci- 
dent to the use of the property so dedicated. City 
of Morrison vy. Hinkson (Ill. Sup.)........... esssseeee 

REBELLION.—See Civil War. 

REMOVAL OF CAUSE.—Act of 1875; petition 
must be filed at “| = sr court. Preston v. Trav- 
_ gg OS 4S OR” YS Re ears 

2.—By one of several eon endanig under act of Con- 
gress of July 27, 1866. Yulee v. Vose (U. 8. Sup. 

3.—Duty of State court on the application ; foreign cor- 
+ Winingder v. Globe Mut. Life Ins. Co. 

4. Right + new trial must be perfected absolutely, be- 
fore cause can be removed in U. 8. Circuit ourt 
under act of March 3, 1875. Chicago & Northwestern 
R. R. Co. v. McKinley (U. 8. Sup.) (in full) 

5.—Proceedings to take land by eminent domain may 
be removed from State to Federal courts; measure 
of Comege. Miss. & Rum mound meee Co. v. eed 
son (U.S. Sup.) .. 


214 


REPLEVIN.—The writ protects: an olliene ‘taking part * 


of the realty. Sample v. Broadwell (Ill. Sup.)........ 
RES ADJUDICATA.—See Judgment. 
RESPONDEAT SUPERIOR.—See Contractor and 


Contractee. 
REWARD.—See Action. 
RIPARIAN RIGHTS.—See Water-courses. 


SALE.—In what cases purchaser by aqeceting and re- 
taining goodsis held to have waived all defects in 
their quality. Marcus v. Thornton (N. Y. Superior) 

2.—In what cases the buyer is eatoppes from recovering 
damages for defects in quality. alling v. Schwarz- 
kopf (N. Y. Superior) . 

3.—By anmepie : s 
Jones (N. ¥ 

4.—In case of manufacturer selling goods there is an 
implied warranty; in case of a mere dealer there is 
not. Chicago Packing & P. Co. v. Tilton (Ill. a. 

5.—Of quantity from larger bulk, property will pass 
though there be no separation, ‘if such be the inten- 
tion. Hurff v. Hires (N. J. Err. and App 
6.—Of shares of stock, carries right to dividends from 
date of contract of sale. Black v. Homershaw (Eng. 
Exch.) (N. C.) ved EGS 5:10’ auigs Saapneneaude. dan nide 
7.—Purchase by insolvent purchaser with general intent 
to defraud, even through an agent, is fraudulent, and 
vendor may annul, = reclaim the property. Mulli- 
ken v. Millar (R. I. 8 eM Stak, Kadddnieeakainnans 
8.—Subsequent vendee e a chattel, with possession and 
without notice of a prior sale, has a good title as 
against a prior veotee with no possession. Crawford 

+ Pecrisell (N. 

9. When agent is enti to commission on sale of a 
ship. Bayley v. Chadwick (Eng. H. L.) 


‘choice Napanee barley.”’ 
Pp 


Ames v. 


Occ cecccecccereseeeeseercces cf 


SALE OF REAL ESTATE.—See Vendor and Pur- 


57 


oe MB Dns «550 00s tage idesctnseesaccesean secs 478 


98 


.) (N. C.)..... 186 


SOHOO1, of school pellding for religious exer- “ 


cises. orton v. Hearn (Mo. 
2.—Use of school-house for reitgtens worship. Davis 
v. Boget et al. (Iowa Sup.).............-cecceeesceeeess 
3.—Right of teacher to chastise pupil; whatis sufficient 
ound. State v. Mizner (lowa Sup.) 


4.—Union school districts are corporations, while ordi- 





against separate debts unless there be some special 


conte. Saoens Nat. Bank v. Hemingray (Ohio Sup.) .) 180 


6.—Surv partner may set off a debt due him indi 
vidually, in an action nst him to recover a debt 
due from the firm, provided he has a subsisting right 
to the set-off at time action was commenced. John- 
son vy. Kaiser (N. J. Sup.) (N. C.) 
SHERIFF .—Action lies for refusing to levy on prop- 
4 attached by him and in his possession; return 
is et ane facie evidence. Smith v. Burnham (N. H. 
GES vicnenscccdcpesas de age canssecevevegsaenaakeneaaal 
SLANDER AND LIBEL.—News yy! charges 
against public officers not privilege is libellous 
to falsely charge a city physician with causing the 
death of a child by introducing scarlet fever into its 
system in the operation = vaccination. Foster v. 
Scripps (Mich. Sup.) (im full) ...............seececcceee 
2.—Newspaper may boldly canvass and censure the acts 
and conduct of a candidate for office, but this _— 
lege does not extend to his moral character. Sweeney 
v. Baker (West Va. Sup.) (N. C.). 
38.—To speak of a justice of the pea 
fool of a ~_ is actionable per se. 
Andrae ( Sup 
4.—Re mF hy of the words since the commencement 
of the action cannot be shown onthe trial. Daly v. 
eS eS Rear ar 
5.—Acts and manner Pot defendant at time of speaking 
the words, may be shown on question of malice an 
to explain the words. 


ace as “a damned 


TID «vo. c000's sanabetaken d6ageneikaceaaiend oneeaaeenee 
6.—Satisfaction of judgment against one publishing 
with others jointly, not satisfaction for other libels 
published by the others ; satisfaction for one libel 
not — for others. Woods v. Pangburn (N. 


SPECIFI PERFORMANCE.—Contract will not 


be specifically enforced unless its essential terms may 


be clearly and | mapained known. Schmeling v. 
Krusel (Wis. oy sengncéenee 6¢0006054+. kant 
2.—Court will not interfere when power of revocation 


exists. Southern Ex ars Co. v. Western North 
olina R. R. Co. (U. GRD. cua «nninds pn dee mean 
3.—Parol contract for sale Of land ; possession to take 
case out of statute of frauds, must be visible, noto- 
rious and exclusive, and have been taken under and 
in pursuance of said parol agreement. Brown v. 
Lord (Oregon Sup.) 


STATUTE.—See Constitutional Law. 


STATUTE OF FRAUD Fm vey for the con- 
veyance of real estate vane Oe 3; when a party to such 
contract has fully performed. 6n his pas he is enti- 
tled to recover back payments made, in case other 

arty refuses to perform. Jellison v. Jordan (Me. 

WEED.) nner ccccccccccsccsecccocccesvoccces coseeceeeses sage 

2.—In case of a contract for sale of goods made in 

State where Samer resides and there void by the stat- 

ute of frauds, delivering of goods to carrier in an- 

other State does not constitute an acceptance of 

them by the buyer so as to take the coms out of the 
statute. Kiewert v. Meyer (Ind. Sup.) (N. C.).. 

3. —Where party has accepted the article he cannot raise 


er eee reer eee ee ee eee ee ee eee es 


14 


Spiering v. 
180 


Leverich v. Frank (Oregon 
461 


the uestion ays _ of contract. Fitzsimmons 
ee i PB eee es 1 

PB LR ee of; several papers. 

Brown v. Whipple “N. are eee 


5.—Memorandum, by whom to rts signed; other part oe 
must be named therein. Grafton v. Cummings ( 
Witte Ft PUD «5's co Sces ctkecchhapsnaiess ap @temeae 

6.—Oral promise by purchaser of land to pay mortgage 
and interest then due, made to mo: —— in consid- 
eration of his forbearance of foreclosure, is valid. 
Prime v. Kohler (N. Y. p-).. 

Ti ~_rromiee to pay debt Jv Deke. ‘Belknap v. Ben- 

der (N. Y. App. 

8. rae to pay debt of another ; damages. Pratt v. 
Bates (Mich. Sup.) 

9.—Promise to pay debt of another must be founded 

on a precedent wr or a new consideration. 

Underwood v. Lovelace (Ala. Sup. 


STATUTE OF LIMITATIONS.—See Limitations 


STATUTORY CONSTRUCTION.—When gen- 
eral act does not operate to repeal a special ac 
State v. Cleland (Me. Sup.)...........cccsesceeceeesceee 


A ee eee eee eee ween eee eases 


eee eee eee eee eee) 
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STATUTORY CONSTRUCTION —Cont’d. 
2.—If law conferring jurisdiction is repealed without 
seneevestom, by nding cases fall with the law; act 


of Co eb. 25, 1879, repeals by implication . 
847 of 4 “te . Baltimore and Potomac R. R. v 
Grant (U. 8. a ie SUE CR 6 Dade 2 oe teen ang 


3. erie ass of 8. PS. - eo retroactive. United 
States v. Benecke (0.38.8 
4.—Act of Congress of July 2, ise, relating to aban- 
doned one miu Be *~ rty, construed. United 
Geates v. Pugh (0. G. Guap.).... 2.0062 cece cs ccccccee 
6.“Gantlow ain 'S.; “barge carrying pas- 
sengers. aay ule npemheton Co. v. Cooper (U. 


Di icdiatidened ehenddas<tpasbonans<dighed<tdekes 
6.—Act in relation to fees of sheriffs and referees on 
a ag sales in city of New epee construed. Rich- 


QO OF ee rare 
Ay. 44 ‘of N. Y. of 1870, ch. Be, § 9, as to appointment 
of cours ne Genet v. Mayor of New York 


Ae. 3 orn. Y. of 1851, ch. 134, § 33, construed ; State 
gansers 3 ; surveyor's ‘chain. McManus vy. Gavin (N. 

ER. wiceiniddwulad wih Cisscthee tear sG00nb4enaxe 
9.—Municipal na to tax; certiorari. ry se = ees 
Woolsey v. Com. Council of L. 1. City (N. Y. 

STOCK.—See Corporations. 

STOPPAGE IN TRANSITU.—End of transitus ; 
constructive delivery; delivery of part of cargo; 
a yy wwe for unpaid freight. Ex parte Cooper 

SE Aaddnsa od bgndabh vekdeindss Kates node ctécse 


SUIT .—See Action. 


SURET Y.—Bond of bank messenger ; sureties not re- 
lieved from liability to make gvod the eenege 
which the messenger stole, by the fact that the cas 
ier acted negligently in committing to him the com- 
bination of the German American Bank vy. 
Auth (Pa. Sup.) (in full) 

2.—On receiver's bond; liability of. Tnompson v. Mc- 
Gregor (N. Y.Su rior) 

3.—On probate bond; decree of distribution ; 
d White v. Weatherbee (Mass. Sup. ) 
4.—On bond of municipal officer ; revision of ordinan- 
ces; sureties not ones. City of Cambridge v. 
Fifield et al. (Mass. Sup. 
5.—On undertaking in ae of claim and delivery of 
rsonal property, when not patie, Jaggor v. 
ance & Grosjean Mfg. Co. (N. Y. C. P.) ........... 
6.—Not liable on bond of contractor — ac ity to secure 
payment of wages of persons employed, for wages 
earned before bond or contract was executed. Lie- 

bold vy. March (N. Y. Buff. Superior 
7.—Not liable for moneys which come into the hands 
of an officer by a aap tS and not “by virtue of 
his office.” rnes v. Whitaker (Wis. Sup.).. 
8.—Official bond; nos Hable for default prior to execu- 
tion of bond unless such liability be clearly ex- 
pressed in the bond. Thomas vy. Blake (Mass. Sup.) 
9.—Sureties on a distiller’s warehousing bond are lia- 
ble to Re y taxes on vgrare Goptvoyed by fire. Far- 
rell v. United States (U.S. Sup. 

10.—An undertaking on —— eas the judgment, 
and cannot be enforced after the judgment has been 
attached in a suit a the judgment creditor. 
Wehle v. Spelman (N. Y. App. 

ll. rs of public officer; ey Bissell v. Griggs 


oes vesescce tececeees pis alii. 


App.).. 

22.--Guaranty on assignment of prostqnae condition 
to reconvey on a guaranty of collection; sane. 
+ om Ins. Co. of New York v. Wright (N. 

18. p., - Se debt of co-surety to principal not 
available asa defense. Davis v. Toulmin (N.Y. App.), 

14.--Discharge, by creditors pe ning orepery ° of 
er. yy McDonald (Pa 





.—Disc of surety by poking ye v. 
Tdbalte hio S Sup.) . 
16.—-Disch of surety ; partnership Maier 
RE ata Jods sidacidwc inten peedoncensesidnas 
17.—Effect of alteration b principal of the agreement. 
Paine v. Jones et al. PPM Tesisvsasosecccsveses 
See Internal Revenue; Limitation of ‘Actions; 
Negotiable Instruments. 


TAXATION.—Covenant to pay all water rents and 
assessments whatever, levied or charged on 
poemiaes, does - 7A include State, county and city 
es for ne urposes. Stephani v. Catholic 
Bishop of Chicago ith SE sitnieteusbuéterewageesines 
2.—Lots on which gas pipes are laid cannot be sold for 
es assessed on 7 pipes. GasCo. vy. Charter Oak 

Ins. ( Co. (lowa Sup 
3.—Assessment on c apitai stock of bank; legal tenders. 
New “Sup Canal & Banking Co. v. New Orleans 
.8. up TS EER «eA ID 


.—Assessm + ~*~ rural property. Craig 
v. Philadelphia. (Pa. § up.) elite adinih glk cot edits keen 
in New York city. In re Schell 


om le of —— 
ER eet dite Sabeventaus$eass ehcdedascine 
6.—Assessment mee be vacated on ground that _- 
as been grumiee. In re N.Y. Prot. 


fiple, Public Sch 


Public School (N. Y. App.) 





PAGE. 


179 
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321 


59 


519 


439 
446 





TAXATION—Continued. 
7.—Publication of an intended assessment is a condi- 
tion ee recedent, and , . a requirement. 
Inre Burmeister (N. Y 
8.—Illegal assessment. Getcheit v. Supervisors of Polk 
Co. (lowa Sup.). 
9.—Unauthorized and irregular munici 
may be ratified oy the My islature. 
trict of Columbia (U up.) 
10.—Award for street AN. appropetation gt 
— aqotsaneams. Hatch v. Mayor et al. (N. Y. Su- 
SE ctnbdentindnainddiekstedhn aha 1tbcahenbaenens 
11.—Recovery of money paid on invalid assessments for 
street improvement; voluntary payment. City of 
Grand Rapids v. Blakely GED. MID. 6 «400-<s0sscacee 
12.—What constitutes payment of taxes under protest, 
and what is compulsion. Union Pacific Railway Co. 
v. Board of County Com’rs (U. 8. Sup.) 
13.—Court has no power, by mandamus, to compel a 
municipal corporation to levy a tax which law does 
not authorize veyed States ex rel. Hindekoper v. 
County of Macon (U. 8. Sup.). . 
M4. ry of, is vested in ‘anelael “corporations for all 
©, gaspooss of their existence, unless expressly 
a bited. United States ex rel. Ranger v. New 
rleans (U S. Sup.) (in full) ..... 
15.—Public water company liable to, though rates con- 
trolled by city council and property used to extin- 
= fires. Appeal of Des Moines Water Co (lowa 


naan bhenhes iantenn oh Sesewosstnci ate 
aiingiy v. Dis, 


PAGE. 


17 


16. —Hesespiion eo repeal of exemption act. Welch , 


v. Cook (U. 8.8 - 
17.—Sale of peanaincn or non-payment of taxes ; writ of 


entry ; disclaimer; disseizin. Field v. Inhabitants 
of Hawley (Mass. Sup. D conenneceehicdinnaese abihede oes 
18.—Effect of a tax sale certificate under acts of Con- 


gress of Aug. 5, 1861, June 7, 1862, and Feb. 6, 1863; 
sale may be to the United States, and the statutes 
are Saeeeneee. 
Sup. 
19.—Tax sale under act of 1862, is void where there was 
a valid offer to pay before the sale. Atwood v. 
Weems (U0. S. Sup.).....0. cccccccccccsvcccccccccsceece 


TITLE.—See Appropriation. 


TOWN.— Judgments recovered against commissioners 
of highways for injuries resulting from a i Loon of 
duty are not a town charge. People ex rel omis 
v. Town Auditors of Little Valley (N. Y. App.)..... 

2.—Bonding for railroad ; what petition must pone : 
— em Town of Williamsburgh and Town of 
ex v. N. Y. & Canada R. R. Co. et al. (N. Y. App.) 


TRADE-MARKS.—Combination of mark for spe- 
cial purpose ; arrangement between exporting agent 
and ees right to use. Robinson v. Fin- 
lay; Ward v. Robinson (Eng. C. A.) 


De Treville v. Smalls (U. 8. 
.- 


TRESPASS.—Removal of paliding; ; injunction; title. = 


Hawkins v. Macy (N. Y. 


TRIAL .—By referee; conflicting testimony ; reversal 
on questions of fact. Nason v. Luddington (N.Y 

2. —Effect, where the counsel for the respective parties 
at the close of the testimony each move for a direc- 
tion to the jury im his favor. Thompson v. Liver- 
pool & Great W. 8S. Co. (N. Y. Superior) 

3.—Not error to refuse to instruct the jury as asked for 
by a party, where the general charge of the court 
covers all the points and presents s fully and 
fairly. Rich v. City of Rock Island (U.S. Sup.) 

4.—The mere fact that jury were informed that they 
were discharged before verdict will not vitiate a ver- 
dict upon which they afterward agree. Gamsby v. 
Columbia (N. Su 


up. 
5.—Sending copy of statutes of the State® to > jury. with- 
out consent of parties, is error. artlett 
Ge Flere tcc tn ntnadndarnosneeetacnnons <atted 


See Constitutional Law; Criminal Law. 
TRUSTS AND TRUSTEES.—Deed of trustees ; 
consideration; or. covenant binding. wee 

v. Wolf (Lowa Su 
2.—Partnership ; 
oe creditors, io 


ULTRA VIRES.—Plea cannot be interposed by cor- 
poration against an innocent party who has parted 
with value upon ~~ of alleged void contract. 
Listare v. Best (N. Y. Sup.).........--.---+--ee cece eens 

See Corporations ; , ee Corporations. 

USE AND OCCUPATION.—See Reai Ae woe 

USURY.—Must be pleaded with certainty; forfeiture 
of interest by Natlo nal banks; rights of accommo- 
dation indorser. 
(N. Y. App.) 

2.—Accommecdation note given for purpose of bei 
= ae collateral for a loan, ra not subject o 
Bere s>roick v. Stephens (N. Y. C. P. 
8.—Confession of a usurious judgment ; judgment is 
void to extent of usurious interest and no more. 
Ohum y. Dickerman (Iowa Sup.)......-..-+..-.++0+5 


ve trust ; preference over 
ned nd al. v. wore et al. (N. 


76 


37 


National Bank of Auburn v. Lewis 1m 
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USURY—Co ntinued. 


4.—Where consideration of a note was another note 
void for usury, the new note is also void, although 
taken . name of anotber. Treadwell v. ‘Archer et 
al. (N. Y. App.).. : 
See Landlord and Tenant. 


AND PURCHASER,—Purchaser tak- 
from vendor to his vendor, cannot claim 
indemnity for incumbrances from his vendor. 
Herryford v. Turner (Mo. Sup.)............. ....+0+.- 
2.—Attachment is such an incumbrance as will justify 
purchaser of land at auction in refusing to accept 
deed. Linton v. Hichborn (Mass. Sup.).. 
3.—Action lies against vendor for false and fraudulent 
representations made on sale of a ; what must 
be shown. Sav v. Stevens (Mass. Sup.)........... 
4.—Fraud on sale of land; false statements; means of | 
detection. Porter v. Fletcher (Minn. Sup.).......... 
5.--In absence of fraud or covenants purchaser takes 
wr at . own risk. Whittemore v. Farrington (N. 


Ving dood 


Pe. a case of lands in possession of third 
party is chargeable with notice of all legal ona 
bs map af claims of such party. White v. White (Il 

Sup.) 340; Groton Savings Bank v. Batty (N. J. & ) 
7.—Sale by devisee of land charged with maintenance 
a yi er; liability of purchaser. Jordan v. Dona- 
ue 
8.—Where mortgage debt forms part of consideration 
ofa yp the law implies a promise on part of 
purchaser to indemnify grantor. Wood vy. Smith 
LD .ciethcckenese (40ssdehuena tenes caiak 
9.—Insanity of vendor ; estoppel. 
App.) 


WAGER.—Equity can enjoin stakeholder from pay- 
ing over money to winner, where complaint shows 
that money is om in his hands. Pettilon v. Hipple 
CE CE MN tial kcbsdecanns Scecdasbeiacesen : bene 


WAIVER.—‘See Action. 


WARRANTY.—One advancing purchase-money in 
payment of land can maintain a suit upon a breach 
of the covenant of general warranty, although the 
deed is taken in name of another. Williams v. 
ID wntnindadawsded ons vases abgeenqane 

2.—Sale by dealer to manufacturers; when implied 
warranty not raised. a v. Bacon (Mass. Sup.). 

WATER-COURSES.—Appropriation of stream on 
ate re under act of Congress * t.. om 1866. 
Osgood v Dorado Water Co. (Cal. Sup.).......... 

2. lear a artificial 
a roprietors. Ram 

Singh v. ian Behari Pattuk (Eng. P 
“ae of; reasonable use. Hazeltine v. Case 
IB. DUP.) wc cw ccc rece cccccece cos esseses sesesece cose 
oFerses right of riparian owner is subordinate to 
ey use of a navigable river. Stevens Point Boom 
“<_e iT. § | air eer 


L. Sup Pc idsdedAda thbbsacekngtan®, ie 33: 


PAGE. 
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340 


181 





WATER-COURSES—Continued. 


5.—What are navi 


PAGE. 
able streams; injury to oye 
lands in using. Carter v. Thoscnd (NE sas - 118 
WAY.—Mere user on the part of the thy 9 fers 
unaccompanied by acts showing that the use is 
under aclaim of right does not make it a public 
wise. Sharp v. Mynatt (Tenn. Sup.) (N. C.) 62; 


Whtuable to interest that disqualifies witness witness 
le to write may attest by mark. "Lord v. Lord 


Pp) 
2. Bopstrutoi 4 fee in donee. Woodman 
5 ht Pee 
3.—A teint will is valid "nt may be admitted to pro- 
bate after the death of either #. Se panes to it. 
March v. Hayter (Texas Sup.) (N. C 
<< of mortgage by —" 
RR eR eae 
5.—Innocent purchaser from devisee under a forged 
will takes a valid title. Steele v. Renn (Texas Sup. ys 
(Abst. 2 Re reete er rH e 
6.—Conveyance of fovlse sa previously devised, is a S, 
Lg of the dev alteration of estate. Muller 
Henry (U. 8. C 
7. Sect of devise a Tana upon tenants incommon of 
eae ee crops ; severance of actions. Stall v. Wilber 
8.—Construstion of devise ; United States bonds. Gil- 
len v. Kimball (Ohio 8 up. Ih 1 dc pigterp i elena eee anaen een 242 
9.—Construction of devise to ‘‘grandchildren’’; per 
stirpes and per capita. Raymond v. Hillhouse (Conn. 
MED sccccnpe. ssapedecg. oe endauacrnhe einen eine 
10.—Devisee of land under contract of sale, stands in 
same position toward the purchaser, that’ the testa- 
tor did. Atwood v. Weems (U. 8. Sup.).............. 
11. a when vested. Warner v. Durant(N. Y. 
12.—When legacy is to be deemed vested and when con- 
tingent. Chess’ Appeal (Pa. Sup.).................... 
13.—Intentional omission to poarsee for after-born 
child. Peters v. Siders (Mass. Sup.) ... .........-06% 
14.—Where a legacy is left upon trust, or the repair of 
atombandfor the poor of the parish, the former 
purpose being void the whole sum must be devoted 
to the charity. Re Birkett’s Trusts (Eng. Ch.).. 


WITNESS.—Husband isa compctent witness for the 
State in a prosecution of a wife for an assault upon 
her husband. Whipp v. State (Ohio Sup.) (N. C. 

2.—Party being a witness cannot be impeached by. a 
letter written by witness to another person contain- 
ing unchaste language. Leverich v. Frank (Oregon 


up. 
3.—Vrisoner becoming a witness in his own behalf 
cannot be compelled to disclose confidénvial com- 
munications between himself and his attorney, nor 
can they be required of the attorney without con- 
= we Wor accused. Duttenhofer v. State (Ohio 
DS Gia DD 0 ccizingcctn gsessicduieseensceusene erent 


"S6 Criminal Law ; Evidence. 





